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600 NORTHEAST GRAND AVENUE PORTLAND, OREGON 97232 2736
TEL 503 797 1542 |FAX 503 797 1793

METRO
Agenda
MEETING: METRO COUNCIL REGULAR MEETING
DATE: February 4, 1999
DAY: Thursday
TIME: 2:00 PM
PLACE: Council Chamber
CALL TO ORDER AND ROLL CALL
1. INTRODUCTIONS
28 CITIZEN COMMUNICATIONS
3, EXECUTIVE OFFICER COMMUNICATIONS
4. AUDITOR COMMUNICATIONS
5. MPAC COMMUNICATIONS
6. METRO LEGISLATIVE UPDATE PacWest
7. CONSENT AGENDA
Vall Consideration of Minutes for the January 28, 1999 Metro Council

Regular Meeting.
8. RESOLUTIONS

8.1 Resolution No. 99-2743, For the Purpose of Recognizing a bad debt
write off related to invoice #53814, issued to Associated Marketing
Research.
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CABLE VIEWERS: Council Meetings, the second and fourth Thursdays of the month are shown on City Net 30 (Paragon and TCI

Cablevision) the first Sunday after the meeting at 8:30 p.m. The entire meeting is also shown again on the second Monday after the meeting at
2:00 p.m. on City Net 30. The meeting is also shown on Channel 11 (Community Access Network) the first Monday after the meeting at 4:00
p.m. The first and third Thursdays of the month are shown on Channel 11 the Friday after the meeting at 2:00 p.m. and the first Sunday and |
Wednesday after the meeting on Channels 21 & 30 at 7:00 p.m.

PUBLIC HEARINGS: Public Hearings are held on all Ordinances second read and on Resolutions upon request of the public.
Agenda items may not be considered in the exact order. For questions about the agenda, call Clerk of the Council, Chris Billington. 797-1542.
For assistance per the American Disabilities Act (ADA), dial TDD 797-1804 or 797-1540 (Council Office).



Agenda Item Number 7.1

Consideration of the January 28, 1999 Metro Council Meetihg minutes.

Metro Cduncil Meeting
Thursday, February 4, 1999
Council Chamber



. MINUTES OF THE METRO COUNCIL MEETING
January 28, 1999
Councii Chamber

Councilors Present:  Rod Monroe (Presiding Officer), Ed Washington, Rod Park, Bill Atherton,
David Bragdon, Jon Kvistad

Councilors Absent: Susan McLain (excused)

Presiding Officer Monroe convened the Regular Council Meeting at 2:03 p.m.

1. INTRODUCTIONS

None.

2. CITIZEN COMMUNICATION

None.

3. EXECUTIVE OFFICER COMMUNICATIONS

None.

4. AUDITOR COIVIMUNICATIONS

None.

5. MPAC COMMUNICATION

Councilor Bragdon said Councilor McLain and Tualatin Mayor and MPAC Chair, Lou Ogden, -
presented a draft document, “Principles of Partnership,” to MPAC, and the committee revxewed the work

plan presented in the Council Growth Management Committee.

Presiding Officer Monroe said MPAC members are pleased about the number of Councilors that have
attended MPAC meetings this year and the strong interest shown by the Council.

6. CONSENT AGENDA
6.1 Consideration meeting minutes of the January 21, 1999, Regular Council Meeting. -

Motion: Councilor Washingfon moved to adopt the meeting minutes of January 21,
' 1999, Regular Council Meeting.

Seconded: Councilor Bragddn seconded the motion.

Vote: The vote was 6 aye/ 0 nay/ 0 abstain. The motion passed unanimously by those
present.
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7. ORDINANCES - FIRST READING

7.1 Ordinance No. 99-795, For the Purpose of Adopting a Code of Ethics for Metro Officials and
requiring registration of lobbyists.

Presiding Officer Monroe assigned Ordinance No. 99-795 to Metro Operations Committee. He
reminded Councilors that any proposed amendments to the ordinance should be filed with Michael
Morrissey, Senior Council Analyst, by Tuesday, February 2, 1999, to allow for their consideration at the
Metro Operations Committee meeting Wednesday, February 3, 1999.

8.  ORDINANCES - SECOND READING

8.1 Ordinance No. 99-792, Amending the FY 1998-99 Budget and Appropriations Schedule in the
Support Services Fund by Transferring $270,000 from Contingency to Materials and Services and
Capital Outlay in the Administrative Services Department for Unanticipated Expenditures in Information
Management Services; and increasing the total FTE in the Administrative Services Department by 1.0
FTE System Analyst; and Declaring an Emergency.

Motion: Councilor Park moved to adopt Ordinance No. 99-792.
Seconded: Councilor Washington seconded the motion.

Councilor Park presented the ordinance. The substance of his remarks are included in the staff report,
which is included in the meeting record.

Councilor Bragdon said he supports the Executlvc Officer agreement to review future training and
retention related to PeopleSoft.

Councilor Washington said he will support the ordinance, and commended Councilor Park on his
presentation.

Presiding Officer Monroe opened a public hearing. No one appeared to speak with regard to Ordinance
No. 99-792. Presiding Officer Monroe closed the public hearing.

Councilor Kvistad said he will not support the ordinance because he is concerned about the project and
the way in which the Council is addressing Support Services funds. He said he is specifically concerned
about the buy down on the contingency. He recommended paying for a full time, in-house database
administrator who knows PeopleSoft, rather than pay a consultant $110,000.

Councilor Atherton asked staff to address Councilor Kvistad’s question about hiring an employee rather
than a consultant.

Jennifer Sims, Senior Director/Chief Financial Officer of Administrative Services, said historically,
the database administration function had been in-house, but there had been high turnover. They
attempted to recruit, but have not been able to attract a qualified party due to Metro’s salary structure.
The database administrator consultant would be used to fill in and train an existing staff person. In the
meantime, they are in the process of working with the bargaining unit and researching their options for
retention and attracting qualified people to fill the positions.
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Councilor Atherton asked if the bargaining deal includes a way to retain a current staff member who is

trained in PeopleSoft, as quallﬁed people can command a salary of $90,000, for which Metro’s structure
does not allow.

Ms. Sims said tHey are considering a combination of an increase in pay ranges for positions that are
difficult to recruit and retain, and a bonus system for employees who stay.

Councilor Atherton said he would support this measure because he believes it is reasonable and timely.

Vote: ! The vote was 5 aye/ 1 nay/ 0 abstain. The motion passed with Councilor Kvistad
voting no.

9. RESOLUTIONS

9.1 Resolution No. 99-2740, For the Purpose of Authorizing the Executive Officer to Execute a
Programmatic 4(f) Statement and Negotiate a right-of-way agreement with Clackamas County
Department of Transportation and Metro property.

Councilor Atherton presented Resolution No. 99-2740. The substance of his remarks may be found in
the staff report, a copy of which is included in the meeting record.

Motion: Councilor Atherton moved to adopt Resolution No. 99-2740.
Seconded: Councilor Kvistad seconded the motion.

Motion to

Amend Main

- Motion: Councilor Atherton moved to amend Resolution No. 99-2740. A copy of his
amendment is included in the meeting record. :

Seconded: Councilor Park seconded the amendment.

Presiding Officer Monroe asked Dan Cooper, General Counsel, if the amendments proposed by
Councilor Atherton are substantive and would delay action on the ordinance.

Mr. Cooper said action would not need to be delayed because it is a resolution, and not an ordinance.

Councilor Atherton spoke to his amendments. He said the first amendment would clarify that it would
be a sale of land, at market value, and not a taking of land. The purpose of the second amendment is to
clarlfy for the Oregon Department of Transportation (ODOT) and Clackamas County that parkway will
not be used in any way to pay for the added expense of the bridge.

Councilor Atherton clarified that the second amendment would follow the last sentence of paragraph
1(d) under BE IT RESOLVED, and would be a separate sentence. He added the proposed language
should read “Ceosts of the bridge will not be included in the cost of the project.”

Mr. Cooper recommended that the Council clarify the expected funding source for the bridge: whether
they would use transportation funds out of the project, or from another source.
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Heather Nelson Kent, Planning and Capital Development Manager, Regional Parks and
Greenspaces Department, said her understanding was that Councilor Atherton’s amendment was to
ensure that the cost of the bridge, which might be an additional cost to the project, would be paid for with
transportation funded project, and not with other funds such as park funds. She said she is concerned
that the amendment is correct as written, and the result of adding the word “not” would be the opposite
of Councilor Atherton’s intentions.

Councilor Atherton and Mr. Cooper agreed. Councilor Atherton clarified that the proposed amendment
would stand as written. :

Councilor Bragdon said he supports the amendments.

Councilor Park asked Ms. Nelson Kent or Mr. Cooper about the effect of substituting the word “sale”
for “taking.” : '

Mr. Cooper said he saw no harm in using the word “sale” to reflect the actual events, which is a sale and
not a condemnation.

Councilor Atherton said this action is supported by North Clackamas Parks and Recreation.

Vote to amend

Main Motion: The vote was 6 aye/ 0 nay/ 0 abstain. The motion passed unanimously of those
present.

Vote on the ‘

Main Motion: The vote was 6 aye/ 0 nay/ 0 abstain. The motion passed unanimously of those

present.

9.2 Resolution No. 99-2747, For the Purpose of Authorizing Request for Proposals for an Exhibit
Fabricator at Oregon Zoo.

Motion: Councilor Kvistad moved to adopt Resolution No, 99-2747.
Seconded: Councilor Washington seconded the motion.

Councilor Kvistad presented Resolution No. 99-2747. The substance of his comments is included in the
staff report, which is part of the meeting record.

Vote: The vote was 6 aye/ 0 nay/ 0 abstain. The motion passed unanimously of those
present.

9.3 Resolution No. 99-2750, For the Purpose of Approving an Intergovernmental Agreement with
the City of Portland for Reforestation on Metro Open Spaces Property.

Motion: Councilor Washington moved to adopt Resolution No. 99-2750.

Seconded: Councilor Bragdon seconded the motion.
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Councilor Washington asked staff to give the Councilor report on Resolution No. 99-2750.

Jim Desmond, Manager of Open Spaces Acquisition, presented the resolution. The substance of his
comments are included in the staff report, which is part of the meeting record. He added that the
reforestation of properties purchased through Open Spaces bond money is time and labor intensive, and
needs a licensed forester, which Metro does not have. Under the direction of the Executive Officer and
the Council, he and his staff worked to contract out these services. He said his staff would continue to
serve in an advisory role to the City of Portland Bureau of Environmental Services (BES) Watershed Re-
Vegetation Program.

Mr. Desmond said he is aware that the Council has received phone calls and correspondence from
citizens objecting to the resolution. He addressed two of the citizen’s concerns. First, some had
suggested using Salmon Corps or other volunteer groups in lieu of the foresters. The problem with that
suggestion is that volunteer groups are typically labor groups, not foresters, and they are not in the
position to take on the 800-acre project. He said volunteer organizations would be involved in the
project where appropriate. A second concern is that the Re-Vegetation Program is housed at the Bureau
of Environmental Services; some have questioned the record of the BES in environmental matters. He
said this issue is more difficult to address, but he has been extremely pleased with the work done by the
Re-Vegetation Program, and they share the same philosophy.  He said BES has contributed about
$700,000 toward the acquisition of Metro Openspace properties and has been an excellent partner in the
Metro Greenspaces Acquisition effort. .

Presiding Officer Monroe said there would be a public hearing on the resolution.

Councilor Kvistad asked if the IGA explicitly states that plants used in reforestation must meet Metro’s
guidelines for native species.

Jim Morgan, Senior Regional Planner, Open Spaces Acquisition, said the contract must conform with
Metro’s policy to use strictly native species of increased diversity in all plantings.

Councilor Kvistad asked Mr. Morgan to provide documentation at the time of implementation to verify
that the requirement has been met. He asked Mr. Desmond about the Salmon Corps.

Mr. Desmond said he believes the Salmon Corps is a volunteer group affiliated with the Yakima tribe,
and is typically comprised of young adults across Oregon and Washington who work on revegetation
projects and other environmentally related efforts. He said Metro has used the Salmon Corps in the past
and will continue to use them.

Councilor Kvistad asked about the terms of the contract.

Mr. Desmond said the terms of the contract are set out in the intergovernmental agreement (IGA) and

~ are basically for the profession services and the forestry supervisory services and plant matter. He said
the estimated annual cost will be $20,160, which is significantly less than it would be through the private
sector and retail plant cost. He said planting season is nearing and most of the activity will be conducted
over the next few months. ' :

Councilor Kvistad asked if Mr. Morgan has a process of monitoring in place.
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. Mr. Morgan said he has scheduled all the propertics, the acreage, and when the properties are to be
visited. The results will be reported to him as they occur.

Councilor Kvistad said Mr. Morgan answered his concerns about monitoring hours and results.

Councilor Park asked about costs involved in the project. He said he would like to discuss in the future
whether it is good policy to have the private sector compete with the public sector.

Mr. Morgan said the purchase of plant material is coming from both the City of Portland and a few
commercial growers who have worked closely with the department to develop the types of plants needed.
He said the plant material needed is not commercially available.

Councilor Park said if the plant material is grown in the public sector, and not contracted out, then the
demand is not created in the commercial sector. ’

Mr. Morgan agreed that there is a conundrum of trying to develop plant material commercially but at
the same time, have it available for year-to-year projects. He said they are developing partnerships
between governments and commercial growers.

Councilor Bragdon asked if the fee of $40 per hour is for a strictly supervisory pérsonnel fee.

Mr. Desmond said that was correct, the $40 per hour fee is for the professional services for the City of
Portland’s foresters, who would supervise the work crews. He said the work crews could either be
volunteers or groups to which the city contracts out.

Councilor Bragdon asked if a Request for Proposals (RFP) was submitted, and if staff knows the private
sector market for those professional services.

Mr. Desmond said they did not enter into a formal RFP process because after making a few phone calls,
it was clear that the BES rate was dramatically lower than any private sector rates. '

Mr. Morgan said the purchasing of the plant material was through the city but most of the material does
come from commercial suppliers, and there was a bid process to obtain the best possible price on the
commercial market. He said the IGA would take advantage of the City’s experience and its established
relationships with commercial growers.

Councilor Bragdon asked about the advantages and disadvantages doing the work in-house.

Mr. Desmond said the Parks Department proposed both a parks forester and a volunteer coordinator in
last year’s budget, but agency was trying to limit new full time equivalents (FTEs). The department
asked to prioritize the two new positions requested, and Charles Ciecko, Manager of Parks and
Greenspaces, determined that the volunteer coordinator was the more eminent need. They were
requested to see if they could hire a forester on contract for less money than a new FTE, so they are
thrilled to have found an arrangement for $20,000 to $25,000 through the BES.

Councilor Atherton asked if Metro expects to purchase significant amounts of plant material in the
future, and should consider announcing its purchase plans be announced to the private sector.
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Mr. Morgan said no, he expects the amount of plant material purchased in the near future to stay the
same or decrease.

Mr. Desmond added at this point, 4,000 acres have been purchased of a total goal of 6,000 acres, so they
do not anticipate as many new properties.

Councilor Atherton said he understands the Weyerhaeuser and other large timber companies make plant
materials available as donations, and he asked if Metro has taken advantage of that.

Mr. Morgan said normally they do not, mainly because if a planting is scheduled for January or
February, and labor contracts are in place, the plant material needs to be committed. He said most of the
surplus plant material does not become available until February or March. He said they have used it in
the past when they have added on additional acreage or properties.

Presiding Officer Monroe opened a public hearing on Resolution No. 99-2750.

Liz Callison, West Multnomah Soil and Water Conservation District, 6039 Southwest Knightsbridge
Rive, Portland, said that Salmon Corps has an office in the Portland area. She read her letter into the
record, a copy of which may be found in the permanent record of this meeting.

Chuck Fall, 3712 Southeast Salmon, Portland, said is concerned that Metro has taken over the
management of Lone Fir Cemetery, in his neighborhood, but does not have a licensed forester on staff.
He said 6,000 acres of openspace is a significant property issue, and not having a forester in-house is
poor management. He recommended withholding action on Resolution NO. 99-2750 for further analysis.
A copy of his testimony is included in the meeting record.

Presiding Officer Monroe closed the public hearing.

Councilor Washington clarified for Ms. Callison that staff was not brought in to sell the Council on
anything; staff was brought in to inform the Council.

Ms. Callison asked if Councilor Washington was referring to staff from the Columbia Slough Project.
Councilor Washington said he meant Metro staff.

Councilor Washington asked Ms. Callison for her suggestions on what the Councll should do instead of
the measures outlined in Resolution No. 98-2750.

Ms. Callison said she knows staff was had a number of discussions, including with the potential
contractor, about doing an in-house project. She said she supports that idea. She does not think the
Council needs to be pushed into a decision for this planting season. She recommended delaying action
* for a few weeks to a month in order to get more input. She said staff has not spoken with any members
of the public, some of whom have experience, even on Metro projects.

Councilor Park asked Ms. Callison if suggestion of delaying a month and then going through another
process, is essentially recommending that the planting not be done this year.

M. Callison said no, it would not necessarily hold up the planting. She said if the Council approves
Resolution No. 99-2750 in a month, the planting should still be able to occur as scheduled. She asked if
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it would be a serious option for Metro to consider doing rcforcstatlon in-house, and if staff had ever
asked the Council for a forester position.

Presiding Officer Monroe said according to staff testimony, a year ago in the budget cycle, a forester
position was requested by the department, but the Executlve Officer did not have the funding and it was
not recommended to the Council.

Ms. Callison said if Resolution No. 99-2750 is not approved for this season, it would necessarily mean
that the planting season would be lost.

Councilor Park asked Ms. Callison when she thought the planting could occur, assuming the Council
did not approve the resolution, went through an additional process and tried to develop a volunteer group
under Metro guidance. Secondly, he asked who had the ultimate responsibility of seeing that the project
was completed in the Tryon Creek streambank project Ms. Callison coordinated.

Ms. Callison said completion of the Tryon Creek project was her responsibility; she applied for the grant
and hired the necessary people. She said it may be possible to do some or most of the planting in the fall.
She said Metro staff does not appear to be well aware of many of the community groups available to help
with the work. /

Councilor Park asked if the prior project was under the Forest Practices Act and subject to those rules.

Ms. Callison said no, they obtained funding for Oregon Department of Fish and Wildlife Restoration and
Enhancement Board. She said it was a precedent setting project because it was the first time that agency
had invested in an urban stream. She said the land was Metro park land, in Portland, and not subject to
the rules of the Forest Practices Act.

Councilor Park asked Mr. Desmond if Metro is under any special rules and responsibilities because the
land in question is under the Oregon Forest Practices Act.

Mr. Desmond said the properties that fall under the Forest Practices Act, which requires that a certain
number of trees per acre be planted and nurtured so that they are free to grow at the end of five years. He
said every season is important to reach that goal, and they are concerned that if plant materials are not
planted now, they could be overtaken by exotic plants and crowding plants this summer. He said the
next few months are critical in the process. :

Councilor Atherton said he listened carefully to Ms. Callison and Mr. Fall, and they raised a number of
interesting policy questions. He said he made a list of five clear policy points for the Council to consider
in its decision making: 1) keep costs as low as reasonable, 2) use the efficiencies of the private sector as
much as possible, 3) build up the ability to use volunteers to keep costs low and build a sense of
community, 4) develop a long-range plan for urban forestry, and 5) the Council needs to ask the
Executive Officer to develop a plan for establishing long-term funding. He said Ms. Callison made
excellent points, but he is persuaded by staff that there are some lands which needs services immediately.

Mr. Desmond stressed the Parks Department’s commitment to using volunteers and reviewed their
current volunteer program. He said Ms. Callison’s project at Tryon Creek was a model project and the
department is thrilled with her work. He pointed out, however, that the Tryon Creek project covered
about .5 acre in a densely populated, active neighborhood, whereas the proposed lands are much larger
and more remote.
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Councilor Washington sald he appreciated the testimony from all sides. He sald he does not find any
compelling reasons in the testimony he heard to overturn the resolution, and he urged the Council to vote
yes.

Vote: The vote was 6 aye/ 0 néy/ 0 abstain, and the motion passed unanimously of
those present. ’

9.4 Resolution No. 99-2751A, For the Purpose of Appointing Nominee Ted Kyle to the Metro
. Committee for Citizen Involvement (MCCI).

Motion: -' Councllor Washington moved to re-refer Resolution No. 99-2751A to the
Metro Operations Committee. .

Seconded: - Councilor Atherton seconded the motion.

Councilor Kvistad made a point of order that at the request of the committee chair, a resolution may be
re-referred without a motion. He said it is almost automatic, unless there is an objection:

Presiding Officer Monroe agreed, but said he would like Kay Durtschi, MCCI Chair, to spéak before he
asked for any objections.

Ms. Kay Durtschi, MCCI Chair, said she is happy to speak before the new Council and looks forward
to the next year. She invited the Council to the meetings of MCCI, and thanked Councilor Bragdon for
attending the meeting last week. She said she finds the method in which Resolution No.99-2751A was
re-referred to committee unsettling. She said MCCI is a chartered committee of Metro, and its bylaws
are approved by the Council. She said MCCI follows a standard procedure, set out in its bylaws, to
appoint nominees to the committee. MCCI is a committee of 27 people from the community within the
Metro boundary, representing each of the Councilor districts and the counties at large. In addition,
MCCI has written a set of principles which were brought to the Council and approved over a year ago.
At least 14 of the current 27 members of MCCI are employed, and therefore MCCI holds its meetings in
the late afternoon or early evening to accommodate those who are employed. She urged the Council not
to discredit employment or place of employment because where members are employed is not a major
criteria for membership in MCCL. She said MCCI is and has been composed of former Metro
Councilors, business people, and citizen activists, and they are always seeking more diversity on the
committee. Hence, she finds it appalling that a new member of the Council has sought to undermine the
process followed by MCCI, which was in place and in progress before the name of MCCI’s nominee
came before the Council. She asked the Council to consider that MCCI does not feel it has conflicts of
interest because they address citizen involvement. She asked the Council to carry the nominee’s name
forward and approve-it as soon as possible so that MCCI can operate at full strength to ensure citizen
involvement in all aspects of Metro.

Councilor Bragdon said he was not a member of the committee that forwarded the nomination to
Council, although he did observe it was forwarded by a vote of 3/0. He said he was present at MCCI’s
last meeting, and noted that the nominee attended and was greeted by the committee with an enthusiastic
round of applause. He said during consideration of Resolution No. 99-2750, the importance of
volunteers and citizen involvement was stressed, and he would not want to do anything to discourage a
legitimate nominee.
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Presiding Officer Monroe asked Councilor Washington to comment on his intent for Resolution No.

99-2750. :

Councilor Washington said his intention is to bring Resolution No. 99-2751A back to committee for
further consideration.

Councilor Park said he recently spoke with an MCCI member from his district and was comfortable
with the process that took place and supported the nomination, even though he had not met the nominee
personally.

Presiding Officer Mpni‘oe asked for any objection to the motion. There was none. Presiding Officer
Monroe re-referred Resolution No. 99-2751A to the Metro Operations Committee.

10. CONTRACT REVIEW BOARD

Présiding Officer Monroe recessed the Council Regular Session and convened the Contract Review
Board.

10.1  Resolution No. 99-2738, For the purpose of Authorizing an amendment to Contract 920909 with
Natural Data for a Database Administrator.

Motion: Councilor Park moved to adopt Resolution No. 99-2738.
Seconded: Councilor Kvistad seconded the motion.

Councilor Park presented the resolution. The substance of his remarks are included in the staff report,
which is part of the meeting record.

Councilor Kvistad complimented Councilor Park on his presentation. He said while he has concerns
about this item, as it relates to the total project, he feels it is important for the Council to move forward
on Resolution No. 99-2738 in order to stay on its timelines. He said he will support the resolution.

Councilor Park urged an aye vote.

Vote: The vote was 6 aye/ 0 nay/ 0 abstain. The motion passed unanimously of those
present. '

Presiding Officer Monroe adjourned the Contract Review Board and reconvened the Council Regular
Session.

11. COUNCILOR COMMUNICATION

Councilor Washington apologized for any offense that may have been given during the meeting and
said it was all meant in fun.

Councilor Park said he would like to continue discussions about the direction of Metro’s volunteer
programs and Metro’s responsibilities under the Forest Practices Act. He said he would also like to use
as much material out of the private sector as possible.
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Councilor Kvistad saxd it is the Council’s custom to give a hard time to new Councilors the first time
they carry ordinances or resolutions at the full Council.

Councilor Atherton said as fellow pilots and farmers, he and Councilor Park have thick skins and are
not bothered by the Council’s attempts. He mentioned his hearing dlsablllty and said he is still learning
the sound system in the Council Chamber.

Councilor Bragdon empathized with his two fellow new Councilors and said he would not be at Council
for the next six months.

12.  ADJOURN

There being no further business to come before the Metro Cduncil, Presiding Officer Monroe adjourned

the meeting at 3:37 p.m.

Prepared by,

Cler)¢of the Council

ocument Document Date Document Title TO/FROM RES/ORD
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Resolution No. 99-2743, For the purpose of recognizing a bad debt write off rélated to invoice
#53814, issued to Associated Marketing Research.

Metro Council Meeting
Thursday, February 4, 1999
Council Chamber



BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF OBTAINING THE RESOLUTION NO. 89-2743

)

APPROVAL OF COUNCIL TO WRITE OFF )

CERTAIN ACCOUNTS RECEIVABLE ) Introduced by Mike Burton
) Executive Officer

WHEREAS, The Metro Code, Section 5.02.06(h) provides that the Executive
Officer may end pursuit of accéunts receivable consistent with prudent credit practices,
when the likelihood of collection does not justify future collection costs. Such actions will |
be i'eported to Council in writing on a monthly basis when the amount exceeds $500, and
amounts over $10,000 will require cpuncii approval. '

WHEREAS, invoice # 53814, issued to ASSOCIATED MARKETING RECOURCES
is over $10,000 and does not justify further collection efforts or cost.

BE IT RESOLVED, that invoice # 53814 issued to Associated Marketing Resources

in the amount of $28,506 is approved for accounting write-off as a bad debt.

ADOPTED by the Metro Council this day of , 1999.

Rod Monroe, Presiding Officer
Approved as to Form: -~

Daniel B. Cooper, General Counsel



STAFF REPORT

RESOLUTION 989-2743 FOR THE PURPOSE Olé RECOGNIZING A BAD DEBT
WRITE-OFF RELATED TO INVOICE # 53814, ISSUED TO ASSOCIATED
MARKETING RESOURCES.

Date: January 8, 1999 Presented by: Kerry Gilbreth and Dick Bolen

Purpose of the Report

As required by generally-accepted accounting principles, it is necessary to periodically
review the overdue accounts to identify those for which there is no likelihood of
_recovery. The accounts so identified are “written off” or removed as accounts
receivable.

Code Requirements

Metro Code 5.02.060(h) states that the executive officer may end pursuit of an account
receivable consistent with prudent credit practices, when the likelihood of collecting
does not justify further collection cost. Such action shall be reported to the council in
writing on a monthly basis when the amount exceeds $500, and amounts over $10,000
shall require Council approval.

Background

The purpose of this report is to request approval to write off invoice # 53814 dated
July, 16,1996 in the amount of $28,506. This invoice was billed to Associated
Marketing Resources, (AMR) 6700 SW 105th, Beaverton, OR 97005-5404. (Attachment
A) In August 1995, DRC entered into Personal Services Agreement, Contract #
904463 with Associated Marketing Resources. Under the agreement, Metro agreed to
provide AMR with copies of the vacant land atlases, and AMR agreed to sell up to
sixteen sets of the atlases and provide customer support. Additionally, AMR agreed to
reimburse Metro for 70% of the retail price of each vacant land atlas sold. '
Subsequently AMR provided documentation to Metro advising that as of March 31,
1996, AMR had sold a total of 9 single atlases and 14 atlas sets. Accordingly there was
a total owing to Metro, which was invoiced, in the amount of $28,506. (Attachment B)
On April 25, 1997 Metro sent written notification to David G. Olesen, President of
Associated Marketing Resources, Inc., advising that pursuant to section 14 of the
Personal Services Agreement, Metro was terminating the contract effective May 5,
1997. Metro received three checks from AMR dated May 1 and 2, 1997 totaling
$1,400. These checks were returned from the bank NSF. (Attachment C) On July 24,
1997 Marvin D. Fjordbeck sent a certified letter to AMR requesting payment of the
outstanding invoice and the NSF checks. (Attachment D) David Olesen replied August
6, 1997 advising that AMR ceased operations on June 15,1997 and permanently closed
its doors. He further advised that AMR was essentially bankrupt with virtually no assets



and approximately $180,000 in liabilities including approximately $38,000 to the IRS,
$20,000 the State of Oregon. (Attachment E) In light of the financial status of the
company, no further legal action was taken. |

Current research of Associated Marketing Resources finds that it is a dissolved
corporation with an outstanding legal balance in excess of $87,000, a portion of this
balance is comprised of nine outstanding tax liens. The initiation of legal action would
increase our loss through court cost.

Executive officer's Recommendation

The Executive Officer recommends adoption of Resolution No 99-2743 for the
purpose of recognizing the write off of invoice # 53814, issued to Associated Marketing
Resources in the amount of $ 28,506. .



600 NORTHEAST GRAND Aveinue S
© TEL 303 797-1700 "

.

Invoice
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FAX 303 797-1791

(Attachment A)

-PORTLAND, OREGON 97232 2736

|

To: ASSOCIATED MARKETING RLSCURCES

6700 SW 105TH

EEAVERTON, OR - 97005-540

Ko

Lordine, —

[}

53814

INVOICE NUMBTJ

. For servnces/products broyi&e& by:
. £ Metro Washington ParkZoo '

] Metro Center -

O Transportation Department -

O Regional Environmental Management
O Metro Oregon Convention Center

. O Regional Parks & Greenspace

Cdstomer’s
Order Number: __

Date:_. July 16, 1996

AR Account No__ 150-000000-121000-00000

Terms: Net 30 days. Your account will be credited on the
date Metro receives payment at the address above. Please
make your check payable to Metro ‘and retum remittance

o

7/23/96:m

4100 | 53314~

.'3 Growth Management Department - copy with payment.
Quantity |. ltem Revenue/Expense Account)im ~ Unit Price. Amount
9 | Single Sets - Vacant 140-130000-341500—3202d]  555.00 8,955.00
Lend Atlas 25020 .
14 Full Sets - Vacant 140-130000~-341500-35027 | 1,396.50 - 19,551.00 .
29020 -
— N
T e [ CUSTOMER # BiLL #

ITEM #

/

ENTERED BY

AbbUUNTIf\ COPY

95466-8 MOW
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Ates ~
To: Dick Bolen, Metro A
From: Dave Olesen, Associated Marketing Resources, Inc.
|Re: Vacant Lands Atlas Activity Report for the period of:
March 1, 1996 to March 31, 1996

Promotional | Marketing Activity:  Howrs: LaborCost: Materids Cost:

1. Maikd flyers ©3, 800 Reakars 1 $40.00 $300.00

2. Maikd 400 VLA flyers WA & CA Developers 16 - $64000 $407.99

3. S VLA Sample Producss to spproximerdly 30 8 $32000 $1.93cah/
Bullders, Developars &Eng'ngs $57.90 o

4. Princd 200 acdisional VL Asarpe prodicss 1 $40.00 $2625

Personal Contacts | Presentations: (One Contact Represents One Hour S pens)

L. Kevin Wam & VakricAmes 11. MevinBroadus 16, LonnicRogers
2 MarcCumningham 7. Bil Hupfer 12, Nidk Rossi 17, Peex Groen
3. HabGood 8 DakBukhokier 13. Cd Roslan 18. Mie Coxo -
4. DaveDisney 9. Geage Hale 14, Mac MGuie

5. Mark Crandall 10. Jim Bxham 15, Mies MKenm

Feedback:

Thanks for the Multnomsh County errata pages!!

Totd Units Sold:
March: To Date: AMR Promotional Efforts:
Qackams Orly: 1 2\ | Total Hours Spent 26
Mulinomah Only: 1 9/{ 2 ||Total LaborCost $104000
Washington Only: 0 S Totl MaegalsCost  $79214
Complete Set: 1 14 MTotal AMR Costs:  $1832.14
U - 5?,/@ =9 xﬁ‘?%‘:ﬂﬁ’/ 955
) 3 ; 2 .7 8]
Seda = 14541995 H27 930 x
w .70 m_\

19,551 +42€7=425,62,
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June 11, 1997 °’5/<’:’L%Se;.,,c
‘ EngRSE D)
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Ouny Cr
SgL

To: - Marvin Fjordbeck

From: Rex Beazer

Subj: Insufficient Fund Checks; Associated Marketing ReSources, Inc.

Enclosed are three insufficient funds checks totalling $1,400.00 issued to Metro
by Associated Marketing Resources, Inc. in May 1997. | have called and talked
to Dick Oleson and he promised to come in and make them good. He didn't
come in as agreed. | called back and the number had been changed. | called
the new number and left a message and received no response. | called again
and received no response. Today | called and the number is no longer in

service.

My assumption is that he does not intend to make these checks good, théfefore |
am forwarding them to you to include in your litigation with him. If we can help
you in any way, please call. '

ebeay

_Rex Beazer
Ext. 1945

el BhLo—



(Attachment C, page 2)
WELLS FARGO BANK.NA.

ACCOUNT NUMBIR

OFFICE DATE
//.. PRCIZY L
4

17 [PAYA"S RE%{%?‘L’-‘,T”‘“C

639 LI 3 7 A S ™4 0:‘:/9" [ b ]
i YOUR 4CCOUNT HAS BEEN CHARGED fOR THE FOLLOWING ITEM(S) RETURNED UNPAID: T
; MAKER REASON FOR NONPAYMENT BANK FEE AMOUNT
N INSUFFICIENT FUNDS 600.00
A ; * INSUFFICIENT FUNDS . 100.00
Ll ; * INSUFFICIENT FUNDS 23.00
r rMETRo _l $ 227,00
£ : GENERAL SITE: TEMPE
.8 ATTN ACCOUNTING MANAGER
§ ¢00 NE GRAND AVE Yoo ( <
v P PORTLAND OR 97232-27364 3,
. d /
v L . J : o

v mpym  cweves . eweve TS

ASSOCIATED MARKETING RESOURC 5842
RESEARCH | o 0 M(/@W
- 8700 S.W. 105TH AVE. NO. 213 503-644-5933 24.7038/3230 1
BEAVERTON, OR 97005 5; / 710 27 2676

MR Lt fro S G
2 4{// —_— poLLArs BIZ=ST

B] Bank of America  (503) 275-2222
Cedar Mill Oftice 2676
12000 Northwest Comed Road
Porilsna. OR 97229

R -
13230703801 58L 2w ek ?7EOnOD
. b wesw -—— pryey-y Py Ceadel ~ ceada akd - I T— p“'w 2

ASSOGIATED MARKETING RESOURCES, INC. 5843 5.2-97

WAENOZD oo oo/ gp g ot
S nTon. o s10 Z F700.00
P
R

waone s 180 Azben

y 2 ./zz&zzé”// LT : 4 pottars B==C

Bank of Amerisca {503) z7s-zzgz

ffice 267
Seguonee, 22
Porisng. OR 97229
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(Attachment D, page 1)
600 NORTHEASTY GRAND AVENUTE PORTLAND, OREGON 97232 2736 -
TEL $03 797 1700 FAX $0) 797 179

_ Marvin D. Fjordbeck
Tele: (503) 797-1533
FAX: (503) 797-1792

July 24, 1997

VIA CERTIFIED MAIL
RETURN RECEIPT REQUESTED

AMR
6700 SW 105th Avenue
Beaverton, OR 97008

Dear AMR:

On January 30, 1996, Associated Marketing Resources (“AMR”) entered into a contract with
Metro, a metropolitan service district organized under the laws of the State of Oregon in the 1992
Metro Charter, for distribution of vacant land atlases. Under the agreement, Metro agreed to
provide AMR with copies of the vacant land atlases, and AMR agreed to sell up to sixteen sets of
the atlases and provide customer support. Additionally, AMR agreed to reimburse Metro for
70% of the retail price of each vacant land atlas sold. ‘

Subsequently, AMR sold all of the vacant land atlases provided to it, and failed to reimburse
Metro for the atlases it sold. Accordingly, there is now due and owing to Metro the sum of
$28,000.00 for the vacant land atlases. .

On May 1 and 2, 19.9\7,‘Associated Marketing Resources tendered three checks totaling $1400.00
to Metro for additional atlases. Each check was returned on grounds of insufficient funds to
support the check. ‘Oregon law.allows_an action against any person who makes a check for the
payment of money Which tas been dishonored for lack of funds. The plaintiff may recover from
the defendant up to triple the amount for each check so long as damages recovered shall not
exceed by more than $500.00 the amount of the check. Metro intends to collect the sums owing
under-these checks as well, including attorneys’ fees pursuant to ORS 20.090, unless the amounts
of the checks are paid in full. : '

Accordingly, Metro hereby demands payment in the amount of $28,000.00 for AMR’s breach of
its distribution contract with Metro for the vacant land atlases. Additionally, Metro demands
payment on Bank of America check #5842 in the amount of $600.00, payment on Bank of
America check #5843 in the amount of $100.00, and payment on Bank of America check # 5845
in the amount of $700. If payment is not received on these checks, Metro will seek to recover on
them, as well as seeking the statutory damages associated with each check. Payment of all of
these amounts must be made to Metro by 5:00 p.m., August 29, 1997, and must be made by
certified check, payable to Metro, and directed to my attention. If payment is not made by

Recycled Paper
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(Attachment D, page 2)

AMR
July 24, 1997
Page 2

August 29, 1997, Metro will file suit against AMR for its breach of the distribution contract, for
damages on the insufficient funds checks tendered to Metro, and for its attorneys’ fees. Payment
by AMR will make that action unnecessary. .

Please make your payment to Metro in the total amount of $29,400.00 by August 29, 1997, o
stand ready to litigate this matter. . _

Very truly YOM
Marviv%joibcck
Senior Assistant Counsel

becc: Dan Cooper, John Fregonese, Dick Bolen

MDFRy
1ADOCS#07 PAD\ 2CONTRA CTS\OIDISPUT\OT2IOLSN 43

NECEIVE]]|
J JL 28 1997
L |




.0 NORTHEIAST GRAND AVENULE
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{(Attachment D, page 3)

Four different versions of this letter were sent to four different
versions of AMR's address, as listed below.

AMR
6700 SW 105TH AVENUE
BEAVERTON, OR 97008

METRO

AMR, INC.
6700 SW 105TH

BEAVERTON, OR 97005-5404

SVE G U AN W

AMR, INC.
RESEARCH1I

6700 SW 105TH AVE., NO. 213
BEAVERTON, OR 97005

METRO

AMR, INC.
C/O DAVID G. OLESON, PRESIDENT

6700 SW 105TH AVE,, 213
BEAVERTON, OR 97008-5486



(Attachment D, Page 4)

6§00 NORTHEAST GRAND AVENUE l PORTLAND, OREGON 97232 2736
TEL $03 797 1700 FAX 503 797 1797

Marvin D. Fjordbeck
Tele: (503) 797-1533
FAX: (503) 797-1792

August 5, 1997

VIA CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Associated Marketing Resources
c/o David G. Olesen

6494 SE Nathan Court
Hillsboro, OR 97123

Dear Mr. Olesen:

On January 30, 1996, Associated Marketing Resources (“AMR”) entered into a contract with
Metro, a metropolitan service district organized under the laws of the State of Oregon in the 1992
Metro Charter, for distribution of vacant land atlases. Under the agreement, Metro agreed to
provide AMR with copies of the vacant land atlases, and AMR agreed to sell up to sixteen sets of
the atlases and provide customer support. Additionally, AMR agreed to reimburse Metro for
70% of the retail price of each vacant land atlas sold. '

Subsequently, AMR sold all of the vacant land atlases provided to it, and failed to reimburse
Metro for the atlases it sold. Accordingly, there is now due and owing to Metro the sum of
$28,000.00 for the vacant land atlases. : :

On May 1 and 2, 1997, Associated Marketing Resources tendered three checks totaling $1400.00
to Metro for additional atlases. Each check was returned on grounds of insufficient funds to
support the check. Oregon law allows an action against any person who makes a check for the
payment of money which has been dishonored for lack of funds. The plaintiff may recover from
the defendant up to triple the amount for each check so long as damages recovered shall not
exceed by more than $500.00 the amount of the check. Metro intends to collect the sums owing
under these checks as well, including attorneys’ fees pursuant to ORS 20.090, unless the amounts
of the checks are paid in full. : :

Accordingly, Metro hereby demands payment in the amount of $28,000.00 for AMR’s breach of
its distribution contract with Metro for the vacant land atlases. Additionally, Metro demands
payment on Bank of America check #5842 in the amount of $600.00, payment on Bank of
America check #5843 in the amount of $100.00, and payment on Bank of America check #5845
in the amount of $700. If payment is not received on these checks, Metro will seek to recover on

Keroycled Paper
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Associated Marketing Resources
c/o David G. Olesen

August 5, 1997

Page 2

them, as well as seeking the statutory damages associated with each check. Payment of all of
these amounts must be made to Metro by 5:00 p.m., September 5, 1997, and must be made by
certified check, payable to Metro, and directed to my attention. If payment is not made by
September 5, 1997, Metro will file suit against AMR for its breach of the distribution contract,
for damages on the insufficient funds checks tendered to Metro, and for its attorneys’ fees.
Payment by AMR will make that action unnecessary.

Please make your payment to Metro in the total amount of $29,400.00 by September 5, 1997, or
stand ready to litigate this matter. '

Very truly yours,
ﬂ%%/%
«ck

Marvin D. Fjor
Senior Assistant Counsel

bec: Dan Cooper, John Fregonese, Dick Bolen

MDPAs)
1ADOCSH7. PADAIZCONTRA CTSW0I DISPUT\OMAS0lam. doc
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[ Associated Marketing Resources, Inc.

August 6, 1997 | RECEIVED
| AUG 0 8 1997
Mr. Marvin Fjordbeck TME —
600 Northeasg Grand Avenue oFice. éggg‘ﬁi%gmsc&

Portland, OR 97232-2736
Dear Mr. Fjordbeck,

Thank you for your letter of August 5th, 1997. As you know, several months ago I personally called you and
tried to explain the nature of the highly unusual circumstances by which Associated Marketing Resources, Inc.
found itself in default on it’s obligation concerning the Vacant Lands Atlases and the Data Collection contract. (If
you will remember, US WEST Communications reneged on a two year agreement with AMR toward the middie
and latter parts of 1996 thereby “burning” AMR by $200,000. Successful litigation against US WEST would be
prohibitively expensive and time consuming.) ,

I also tried to explain, in very specific detail, the steps AMR was taking to rebuild itself to perform for Metro, i.e.,
it's new Internet-based database management system. This system was specifically designed to provide a higher
level of data service to Metro, to provide an additional distribution channel for the Data Resource Center, and
significantly lower AMR’s operating costs thereby ensuring a return to profitability. Dick Bolen was doing an
excellent job of managing the situation and should have been commended rather than pulled from oversight. Mr.
Bolen was diligently monitoring AMR'’s progress on the project. Nevertheless, Metro elected to terminate the
Data Collection contract and VLA Distribution Agreement because of an IRS levy against AMR’s Metro contract
revenues - even though the IRS (Jean Jannsen) had agreed to cooperate as AMR sought to rebuild itself.

Within a few weeks of receipt of Metro’s termination of the VLA distribution agreement, AMR returned all
remaining Vacant Lands Atlases to the Data Resource Center via courier. -

Because the revenue stream from the Metro Data Collection contract was critical to the survival of Associated
Marketing Resources, Inc., the company was forced to cease operations on June 15th, 1997 and permanently
close it’s doors. ~

As of this date, AMR is essentially bankrupt with virtually no assets and approximately $180,000 in liabilities
including approximately $38,000 to the Internal Revenue Service, $11,500 to the State of Oregon Department of
Revenue, and $8,500 to the State of Oregon Employment Division.

Upon the advise of the company’s attorney, AMR has not formally sought bankruptcy protection, however, it will
do so if necessary to stop legal action. Because I am personally liable for AMR’s IRS and State of Oregon
obligations and am also now unemployed, I have have found myself virtually destitute with no real property assets
and am also facing personal bankruptcy, if necessary. v

AMR has notified the IRS, State of Oregon, and Washington County that it has permanently closed it’s doors.

I truly regret the loss to Metro.

Denny Square « 6700 SW 105th Avenue = Suite 213 = Beaverton, Oregon 97008 = 503-644-5933 « Fax: 503-641-5386
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(Attachment E, Page 2 )

Date: August 12, 1997

To: John Fregonese, Director of Growth Management
ick Bolen, Data Resources Center Manager

From: Marvin D. Fjordbeck, Senior Assistant Co

Regarding:  Collection Action Against Associated Marketing Resources

Attached is a letter from David Olesen, the president of Associated Marketing Resources.
Olesen’s letter comes in response to my demand for payment under the-Vacant Land Atlas
distribution agreement. Olesen claims that the company returned any remaining Vacant Land
Atlases that it had to Metro, and also claims to be financially destitute. Please inform me if the
return of the atlases is accurate, and advise me of the value of the returned atlases, if any, so that
I can adjust any lawsuit that might be filed accordingly. Also, please advise me if you wish the
government to continue to pursue this collection action, in light of the claims of the financial
status of the company, or if you would like the matter turned over to a collection company.

Enclosure
cc:  Dan Cooper
MDF kaj

1ADOCS#07.P&D\I2CONTRA.CTSWO1DISPUTWS12BOLN.MEM



Agenda Item Number 9.1

_Delibération on Appeal by Hattenauer Distributing Company of Executive Officer’s Rejection of Appeal
of Award of contract for provision of Diesel Fuel to Devin Oil Company, Inc.

Contract Review Board

Metro Council Meeting

Thursday, February 4, 1999
Council Chamber
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Date: December 7, 1998
To: Mike Burfton. Executive Officer
From: Scott Moss, Risk and Contracts Manag /
RE: Appeal of RFB #98B-63-REM, for Provi Diesel Fuel

We have received the attached appeal of the REM conditional award of the
above referenced contract. This appeal was faxed on Friday, December 4, 1998
and received certified mail on Monday, December 7, 1998.

The appeal appears to be timely in accordance with Metro Code Section
2.04.070(b)(1). . :

Pursuant to Metro Code, the Executive Officer has 10 working days, or until
Friday, December 18, to send notice of acceptance or rejection of the appeal.
The Office of General Counsel will assist you with this decision.

Attachments

cc.  Bruce Warner, Director of REM ,
Chuck Geyer, Senior Solid Waste Planner, REM
Dan Cooper, General Counsel
sMarv;EjordbeckFSerilorAssistant Counsels s

JACONTRACTAPPL-A&E.DOC




:A) ﬁ
FOSTER PEACHEY & YOUNG

ATTORNEYS AT LAW
420 EAST THIRD STREET
THE DALLES, OREGON 97058
TELEPHONE (541) 296-5474
FAX NO. (541) 296-5570

JAMES R. FOSTER THOMAS C. PEACHEY
KATHERINE YOUNG T : JOHN T. LEWIS (1925-1993)
December 4, 1998 '

' RECEIVED
VIA REGISTERED & REGULAR MAIL' | ' rI2 07 1998
Mr. Scott Moss, : RIOh o Uiy hing |
Metro Procurement Officer ~ sATARATRERT DIVISION
Metro '

600 N.E. Grand Avenue
Portland, OR 97232-2736

RE: oOur Client: Hattenhauer Distributing Company
RFB 98B-63-REM
Notice of Appeal

Dear Mr. Moss:

Please be advised that this office represents Hattenhauer
Distributing Company regarding RFB 98B-63-REM, a bid request for
the provision of diesel fuel to Metro. As you are aware,
Hattenhauer Distributing Company submitted a bid that was deemed
to be nonresponsive to the requirements of the RFB and was
therefore rejected.

Pursuant to the provisions of OAR 137-30-104 and Metro
Administrative Rule no. 2.04.070, Hattenhauer Distributing
Company hereby gives Notice of Appeal to the rejection of
Hattenhauer Distributing Company's bid and the award of the bid
to Devin 0il Co. This appeal is based upon the following

grounds:

1. Hattenhauer Distributing Company's bid was unfairly
evaluated and would have, but for such material violation,
been the lowest bidder on the project. (OAR 137-30-104)

2. The rejection of the bid by Hattenhauer Distributing
Company and the award of the bid to Devin 0il Co. was not
impartial contrary to the provisions of ORS 279.005.

3. Metro's bid request stifled competition by 1limiting
competition by one potential supplier in violation of ORS
279.007.

4. Metro's bid expressly required a brand name product in
violation of ORS 279.017 and OAR 137-30-011 without the
findings required by law.

5. Metro failed to award the bid to the lowest responsible
bidder pursuant to the provisions of-ORS 279.029.




Mr. Scott Moss
December 4, 1998
Page 2

8.

Good cause did not exist to reject Hattenhauer Distributing
Company's bid in violation of provisions of ORS 279.035.

Metro improperly rejected Hattenhauer Distributing
Company's request for change of solicitation specifications
pursuant to the provisions of OAR 137-30-050.

Metro failed to award the contract .to the lowest
responsible bidder in violation of OAR 137-30-090.

In support of its appeal, Hattenhauer Distributing Company
relies on its correspondence previously submitted to Metro that
requested a change in bid specifications and its bid documents
submitted by its president, J. Douglas Hattenhauer.

Your attention to this Notice of Appeal will be sincerely

appreciated.

Thomas C. Peach

TCP:cmk

cC:

ly yours,

Mr. Hattenhauer
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. Famm
6§00 NO AST GRAND AVENUE I PORTLAND, OREGON, 32 2736
TEL SO03 797 1700 1 FAX $03 797 1797 )

December 18, 1998

Thomas Peachey

Foster, Peachey & Young AXEE! D
Attorneys at Law 12/18/38 tlam

420 East Third Street

The Dalles, OR 97058

Re:  Appeal of Hattenhauer Distributing Company
RFB 98B-63-REM

Dear Mr. Peachey:

On December 1, 1998, Metro awarded a contract for the provision of diesel fuel to Devin Qil
Company. By letter dated December 4, 1998, Hattenhauer Distributing Company filed its notice of
appeal of the award. I have reviewed the HDC appeal and the grounds submitted supporting it.
Because several of the grounds of the appeal are supported by administrative rules that are not
applicable to Metro, those appeals must be rejected. The remainder of the grounds for appeal rely on
alleged violations of competitive bidding statutes, and are either unmeritorious or unsupported.
Accordingly, those appeals are rejected as well.

HDC sets forth eight different appeals. Appeal Nos. 1, 4, 7 and 8 each rely in whole or in part on the
provisioris of the Attomey General’s model public contracting rules set forth in Oregon
Administrative Rules 137-30-104. Metro has not adopted those rules, and therefore the rules are not
applicable to the Regional Government. Accordingly, appeals on those grounds must be denied.

Appeal Nos. 2, 3, 4, 5 and 6 allege violations of Oregon Competitive Bidding Statutes, which are
applicable to Metro.

First, HDC alleges; without providing any factual support for the allegation, that the rejection of the
bid of HDC and the award of the bid to Devin Qil was not impartial, contrary to the provisions of
ORS 279.005. The statute to which the company refers is a general policy statute requiring that
public contracts be awarded impartially “to the maximum extent possible.” In this matter, HDC
appears only to contend that the specifications are not impartial because it disagrees with the terms
of the specifications. Without showing more, a claim of non-impartiality under ORS 279.005 is
insupportable. This appeal is therefore rejected.

Www.metro-region.org
Recycled paper
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December 18, 1998
Page 3

Because the appeal of HDC is not supported by either the Metro Code or Oregon public contracting
law, it must be rejected. If HDC wishes to do so, it may appeal this decision in writing to the Metro
Council within five working days from the postmarked date on this notice of rejection.

Singefely.

Mike Burton
Executive Officer

kaj
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December 21, 1998

VIA REGISTERED, REGULAR MAIL & FACSIMILE

Metro Regional Services
600 N.E. Grand Avenue
Portland, OR 97232~2736

RE: Our Client: Hattenhauer Distributing Company
RFB 98B-63-REM ,
Notice of Appeal
Gentlemen:
I am in receipt of a letter from Mike Burton, Executive Officer
of Metro, dated December 18, 1998 rejecting an appeal that was
forwarded to you on December 1, 1998. Hattenhauer Distributing
Company hereby appeals Mr. Burton's decision to the Metro
Council on those bases as set forth in my letter to Metro dated
December 1, 1998.

An opportunity to be heard at the time that this matter is
considered by the Council would be sincerely appreciated.

ruly yours,

C. Peachey
TCP:cmk

cc: Mr. Hattenhauer
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BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF APPOINTING ) RESOLUTION NO. 99-2751 A
NOMINEE TED KYLE TO THE METRO " ) ‘

COMMITTEE FOR CITIZEN ) Introduced by Councilor Susan McLain
INVOLVEMENT (MCCI) )

WHEREAS, the Metro Council adopted the Regional Urban Growth Goals and
Objectives (RUGGOs) on September 26, 1991 by Ordinance 91.-418B; and

WHEREAS, Citizen Participation is included in the RUGGOs as the first objecti.ve under
Goal 1, The Regionz;l Planning Process; and :

WHEREAS, Objective 1.1 states that Metro shall establish a Regional Citizen
Involvement Coordinating Committee (RCICC) to assist with the devélopmeht, implementation
and evaluation of its citizen involvement program; and

WHEREAS, these Bylaws identify the committee as the Metro Commiittee for Citizen
AInvolvement (MCCI); and

WHEREAS, the Bylaws ilave been adopfed by the Metro Council by Resolution Né. 92-
1580A on May 28, 1992; and subsequently revised four times, most recently by Resolution No.
© 98-2645 on May 14, 1998; and |

WHEREAS, thé Metro Charter called for the creation of an Office of Citizen
InvoiVement, and the establishment of a citizens committee therein; and

WHEREAS, the Mefr§ '(zjbunéi.l created said Office and established the MCCI as thé
citizen committee within thaf Office, by adopted Ordinance No. 93-0479A; and
| WHEREAS, the Metro Council accepted the initial membership of the MVCCI by
. Résolutiop No. 92-1666 on August 27, 1992 with subsequent rounds of applicants approved by -

Resolution No. 92-1702 on October 20, 1992; Resolution No. 93-1763A on February 25, 1993;



Resolution No. 93-1859 on October 15, 1993; Resolution No. 93-1882 on December 23, 1993; - )
Resolution No. 94-1899 on February 24, 1994; Resolution No. 94-1945 on April 28, 1994;
Resolution No. 94-2048 on November 10, 1994; Resolution No. 95-2071A on January 12, 1995;
Resolution No. 95-2080A on January 26, 1995; Resolution No. 95-2181 on July 27, 1995;
Resolution No. 96-2264 on January 18, 1996, Resolution No. 96-2363 on July 25, 1996;
Resolution No. 96-2432 on January 23, 1997; Resolution No. 97-2489 on May 1, 1997;
Resoluﬁon No. 97-2520 on July 17, 1997, Resolution No. 97-2581A on December 11, 1997,
Resolution No. 95-2597 on January 22, 1998, Resolution No. 98-261.6 on March 12, 1998,
Resolution No. 98-2631 on May 14, 1998, Resolutipn i\lo. 95-2667,on .July 2, 1998 and
Resolution 98-2700 on September 17, 1998; and

WHEREAS, this portion of the selection process for nomination to MCCI has been

initiated, resulting in the nomination of the following citizens:

Ted Kyle 2465 Randall Street District 2, Position 4 -
West Linn, OR 97068 '

BE IT RESOLVED that the Metro Council accepts the above citizens for membership on
the Metro Committee for Citizen Involvement (MCCI).

ADOPTED BY THE METRO COUNCIL this _. day of , 1999,

- Rod Monroe, Presiding Officer

SRR



METRO OPERATIONS COMMITTEE REPORT

CONSIDERATION OF RESOLUTION NO. 99-2751A, FOR THE PURPOSE OF
- APPOINTING NOMINEE TED KYLE TO THE METRO COMMITTEE FOR CITIZEN
INVOLVEMENT (MCCI).

Date: January 27, 1999 Presented by: Councilor Atherton

Committee Action: At its January 20, 1999 meeting, the Metro Operations Committee -
voted 3-0 to recommend Council adoption of Resolution No 99-2751A. Voting in favor:
Councilors Atherton, Monroe and Washington. :

Council Issues/Discussion: Aleta Woodruff, chair of MCCI’s nomination committee
made a brief presentation on this issue and requested that the name of Mr. Rexin be
removed for position 7, District 3. He is unable to assume duties at this time. She then
made positive comments about the remaining candidate, Mr. Ted Kyle for the District 2,
position 4 opening.

Mr. Kyle’s name was reviewed by MCCI along with seven other names which were on
record as being interested in this position. Because eight applications were on record, the
opening was not advertised. The staff report indicates marked effort on the part of Mr.
Kyle in attending MCCI meetings, even before he was nominated to the Metro Council.

. However Councilors have received at least two communications from citizens asking that
this nomination process be re-opened. '



_ STAFF REPORT

CONSIDERATION OF RESOLUTION NO. 99-2751A FOR THE PURPOSE OF ACCEPTING NOMINEE TED-
KYLE TO THE METRO COMMITTEE FOR CITIZEN INVOLVEMENT (MCCI).

JANUARY 19, 1999 . : KAREN WITHROW (x1539)

BACKGROUND
Followmg the most recent meeting of the MCCI nominating comm1ttee we are able to send anew
nominee for your review and approval.

We had a vacancy in District 2 dile to a member resigning as a result of family health concerns
and have found a replacement. The nominating committee has selected Mr. Ted Kyle for this -
position. He has been involved with several projects in his county, Clackamas, and we believe he
will be an excellent member. Ted has already attended a meeting for the purpose of getting to
know our comm1ttee

MCCI thanks you for your consideration and asks that you approve these nominees for full Metro
Council approval. .
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Application for Citizen lavolvement

Name_ Theodore 5. '\<3 le. ___ Council districtCounty lacbeimay / 0|s|» 2 K]
Address 2465 Repndall & Weet Levt  staterzir_ O 97063 T
Phone: Home_é_s_L_ZLWork 323 5563 fAX_655 6354 Wi Twyled) tMSN. Com

Education, work or voluriteer experience

—municipal projects with fransportation facilities aver my 20 years of wark in the municipal
engineering field. o =

List and describe any lnvolvement you have had with groups, boards, orgamzatlons, etc.
I currently serve as chair elect for the Bolton Neighborhood Association in West Linn °

- Past service includes:

City Councilor for the City of West Linn from October 1995 through January 1997
_ Planning Commussioner from December 1994 to October 1995. :
Board member Clackamas County Board of Ratio Review 1995 and 1996,
In-City Service District budget commuittee member 1996 1997,
South Fork Water Board Member 1990.
As @ Major in Civil Air Patrol I am trained in aircrait search and rescue, and I am a pilot.

Name the committee(s) you are interested in and explain why you think the committee issues are
important -

Tam interested in serving on the Regional Transportation Plan Citizen Advisory Committee.

Our transportation system connects our community together. It allows us to meet for work or
play, It defines our cities and it makes 1t possible for us to interact face to face. Our
TTATSPOTTAtion system is critical To our region's vitality. IT we cannot move throughout our

—wmumty*we—‘lm l"'b'l_t't_k—n get to work or enjoy tinie with our famil ly or friends. Our transportation _

S tions. If we can gelto

- ?wherewewmrm*go'easﬂyrwe-cammpﬁsh-curtuﬁmmmoy IS Truits. However, it we

Mrm l.camneinl t



Regional Transportation Plan Citizens Advisory Committee

8 Supplemental Questions -
G)I ) Name _Theodore S. Kyle :)
. . : .
Do you have any experience in fransportation related issues or activities¢ Please list dates served
(month/year). _ i
! - . Cl - * l E i l I l o = l 3 - : -
O i ; ed planning e aMme ; i : ansportation em. These '
issues include street width standards, pedestrian facility requirements, sidewalk standards, and
( ) other issues that relate to our quality of life. I participated in prioritizing all of the capital needs
or West Linn including transportation facilities. 1 worked {0 support a project for improving
g and officer. -
* ; How do you hope the transportation system will change over the next twenty years?
ﬁ slelela ila all lll..l e .‘ .Il C Q. INCLC e gemadand () :l.ll A 0 ':ll
grows, we must maintain our ability to move throughout the region and connect with the rest of
< the country. I have no preconceived ideas about how to increase our system’s capacity. It will
P need to include many transporiation modes, from private vehicles and mass transit, to bicycle and
'\'oo&’: PCGC FLoo3 o > 9 RCCO1tO0-O1CRA ‘.;‘ Captc BCH ES C :‘ i a-pPoOssStoty CC ays t
;»mg a well-connected network of [oca C CW3a g g an pa Wil 3 eed
"’,‘::“‘f_ facilities for freight, including shipping port, rail, motor freight and airport facilities. We will need -
et to face issues of noise, air and water pollution that transportation creates. Outlining a plan for i}
M P Y I ) £ “l' b ‘3113 b bl 1 v 13
por N 'srl'mg,—anu TUITAIIEOUT T4CHIITES WIIT'OT 4 COTiUnulillg CHAIICIIEC.
Teeerees (

Do you represent a particular interest group(s) 2 Which one(s)?

Currently, [ am serving aé the Chair elect of the Bolton Neighborhood Association in the City of _
WestIinm—rp ! . he-i c it  the-Cities-of-Clac] - .

1.

How will you maintain two-wdy communication between that group and the comminee-lhroughbul
your involvement? . _
I will be happy to brief the City Councils in Clackamas county of our work. I can also make -
presentations to other neighborhood association and interest groups within the various cities of

Clackamascounty: .

Please submil these supplemental questions wilh your completed Melro Advisory Commiliee
applicalion by-Nevember15-1924; 10: Barbara Hergel, Melro. 600 NE Grand Ave.. Porlland, OR
97232-2736, FAX: (503) 797-1799. phone: (503) 797-1539 or 1.D.D. (503} 797-1804. ‘}



Regional Transportation Plan Citizens Advisory Committee |

S

Su‘pplemental Questions

Y
\ )

Name Theodore S. Kyle

Do you have dny experience in transportation related issues or activities? Please list dates served
(month/year). : '

mmitm '

issues mclude street w1dth standards pedestnan facility requnrements SIdewaIk standards, and

other issues that relate to our quality of life. I-participated in prioritizing all of the capital needs

—IOI' west Lmn mcmamg lransporlauon tacumes 1 WOI'KCCI 10 SUppOl’t a project 1or lmprovmg

and ofﬁcer.

sory Co

How do you hope the transporiation system will change over the next twenty years?

v

nope 1ne an lal.ll e ' .ll g e £ C £ lrrpmnn
grows, we must maintain our abnhty to move throughout the region and connect with the rest of
the country. I have no preconceived ideas about how to increase our system’s capacity. It will

Ad

. fieed to include many transportatlon modes, from pnvate venicles and mass fransif, 10 blcycle and
L well-conn network flclre wlk
e facilities for freight, including shipping port, rail, motor freight and airport facilities. We will need
at to face 1ssues of noise, air and water pollution that transportation creates. Outlining a plan for
s . ; " P  (he p gap
. -siting;amd-fomding our-facitites witt bez comtinuing Thattenge:

Do you represent a particular inferest group(s)2 Which one(s)?

Currently, [ am serving as the Chair elect of the Bolton Nenghborhood Association 1n the City of

A § § N ) 44 ak-1 ry N £ s PR a3 £ 0
vy \,DL LA, na SULIl i ualﬂcpu:acut lllVllHClCDIDVlWllILCllD Ill Uil \,ILIUQ Ji \Jldbl\allld) \,Uuul)'

How will you maintain two-way communication between that group and the corhmittee ‘throughout
your involvement?
I will be happy to brief the Clty Councils in Clackamas county of our work. I canalso make
presentations to other neighborhood association and interest groups within the vanous cities of
-Clackamascounty:

Please submil these supplemenial questions wilth your completed Melro Advisory Committee
applicalion by-Nevember §-199¢; 10: Barbara Hergel, Melro, 600 NE Grand Ave.. Porllund. OR
97232-2736, FAX: (503) 797:1799. phone: (503) 797-1539 o1 1.D.D. (503) 797-1804.



THEODORE S. KYLE, P.E.
2465 Randall St.
West Linn, OR 97068 .
(503) 657-6785

REGISTRATION:
EDUCATION:

EXPERIENCE:
Employers:

Position:
Major Project:
Project Duties:

Employer:
Position:
General Duties:

Position:
Major Project:
Praject Duties:

Employers:

Position:
Major Project:
Project Duties:

. Dillingham Construction, N.A.. Inc.

Oregon  Civil and Environmental Engincer No. 10698 Date:  July 18, 1980
Anzona Civil Engineér No. 18401 Date:  April, 1985

B.S. Civil Engineering, Oregon State University

Graduated: September, 1976

City of Portland, Bureau of Environmental Services _ Period: Oct 1996 - Present
Sverdrup Civil, Inc. : . Period: March 1995 - Oct. 1996
Asst. Deputy CSO Program Manager ' ‘

City of Portland Combined Sewer Overflow Program'

Responsible for implementing the Columbia Slough CSO consolidation projects. These four
projects have a combined budget of $164 million and have a stipulation and final order
completion date of December 1, 2000.  Schedule, budget and project quality are key
responsibilities. Manage the five design teams and City Bureau of Environmental Services

‘personnel while integrating the interests expressed through many community groups and

stakeholders. The projects include a 18,000 foot long 8 to 12 foot diameter conduit, 75 MDG
influent pump station, wet weather additions to the existing 300 MGD wastewater treatment
plant, and a new 12,000 foot long outfall line and diffuser in the Columbia River.

CH2M-Hill, Inc.

Staffing Manager - Water Business Line Period: February, 1992 - March 1995
Coordinated the workload for the 35 engincers, scientists, and technicians assigned to the water
business line engineering group in the Portland office. Conducted performance evaluations and
interviews. Developed and implemented performance improvement plans where needed.
Interviewed candidates for hire and asscssed staffing needs. Served as project manager on
multiple concurrent projects. Served as expert witness on utility rate hearings and performed
allocations as part of cost of service studies. ) '
Project Manager " Period: December, 1991 - February 1992
West Side Light Rail - .

Responsible for coordinating utility servicc and rclocation for the $700 million project.
Coordinated utility rclocation designs with 19 scparate utility companies and agencies, analyzed

utility upgrades, and prepared detailed designs for water and sewer relocation along 6 miles of

track including sections in downtown Portland and Beaverton.
CH2M-Hill, Inc. and

Program Manager : Period: January, 1986 - December. 1991
Tri-City Service District - Scwerage Facility Construction Program

Responsible for $70 million construction program of an 11 MGD scwagc (rcatment facility. 4
scwage pump stations, 2 milcs of related force mains. 12 miles of interceptor sewers, and lateral
sewer improvements. Reported to and advised Director of Utilities on engincer selection and

cngincering contract negotiation. Revicwed plans and specifications prepared by 12 cngincering

firms for design consistency. bidability. constructability. and conformance with EPA grant

requirements. Prepared EPA  grant applications  and coordinated construction bidding.
Established documentation systems :ind procedures to prevent and defend claims. Monitored 25
construction sites for progress and timely resolution of disputcs or problems. :

™



Employer:
Title:

Major Project:
Project Duties:

Title:

Major Project:
Project Duties:

Employer'
Title:
Projects:

Dulies:

Employer:
Titles:

Projects:

Duties: -

'

Theodore S. Kylec Resume ‘-
Page: 2 A

Dillingham Construction, N.A., Inc. 3
Project Engineer Period: January, 1984 - December, 1985 )
City of Phoenix - Union Hills Walcr Treatment Plant

Responsible for the 1400 activity CPM schedule and insuring progress on the $42 million water

filtration plant. Conducted safety program.and coordinated contact. with OSHA officials.
Supervised the instrumentation, electrical, and architectural subcontractors, including
scheduling, progress payments, field conflicts, subcontract administration, and coordination with

the City of Phoenix on changes.

Project Engineer Period: December, 1981 - December, 1983
Tri-City Service District - Sewerage Facility Construction Program

Completed cost estimates for the district's transmission system and pump stations and prepared
schedules and project control procedures during the planning phase. Supervised coordination of
designs with Clackamas County Department of Utilities, Department of Transportation and
Development, Oregon Department of Transportation, City of West Linn, City of Oregon City,
City of Gladstone, Oregon Department of Environmental Quality, U.S. Environmental Protection
Agency, U.S. Army Corps of Engineers, and various utility companies.

Robert E. Meyer Consultants, Inc.

Project Engineer Period: April, 1979 - November, 1981
City of Klamath Falls Sewer System Evaluation Survey

City of Klamath Falls Sanitary Sewer Master Plan

City of Klamath Falls Industrial Pretreatment Program

City of Redmond Sewer System Construction Project

City of Prineville Lagoon Study

City of Prineville Laughlin Sewer Grant Audit

Completed engineering studies and reports for various municipal clients.

Unificd Sewerage Agency of Washington County, Oregon

Acting Construction Division Engineer _ Period: September, 1976 - March. 1979
Design Engineer

Rock Creek Advanced Wastewater Treatment Facility

Durham Advanced Wastewater Treatment Facility

" Forest Grove Treatment Facility

Upper Tualatin Interceptor

" Bronson Creck Interceptor

Rock Creck Interceptor

As acting Construction Division Engincer, monitored consultants’ activities during the start-up
phase of the Rock Creek Facility '

As design engineer, coordinated consulting engineers’ activities on the interceptor sewcrs
project; preparcd grant applications, and ncgoualcd casements with property owners.

o



Activity:
Period:

Responsibilities:

Activity:
Period:

Responsibilities:

Activity:
Period:

Responsibilities:

Activity:
Period:

Responsibilities:

Activity:
Period:

Responsibilities:

Activity:
Period:

Responsibilities:

Activity:
Period:

Responsibilities:

Theodore S. Kyle Resume
Page: 3

RELATED VOLUNTEER ACTIVITIES:

West Linn City Councilor

October, 1994 - Present

Set city policy; adopt code or ordinance changes to implement that pohcy, set utility rates; act on
other matters requiring council. approval for general city business. Act as a liaison between the
Council and the Public Works and Library depariments. Participate in the budget committee and
adopt the city budget. Represent the city on intergovernmental committees.

Clackamas County Board of Ratio Review Member

June, 1995 - Present

Reviews the county assessors annual ratio study. This study sets the annual adjustments to
property values so that they represent real market value for the 300,000 people in Clackamas
County. The board also decides appeals for reduction of property values brought by citizens.

Clackamas County, Tri-City Service District Budget Committee Chair
April, 1996 - Present

_Review and approves the annual operating and capital budgets for the regional sewer agency.

The service district provides treatment interceptor sewer service to Oregon City, West Linn, and
Gladstone, which have combined population of 45,000.

South Fork Water Board Member

September, 1996 - Present

The board set policy and acts as the governing body for this regional water agency. The board
supplies water to the cities of Oregon City and West Linn with a combines population of 35,000.
The board also has a contract to provide water to the Clackamas River Water District.

West Linn Planning Commissioner

January, 1994 - September, 1994

Review, make findings, and act on development applications for zone change subdivisions.
planned unit developments, conditional use, concurrent design review, and other land use issues.
Make recommendations to the City council on code and comprehensive plan amendments.
Participate in joint work sessions with the council on planning policies. ’

Civil Air Patrol Wing Deputy Commander for Education and Training

August, 1994 - August 1995

Oversee and direct the education and lrammg program for over 1000 Civil Air Patrol Senior and
Cadet members throughout the statc of Oregon. Develop new programs to develop leadership
skills, improve undcrstandmg of aerospace issucs, and prepare our members for emergency
response.

.- Civil Air Patrol Squadron Commander
- March, 1991 - August. 1994

Lecad a squadron of 30 cadct and scnior members. Manage the usc and upkeep of a $120.000
aircrafl. Prepare and maintain the trained personncl and equipment to respond to scarch and
rescue emergency and disaster relicf (such as the Klamath fall and Los Angeles earthquakes) and
downed aircraft. Train cadcts (ages 13 through 21) in both acrospace knowledge and Icadership
skills. Conduct a region level week long Cadct Leadership School



Theodore S. Kyle Resume

Page: 4
CONTINUING EDUCATION
Course Sponsor Datc
US Air Force Squadron Officers School Air University October 1994
Pacjﬁc Region Staff College ) Pacific Region, Civil Air Patrol ~ July 1992
Able Toastmaster Award Toastmasters International June 1993
Competent Toastmaster Award Toastmasters International July 1988
Completed the Construction phase training seminar CH2M HILL May 1989
Allowability of Change Order and Claim Costs University of Michigan April 1986
in EPA Funded Projects
Computer Aided Design (CAD) for Managers seminar CH2M HILL April 1994
PRESENTATIONS, PAPERS AND PROGRAMS
Presentation Title : Presented to: : Date
Project Management Basic Skills City of Portland Bureau of Environmental Services project ~ November 1995
managers
. Project Monitoring and Controlling . Consulting Engineers Council - March 1996
Project Management American Public Works Association and Oregon March 1996,
Department of Transportation training program May 1996
Construction Related Issucs American Water Works Association Pacific NW April 1991
Conference ,
Surviving Treatment Plant Oregon Wastewater Short School ' March 1988
Construction Clackamas Community College
A Hitchhiker’s Guide to the Pacific Northwest Pollution Control Association October 1989
Universe of Wastewater Treatment
Plant Construction
Treatment Plant Automation Using  Pacific Northwest Pollution Control Association October 1990
Windows
Dircctor of the Pacific Region Cadet  Pacific Region, Civil Air Patrol July 1993
Leadership School
Commandant of Cadets for the Oregon Wing, Civil Air Patrol March 1991,
Spring Encampment . 1992, 1993, 1994

Space Shuttie Flight Planning and Orcgon Acrospace Education Association October 1991
Launch Classroom Simulation .
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December 18, 1998

Thomas Peachey

Foster, Peachey & Young F M
Attorneys at Law 18/98 lam

420 East Third Street

The Dalles, OR 97058

Re:  Appeal of Hattenhauer Distributing Company
RFB 98B-63-REM '

Dear Mr. Peachey:

On December 1, 1998, Metro awarded a contract for the provision of diesel fuel to Devin Oil
Company. By letter dated December 4, 1998, Hattenhauer Distributing Company filed its notice of
appeal of the award. I have reviewed the HDC appeal and the grounds submitted supporting it.
Because several of the grounds of the appeal are supported by administrative rules that are not
applicable to Metro, those appeals must be rejected. The remainder of the grounds for appeal rely on
alleged violations of competitive bidding statutes, and are either unmeritorious or unsupported.
Accordingly, those appeals are rejected as well.

HDC sets forth eight different appeals. Appeal Nos. 1, 4, 7 and 8 each rely in whole or in part on the
provisions of the Attorney General’s model public contracting rules set forth in Oregon
Administrative Rules 137-30-104. Metro has not adopted those rules, and therefore the rules are not
applicable to the Regional Government. Accordingly, appeals on those grounds must be denied.

Appeal Nos. 2, 3, 4, 5 and 6 allege violations of Oregon Competitive Bidding Statutes, which are
applicable to Metro.

First, HDC alleges, without providing any factual support for the allegation, that the rejection of the
bid of HDC and the award of the bid to Devin Oil was not impartial, contrary to the provisions of
ORS 279.005. The statute to which the company refers is a general policy statute requiring that
public contracts be awarded impartially “to the maximum extent possible.” In this matter, HDC
appears only to contend that the specifications are not impartial because it disagrees with the terms
of the specifications. Without showing more, a claim of non-impartiality under ORS 279.005 is
insupportable. This appeal is therefore rejected.

www,meuo-reqion.org
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HDC next complains that Metro’s bid request stifled competition by limiting competition in
violation of ORS 279.007. Like 279.005, ORS 279.007 is simply a general provision seeking to
support competition. In this case, Metro set forth specifications designed to meet the requirements.
of its contract with its transportation contractor. Metro’s action violates no prohibition stated in
ORS 279.007. Accordingly, the appeal is denied.

HDC next objects that Metro’s bid expressly required a brand name in violation of ORS 279.017(1),
which states as follows:

“Specifications for public contracts shall not expressly or implicitly require any product by
any brand name or mark, nor the product of any particular manufacturer or seller unless the
product is exempt under subsection (2) of this section.”

On its face, the statue appears to prohibit the use of a particular brand of fuel without making the
specified findings. The RFB does not require a particular brand, but merely requires that fuel be
branded. The staff believes the branding fuel requirements will result in obtaining diesel fuel of a
higher quality and with greater product warranties than it will obtain with unbranded fuel. Because
the bid specification did not require a particular brand, but merely requires that the fuels provided be
a brand name fuel; the RFB does not appear to fit within the requirements of ORS 279.017.
Accordingly, this ground of appeal is rejected. :

HDC argues that under ORS 279.029, it is the lowest responsible bidder. However, the lowest
responsible bidder designation depends on the bidder substantially complying with prescribed
bidding requirements, including all applicable specifications. As a general rule, in order for a bid to
be acceptable, it must substantially conform to the terms of the invitation for the bids. If this were
not the case, then price competition could not exist because the bidders would not be required to
submit their offers with the same terms except for price. In this case, HDC has submitted a bid on
different terms than those required in the bid specifications. Accordingly, it cannot be the lowest
responsible bidder because its bid is not responsive. Therefore, this ground of appeal should be
rejected.

Finally, HDC appeals on grounds that good cause did ho_t exist to reject the HDC bid in violation of
the provisions of ORS 279.035. That statute provides, pertinently:

“The public contracting agency may reject any bid not in compliance with all prescribed
public bidding procedures and requirements, and may, for good cause, reject any or all bids
upon a finding of the agency it is in the public interest to do so.”

HDC’s appeal appears to misconstrue the ground for rejection. The HDC bid was not rejected for
cause, but rather it was rejected because its bid was not in compliance with the bid specifications.
The “good cause” provisions in the statute do not come into play in this matter. This ground of
appeal is rejected.



' (.) B
Thomas Peachey e N
December 18, 1998
Page 3

Because the appeal of HDC is not supported by either the Metro Code or Oregon public contracting
law, it must be rejected. If HDC wishes to do so, it may appeal this decision in writing to the Metro
Council within five working days from the postmarked date on this notice of rejection.

Singcefely.

Mike Burton
Executive Officer
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Date: February 1, 1999
To: Rod Monroe, Presiding Officer
- From: Marvin D. Fjordbeck, Senior Assistant Couns

Regarding:  Suggested Procedure for Appeal by Hattenhauer Distributing Company

During our meeting on January 13, 1999, you sought our advice with regard to a suggested
process for hearing on the Hattenhauer Distributing Company (“HDC”) appeal on award of the
Metro diesel fuel contract. We discussed the following suggested procedure, which I provide for
your reference during the upcoming hearing.

1 Appellant HDC presents its appeal 15 minutes
2. Staff and legal response to appeal 15 minutes
3. Testimony or other comments by all other interested parties 15 minutes
4. Closing statement by appellant 5 minutes
5. Council questions and answers and Council deliberation 10 minutes

Total time for matter approximately 1 hour

As always, please call me at ext. 1533 if you have any questions.

ook Jeff Stone
John Houser
Dan Cooper

MDF kaj
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I Jeff Stone (Council) - Senate Bill 87 : ‘ - Page 1
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From: <phelps@pacwestcom.com>

To: : MetCen.MRC-PO(stoneja,raphaelt,cooperd)
Date: Thu, Feb 4, 1999 7:52 AM

Subject: Senate Bill 87

| met yesterday with Sen. Tarno, Chair of Senate Water and Land Use
Committee. Veral indicated that the committee will probably move this
measure to the floor for a vote. At this point Metro needs to establish
its position.

As a previously reported, most of the local governments oppose this
measure. DEQ (unofficially) feels that a 20-year land supply for
commercial & industrial use is provided in comp plans and updated during
periodic review. As a result, DEQ does not feel this legislation is

needed. Again, unofficially.

Metro should offer to amend the bill to reflect what it in fact does when

it expands the UGB. Based on the testimony Metro provided the committee
at its last hearing this would mean changing office, industrial and '
commercial to employment.

Sen. Tarno commented that the issue is the approximate 5,000 UGB
expansion Metro just completed. Metro needs to be able to describe how

this expansion reflects a 20-year land supply for both residential and
employment. The various groups wanting this measure are pressuring Metro -
to support it.

I will let you know when the committee plans to schedule this meésure for
a public hearing. ' y

NOTE: The committee did not have time to hold a public hearing on SB 94.

cC: MetCen.GWIA("seansmith9@aol.com","pjdonovan@aol.co...
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TO: Metro Councilors, Executive Officer Mike Burton
FROM: Jeff Stone, Council Chief of Staff

COPY TO: Dan Cooper, Tim Raphael

DATE: February 4, 1999

RE: LEGISLATURE

As you may be aware, things are moving quite fast down in Salem and the Council will be asked
to take positions on certain pieces of legislation.

BACKGROUND:

Presiding Officer Monroe has determined that he would like the entire council to discuss, when
possible, major pieces of legislation moving through the Oregon House and Senate. The purpose of this
memo is to bring you up to speed on what has happened up to now and to ask for the council to adopt
“guiding principles” for our lobbyist, PacWest.

GENERAL PRINCIPLES:

PacWest met with Executive Officer Burton and Presiding Officer Monroe to obtain some
“preliminary” principles to guide them during the first month of the legislative session. The purpose of
this action was to help our lobbyist track significant pieces of legislation for review by select staff at
Metro. A copy of these “preliminary guiding principles” are attached.

It is my hope that the Council can agree on a set of principles to assist PacWest in their efforts to
represent us in Salem.

BILL REVIEW:

Currently, relevant legislation is distributed to key Metro staff for review and recommendations.
When the review is completed, General Counsel Dan Cooper, Executive Officer Chief of Staff Tim
Raphael, and I discuss the merits and possibilities of the bills that may or may not involve Metro. It was
our hope that the Council not be mired down in a bevy of bills when a more selective approach may be
more beneficial. A copy of all legislation being tracked is given to the Presiding Officer and Executive
Officer. Copies may be distributed to any councilor who wishes to see what we are doing.



SENATE BILL 87

The first major piece of legislation that is recommended for a Metro Council position is Senate
Bill 87. Please see attached a copy of the bill and staff revnew I would recommend that we go over this
legislation at the Council Informal meetmg on February 9" and give some direction to PacWest at our
regular council meeting on February 1 1%,

If you have any questions, feel free to talk to me.
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600 NORTHEAST GRAND AVENUE PORTLAND, OREGON 97232 2736
TEL 503 797 1700 FAX 503 797 1797

METRO

1999 LEGISLATIVE ISSUES

GROWTH MANAGEMENT - FUNDEMENTAL CHARTER MISSION

. Statewide Urban Growth Fund
. Assist local governments acquire future public facilities
. Planning Funds
. Managing UGB
. Establishing and maintaining residential land supply

° Managing Urban Reserves
. Salmon Recovery & Watershed Enhancement
] Emergency Management Act :
. Legislative Review.
. UGB Expansion Requirements
° Annexation Requirements
J Transportation Funding
OTHER LEGISLATIVE ISSUES
. Regulate disposal of pool chlorine

. Increase business licensing revenue threshold
° Open Spaces — EFU lands acquisition
. Open Spaces — Conservation Easements

www.metro-region.org
Recycled paper
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1600 NORTNMUEASY GRAND AVvENUE I CORTLAND, CREGON 37232 2734

“ TEL 307 727 1760 FAR 3803 737 1297

METRO

GENERAL PRINCIPLES G WDHVG METRO REPRESENTATIVES

BUSINESS SERVICES
. @ Support cfforts to further ease burdens of multiple licensing requnementx in regional amby
expanding “one stop shopping” for small business licenses,

SALMON RECOVERY AND WATERSHED ENHANCEMENT
Monitor implementation of Ballot Measure 66 and fiscal action of agencies impacting water resources
and habitat conservation to streamline salmon recovery efforts.

*  Help coordinate and assist cfforts of local watershed councils; serve as informational resource to
councils,

. COMMERCE AND TRAFFIC FLOW
Preserve local/regional authority providing for regionat t:anspomtion soludons.
*  Seck adequate funding for transportation planning.
*  Sustain policy and funding for transportation components of regxonal growth management. including
continued support of the Oregon Department of Transportation's Transportation/Growth Management

grang program.

LAND USE
Support continuation of Metro’s voter-approved streamlined loc:l/tegionnl land use plamning proeess
for the Porthnd-metropolimn area.

*  Ensurc that annexation legislation meets planning needs,

*  Support adequate funding of the Department of Land Conservation and Development and other
agencies working with the local/regional planmng process,

RECYCLING AND HAZARDOUS WASTE MANAGEMENT
Support cfforts to preserve streamlined, tow cost management of solid waste flow control in the region,
Support Oregon’s successful, voter-approved recycling programs.
Encourage creation of markets for recycled materials and increase requirements for minimum recycled
materials content,

REGIONAL PARKS AND GREENSPACES
*  Work to support existing streamlined parks and open spaces management programs.

REGIONAL FACILITIES
= Preserve ability to efficiently manage facilities thae provide regional and nationwide entertalnment and
meeting services, as well as direct and [ndirect employment for the citizens of the region.

veww.metro-region.org
Recycled paper
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METRO BILL REVIEW

* Bill number: Routed to: Today’s date: . Return by:

SB 87 : Larry Shaw 01/14/99 01/20/99
' Elaine Wilkerson -

Reviewed by: %/‘V

Please review the attached bill, fill out this review sheet, and return the sheet to Office of General Counsel within 3
working days. If you have any questions, or if you would prefer to fill out this form electronically and return it by e-
mail, please call Sandi at x1631. '

What does this bill do? ‘2}4[’6} /'Nllwdﬁ'%// ov retan” M ¥o %b /27
Dlofenstoan_0F 5w//¢ézé lundy!  Peguites 20 year Supply of vhitse
M nes contvo/ 0f

Recommended action: Support [ ] Oppose E{Xmen_d (] Do nothing [ ]

Priority: 1--Critical or Metro initiated [~
2--Significant/needs close tracking []
3--Monitor only []
4--Not applicable/no impact/do not track [:]

How does the bill impact Metro? Be specific. MW b Metro ! %/&o&’é

buildably laucty 7/9‘1 de/&uﬂm/zgc. ;/gg mg,,é, s she poteptral

do reguive 4 WAM %e/xmdm/ uGB L commersns LandJ
wonlAd ée /Leyﬂ//@/ “p Wd-—- W Grt  QOIONIE /gwév.r
A0 appeatd fo_erode Meobos Sk a.«,s%dr/% Y

aud mnaf,e WMIYY”VF HEH, See sech zd¢ Y

Fiscal impact: Yes [] No [C] Approximate amount:

Specific recommendations (amend,. cite potential problems):
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70th OREGON LEGISLATIVE ASSEMBLY-1999 Regular Session

Sehate Bill 87

Printed pﬁrsuant to Senate Interim Rule 213.28 by order of the President of the Senate in conformance with pre-

session filing rules, indicating neither advocacy nor opposition on the part of the President (at the request
of Senate Interim Natural Resources Committee for the Commercial Real Estate Economic Coalition, Associ-
ated General Contractors, Building Owners and Managers Association, West Side Economic Alliance, The
Commercial Association of Realtors of Portland-Vancouver, International Shopping Centers, Government Re-
lations Committee of Oregon)

SUMMARY
The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject

to consideration by the Legislative Assembly. It is an editor’s brief statement of the essential features of the
measure as introduced. :

i Requires certain local governments to estimate buildable land need within urban growth
boundary over next 20 years. Requires local government to take specific action to achieve estimated
buildable land supply. Specifies type of development to be considered to generate estimate.

. A BILL FOR AN ACT ‘ .
Relating to buildable land supply within urban growth boundary; amending ORS 197.295, 197.296,
197.299, 197.301 and 197.302.

. Be It Enacted By the People of the State of Oregon: -

SECTION 1. ORS 197.295 is amended to read: S

197.295. As used in ORS 197.295 to 197.314 and 197.475 to 197.490:

(1) “Buildable lands™ means lands in urban and urbanizable areas that are suitable, available
and necessary for residential, office, industrial and retail uses. “Buildable lands” includes both
vacant land and developed land likely to be redeveloped.

(2) “Manufactured dwelling park” has the Lﬁeaning given that term in ORS 446.003.

(3) “Government assisted housing” means housing that is financed in whole or part by either a
federal or state housing agency or a housing authority as defined in ORS 456.005, or housing that
is occupied by a tenant or tenants who benefit from rent supplements or housing vouchers provided
by either a federal or state housing agency or a local housing authority.

(4) “Manufactured homes” has the meaning given that term in ORS 446.003.

(5) “Mobile home park” has the meaning given-that term in ORS 446.003.

(6) “Periodic review” means the process and procedures as set forth.in ORS 197.628 to 197.646.

(7) “Urban growth boundary” means an urba;x growth boundary ipciuded or referenced in a
comprehensive plan. ' ' ‘

SECTION 2. ORS 197.296 is amended to read:’

197.296. (1Xa) The provisions of this section apply to local government comprehensive plans for
lands: . : '

(A) Within any urban growtli boundary for a city with a population of 25,000 or more;

(B) Within any urban growth boundary for a.v city with a population of less than 25,000 with a
rate of growth_that exceeded the average rate of growth for the state for three of the last five years;
and . ] ' . |
(C) For which a functional plan is prepared by a metropolitan service district under ORS 268.390
(2).

NOTE: Matter in boldfaced type in an amended section is new; matter (italic and bracketed] is existing law to be omitted.
New sections are in boldfaced type. :

LC 1215
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SB 87 ' .

(b) Notwithstanding paragraph (a) of this subsection, the Land Conservation and Development
Commission may waive the requirements of that paragraph.

(2) At periodic review or any other legislative review of the urban growth boundary, compre-
hensive plans or functional plans shall provide sufficient buildable lands within urban growth
boundaries established pursuant to statewide planning goals to accommodate estimated [housing]
residential, office, industrial and retail needs for-20 years.

(3) As part of [its next] each periodic'review pursuant to ORS 197.628 to 197.650 (following
September 9, 1995,] or any other legislative review of the urban growth boundary, a local govern-
ment shall:

(a) Inventory the supply of buildable lands within the urban growth boundary;

(b) Determine the actual density and the actual average mix of housing types of residential de-
velopment that [have] has occurred within the urban growth boundary since the last periodic re\;iew
or five years, whichever is greater; [and] .

(c) Detei'mine the actuql density and the actual average mix of office, industrial and re-

tail development that has occurred within the urban growth boundary since the last periodic -

review or five years, whichever is greater; and

[(c)] (d) Conduct an analysis of [housing] residential, office, industrial and retail [need] needs
by type and density range, in accordance with ORS 197.303 and statewide planning goals, [and] rules
relating to housing and rules relating to economic development, to determine the amount of land
needed for [each needed houszng type] residential, office, industrial and retail development for the
next 20 years. . -

(4) If the [determination) determm.atlons required by subsection (3) of this section [indicates)
indicate that the urban growth boundary does not contain sufficient buildable lands to accommodate
{Rousing] projected buildable land needs for 20 years at the actual developed density that has oc-
curred since the last periodic review, the local government shall take one of the following actions:

(a) Amend its urban growth bodndary to incln}de sufficient buildable lands to accommodate

- [housing] residential, office, industrial and retail needs for 20 years at the actual developed den-

sity during the period since the last periodic review or within the last five years, whichever is
greater. As parf of this process, the amendment shall include sufficient land reasonably necessary
to accommodate the siting of new -public school facilities. The need and inclusion of lands for new
public school facilities shall be a coordinated process between the affected public school districts
and the local government that has the authority to approve the urban growth boundary;

(b) Amend its: comprehensive plan, functional plan or land use regulations to include new
-measures that demonstrably increase the.likelihood that [residential]l development will. occur at-

densities sufficient to accommodate [housing) residential, office, industrial and retail needs for
20 years without expansion of the urban growth boundary. A local government or metropolitan
service district that takes this action shall monitor ghd record the level of development activity and
development density by [housing] type following the date of the adoption of the new measures; or
(c) Adopt a combination of the actions described in paragraphs (a) and (b) of this subsection.
(5) Using the. analysis conducted under subsection [(3)(c)] (3)(d) of this section, the local gov-
ernment shall determine the overall average density and overall mix of [housing] residential, office,

industrial and retail types at which [residential] development [of needed housing types] must occur -

in order to meet [housing) development needs over the next 20 years. If that density is greater than
the actual density of development determined under subsection (3)b) and (c) of this section, or if

. that mix-is different from the actual mix [of housing types] determined under subsection (3Xb) and

2]
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SB 87

(c) of this section, the local government, as part of its periodic review, shall adopt measures that

-demonstrably increase the likelihood that [residential] development will occur at the [housing] types

and density and at the mix of [housing] types required to meet [housing] development needs over
the next 20 years. ’ :

(6) A local govemment that takes any actions under subsection (4) or (5) of this section shall
demonstrate that the comprehens,xve plan and land use regulations comply with goals and rules
adopted by the commission and implement ORS 197.295 to 197.314.

(7) In establishing that actions and measures adopted under subsections (4) and (5) of this sec-
tion demonstrably increase the likelihood of higher density residential, office, industrial and retail
development, the local government shall at a minimum ensure that land zoned for needed [housing)
residential, office, industrial and retéﬂ development is in locations appropriate for the
[housing] residential, office, industrial and retail types identified under subsection (3) of this
section and is zoned at density ranges that are likely to be achieved [by. the housing market] using
the analysis in subsection (3) of this section. Actions or measures, or both, may include but are not
limited to:

(a) lIncreases in] Increasing the permitt,ed density on existing residential, commercial and
industrial land;

- (b) Financial and other incentives for higher density [housing] development;

" (c) Provisions permlttmg additional- densn:y beyond that generally allowed in the zoning district
in exchange for amenities and features providéd by the developer;

(d) [Removal] Removing or easing [of] approval standards or procedures;

(e) Minimum density ranges; '

(f) Redevelopment and infill strategies; )

(g) (Authorization of housing types] Authorizing residential, office, industrial and retail de-
"relopment not previously allowed by the plan or regulations; and

(h) [Adoption of] Adopting an average [residential] overall development density standard.

SECTION 3. ORS 197.299 is amended to read:

197.299. (1) A [metropohtan service district organized under ORS chapter 268] local government
shall complete the initial xnventory, determination and analysis required under ORS 197.296 (3) not
later than January 1, 1998, and conduct the inventory and analysis at least every five years there-
after. ' o

(2Xa) The [metropolitan service district] local government shall take such action as necessary
under ORS 197.296 (4) to accommodate one-half of a 20-year buildable land supply determined under
ORS 197.296 (3) within one year of completing the analysis.

" (b) The [metropolitan service district] local government shall take all final action under ORS
197.296 (4) necessary to accommodate a 20-year buildable land supply determined under ORS 197.296
(3) within two years of completing the analysis.

(3) The Land Conservation and Development Commission may grant an extension to the time
limits of subsection (2) of this section if the Director of the Department of Land Conservation and
Development determines that the [metropolztan service district] local government has provided good
cause for failing to meet the time limits. :

SECTION 4. ORS 197.301 is amended to read: A

197.301. (1) A [metropolitan service district organized under ORS .chapter 268)] local government
shall compile and report to the Department of Land Conservation and Development on performance
measures as described .in this section at least once every two years. The information' shall be re-

(3]
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-ported in a manner prescribed by the department.

(2) Performance measures subject to subsection (1) of this sectidn shall be adopted by a {metro-
politan service district] local government and shall include but are not limited to measures that
analyze the following:

(a) The rate of conversion of vacant land to improved land;

(b) The density and price ranges of residential development, including both single family and
multifamily residential units; '

(c) The level of job creation within individual cities and the urban areas of a county inside the
[metropolitan service district) jurisdiction of the local government;

(d) The number of resxdentlal'umts added to small sites aSSumed to be developed in the [metro-
politan service district’s] local government’s inventory of available lands but which can be further
developed, and the conversion of existing spéces into more compact units with or without the dem-
olition of existing buildings;

(e) The amount of environmentally sensitive land that is protected and the amount of environ-
mentally sensitive land that is developed;

(D) The sales price of vacant land;

(g) Residential vacancy rates;

(h) Public access to open spaces; and © )

(i) Transportation measures including mobility, accessibility and air quality indicators.

SECTION 5. ORS 197.302 is amended to read:

197.302. (1) After gathering and compiling information on the performance measures as described
in ORS 197.301 but prior to submitting the information to the Department of Land Conservation and
Developmenf, a [metropolitan service district] local government shall determine if actions taken
under ORS 197.296 (4) have established the buildable land supply and [housing] development den-
sities necessary to accommodate estimated [housing] residential, office, industrial and retail needs
determined under ORS 197.296 (3). If the [metropolitan service district] local government determines
that the actions undertaken will not accommodate estimated need, the [district] local government

shall develop a corrective action plan, including a schedule for implementation. The [district) local

government shall submit the plan to the department along with the report on performance meas-
ures reqmred under ORS 197.301. Corrective action under this section- may include amendment of
the urban growth boundary, comprehenswe plan, functional plan or land use regulations as de-

seribed in ORS 197.296.

(2) Within two years of submitting a corrective action plan to the department, the [metropolitan
service_district] local government shall demonstrate by reference to the performance measures de-

" scribed in ORS 197.301 that implementation of the plan has resulted in the buildable land supply and
" lhousing density] development densities within the urban growth boundary necessary to accommo-

date the estimated [housing] development needs for each [housing] type of residential, office, in-
dustrial and retail use (type] as determined under ORS 197.296 (3). ) . _
(3) The failure of the [metropolitan service district] local government to demonstrate the

buildable land supply and [housing density] development densities necessary to accommodate '

[housing] development needs as required under this section and ORS 197.296 may be the basis for
initiation of enforcement action pursuant to ORS 197.319 to 197.335.

(4]
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. Fax: 5035887343 | Communications

Fax

To:  Dan Cooper From: Ray Phelps

Fax: 797-1792 . | Date: January ZJ, 1999
Phone: 797-1528 Pages: 13

Ret  Copy of tsstimony for SB 87  €C:  Paul Phillips

O Urgent XX For Review [ Please Comment = [IPlease Reply O Please Recycle

Reference my e-mail message on this matter.

Attached are copies of most of the teétimony submitted yesterday to the Sen. Water & Land Commm.
Thers were four people following me when | had to leave the hearing. | will be mesting today with the
committes administrator on another issue and will ask for copies of the testimony | missed.
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€90 NOATHCAST GRAND AVEMULR .| PORTLAND, ORRGON P2332 2736
TEL $03 797 1700 I Fax 303 797 1797

January 26, 1999

TO: . Chair Senator Veral Tamo and Members of the Water and Land Use
Committee

FROM: My Phelps, representing METRO

RE:. SB 87

. The Metro Council and Executive Officer are in the process of evaluating this measure.
However, the following is a summary of ongoing projects Metro is performing, which we
believe are related to the items contdined in this measure. ,

The amendments as shown in SB 87 places into law a requirement on local governments
to perform additional work in coordinating comprehensive analysis, reporting and
measurement of office, industrial and retail development within the Urban Growth
Boundary (UGB) of local jurisdictions. This measure would expand the 20-year
buildable land supply requirement to add a provision for office, industrial and retail
needs. The current law applies explicitly to housing need.

SB 87 descnibes only in part work Metro already performs in the course of providing a
balanced reporting of urban land needs in the Metro UGB. In addition to housing, the
Urban Growth Report is also concemed with land and addresses the need for job land,
Previous Urban Growth Reports have detailed the development needs for office,
industrial and retail land need. The Urban Growth Repon summarizes the status of land
supply and 20-year need for the region,

The 1999 Urban Growth chort ‘and a series of Metro research pro;ccts are in progress to
study the region’s future land development needs, This will include residential, office
and industrial and retail needs. This series of projects include a refinement to more
accurately measure housing redevelopment and infill, jobs redevelopment and infill, jobs
density, 1998 vacant land update, and housing development trends in environmentally.
constrained lands.

In addition to Metro’s own research projects, Metro is cooperating with a consortium of
economic dcvelopmcnt Interests to further the study of industrial land supply and future
need. Metro is cooperating with this research project by providing staff support,
industrial data, and Geographic Information System data. A consultant has been retained
to perform an independent analysis of buildable land and industrial land need. This
information will be shared with all interested in this issue.

We have several early issues some of the language in SB 87, Additional clarification
would help us serve our constxtucnts wWecanwork with staff on these issies. For
example: Recycled paper
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1. SB 87 lists additional development types — office, industrial and retail, This listis

‘ not complete. It does not include other types of facilitics -~ medical, prisons,
schools and various other types and places or employment. It may be advisable to
change the wording in SB 87 from office, industrial and retail to employment,

2. SB 87 does not reflect current and future land needs that are evolving to co-exist
with shifting market preferences, new local zoning designation and land use
configurations that allow for flex space development, mixed use, and industrial
use. It is possible that all industrial, office and retail may co-cxist on the same
parcel of land, thus making measurements of land consumption and need subject
to wide variation of measurement problems.

3, . Metro is concemned that the data for such specificity of development type as
described in SB 87 does not exist and that technical analysis of the data may
generate or compound any imbalances in the supply and demand for cmploymcnt
development. What is it that SB 87 really calls out?

4, It is not clear what is meant by “rules relating to economic development.” SB 87
could be more speclﬁc about using best available information and technical
means for estimating future economic development and measurement of buildable
and vacant lands,

5. Sections 3-5 of SB 87 have a technical issue for Metro. ORS 197.299 requires
that Metro shall complete the inventory, accommodate a 20-year land supply,
report on and apply specific performance measures. SB 87 replaces Metro with

* the term “local government.” An amendment would clarify that Metro is the local
government responsible for this work for the metropolitan area of Clackamas,
Multnomah and Washington Counties. Cities and counties would have this
responsibility in the rest of the state, .

en oM fhesacernc cZ:An  RRART/27/TRR



: ‘Olﬁegon | Department ohfd a‘?h%urgii:}i:::

635 Capitol Street NE

John A. Kitzhaber, M.D. Governor Salem, OR 97310-0110

.' _ Location address;
January 26, 1999 _ 3420 Cherry Ave NE

TO: Senator Veral Tarmo, Chair
Senate Water and Land Use Committee

FROM:  Jim Johnso@
SUBJECT: SB 87

The department has reviewed SB 87. SB 87 would expand cxisting state laws rcgardin%_lt_.wcnty
year residential buildable lands inventories to include office, industrial and retail lands. The
department offers the following comments for consideration by the Committee,

. Any proposal to expand the buildable land requirements in state law should also require the
better use of lands within an urban growth boundary. For example, large campus .
developments that involve park-like settings, large single story, “big box" buildings, and
single level parking lots now use a great deal of land that, if used more efficiently, could be
available to mect some of the buildable Iands needs identified.

. Standards should also require regional solutions to regional needs. If a need is justified for
inclusion of more buildable lands based upon the needs of a region, the decision where
those lands will be provided for should be based upon a regional analysis, Areas within a
subject region that do not involve agriculture land should be included first and exhausted
before agricultural land is included in an urban growth boundary. "

. An important Egngf determining Buildablc land needs is population forecasting,
. Coordinating bodics for population forecasts (ORS 195.036) should allocate growth only
- after an analysis that includes a review of impacts to agricultural Iands and agricultural
communities. ' '

. Finally we provide for {ou a copy of the Board of Agriculture’s resolution addressing this
. issue. Resolution No, 162 expresses the Board’s concern regarding mandatory
requircments placed on local governments to plan for a twenty year supply of buildable
lands. The resolution also addresses the Board'’s concem regarding the conflict between
buildable lands requirements and the conservation of farmland.

Thank you for the opportunity to provide these comments.

Attschment:  Board of Agriculture Resolution No. 162

o e chesoccenc GZ:RA RRRT/17/TQ
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State Department of Agriculture State Board of Agriculture 22

Salem, Oregon

ACTION ITEM:

- BACKGROUND:

RESOLUTION
NO. 162

ACTION:

Lalo YWY

December 10-11, 1998

BUILDABLE LANDS INSIDE URBAN GROWTH BOUNDARIES

Whereas Oregon agriculture produces in farm gata value in
excess of 3.4 billion dollars annually

Whereas the Willamette Valley produces approximately one-half
of Oregon’s 3.4 billion dollar farm gate production.

Whereas Oregon's populatlon growth is projected to increase by
1.7 million people in the next 40 years, primarily in the Willamette -
Valley.

Be it resolved that the State Board of Agriculture finds that
mandating a 20 year supply of buildable lands inside the urban
growth boundaries is Incompatible with the conservation of
farmland for future generations.

Be it further resolved the Board of ‘Agriculture supports the concept
of citles and counties regaining local control by making the
mandatory 20 year supply of buildable lands inside the urban
growth boundary optlonal

Resolved that the State Board of Agriculture supports the above
recommendation. -

Moved by: George Pugh
Seconded by: . Margaret Magruder -
Action taken: ot ' ani

ChC/aARCERC c7an ccaT/177/Tn
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January 26, 1999

Senate Water and Land Use Committes
State Capitol

. Salem, OR 97310

Re:  Senate Bill 87

Dear Chair Tamo and Committee Members: n wan e
: e )8
1000 Friends of Oregon opposes SB 87, for several reasons, Senate Bill 87 is the-

~ lltmate “one-size-fits-all” bill. And, it is unnecessary ~ any deficiencics in the supply

of land for cmploymcnt purposes can be addressed under current law.

“ Senate Bill 87 would requxrc that all large and fast~growmg cities provide a 20-
year land supply inside the urban growth boundary (UGB) for industrial, retail, and office
uscs, and would require these cities to comply with other complex and expensive
paperwork requirements. This bill does not affect a small number of cities — it would
apply to over 100 cities of all sizes, in every part of the state, from Bay City to .
Brownsville, from Canby to Condon, from Irrigon to Lebanon, as wcll as the entire Metro ‘
area, .

ey
" Scnate Bill 87 requires these cities to conduct a complex buildable lands analysis {7 o
and, if a deficiengy is found, the city must provide additional capacity. The bill allows, \,\,Auh*“
&Memomges, cities to provide this capacity by expanding their UGBs
based on the development patu:fns of the past five years, even if those patterns are land-
wasteful, We know from experience that the market is too volatile to look at the
immediate past employment pattems, and apply it meaningfully to the next 20 years.

Cities must conduct this inventory of théir officc. 1ndustna1 and retail land supply
by January 1, 1998 (we suspect this is a drafting error) and to repeat this analysis at least
every . S years, thh the analysis to be followed by a quxck UGB expansmn 'ﬂns—bt}i—%ll

. md-usepim-rcvcrrﬁ-ycm's .
1 This is a breakneck pace, especially for those cities with P RV

little or no permanent planning staff. ¥ W\ ~ aheo N
W2 gk pot v drein on e |- Up - esard Squ
And what would be gained by this complex analysis and attempts to foresee
employment land needs for 20 years into the future? Statistics show there are enonmous
differences in the density of cmploymcnt even for the same kind of work, For example,
just looking at suburban office space in the Portland area ~ the Centerpoiut office park in
Lake Oswego had 450 employees on 35 developed acres in 1990, for a density of 35.52

et FbF/ARCEOC .G7ZAR  RRRT//7./7Ta
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employees/acre. The Kruse Woods I development, also in Lake Oswego, had a density.
of 72.92 employees/developed acre, and the Highlands in Sylvan had an employee
density of 89.01 employees/developed acre. These are significant differences for
employment density for the same use, and are also observable in industrial use. How
would cities begin to project their employment nd needs in each of these three '
categories, for such a long period of time? “Th* Il ar0 appeons o regled o
ologmad weo , suenan mediced  PER SRy
The bill also appears tg2liminate the requirement that the current residential lands
analysis take into account aff needed housing types,fistead substituting just a
“residential” land needs/analysis. (Page 2, line This is significant, becduse state
statute defines “necdfd housing” as the varigt§ of housing types needed’by all citizens of
the state, including manufactured homes, dpartments, and smaller single-family homes.

Finally, the bill also requires every city to compile and report certain complicated
and unwieldy information, some of it possibly proprietary in the business field, to the
Department of Land Conservation and Development at least every two years, including
information on the amount of job creation, the density and price ranges of development,

vacancy rates, and more. (Section 4 of bill) LDt
toum e Lo tRrin - -

This bill is ngt needed. Current law requires cygry city to provide appropriate -
amounts of land foy/industrial and commercial purposes, but it provides flexibility as to
the number of years for which the land must be supplied, and the types of uses. For some
areas, a planning period of 20 years for some employment uses may make sense; in other
areas it may not. Does every city really need a 20-year supply for all these uses? Some
cities have historic development patterns that focus on one type of employment — a city's
cconomic base may be primarily industrial, service/retail, or tourism-related, for example.
Why make every city be a full-service land provider? :

This is a significant issue financially for cities. Cities are obligated to provide

infrastructure to the lands inside its UGB over time. Du-wmﬂwmmmy
it is-obli Mﬁgﬁiﬁ’é il] be unable to

provide a commitment to an urban level of infrastructure for a 20-year period. It seems
nmuctr more sensible to leave some flexibility at the local level, so each city can plan for,
and provide infrastructure to, those employment lands that they expect to need over a
period of time that makes sense at the local level.

ah Senate Bill 87 sayygnothing about providing land for the other uses that must .
accompany such growsH(if we are to )rrymn} any scmblani;?/h{glc co ifitics —

such as schools, pgrKs, open space, fipeand police stations, shich cities prdst also provide
for. - , '

The bill Allows cities to exppfid their UGBs bagéd on past, ineffigtent land uses
development patterns. Do we really want to expand dur UGBs on to pfime farmland
because of, fér example, the past parking needs of tail establishmeénts?

cholocrhcnn ~70n cccT/17/TN
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We have firsthand knowledge that the requirements of this proposed bill are
complex, expensive to carry out, and are called for at a break neck pace, because the
Metro area has been subject to them for the past several years, for residential land only.
We have been closely involved with Metro's implementation of these rcquirements. The
Metro area has many more staff and computer resources than any other area in the state,
and yet, the requirements of this bill have been proven to be not always well thought out,
complicated, and expensive. We believe that Metro has actually dcvelopcd some better
ways to ensure there is an adequate supply of gmployment land in the region, and we fear
thxs bill wxll remove that ablhty to personalize how to accommodate employment growth.

his mms—formaﬂef—jumdxcuom.
" We urge you to oppose Senate Bill 87. Thank you.

. Sincerely,

e Ma Kyl MeCutde
. Mary Kyle McCurdy

Staff Attomey

Urban Growth Management Program

—— e ~rLrV AFrCAr | 7 c0n cCCT/I7ITR



Associated General Contractors
Oregon-Columbia Chapter

Nutioaal AGC Award-Winning Chapter President’s “We Can — We Care™ Award Recipicns

CERS TESTIMONY ON SENATE BILL 87
my Sitz : Senate Water and Land-Use Committee

sidems

¢ Compion : January 26, 1999
wt Virg-Prosident

it Williams

wwd Vice=President

e Andersen .

e Mr. Chairman and members of the committes, | am Gary Conkling

b tHiams .

vl representing the Associated General Contractors in support of
Senate Bill 87. | '

11 Moe
tedlute Pasr President

ARD OF DIRECTORS

d Audland 4 ‘ o : ) N
e nder ' - One of the most significant growth challenges facing communities
,’,’,%‘;‘f.f,‘ﬁ“ - in‘Oregon is how to provide needed infrastructure. [t takes time
off Benge . P .
of Bug:c};d and money, as well as a local government willing to provide urban
ooy ng
tifm ol services.
sk Grigsby .
?qc:ﬁ':}:" : - Provisions in existing state law give local communities ample time
tess . .
s g "to plan and prepare for growth by requiring a 20-year supply of
8¢ &
o buildable land for housing. Decisions about whers growth will
e Kronsteiner . . S .
Tlage occur are to be made so there is time for followup actions to
I¢ Lininger . p _
. gl assure sewer, water and other essential services are available
Mi L L
ot gf;3§° when actual development takes place.
n nen
: O Brien
O.B i - 1 4 * -
b Relahard The same 20-year time horizon also should apply to planning for

pidpgi | office, industrial and retail uses, which are just as essential to
b Schommer . . . . . .
;':es! timan , quality communities as residential dwellings.
anon .

- b Stewart
h x N . . " .gege
,.53}:,:,““ As builders of commercial, industrial and retail facilities, AGC
ke Whitby . -
! w"“;h";'“ - members understand the challenges of development as we

(4] . .
hard Wright attemnpt to use our urban lands more efficiently and assurs the

IFFICIO MEMBER

IPricchett ' ~ continued livability of our cities." For that reason, we strongly
“\L COUNSEL TO ROARD : support Senate Bill 87 and urge its passagse.

%k Van Cleave .

WPTERSTAFF

1ig Honcyman,: Ecceutive Dirteror

/. Commerce circle
e ;00
wmville, Oregon 97070
1 682-3363
Free: 1-800-826-6610
1 1503) 682.1¢96

v-&gc-oregon.org The Competitive Advantage
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COMMERCIAL REAL ESTATE ECONOMIC COALITION (CREEC)

SUPPORT FOR SENATE BILL 87
20-YEAR SUPPLY OF BUILDABLE LAND FOR COMMERCIAL DEVELOPMENT

The Commercial Real Estate Economic Coalition (CREEC) represents a broad spectrum of
trade and business associations and companies with interests in the commercial real estate
industry, including the development, sales, leasing and management of multi-family, office,
commercial and industrial properties.

I, Background

In 1895, the Oregon State Home Builders Association was successful in gamering support at the
legislature for amendments to ORS 30.936, 197.285; and repealing ORS 185.035. Thess
initiatives, related to buildable land available within urban growth boundaries, effected changes in
state statute that requires jurisdictions with populations of 25,000 or more within urban growth
boundaries, at periodic review of the urban growth boundary to “provide sufficient buildable lands
within urban growth boundaries.... to accommodate estimated housing needs for 20 years.” The
changes were provided for in House Bill 2709.

A similar provision in state statute was not made for *non-residential lands," i.e., office, industrial
and retail. CREEC strongly believes that corollary language needs to be added to the ORS to (1)
ensure that a similar review is required for these categories of development which generally and
necessarily support housing development through the provision of jobs and services; and (2) helps
clarify both language and intent in jurisdictional plans regarding UGB amendments.

Il. Position

CREEC strongly supports the proposal outlined in SB 87 to include language in state statute which
speclfically addresses estimated office, industrial and retail needs to assure that comprehensive
plans or functional plans provide sufficient buildable lands within urban growth boundarnies for these
sectors.

The key points of CREEC's support for SB 87 are: g

¢ Current ORS is specific as to the need for local governments to demonstrate and provide
for a 20-year supply of buildable land for residential development within UGB’s. The ORS
Is silent as regards office, industrial and retail needs. This has led to a lack of detalled and
comprehensive analyses of office, retail and industrial land needs.

¢ The relationship of both housing and jobs must be provided for through a thorough and
objective review of the inventory of buildable land (both vacant and re-developable).
¢ There must be an analysis of needed office, industrial and retail development by type, and

a demonstration that the local government is in compliance with state laws and rules with
regard to economic development and jobs.

¢ The analysis of all buildable lands must be tied to cleary defined baseline standards and
performance criteria that allow jurisdictions to regularly measure and evaluate the supply
of bulldable lands for all commercial types. Such anslysis is already underway and in place
for residential lands. Unfortunately, no such analysis is in place for lands related to jobs.
SB 87 assures that there will be a clear understanding of the dynamics of Jands necessary
for jobs and establish a sound base of data upon which decision-making can be made.

Commercial Real Extate Economic Coalltion (CREEC) 1
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.  Summary -

- CREEC belleves that SB 87 Is a necessary housekeeping bill to complete what was initiated with

regard to residential development. That being, to assure that sound planning takes place for all’
land use types. Local jurisdictions need to regularly conduct thorough inventories of their buildable
lands, understand the changing dynamics of the residentlal and commercial industries, and
measure performance agalinst clearly established basslines and standards, : :

To achleve the land use pattems desired within urban growth b'OUndan'es, the nexus between
residentlal development, and the jobs that support and service them, must be established.
Decision-making requires good-information and data. SB 87 establishes the foundation for sound

- planning. .

IV.  CREEC MEMBERSHIP

Associated Builders and Contractors
Associated General Contractors :
Certified Commercial Investment Members of Commaercial Investment Real Estate Institute

. Columbia Corridor Association

Commercial Association of REALTORS

International Council of Shopping Centers

National Association of Industrial & Office Properties

Oregon Mortgage Bankers Association S
Portland Metropolitan Association of Building Owners and Managers
Retail Task Force ‘ '

Schnitzer Investment Corp. .

Society of Industrial and Office Realfors

West Side Economic Alliance

Commercial Real Estate Economic Coalition (CREEC) ' ]

chColOoCcrene ~7'on ccev/r7z/lTn
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3415 Commercial St. S,E. - Sulte G - Salem, OR 97302-51689 - (503) 389-1701 - FAX (503) 399-8082

January 26, 1999

Testimony Before the
Senate Water and Land Use Committee
Regarding SB 87

Mr. Chairman and members of the Committee, | am Don Schellenberg, Associate
Director of Governmental Affairs for the Oregon Farm Bureau. | am here today
to express Farm Bureau'’s opposition to Senate Bill 87.

Some parts of life are very difficult and complicated, should you invest money in
stocks or bonds? Some parts of life are very simple, should | get out of bed or
not? Land use planning is just like life. Some parts are difficult and complicated
such as remembering the difference between a legislative decislon and a quasi-
judicial decislon. Some parts are simple, land is either inside or outside of an
urban growth boundary.

Land use planning as it relates to agriculture falls into the ‘simple” category.
Either we are goling to look at the big picture and protect our productive farmland
from development, or we are not. Either we are going to quit pretending that we
can continually expand urban growth boundaries without hurting the
infrastructure that is so vital to farmers and ranchers, or we will continue to
require expansion of urban growth boundaries at the peril of losing our quality of
life and a significant portion of our states economy.

Senate Bill 87 also falls into the “simple” category. You can either increase the
pressure to expand urban growth boundaries by adopting SB 87 or you can at
least not increase the pressure by rejecting SB 87,

This bill increases the pressure to expand urban growth boundaries in two ways.
First, it adds three more uses to the definition of buildable lands for which certain
local governments are required to provide a 20 year supply of land on which such
uses can be established. Farm Bureau is quite aware that the addition of the
three uses to the definition do not immediately require the expansion of an urban
growth boundary. However, their addition to the list will in the end require an
expansion sooner than would have otherwise been needed. Second, SECTION
3 of the bill speeds up the time frame in which the affected cities have to meet
the required buildable land supply.

- 7 2
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As | testified before this Committee last week, Farm Bureau Is of the strong
persuaslon that the current law Is il advised and should be changed to remove
the absolute requirement of a twenty year buildable supply of land for.housing.
The current law is a promise to eventually pave over every acre of land In the

- state.

Let me make it clear, the members of Farm Bureau have not adopted a *no
growth” policy, yet. They believe that growth can occur, but that it certainly
should not occur on the high-value farmland soils that border portions of many of
the cities of our state. | would also suggest that there are cities that for a varlety
of reasons are.not interested in growth. You could give the citles the flexibility
they desire and go a long way toward protecting the future of agriculture in
Oregon by amending SECTION 2 of the bill to make the 20 year supply optional
and removing SECTIONS 3, 4 and 5 from the bill. o

Itis really quite simple, either you can accelerate the pressure to expand urban
growth boundaries and Increase the development pressure on farmland, or you
can adopt Farm Bureau’s recommended changes and decrease the pressure
being experienced by cities and the surrounding farmland. Farm Bureau
respectfully asks that you do the latter.

Thank you for allowing me to comment on Senate Bill 87.

P e ke latata) -~ -———— b PT~
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Dear Mr. Hattenhauer:

Thank ybu for your firm’s bid on RFB 98B-63-REM for the Provision of Diesel Fuel to Metro.

Unfortunately, the bid was judged to be nonresponsive to the requirements of the RFB and is being
rejected.

In paxﬁeular, Metro haé determined that a number of features of the site proposed, as well as variances
proposed, do not comply with the requirements of the Scope of Work.. A list is provided below:

1. Initem #1 of the letter accompanying the bid, exception is taken to the branded fuel requirement.
This is a material variance unacceptable to Metro.

2. In item #4 of the letter, it is proposed to supply replacement fuel through alternative sites rathér than
solely through a delivery truck. This is a material variance unacceptable to Metro.

3. Initem #6 of the letter (and accompanying diagrams), Hattenhauer Distributing submits a site plan
for meeting the requirements for simultaneous fueling of two trucks. The proposal labeled “Fueling
From North” for fueling vehicles is not acceptable because the “pump” shown is not high pressure,
there is a fence preventing access to the pump and the location of the gate prevents vehicles from
exiting the site. As stated in the Bid Documents under “Delivery”, comphance with the tequlrements
of the Scope of Work must be demonstrated at the time of bid opening .

The proposed scheme labeled “Fueling From South” does not comply with the requirements of the
- Scope of Work as demonstrated in a previous test of the site. The results of the test (which were

given to your firm) showed that a STS tractor-trailer combination traveling South cannot

satisfactorily navigate between the pump and pump island given the close proximity of a third

obstacle the “OFFICE/WAREHOUSE BUILDING” after fueling. These are material variances
unacceptable to Metro.

4. Initem #7 of the letter, it is proposed to queue two trucks behind the “OFFICE/WAREHOUSE
BUILDING” when trucks are accessing the site from the north. Since there is only one pump
available to these queued vehicles, they could not simultaneously fuel once the trucks using the
island and remote pump are fueled. This is a material variance unacceptable to Metro. It is also

proposed to queue on other properties or alternative sites. These likewise do not comply with the
Scope of Work and are unacceptable.

www.metro-region.org
Recycled paper
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5. Item #8 of the letter states that the firm would protest compliance with the separation of commercial
and noncommercial traffic requirements of the Scope of Work, and that alternative sites could be
used in conjunction with the HWY 19 site in order to satisfy certain requirements. These conditions
are unacceptable to Metro.

This process was carefully pérformcd If you desire to appeal, a letter must be received by Metro’s
Procurement Officer within five working days of the postmarked date on this notice. Please statc the rule
upon which the appeal is being made.

This letter shall also serve as notice of Metro’s intent to award a contract to the Devin Oil Co. for this
project.

Respectfully,

«Chuck Geyer -
Project Manager

CG:gbc
cc: Jim Watkins, Engineering & Analysis Manager
Scott Moss, Metro Procurement Officer

Marv Fjordbeck, Senior Assistant Legal Counsel
s:\share\geye\misc\diesel\vfb98\hatt120198.doc
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1) Hattenhauer site with car 2) Hattenhauer site looking at
entering from north entrance island and north entrance

3) STS truck entering at north . 4) STS truck approaching remote
entrance from Hwy 19 pump
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FOSTER, PEACHEY & YOUNG
ATTORNEYS AT LAW
420 EAST THIRD STREET
THE DALLES, OREGON 97058
TELEPHONE (541) 296-547¢
FAX NO, (541) 296.55790 )

JAMES R. FOSTER THOMAS C. PEACHEY
KATHERINE YOUNG JOHN T. LEWIS (1925-1993)
FACSIM WVER SHEET

Date: February 2, 1999
- Time: J:SL(OW\ .
FAX NUMBER: 503-797-1797
To: Mr. Jeff Stone, Metro, The Presiding Officer's Office

From: Thomas C. Peachey
Poster, Peachey & Young -

Re: RFB 98B-63-REM
OUR FILE #98-0504

If you do not receive 4 _ pages, ' (including cover page), please
contact cChristine at (541) 296-5474.

The original of this document will X will not
follow in the U. S. Mail.

MESSAGE:

ENCLOSURES :

CONFIDENTIALITY NOTICE

THE INFORMATION CONTAINED IN THIS TRANSMISSION IS PRIVILEGED AND
CONFIDENTIAL. IT IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL
OR ENTITY NAMED ABOVE. IF THE READER OF THIS MESSAGE IS NOT THE
INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY
DISSEMINATION, DISTRIBUTION OR COFYING OF THIS COMMUNICATION IS
PROHIBITED. - IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, -
PLEASE NOTIFY US IMMEDIATELY BY COLLECT TELEPHONE CALL AND
RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA THE
U.S. POSTAL SERVICE. WE WILL REIMBURSE YOU FOR POSTAGE. THANK
You.
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FOSTER, PEACHEY & YOUNG

ATTORNEYS AT LAW
420 EAST THIRD STREET
THE DALLES, OREGON 97058
TELEPHONE (541) 296-5474
FAX NO. (541) 296-5570

JAMES R, FOSTER THOMAS C. PEACHEY
KATHERINE YOUNG JOHN T, LEWIS (1925-1993)

February 2, 1999

VIA FACSTMILE & REGULAR MAIL

The Presiding Officer's Office
METRO Regiocnal Services

600 N.E. Grand Avenue
Portland, OR 87232-2736

Attention: Mr. Jeff Stone

RE: oOur Client: Hattenhauer Distributing Company
RFB 98B-63—-REM - Appeal
Our File: 98-0504

Dear Mr. Stone:

Hattenhauer Distributing Company (Hattenhauer) has appealed to
the Metro Board a contract to be awarded to Devin Oil to provide
fuel for STS trucks transporting Metro waste from the Metro area
to the Arlington landfill, RFB 98B-63~REM. Hattenhauer also
appeals the executive officer's December 18, 1998 rejection of
Hattenhauer's initial appeal.

The grounds for Hattenhauer's appeal were set forth in a letter
dated December 4, 1998 directed to Scott Moss, Metro Procurement
Officer. Those grounds are as follows:

1. Hattenhauer Distributing Company's bid was unfairly
evaluated and would have, but for such material violation,
been the lowest bidder on the project. (OAR 137-30-104)

2. The rejection of the bid by Hattenhauer Distributing
Company and the award of the bid to Devin 0il Co. was not
impartial contrary to the provisions of ORS 279.005.

3. Metro's bid request stifled competition by limiting
competition by one potential supplier in violation of ORS
279.007.

4. Metro's bid expressly required a brand name product in

violation of ORS 279.017 and OAR 137-30-011 without the
findings required by law.

5. Metro failed to award the bid to the lowest responsible
bidder pursuant to the provisions of ORS 279.023.
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Mr. Jeff Stone, Metro
February 2, 19989
.Page 2 of 3

6. Good cause did not exist to reject Hattenhauer Distributing
Company's bid in violation of provisions of ORS 279.035.

7. Metro improperly rejected Hattenhauer Distributing
Company's request for change of solicitation specifications
pursuant to the provisions of OAR 137-30-050.

8. Metro failed to award the contract to the lowest
responsible bidder in violation of OAR 137-30-090.

Hattenhauer's claim of impartiality, in violation of ORS
279.005, is based upon the personal relationship between certain
Devin 0il employees, STS employees and their relationship to
Metro. Aadditionally,. it is clear from the facts of this case
that Metro designed bid specifications not reasonably related to
their requirements and specifically designed to exclude
Hattenhauer's ability to meet those in its bid.

The executive officer, in response to Hattenhauer's appeal, has
alleged that Metro's contract with its transportation contractor
required the bid specifications set forth herein. That does not
appear to be true. Contract documents forwarded to this office
do not appear to require any of the following requirements set
forth in your bid:

1. That fuel be supplied in eastern Oregon on Highway 19
between the City of Arlington and Cedar Springs Road.

2. That branded diesel fuel be required.
3. Queuing requirements.
4. The elimination of noncommercial customers.

The inclusion of these requirements deterred competition in
violation of ORS 279.007.

Hattenhauer has appealed the inclusion of branded fuel.
Hattenhauer has requested the inclusion of branded or unbranded
purchases, has included the ability to provide branded or
unbranded fuel. Hattenhauer has represented that there is no
difference in those fuels and that Metro would benefit from the
lowest price by permitting unbranded fuels. Metro has, without
any factual basis, alleged that branded diesel fuel would be of
a higher quality with greater product warranties.

ORS 279.035 requires that your agency use good cause the
rejection of a bid and conversely requires good cause to
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therefore be used in setting forth bid requirements. Because
the bid requirements set forth by Metro are not required in
their contract with STS, nor is there a factual basis to
substantiate their reasonableness, Hattenhauer's request to
alter those bid requirements should have bene accepted by Metro
which would have led to Hattenhauer's bid being responsive and
the lowest responsible bidder under the statute.

The award of bid to Devin 0il must be set aside and the fuel
contract awarded to the lowest responsible bidder, Hattenhauer,
or Metro should start the process over. Hattenhauer is the
lowest responsible bidder, with a proven track record in
supplying fuel. '

The Board's consideration of this matter will be sincerely
appreciated.

cc: Mr. Doug Hittenhauer
Mr. Marvin \D. Fjordbeck
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