
N

600 NORTHEAST GRAND AVENUE 
TEL 503 797 1 542

PORTLAND, OREGON 97232 2736 
FAX 503 797 1793

M ETRO

Agenda

MEETING:
DATE:
DAY:
TIME:
PLACE:

METRO COUNCIL REGULAR MEETING - REVISED 10/25/99 
October 28, 1999 
Thursday 
2:00 PM
Council Chamber

CALL TO ORDER AND ROLL CALL

1. INTRODUCTIONS

2. CITIZEN COMMUNICATIONS

A. OPEN SPACES ACQUISITION ACKNOWLEDGEMENT 

EXECUTIVE OFFICER COMMUNICATIONS 

AUDITOR COMMUNICATIONS 

MPAC COMMUNICATIONS 

CONSENT AGENDA

3.

4.

5.

6. 

6.1 Consideration of Minutes for the October 14, 1999 and the October 21, 1999 
Metro Council Regular Meetings.

7. PUBLIC HEARING ON I-MAX LAND USE FINAL ORDER (2:30 P.M.)

7.1 Resolution No. 99-2853A, For the purpose of Adopting a Land Use Final Order Kvistad
Amending the Light Rail Route, Light Rail Stations and Park-and-Ride Lots,
Including Their Locations, for the Portion of the South/North Light Rail Project 
Extending from the Steel Bridge to the Exposition Center.

8. ORDINANCES - SECOND READING - QUASI-JUDICIAL PROCEEDINGS

8.1 Ordinance No. 99-816, Denying Urban Growth Boundary Locational Adjustment Epstein/
Case 98-7: Jenkins/Kim, and Adopting the Hearing’s Officer’s Report Including Valone
Findings and Conclusions.



9.

9.1

ORDINANCES - SECOND READING

Ordinance No. 99-825A, For the Purpose of Amending Metro Code Section 5.02.025 
to Modify the Disposal Charge at the Metro South and Metro Central Transfer Stations.

Bragdon

9.2 Ordinance No. 99-824A, For the Purpose of Amending Metro Code Chapter 7.01 
to Modify and Adjust Excise Taxes and making other Related Amendments.

Washington

9.3 Ordinance No. 99-823A, For the Purpose of Amending Metro Code Chapter 5.02 
to Modify Charges for Direct Haul Disposal, to Modify Metro System Fees, to Create 
Additional Regional System Fee Credits, and Making Other Related Amendments.

Washington

10. RESOLUTIONS

10.1 Resolution No. 99-2843, For the Purpose of Adopting the Portland Area 
Air Quality Conformity Determination for the FY 2000 Metropolitan 
Transportation Improvement Program.

Bragdon

10.2 Resolution No. 99-2857, For the Purpose of Granting a Time Extension for 
Compliance with Titles 1, 2, 4, and 6 of the Urban Growth Management 
Functional Plan for the City of Sherwood and Requiring Actions to Assure 
Coordination among the Comprehensive Plans of the Cities of Sherwood, 
Tualatin, Tigard, Beaverton and Washington County Concerning Title 4 of 
The Functional Plan.

McLain

11. COUNCILOR COMMUNICATION 

ADJOURN

Cable Schedule for October 28,1999 Metro Council Meeting

Sunday
(10/31)

Monday
(11/1)

Tuesday
(11/2)

Wednesday
(11/3)

Thursday
(10/28)

Friday
(10/29)

Saturday
(10/30)

CHANNEL 11 
(Community .Access 
Network)
(most of Portland area)

4:00 P.M.

CH ANNEL 21 
(TVCA)
(Washington Co.. Lake 
Oswego. Wilsonville)
CHANNEL 30 
(TVCA)
(NE Washington Co. - 
people in Wash. Co. who 
get Portland TCI)
CHANNEL 30 
(CityN'et 30)
(most of City of Portland)

8:30 P.M.

CHANNEL 30
(W'est Linn Cable Access)
(West Linn, Rivergrove,
Lake Oswego)

12:00 P.M.
(previous
meeting)

7:00 P.M. 
(previous 
meeting)

12:00 P.M. 
(current or 
previous 
meeting)

6:00 P.M. 
(previous 
meeting)

7:00 P.M. 
(previous 
meeting)

7:00 A.M. 
(previous 
meeting)

CHANNEL 19 
or CHANNEL 33 
(ATT Consumer Svcs.)
(Milwaukie)

4:00 P.M. 
(previous 
meeting)

10:00 P.M. 
(previous 
meeting)

9:00 A M. 
(previous 
meeting)

PLEASE NOTE THAT ALL SHOWING TIMES ARE TENTA TIVE BASED ON THE INDIVIDUAL CABLE COMPANIES’ 
SCHEDULES.
PUBLIC HEARINGS: Public Hearings are held on all Ordinances second read and on Resolutions upon request of the public.
Agenda items may not be considered in the exact order. For questions about the agenda, call Clerk of the Council, Chris Billington, 797-1542. 
For assistance per the American Disabilities Act (ADA), dial TDD 797-1804 or 797-1540 (Council Office).
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Agenda Item Number 6.1

Consideration of the October 14, 1999 and the October 21, 1999 Regular Metro Council Meeting
minutes.

Metro Council Meeting 
Thursday, October 28, 1999 

Council Chamber



Agenda Item Number 7.1

Resolution No. 99-2953A, For the Purpose of Adopting a Land Use Final Order Amending the Light Rail 
Route, Light Rail Stations and Park-and-Ride Lots, Including Their Locations, for.the Portion of the 

South/North Light Rail Project Extending from the Steel Bridge "to the Exposition Center.

Public Hearing

Metro Council Meeting 
Thursday, October 28, 1999 

Council Chamber



BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF ADOPTING A LAND ) 
USE FINAL ORDER AMENDING THE LIGHT ) 
RAIL ROUTE, LIGHT RAIL STATIONS AND ) 
PARK-AND-RIDE LOTS, INCLUDING THEIR ) 
LOCATIONS, FOR THAT PORTION OF THE ) 
SOUTH/NORTH LIGHT RAIL PROJECT ) ^
EXTENDING FROM THE STEEL BRIDGE TO ) 
THE EXPOSITION CENTER

RESOLUTION.no. 99-2853a 

Introduced by:

Ed Washington, LUFO Steering 
Committee Chair

WHEREAS, The Oregon Legislature enacted Oregon Laws 1996, Chapter 12 (the Act) 

establishing procedures for siting the South/North Light Rail Project through adoption by the 

Metro Council of a Land Use Final Order (LUFO) following application by Tri-Met; and

WHEREAS, In accordance with Section 4 of the Act, the Oregon Land Conservation and. 

Development Commission adopted the South/North Light Rail Project land use final order 

criteria on May 30,1996 following a public hearing; and

WHEREAS, The Act requires that Tri-Met apply to the Metro Council for a LUFO or a 

LUFO amendment for the South/North Light Rail Project following its receipt of 

recommendations from the LUFO Steering Committee and the Oregon Department of 

Transportation (ODOT); and

WHEREAS, On July 23,1998, following public notice and hearing and in accordance 

with all applicable procedures set out in the Act, the Metro Council adopted Resolution No. 98- 

2673 adopting a Land Use Final Order establishing the light rail route, stations, lots and

maintenance facilities and the highway improvements for the South/North Light Rail Project,...

including their locations (the original LUFO); and

WHEREAS, On July 23, 1998, the Metro Coimcil adopted Resolution No. 98-2674 that 

approved the South/North Locally Preferred Strategy (LPS) which is consistent with the original 

LUFO; and



WHEREAS, As of April, 1999, Metro staff had completed a. Supplemental Draft 

Environmental Impact Statement identifying a new alternative for the South/North Light Rail 

Project for that portion of the Project located between approximately the Steel Bridge and the i 

Exposition Center, including an Interstate Avenue alternative; and

WHEREAS, The Metro Council adopted Resolution-No. 99-2806A that modified the9!” •i, 

Locally Preferred Strategy in June of 1999 to include the Full-Interstate Alignment Alternatively, 

following submittal of recommendations by Tri-Met staff and the City of Portland that the region 

select the Full-Interstate Alignment Alternative as the amended LPS, and defining the North 

Corridor as the first construction segment; and

WHEREAS, On September 13, 1999, the LUFO Steering Committee recommended to 

Tri-Met a LUFO amendrrient, amending the original LUFO, that establishes a light rail route, 

stations and park-and-ride lots along the Full-Interstate Alignment Alternative for that portion of 

the Project located between the Steel Bridge and the Exposition Center; and

WHEREAS, On September 13,1999, in a letter to the Tri-Met Board from Kay Van 

Sickel, Oregon Department of Transportation (ODOT) Region 1 Manager, ODOT recommended 

to Tri-Met the same LUFO amendment as was recommended by the LUFO Steering Committee; 

and

WHEREAS, On September 24, 1999, following consideration of the recommendations 

from the LUFO Steering Committee and ODOT, and authorization by the Tri-Met Board, Tri- 

Met submitted to Metro its application for a LUFO amendment, amending the light rail route, 

stations and lots maintenance facility, including their locations, for that portion of the ■

South/North Light Rail Project extending from the Steel Bridge to the Exposition Center; and



WHEREAS, The light rail route, stations and lots locations in Tri-Met’s application are 

«- »- : * in the-form of boundaries within which the light rail route, stations and lots shall be located, as 

provided for in Section 6(l)(a) of the Act; and

WHEREAS, Following receipt of Tri-Met's application, public notice of an October 28, 

- 1999 public hearing to consider.Tri-Met's application was published on October 8, 1999, in.The 

Oregonian, which -the Council finds to be a newspaper of general circulation within Metro's 

jurisdictional area, with the notice being published more than 14 days prior to the October 28, 

1999 public hearing; and

WHEREAS, The above-identified notice contains all of the information required by 

Section 7(l)(b)ofthe Act to be included in the Council's published notice of this LUFO . . 

amendment proceeding; and

WHEREAS, The Council provided additional public notice of the October 28, 1999, 

public hearing by mailing a flyer to all properties within 100 feet of the proposed light rail 

alignment, providing notice on the project telephone “hot line”, and provided notice and 

information on both Tri-Met and Metro’s Web Sites; and

WHEREAS, Additional public notice of the October 28,1999 hearing was mailed to 

Clackamas and Multnomah Counties; the Cities of Portland, Milwaukie, Gladstone and Oregon 

City; and the Oregon Department of Transportation; and

WHEREAS, The Metro Council finds and determines that the above-described published 

notice required by the Act, together with the mailed notice to persons who own property in close 

proximity to the proposed project improvements are, in its judgment, reasonably calculated to 

give notice to persons who may be substantially affected by its decision on Tri-Met's application; 

and



WHEREAS, On October 21,1999, a copy of the staff report, identifying and addressing 

... r 4. .-..compliance with the applicable South/North land use criteria and also including a description of... 

the proposed boundaries within which the light rail route, stations and lots are.proposed to.be 

located, was made available for public inspection; and

WHEREAS, On October 28, -1999, the Metro Coimcil held a public hearing at which it......

accepted oral and written public testimony on Tri-Met's application for a LUFO amendment as.^* 

described in these recitals; and

■ WHEREAS, At the October 28,1999 hearing, the Council commenced the hearing by 

making a statement containing the information identified in Section 7(3) of the Act; and

: WHEREAS, The Council has considered Tri-Met's application, the recommendations of... 

the LUFO Steering Committee and ODOT, the staff report, and the testimony provided in -

support or in opposition to Tri-Met's application; and

WHEREAS, A variety of Metro policy documents include reference to the South/North 

Project such as the Regional Transportation Plan (RTP) and the Regional Urban Growth Goals 

and Objectives (RUGGOs), that will need to be amended to be consistent with the Land Use 

Final Order amendment;

_____ WHEREAS, the Metro Council has an interest in improving the linkage between the

Expo Center and the regional light rail system, now, therefore,

BE IT RESOLVED:

1. That the Metro Council hereby adopts the Land Use Final Order amendment for- 

the South/North Light Rail Project, attached hereto as Exhibit A and incorporated herein by this 

reference, amending the light rail route, stations and lots, including their locations, for that 

portion of the South/North Light Rail Project extending from the east end of the Steel Bridge 

northward to the Exposition Center, As indicated in Exhibit B, attached hereto and incorporated



herein by this reference, the South/North LUFO amendment hereby adopted by the Metro 

Council is identical to the LUFO amendment.application submitted by Tri-Met.

2. That the Metro Council hereby adopts the Findings of Fact and Conclusions of .. i 

Law in Support of the Land Use Final Order Amendment, attached hereto as Exhibit C and 

incorporated herein by this reference, as its written findings ofiact demonstrating.how;theJMetip: 

Council's decisions in.its:adopted Land Use Final Order amendment comply witL the applicable 

review criteria.

3. That the Metro Council hereby states its intent to prepare amendments to Metro's 

Regional Transportation Plan and the Regional Urban Growth Goals and Objectives and related 

documents to make such plans consistent with the LUFO amendment adopted by this Resolution.

4. That the Metro Council acknowledges Tri-Met has agreed to complete final

design for an alternate station location at the Expo Center north entrance near Marine Drive.

ADOPTED by the Metro Council this___ day of _, 1999.

Approved as to Form:

Rod Monroe, Presiding Officer

Daniel B. Cooper, General Counsel

Attachments: Exhibit A - South/North Land Use Final Order Amendment 
Exhibit B - Tri-Met Application for South/North Land Use 

Final Order Amendment
Exhibit C - Findings of Fact and Conclusions of Law in 

Support of the South/North Land Use Final Order 
Amendment



Exhibit A to Resolution No. 99-2853 
South/North Land Use Final Order Amendment

South/North
Land Use Final Order Amendment

October 21,1999



EXHIBIT A

Land Use Final Order Amendment 

for the South/North Light Rail Project

1. Introduction

This document constitutes a Land Use Final Order (LUFO) for the South/North Light Rail 
Project (the Project) in accordance with Oregon Laws 1996, Chapter 12 (House Bill 3478). This 
LUFO amends the original LUFO for the Project adopted by the Metro Council on July 23, 1998 
through the Council's adoption of Resolution No. 98-2673.

2. Requirements of House Bill 3478

Pursuant to House Bill 3478, upon application by Tri-Met and following a public hearing held on 
October 28, 1999, the Metro Council hereby adopts this LUFO amendment for the Project. This 
LUFO amendment amends the light rail route and the light rail stations and park-and-ride lots, 
including their locations, for that portion of the Project extending from the Steel Bridge to the 
Exposition Center (Expo Center).

3. Establishment of Light Rail Route, Stations and Park-and-Ride Lots, Including 
their Locations.

The Council adopts the light rail route, station and lot amendments identified below. These light 
rail facilities and improvements are identical to those for which Tri-Met requested Council 
approval. Additionally, the Council adopts the location boundaries for these light rail facilities 
and improvements as illustrated in the attached maps, which are the same as the boundary maps 
attached to Tri-Met's application.

The attached maps are printed from a common Geographic Information System data base. The 
maps illustrate the adopted boundaries at the one inch equals 400 foot scale continuously along the 
light rail alignment from south to north within the affected area. The boundaries shown on these 
maps represent the areas within which the light rail facilities may be located. The maps generally 
show the existing property lines and major buildings to provide orientation and clarity with respect 
to the project facility locations. The FEIS light rail route and station platform locations depicted on 
those maps are provided solely for visual reference purposes. The exact location of the light rail 
tracks and station platforms may fall anywhere within the light rail route and light rail station 
boundaries shown on the maps.

The approved amendments occur entirely within that portion of the Project between the Steel Bridge 
and the Expo Center in the City of Portland. In the original LUFO adopted for the Project, that 
portion of the Project was included within an area identified as the Eliot and North Portland 
segments of the Project. With the changes approved in this LUFO, the Council now deems it more 
appropriate to divide the affected area into three segments, identified as the Albina, Upper Interstate, 
and Expo Center segments.

Page 1 - South/North Land Use Final Order Amendment (October 28, 1999)



3.1 Albina Segment

The Albina Segment extends along N Interstate Avenue from the east end of the Steel Bridge to the 
Kaiser Interstate Medical Office Center north of N Fremont Street.

The light rail alignment splits from the existing east-west alignment on the east side of the Steel 
Bridge in the vicinity of the Rose Quarter, where the alignment turns north into the center of N 
Interstate Avenue. A station is located in the median of N Interstate Avenue in the vicinity of the 
intersection of N Multnomah Street and N Interstate Avenue adjacent to the Rose Garden, 
approximately 200 yards west of the existing Rose Quarter Transit Center. North from the Rose 
Quarter, the tracks are aligned in the middle of N Interstate Avenue and , pass underneath the 
Broadway Bridge. A center platform station is located in the vicinity of N Russell and N Knott 
Streets on N Interstate Avenue. From the intersection of N Greeley Avenue, the alignment 
proceeds north within the N Interstate Avenue right-of-way up to Overlook Park and the Edgar 
Kaiser Medical Center.

There are no maintenance facilities or highway improvements in this segment.

The boundaries within which the above-described light rail improvements may be located are as 
illustrated in Figures 1.1,1.2 and 1.3 attached hereto.

3.2 Upper Interstate Segment

The Upper Interstate Segment extends from the Kaiser Interstate Medical Office Center north of N 
Fremont Street to N Denver Avenue in the vicinity of N Columbia Boulevard.

From the Overlook Station located in the vicinity of N Overlook Boulevard at the Edgar Kaiser 
Medical Facility, the light rail alignment extends northward to Kenton within the center of the 
existing 100-foot N Interstate Avenue right-of-way. Split-platform stations are located in the 
vicinity of the following major east/west streets: N Overlook Boulevard, N Going Street, N 
Killingsworth Street, N Portland Boulevard and N Lombard Street. The alignment continues 
towards Kenton Station in the vicinity of N Fenwick Avenue, N Denver Avenue, N McClellan 
Street and N Argyle Street. From Kenton Station, the light rail alignment continues northward 
on a reconstructed Denver Avenue viaduct over N Columbia Boulevard to the start of the Expo 
Center Segment.

There are no maintenance facilities or highway improvements in this segment.

The boundaries within which the above-described light rail improvements may be located are as 
illustrated in Figures 1.3, 1.4, 1.5 and 1.6 attached hereto.

3.3 Expo Center Segment

The Expo Center Segment extends from N Denver Avenue a short distance north of N Columbia 
Boulevard to the Expo Center.

Page 2 - South/North Land Use Final Order Amendment (October 28, 1999)



From N Denver Avenue north of N Columbia Boulevard, the alignment continues northward, 
east of N Denver Avenue (Highway 99W), crossing over the Columbia Slough on a new bridge. 
The alignment crosses under Highway 99W through a tunnel to a station and park-and-ride lot in 
the vicinity of Portland International Raceway near N Victory Boulevard. From here the track 
continues near N Expo Road to a terminus station and park-and-ride lot at the Expo Center.

There are no maintenance facilities or highway improvements in this segment.

The boundaries within which the above-described light rail improvements may be located are as 
illustrated in Figures 1.7 and 1.8 attached hereto.

Page 3 - South/North Land Use Final Order Amendment (October 28, 1999)



NEBroadway

NEWeidlerSt

Rose
Garden
Arena

FEET

METRO

Rgurel.1
Land Use 

Final Order 

Amendment 

Boundary Maps

i

UgMRai
Route

lUghtRaa
Station

IFEIS
Station
Platform

:FEISlJgtitRal
RoutaOptois

■ Segment 
Break



w', \-

11nch to 400 Feet

FEET



HmfiIriu /

kJIjifjL

NMasonSt

: 1 •NShaverSt

NfaihngSt

Edgar i,

edical ■■ 
I Facility , j

Overlook
Park

t|PPER INTERSTATE^siGHlEWTr-n —

O
1 " ■■ ALBINASEGMEHTG^F^rtst _T

Metro

Figure 1.3
Land Use Final Order 

Amendment 

Boundary Maps

August 1999

Light Raul 
Route

I Light Rail 
Stifion

FEIS
Station
Platform

; FEIS Light Rd 
Route/Options

•Segment
Break

1 lnchto400Fwt



^iPft^|bpn-[Cpib
Ui^jj:U:-J|{:U; D iiii:

jDDbCbTO_ b CO -,1

5 i

J Mb
IINMingsworth.StXf^fi H’' ibc! 

dJ LW i. “

i Emerson St

,..N Alberta St

Ubs^ll-

NGoingSt

I-
mofeat

Metro

Rgure1.4
Land Use Final Order 

Amendment 

Boundary Maps

Light Rail 
Route

I Light Rail 
Station

FEIS
Station
Platform

; FEIS Light Rail 
RouteA5ptk)ns

■Segment
Break

0 400
1 lnchto400FM

FEET



N Portland Blvd

Metro

Rgure1.5
Land Use Final Order 

Amendment 

Boundary Maps

Light Raa 
Route

ILight Rd 
Station

FEIS
Station
Platform

: FEIS Light Rail 
Route/Oplions

■Segment
Br^

1 rait)400Feat



ni
I ^

\ ^ EXPO CENTEB S|GMENT tl r
” u UPPEffTNTERSTATfe SEGMENT I! (

r

-JC! • 1 i:

fUZiijim li rTIPW
ift]1 1; n ii li fC l1-^'

-1- ■ i 11
.hUfKi—-. —!

■: i— - ■'

-■■I

Kenton
School

■.: .rr

rr~-'- r--_-

^Lombard St_

metro

Figure1.6
Land Use Final Order 

Amendment 

Boundary Maps

August 1999

Light Rail 
Route

I Light Rail 
Stkion

IFEIS
Station
Ratform

;FEIS Light Rail 
Route/Options

■Segment
Break

11nch to 400 Feet



EXPOCENTER SEGMENT
UPPER INTERSTATE SEGMENT

METRO

RgureU
Land Use Final Order 

Amendment 

Boundary Maps;
steering Committee 
Recommendation

Light Rail 
Route

lUghtRai
Station

I Partc-and-Ride 
Lot

I FEIS 
Station 
Platfonn

; FEIS Light Ran 
Route/Options

.Segment
Break

11nch to 400 Feat



: ■ , R I R-')i::^y

/ imm

Metro

Figure 1.8
Land Use Final Order 

Amendment 

Boundary Maps

Light Rail 
Route

I light Rail 
Station

I Park-and-RkJe 
Lot

[ FEIS 
Station 
Platfonn

.FEIS Light Rail 
■ RouteiOptions

.Segment
Break

1 hch to 400 Feet

FEET



Exhibit B to Resolution No. 99-2853 
South/North Land Use Final Order Amendment

Tri-Met Application for South/North 

Land Use Final Order Amendment
September 24,1999

Piease note that copies of this document are available from the 
Metro Transportation Department To obtain a copy contact:

Jan Faraca
Metro Transportation Department 
600 NE Grand Avenue 
Portland, Oregon 97232

Telephone (503) 797-1756 
Fax (503) 797-1929



TRI-COUNTY METROPOLITAN 
TRANSPORTATION DISTRICT OF OREGON

CAPITAL PROJECTS & FACILITIES DIVISION 
•roi KJICT 710 N.E.HOLLADAY STREET 
I Kl IVICI PORTLAND, OREGON 97232

RECEIVED EXHIBIT B

SEP 24 1999
TIME; kkl^ol olpjt 'x/eycA

LS0552

0MF|[cRE0GSEENREV;&lS|g.

VIA PERSONAL DELIVERY

September 23, 1999

Mr. Rod Monroe 
Presiding Officer 
Metro Regional Center 
600 NE Grand Avenue 
Portland, OR 97232-2736

RE: LUFO South/North Application and Amendment 

Dear Mr. Monroe:

Please find enclosed, Tri-Met’s Application for an Amendment to the Land Use Final Order (LUFO) 
relating to the South/North Light Rail Project adopted by Metro in June of 1998.

This LUFO application is being submitted to Metro pursuant to the provisions of 1996 Oregon Laws, 
Chapter 12 (House Bill 3478), which directs Tri-Met to submit such an application to the Metro Council 
after Tri-Met has received recommendations from the LUFO Steering Committee and the Oregon 
Department of Transportation. I am pleased to report that Tri-Met has now received and considered both 
of those recommendations as is noted in the Application and its attachments.

It should be noted that this LUFO Application is consistent with the reconunendations firom the Steering 
Committee and ODOT, in both the facilities and improvements it proposes.

The enclosed LUFO Application will provide the basis for the findings to be made as part of Metro’s ....

(503) 238-RIDE • TTY 238-5811
\\HOLLADAYl\Common\LEGAL\legal\IMAX\LUFO\inonroeltr.doc 

' http://www.tfi-met.org

http://www.tfi-met.org


Mr. Rod Monroe 
Metro Regional Center 
September 23,1999 
Page 2

adoption of the subject Amendment to the Land Use Final Order, lam requesting that Metro schedule a 
public hearing and Council action on this application by the end of October, 1999.

Thank you for your cooperation and assistance on this very important component of our planned regional 
transportation system.

Sincerely,

Neil McFarlane
Executive Director, Capital Projects and Facilities

/11c
enclosure

cc: Fred Hansen, Bob Stacey, Ron Higbee, Brian Playfair, Dean Phillips, Larry Shaw



Application for South/North Land Use Final Order Amendment
South/North Light Rail Project 

September 23, 1999

A. Introduction.

This document constitutes Tri-Met's "application to the Metro Council for approval of a Land Use 
Final Order (LUFO) amending the original .South/North Light'Rail Project LUFO. that thejdetro 
Council adopted on July 23, 1998. A LUFO is a written order or-orders of the Metro Council 
deciding the light rail-route, the’light-rail stations, park-and-ride lots and maintenance facilities, and 
the highway improvements for the South/North Project, including their locations.

On July 23, 1998, the Metro Council adopted Resolution No. 98-2673, adopting the original 
LUFO for the South/North Project. The original LUFO established the light rail route, stations, 
lots and maintenance facilities and the highway improvements, including their locations, for that 
portion of the South/North Project extending from Clackamas Town Center to the Columbia 
River.

This application seeks to amend the originahLUFO with respect to that portion <of.the .Project 
extending from the east end of the Steel Bridge northward to the Exposition Center ("Expo 
Center"), all within the jurisdictional boundaries of the City of Portland. This application, would 
modify the light rail alignment; establish, relocate or expand light rail station boundaries along 
that alignment; and authorize park-and-ride lots near Portland International Raceway and the 
Expo Center along the light rail route.

B. Requirements of House Bill 3478.

Section 6(1) of House Bill 3478 authorizes the Metro Council, upon application by Tri-Met, to 
adopt land use final orders for the South North Project. The LUFO identifies the light rail route, 
stations, lots and maintenance facilities, and the highway improvements that comprise the 
South/Nonh Project, and it further specifies the locations within which these facilities and 
improvements may be located. As explained in Section 6(1 )(a) of the Act;

"The applied-for locations shall be in the form of boundaries within which the 
light rail route, stations, lots and maintenance facilities, and the highway 
improvements shall be located. These boundaries . shall be sufficient to 
accommodate adjustments to the specific placements of - the light rail route, • • 
stations, lots and maintenance facilities, and the highway improvements for which 
need commonly arises upon the development of more detailed environmental or 
engineering data following approval of a Full Funding Grant ji^greement."

Section 6(2) of the Act addresses amendments to the original LUFO. As relevant to this 
proceeding, it provides that any siting of the light rail route or a station, lot or maintenance 
facility outside the boundaries previously established in a LUFO. or any new station, lot or 
maintenance facility, "shall require a land use final order amendment or a new land use final

Page 1—Tri-Met Application for Land Use Final Order Amendment (South/North Project)



order which shall be adopted in accordance with the process provided for in subsection (1) of this 
section."

Section 6(1) of House Bill 3478 directs Tri-Met to file its application with the Council following its 
receipt of recommendations from the Department of Transportation and the South/North LUFO 
Steering Committee established pursuant to Section 1(21) of the Act. On September 13, 1999, the 
South/North LUFO Steering Committee adopted its recommendations to Tri-Met on the light rail 
route, stations and park-and-ride lots for that portion of the South/North Project subject to this 
LUFO. amendment .application. Also, on September 13, f999, -the Oregon .-Departmentof 
Transportation provided recommendations in-the form of a letter to the Tri-MetrBoard lofd^ycctQrs 
from Kay Van Sickel, Region 1 .Manager, endorsing the LUFO. amendments recommended by .the 
LUFO Steering Committee. Tri-Met has received and considered these recommendations from the 
South/North LUFO Steering Committee and ODOT, copies of which are attached to this 
application. Tri-Met's application is consistent with those recommendations.

House Bill 3478 further requires the Metro Council to demonstrate that its decisions comply with 
approval criteria "establish^ by the Land Conservation and Development Commission under 
Section 4 of the Act. These criteria are identified later in this application.

C. - Requested Light Rail Improvements.

Tri-Met requests Metro Council adoption of a LUFO amending the July 23, 1998 LUFO to approve 
the light rail route and the-stations and park-and-ride lots identified textually below and in the maps 
(Figures l.l through 1.8) attached to the Steering Committee recommendation, which illustrate the 
location "boundaries" as required by Section 6(1 )(a) of HB 3478. Those maps are incorporated 
herein and made a part of this application.

All of the-maps.are printed from a.common Geographic Information.System data base.- The maps 
illustrate the recommended boundaries at the one inch equals 400 foot scale continuously along the 
LRT alignment from south to north within the affected area.

The boundaries shown on these maps represent the areas within which the light rail facilities may be 
located. The maps generally show the existing property lines and major buildings to provide 
orientation and clarity with respect to the proposed project facility locations. The FEIS light rail 
route and station platform locations depicted on those maps are provided solely for visual reference 
purposes. The exact location of the light rail tracks and station platforms may fall anywhere within 
the light rail route and light rail station boundaries shown on the maps.

The applied-for amendments occur entirely within that portion of the South/North Project between 
the Steel Bridge and the Expo Center in the City of Portland. In the original LUFO, that portion 
was included within an area identified as the Eliot and North Portland segments of the Project. 
Based on the nature of the proposed amendments to the Project, and to better facilitate discussion of 
adverse impacts, Tri-Met, in coordination with Metro staff, deems it more appropriate now to divide 
this affected area into three segments: 'Albina, Upper Interstate, and Expo Center. The LUFO 
Steering Committee recommendation accepts, incorporates and recommends this new delineation of 
segments. For each of these segments, this application begins with a brief summary of the segment.
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followed by identification of the applied-for light rail route, stations and park-and-ride lots. No 
maintenance facilities or highway improvements are requested in these segments.

The light rail route, and the light rail stations and park-and-ride lots for which Tri-Met seeks 
approval are as follows:

Albina Segment

The Albina Segment extends along N Interstate Avenue from the -east end of the SteeKBridgelothe 
Kaiser Interstate Medical Office.Center north of N Fremont Street. • •

The LRT alignment splits from the existing east-west alignment on the east side of the Steel 
Bridge in the vicinity of the Rose Quarter, where the alignment turns north into the center of N 
Interstate Avenue. A station is located in the median of N Interstate Avenue in the vicinity of the 
intersection of N Multnomah Street and N Interstate Avenue adjacent to the Rose Garden, 
approximately 200 yards west of the existing Rose Quarter Transit Center. North from the Rose 
Quarter,'the tracks.are aligned in the middle of N Interstate Avenue and pass underneath the 
Broadway Bridge. A center platform station is located in the vicinity of N Russell and N Knott 
Streets on N Interstate Avenue. From the intersection of N Greeley Avenue, the alignment 
proceeds 'north within the N Interstate Avenue right-of-way up to Overlook Park and the Edgar 
Kaiser Medical Center.

There are no maintenance facilities or highway improvements proposed for this segment.

The proposed boundaries within which the above-described light rail improvements would be 
located are as illustrated in Figures 1.1, 1.2 and 1.3 attached to the LUFO Steering Committee 
recommendation.

Upper Interstate Segment

The Upper Interstate Segment extends from the Kaiser Interstate Medical Office Center north of N 
Fremont Street to N Denver Avenue in the vicinity of N Columbia Boulevard.

From the Overlook Station located in the vicinity of N Overlook Boulevard at the Edgar Kaiser 
Medical Facility, the LRT alignment extends northward to Kenton within the center of the 
existing 100-foot N Interstate Avenue right-of-way. Split-platform stations are located in the 
vicinity of the following major east/west streets: N Overlook Boulevard, N Going Street, N 
Killingsworth Street, N Portland Boulevard and N Lombard Street. The alignment continues 
towards Kenton Station in the vicinity of N Fenwick Avenue, N Denver Avenue, N McClellan 
Street and N Argyle Street. From Kenton Station, the LRT alignment continues northward on a 
reconstructed Denver Avenue viaduct over N Columbia Boulevard to the start of the Expo 
Center Segment.

There are no maintenance facilities or highway improvements proposed for this segment.
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The proposed boundaries within which the above-described light rail improvements would be 
located are as illustrated in Figures 1.3, 1.4, 1.5 and 1.6 attached to the LUFO Steering Committee 
recommendation.

Expo Center Segment

The Expo Center Segment extends from N Denver Avenue a short distance north of N Columbia 
Boulevard to the Expo Center.

From N Denver Avenue north-of N Columbia Boulevard,, the-alignment •continues .nofthward,
east of N .Denver Avenue (Highway 9.9W), crossing over the Columbia Slough on amew bridge. 
The alignment crosses under Highway 99W through a tunnel to a station and park-and-ride lot in 
the vicinity of Portland International Raceway near N Victory Boulevard. From here the track 
continues near N Expo Road to a terminus station and park-and-ride lot at the Expo Center.

There are no maintenance facilities or highway improvements proposed for this segment.

The proposed boundaries within which the above-described, light rail improvements would be 
located are as illustrated in Figures 1.7 and 1.8 attached to the LUFO Steering Committee 
recommendation.

D. Anolicable Land Use Criteria.

On May 30, 1996, pursuant to Section 4 of HB 3478, LCDC established the criteria to be used by 
the Council in making land use decisions establishing or amending the light rail route, stations, 
lots and maintenance facilities, and the highway improvements for the South/North Project, 
including their locations. The approved criteria include two procedural, six substantive,-and two 
alignmentrspecific -standards,- set-out below. In itS’ LUFO, the 'Council must- demonstrate 
compliance with these criteria.

Procedural Criteria

1. Coordinate with and provide an opportunity for Clackamas and Multnomah Counties, the 
cities of Gladstone, Milwaukie, Oregon City and Portland, the Tri-County Metropolitan 
Transportation District of Oregon and the Oregon Department of Transportation to 
submit testimony on the light rail route, light rail stations, park-and-ride lots and vehicle 
.maintenance facilities, and the highway improvements..including their locations. . .-—

2. Hold a public hearing to provide an opportunity for the public to submit testimony on the 
light rail route, light rail stations, park-and-ride lots and vehicle maintenance facilities, 
and the highway improvements, including their locations.

I

Substantive Criteria

j. Identify adverse economic, social and traffic impacts on affected residential, commercial 
and industrial neighborhoods and mixed use centers. Identify measures to reduce those
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impacts which could be imposed as conditions of approval during the National 
Environmental Policy Act (NEPA) process or, if reasonable and necessar>', by affected 
local governments during the local permitting process.

A. Provide for a light rail route and light rail stations, park-and-ride lots and vehicle 
maintenance facilities, including their locations, balancing (1) the need for .light 
rail proximity and service to present or planned residential, employment and 
recreational areas that are capable of enhancing transit ridership; (2) the likely 
contribution of light rail proximity and'service to the development fif an-efficient

........and compactrurban formvand (3) the need to protect-affected neighborhoods.from.
the identified adverse impacts.

B. Provide for associated highway improvements, including their locations, 
balancing (1) the need to improve the highway system with (2) the need to protect 
affected neighborhoods from the identified adverse impacts.

Identify adverse noise impacts and identify measures to reduce noise impacts which 
could be imposed as conditions of approval during the NEPA process or. if reasonable 
and necessary, by affected local governments during the permitting process.

Identify affected landslide areas, areas of severe erosion potential, areas subject to 
earthquake damage and lands within the 100-year floodplain. Demonstrate that adverse 
impacts to persons or property can be reduced or mitigated through design or 
construction techniques which could be imposed during the NEPA process or, if 
reasonable and necessary, by local governments during the permitting process.

Identify adverse impacts on significant fish and wildlife, scenic and open space, riparian, 
wetland and park and recreational areas, including the Willamette River .Greenway, 4hat 
are protected in acknowledged local comprehensive plans. Where adverse impacts 
cannot practicably be avoided, encourage the conservation of natural resources by 
demonstrating that there are measures to reduce or mitigate impacts which could be 
imposed as conditions of approval during the NEPA process or. if reasonable and 
necessary, by local governments during the permitting process.

Identify adverse impacts associated with stormwater runoff. Demonstrate that there are 
measures to provide adequate stormwater drainage retention or removal and protect water 
.quality which could be imposed as conditions ofapproval.during the NEPA process or,vif 
reasonable and necessary, by local governments during the permitting process.

Identify adverse impacts on significant historic and cultural resources protected in 
acknowledged comprehensive plans. Where adverse impacts cannot practicably be 
avoided, identify local, state or federal review processes that are available to address and 
to reduce adverse impacts to the affected resources.
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Alignment-Specific Criteria

9. Consider a light rail route connecting the Clackamas Town Center area with the City of 
Milwaukie’s Downtown. Consider an extension of the light rail route connecting the City 
of Oregon City and the City of Gladstone with the City of Milwaukie via the Interstate
205 corridor and/or the McLoughlin Boulevard corridor.

10. Consider a light rail route connecting Portland's Central City with the City of Milwaukie's
•' Downtown via inner southeast-Portland'neighborhoods and, .in the Gity.ofJ4iUvaukiei.^he

McLoughlin Boulevard corridor ■ and further connecting the Central City with, north ^d 
inner northeast Portland neighborhoods via the Interstate 5/Interstate Avenue corridor.
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Attachment A

South/North Land Use Final Order Amendment 

LUFO Steering Committee Recorhmendation

September 13, 1999



South/North Land Use Final Order
LUFO Steering Committee Recommendation

Introduction

This, document constitutes the . South/North Land Use Final Order (LUFO) .Steering Committee's 
recommendation to Tri-Met regarding Tri-Met's application to the Metro Council for.approval^f an 
amendment to the original South/North Light Rdl Project LUFO, which the Metro Council-adopted 

^ on July 23, 1998. This recommendation is provided pursuant to Section*6(1). of House.Brll:3478i 
" which:directs Tri-Met to apply tolhe Metto.CDuncil-for a Land Use-Final Order;approvrag:lhe:light 
rail route, stations, lots and maintenance facilities, and the highway improvements for the Project, 
including their locations, "following receipt of recommendations from the Department of 
Transportation and the Steering Committee", and Section 6(2), which provides that amendments to 
the LUFO be adopted following the same process used to adopt the original LUFO.

In May, 1998, in accordance with Section 1(21) of Oregon House Bill 3478, the South/North
■ Steering Committee was. established through intergovernmental agreement between Metro, Tri-Met, 

ODOT, Clackamas County, Multnomah County, the City of Portland, and the City of Milwaukie. 
The City of Oregon City is an ex officio member of the Committee.

This recommendation from the LUFO Steering Committee addresses light rail route, station and 
park-and-ride lot amendments within only that portion of the South/North Project extending from 
the east end of the Steel Bridge northward to the Exposition Center (Expo Center), all within the 
jurisdictional boundaries of the City of Portland.

2. Requirements of House Bill 3478.

■ ,House .Bill ;3478'.authorizes ihe .Metro Council, ..upon application :by -Tri-Met. .and -following 
recommendations from the Steering Committee and Department of Transportation, to adopt a Land 
Use Final Order for the South/North Project. A LUFO is a written order or orders of the Metro 
Council deciding the light rail route, the stations, lots and maintenance facilities, and the highway 
improvements for the South/North Project, including their locations. The LUFO identifies the light 
rail route, stations, lots, maintenance facilities and highway improvements that comprise the 
South/North project, and it further specifies the locations within which these facilities and 
improvements may be located. As explained in Section 6(l)(a) of House Bill 3478,

"The applied for locations shall be in the form of boundaries within 
which the light rail route, stations, lots and maintenance facilities, 
and the highway improvements shall be located. These boundaries 
shall be sufficient to accommodate adjustments to the specific 
placements of the light rail route, stations, lots and maintenance 
facilities, and the highway improvements for which need 
commonly arises upon the development of more detailed 
environmental or engineering data following approval of a Full 
Funding Grant Agreement."
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3. Recommended Light Rail Improvements

The Steering Committee recommends thatsTri-Met-Tequest and that the Metro Council adopt a 
LUFO amending the July 23, 1998 LUFO to approve the light rail route and the stations and park- 
and-ride lots identified textually below and in the attached maps, which-illustrate the location 
"boundaries" as required by Section 6(l)(a) of HB 3478.

The recommended amendments occur entirely within that portion of the South/North Project 
between.the Steel Bridge and the Expo Center in .the City of .Portland. In the original .LUEO, that 

..portion was. included within .whaLthe. Metro .Council identified as the .Eliot ^aird^Noilh .Portland 
segments; of the Project. Based on the nature of the proposed amendments to the Project, and to 
facilitate discussion of impacts, the LUFO Steering Committee recommends that this affected area 
now be divided into three segments: Albina, Upper Interstate, and Expo Center. For each of these 
segments, the description of recommended amendments begins with a brief summary of the' 
segment, followed by identification of the recommended light rail route, station and park-and-ride 
lot modifications. There are no recommendations for maintenance facilities or highway 
improvements irvthese segments.

3.1 Albina Segment

The Albina Segment extends along N Interstate Avenue from the east end of the Steel Bridge to the 
Kaiser Interstate Medical Office Center north of N Fremont Street.

The LRT alignment splits from the existing east-west alignment on the eastside of the Steel 
Bridge in the vicinity of the Rose Quarter, where the alignment turns north into the center of N 
Interstate Avenue. .A station is located in the median of N Interstate Avenue in the vicinity of the 
intersection of N Multnomah Street and N Interstate Avenue adjacent to the Rose Garden, 
.approximately.200 yards west jofthe existing Rose Quarter Transit Center..'North fi-om the Rose 
Quarter, the tracks are aligned in the middle ofN Interstate Avenue and pass underneath the 
Broadway Bridge. A center platform station is located in the vicinity of N Russell and N Knott 
Streets on N Interstate Avenue. From the intersection of N Greeley Avenue, the alignment 
proceeds north within the N Interstate Avenue right-of-way up to Overlook Park and the Edgar 
Kaiser Medical Center.

There are no highway improvements proposed for this segment.

.The proposed-boundaries within which the above-described light rml improvements would-be 
■ located are as illustrated in Figures 1.1,1.2 and 1.3 attached to this recommendation. . ‘' J:

3.2 Upper Interstate Segment

The Upper Interstate Segment extends from the Kaiser Interstate Medical Office Center north of N 
Fremont Street to N Denver Avenue a short distance north ofN Columbia Boulevard.

From the Overlook Station located in the vicinity ofN Overlook Boulevard north of the Edgar 
Kaiser Medical Facility, the LRT alignment extends northward to Kenton within the center of the
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existing 100-foot N Interstate Avenue right-of-way. Split-platform stations are located in the 
vicinity of the following major east/west streets: N Going Street, N Killingsworth Street, N

• Portland Boulevard and N Lombard Street. 'The alignment continues towards N-Denver Avenue 
with Kenton . Station in the vicinity of N Fenwick. Avenue, N Denver Avenue, N . McClellan 
Street and N Argyle Street. From Kenton Station, the LRT alignment continues northward on a 
reconstructed Denver Avenue viaduct over N Columbia Boulevard to the start of the Expo 
Center Segment.

There are no highway improvements proposed fortius segment.

The proposed boundaries within which the above-described light rail improvements nvould be 
located are as illustrated in Figures 1.3,1.4,1.5 and 1.6 attached to this recommendation.

3.3 Expo Center Segment

The Expo Center Segment extends from N Denver Avenue a short distance north of N Columbia 
Boulevard to the Expo Center.

From N Denver.Avenue north of N .Columbia Boulevard, the alignment continues.northward,
• east ofN Denver Avenue (Highway-99W), crossing over the Columbia Slough on a new bridge:
The alignment crosses under Highway 99W through a tunnel to a station and potential park-and- 
ride lot in the vicinity of Portland International Raceway near N Victory Boulevard. From here 
the track continues near N Expo Road to a terminus station and potential park-and-ride lot at the 
Expo Center. ,

There are no highway improvements proposed for this segment.

.The proposed, ^boundaries within which, the above-described light •' rail ■ improvements- .would be; 
located are as illustrated in Figures 1.7 and 1.8 attached to this recommendation.
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Attachment A: Land Use Final Order Boundary Maps

The-attached maps were prepared to-delineate-the LUFO Steering Committee's recommended 
boundaries within which the light rail route, stations, and park-and-ride lots for the Albina, Upper 
Interstate and Expo Center Segments shall be located in accordance with provisions of HB 3478.

All of the maps (Figures 1.1 to 1.8) are printed from a common Geographic Information System 
. data base. The maps.illustrate the recommended boundaries-and,show.the.segment.limits,ata scale 
of one inch equals 40Qfeetcontinuously along the LRT Alignment from southto north. -

The boundaries shown on these maps represent the areas where specific light rail facilities will be 
located. ■ The-maps - generally show the existing property lines and major buildings to provide 
orientation and clarity with respect to the proposed project facility locations.
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on
John A. Kitehaber, M.D.. Governor

September 13, 1999

Department of Transporb;:.-
Region 1 

123 NW Flanders 
Portland, OR 97209-4037 

(503)731-8200 
FAX (503) 731-8259

HLE CODE:

Board of Directors 
Tri-Met
4012 SE 17th Avenue 
Portland, OR 97202

Subject; South/North Light Rail Land Use Final Order Amendment 

Dear Board of Directors:

The Oregon Department of Transportation (ODOT) has been charged by the-Oregon 
Legislative Assembly with preparing a recommendation on the Land Use Final Order 
(LUFO) for the South/North Light Rail Transit Project and any of its segments. Metro 
and Tri-Met have identified the North Interstate Alignment as the next possible segment. 
ODOT has participated from the outset with Tri-Met, Metro, and the local jurisdictions, 
in the planning and development of this project.

■ We believe the project team has done a commendable job in meeting both the intent and 
the specific requirements established by the Oregon Legislature concerning the conduct 
of this project. The proposed Land Use Final Order Amendment includes no 
improvements to state highways.

Therefore, on behalf of the Oregon Department of Transportation, I am recommending 
approval of the Locally Preferred Strategy and the Land Use Final Order application, as 
adopted by the Steering Committee. We at ODOT look forward to continuing our 
partnership with you in pursuing this project to its successful conclusion.

Sincerely,
>

Kay Van Sickel 
Region 1 Manager

KVSrrd

Form 7.-U-1S50 t\/'^;\TEMP\LUFO-TMB.dOC



Exhibit C to Resolution No. 99-2853 
South/North Land Use Final Order Amendment

Findings of Fact and Conclusions of Law 

in Support of the South/North 

Land Use Final Order Amendment
October 21,1999

Please note that copies of this document (approximately 100 pages) 
are available from the Metro Transportation Department.
To obtain a copy contact:

Jan Faraca
Metro Transportation Department 
600 NE Grand Avenue 
Portland, Oregon 97232

Telephone (503) 797-1756 
Fax (503) 797-1929



STAFF REPORT

CONSIDERATION OF RESOLUTION NO. 99-2853 FOR THE PURPOSE OF 
ADOPTING A LAND USE FINAL ORDER AMENDING THE LIGHT RAIL ROUTE, 
LIGHT RAIL STATIONS AND PARK-AND-RIDE LOTS, INCLUDING THEIR 
LOCATIONS, FOR THAT PORTION OF THE SOUTH/NORTH LIGHT RAIL 
PROJECT EXTENDING FROM THE STEEL .BRIDGE TO THE EXPOSITION 
CENTER

Date: October?, 1999 

NATURE OF PROPOSED ACTION

Presented by: Richard Brandman;

This resolution would: 1) adopt a Land Use Final Order (LUFO) amendment for the South/North 
Light Rail Project (Exhibit A) identical to the LUFO amendment application submitted by Tri-Met 
(Exhibit B); 2) adopt the findings of fact and conclusions of law in support of the LUFO (Exhibit 
.C); demonstratihg how: the Metro Council's decisions in its adopted LUFO amendment comply 
with applicable review criteria; and 3) express the Metro Council's intent to amend the Regional 
Transportation Plan (RTP) aadi Regional Urban Growth Goals and Objectives (RUGGOs) and Y 
related documents to make the regional plans consistent wth the LUFO amendment. .■>- • - ■—-

Tri-Met's application seeks to amend the light rail route and the light rail stations and park-and-ride 
lots for that portion of the South/North Light Rail Project extending from the Steel Bridge to the 
Exposition Center (Expo Center), all within the jurisdictional boundaries of the City of Portland. 
The requested LUFO would be an amendment to the original LUFO adopted by the Metro 
Council on July 23, 1998 through the Council's adoption of Resolution No. 98-2673. This 
amendment would make the LUFO consistent with the amended Locally Preferred Strategy 
(LPS) as adopted by theMetro Council in June 1999. ■ ' .•

FACTUAL BACKGROUND

A. RELATIONSHIP OF ACTION TO NATIONAL ENVIRONMENTAL POLICY ACT 
OF 1969

Adoption of amendments to the South/North LUFO is a land use proceeding that is governed 
only by the standards and requirements in House Bill 3478 (Or Laws 1996, Chapter 12). The 
pertinent requirements of the Act are described below. LUFO adoption differs from selection of T 
a Locally Preferred Strategy (LPS) pursuant to the requirements of the National Environmental . r 
Policy Act of 1969. Federal regulations govern the decision on the LPS, while adoption of a ; 
LUFO amendment is controlled by state law.

B. REQUIREMENTS OF HOUSE BILL 3478

Section 6(1) of House Bill 3478 authorizes the Metro Council, upon application by Tri-Met, to 
adopt land use final orders for the South North Project. The Act further requires the Council to



adopt written findings demonstrating how its decisions comply with approval criteria established 
by the Land Conservation and Development Commission (LCDC) imder Section 4 of the Act. - w

A LUFO is a written order or orders of the Metro Council establishing the light rail route, —
stations, lots and maintenance facilities, and the highway improvements that comprise the 
South/North Project, and it further specifies the locations within which these facilities and . 
improvements may be located. As explained in Section 6(l)(a) of the Act:

"Prior to publication of the public hearing notice described in Section 7(1) of this ^ ^
- ■ Act, and following receipt of recommendations from the Department of . - -■ - r-:-

Transportation and the Steering Committee, Tri-Met shall apply to the council for
a land use final order approving the light rail route, stations, lots and maintenance 
facilities, and the highway improvements, including their locations. The applied- 

^for locations shall be in the form of boundaries within which the light rail route,
' stations, lots and maintenance facilities, and the highway improvements shall be 
"located. These boundaries shall be sufficient to accommodate adjustments to the 

, - ^ 'fS^ecifio placements of the light rail route, stations, lots and maintenance facilities,
and the highway improvements for which need commonly arises upon the
developmentofmore detailed environmental or-engineering data following ....
approval of a Full Funding Grant Agreement."

Section 7(7) of House Bill 3478 requires the Metro Council to demonstrate with written findings 
how its LUFO complies With the approval criteria established by LCDC. These criteria are the 
legal standards against which the Council must measures its decisions. Draft findings of fact 
demonstrating compliance with those criteria are attached to this staff report and incorporated 
herein by this reference. Should the Council choose to approve Tri-Met's application, those 
findings may require revision or supplementing prior to adoption to respond to public testimony..

Section 6(2) of the Act addresses amendments to the original LUFO. As relevant to this 
>;iproceeding, 4t provides that any siting of the light rail route or a station, lot or maintenance 

facility outside the boundaries previously established in a LUFO, or any new station, lot or 
maintenance facility, "shall require a land use final order amendment or a new land use final 
order which shall be adopted in accordance with the process provided for in subsection (1) of this 
section."

Section 6(l)(b) of House Bill 3478 provides for the Council, following public hearing, either to 1) 
adopt-a LUFO establishing the facilities and locations applied for by Tri-Met; or 2) continue the ..... ’

■ public hearing and refer the proposed facilities and locations back to Tri-Met for further review. ; v t‘ 
Should the Council adopt a LUFO, it must provide notice of its decision as soon as reasonably 
possible following adoption. Should it refer the matter back to Tri-Met, then Tri-Met must consider 
amendments to its proposed project and forward a further application to the Coimcil for hearing and 
adoption. At that time, the Council will retain the same decision options it had at the first hearing..

Section 3(1) of the Act provides that the procedures and requirements set out.in House Bill 3478 are; 
the only land use procedures and requirements to which the Council's decisions on the light rail



route, stations, lots and maintenance facilities, and the highway improvements for the Project, 
including their locations, are subject.

G. LUFO RECOMMENDATION AND TRI-MET APPLICATION

As noted. Section 6(1) of HouseBill 3478 directs Tri-Met to file its application with the Council 
following its receipt of recommendations fi-om the Department of Transportation and the 
South/North LUFO Steering Committee established pursuant to Section 1 (21) of the Act On 

• -September 13,1999, the South/North LUFO Steering Committee adopted its recommendalionsdo.; :. 
Tri-Met on the light rail route, stations and park-and-ride lots for that portion of the .South/North, 
Project subject to this LUFO amendment application (Attachment A of Exhibit B). Also on -■ - ’ 
September 13,1999, the Oregon Department of Transportation provided recommendations in the 
form of a letter to the Tri-Met Board of Directors from Kay Van Sickel, Region 1 Manager, 
endorsing the LUFO amendments recommended by the LUFO Steering Committee (Attachment B 
of Exhibit B). The light rail route, stations and lots contained in Tri-Met's application, including 
their locations, are the same as those recommended by the LUFO Steering Committee and ODOT.

-r-No maintenance facilities or highway improvements are proposed as part of Tri-Met's LUFO 
amendment application.

On September 22,1999, the'Tri-Met Board of Directors unanimously approved its LUFOc^r^,--?.' 
- amfindment application to the Metro Council for the South/North Light Rail Project - Tri-Met. 

submitted its application to Metro on September 24,1999.

D. PROPOSED SOUTH/NORTH LAND USE FINAL ORDER AMENDMENT • •

The attached Land Use Final Order (Exhibit A) contains a segment-by-segment textual description 
of the amended portion of the South/North Project's light rail improvements. The LUFO also 
includes maps illustrating the boundaries within which the light rail route, stations and lots may go - 

■ without need for an additional LUFO amendment. These maps are the same as those included in 
Vi-J'ri-Met's application and recommended by the LUFO Steering Committee and ODOT.

All of the maps are printed from a common Geographic Information System data base. The maps 
illustrate the recommended bovmdaries at the one inch equals 400 foot scale continuously along the 
LRT alignment from south to north within the affected area.

The boundaries shown on these maps represent the areas within which the light rail facilities may be 
located. The maps generally show the existing property lines and major buildings to provide ' -r-.- 
orientation and clarity with respect to the project facility locations. The FEIS light rail route and 
station platform locations depicted on those maps are provided solely for visual reference purposes. 
The exact location of the light rail tracks and station platforms may fall anywhere within the light - 
rail route and light rail station boundaries shown on the maps.

E. APPLICABLE LAND USE CRITERIA AND FINDINGS

On May 30,1996, in accordance with Section 4 of HB 3478, LCDC established the criteria to be 
used by the Council in making land use decisions establishing the light rail route, stations, lots and



maintenance facilities, and the highway improvements for the Project, including their locations.
• The approved criteria include two procedural, six substantive and two alignment-specific standards.-, 
;.Jndts<LUFO findings,^ the Council must demonstrate compliance with these criteria.

Draft findings addressing the LCDC criteria are attached to the Metro Council resolution as Exhibit 
C.

F. NOTIFICATION OF PUBLIC HEARING

- Notification of the LUFO Public Hearing was provided to thepublic through a-vaiiety.of.*-.:‘iip?3.^- 
mechanisms as follows:

• Legal notice was published in The Oregonian on October 8,1999;

• A postcard was mailed to all owners of property located within approximately 100 feet of the 
proposed project improvements; and

• Information was posted on both the Metro and Tri-Met Web Pages providing information about
. the proposed amendments to the LUFO and information was made available to thc.public pn the, 
project telephone “hot line.”

STAFF RECOMMENDATION

Staff recommends approval of Resolution No. 99-2853, adopting a'Land Use Final Order 
amendment for the South/North Project modifying the light rail route, stations and lots, including

- their locations, for that portion of the South/North Light Rail Project extended from the east end of
the Steel Bridge northward to the Exposition Center as provided in Tri-Met's application. , • .

EXECUTIVE OFFICER'S RECOMMENDATION

The Executive Officer recommends approval of Resolution No. 99-2853.
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BEFORE THE METRO COUNCIL

DENYING URBAN GROWTH BOUNDARY ) ORDINANCE NO. 99-816 
LOCATIONAL ADJUSTMENT CASE 98-7: )
JENKINS/KIM, AND ADOPTING THE HEARINGS )
OFFICER’S REPORT INCLUDING FINDINGS ) Introduced by Mike Burton, 
AND CONCLUSIONS ) Executive Officer

WHEREAS, Metro received a petition for a locational adjustment for 

18.85 acres located southeast of the Intersection of Kaiser and Springville roads 

in unincorporated Washington County, as shown in Exhibit A; and

WHEREAS, Metro staff reviewed and analyzed the petition, and 

completed a written report to the Hearings Officer, recommending approval of 

the petition; and

WHEREAS, Metro held a hearing to consider the petition on May 24,

1999, conducted by an independent Hearings Officer; and

WHEREAS, The Hearings Officer submitted his report on July 1,1999, / •

30 days after the close of the record on June 1,1999, recommending denial of 

the petition; and; now, therefore,

THE METRO COUNCIL HEREBY ORDAINS AS FOLLOWS:

1. To accept the Hearings Officer’s Report and Recommendation, as 

attached herein as Exhibit B; and

2. The Hearing Officer’s Findings, Conclusions & Final Order, 

attached herein as Exhibit C, be adopted denying the petition in Case 98-7: 

Jenkins/Kim



ADOPTED by the Metro Council this___ day of. 1999.

Rod Monroe 
Presiding Officer

ATTEST: Approved as to Form:

Recording Secretary Daniel B. Cooper 
General Counsel

l:\GM\CommDev\Projects\UGBadmt98\98-7,Jenkins/Kim\MCordinance
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BEFORE THE METRO COUNCIL A/^
In the matter of the petition of Michael Jenkins and Sang ) 
Kim for a Locational Adjustment to the Urban Growth ) 
Boundary between Laidlaw and Springville Roads east ) 
of Kaiser Road in unincorporated Washington County )

HEARINGS OFFICER 

MEMORANDUM ON 

RECONSIDERATION
Contested Case No. 98-07

On September 16,1999, the-Metro Council voted to adopt Ordinance 99-816, denying a 

proposed locational adjustment to the Urban Growth Boundary (“UGB”) in the matter of 

Contested Case 98-07 (Jenkins/Kim). In a subsequent action later that day, the Council 
voted to reconsider this ordinance. This memorandum is offered to facilitate discussion by 

the Council when it reconsiders the ordinance.

Whatever decision the Council makes, it must be supported by findings addressing the 

approval criteria for a locational adjustment. Adoption of Ordinance 199-816 is supported 

by findings in the draft order the hearings officer filed with the Council on July 1,1999 

(the “Draft Order”). The findings explain the legal reasoning for Council’s decision. 
Council action on reconsideration could result in at least 3 outcomes:

• Adoption of Ordinance 99-816 as is (i.e., without changes to the Draft Order);
• Adoption of Ordinance 99-816 with selected changes to the Draft Order,
• Adoption of a different ordinance approving the locational adjustment with 

substantial changes to the Draft Order.

This memo could help Council members reconsider the case. It provides a structured 

format for review of the issues raised by Council members at the September 16 hearing in 

light of the goal of having findings to support whatever decision Council ultimately makes.

This memorandum is organized in terms of the relevant approval criteria for a locational 
adjustment. After each criterion is quoted in italic typeface, the memorandum sununarizes:

• The original finding(s) in the Draft Order related to a disputed issue;
• The nature of the dispute raised by the original finding(s);
• Arguments on each side and Council discussion of the issue; and
• Recommended amendments to the original finding(s) depending on how 

Council resolves each disputed issue listed herein.

The matter on reconsideration continues to be constrained and guided by Metro Code 

(“MC”) sections 3.01.035(b), (c) and (f), with which a locational adjustment must comply.



1 ■ MC section 3.01.035fb>) provides:

Area of locational adjustments. All locational adjustment additions ... 
for any one year shall not exceed 100 net acres and no individual locational 
adjustment shall exceed 20 net acres...

a. In the draft order, the hearings officer found that locational adjustments have not
added more than 100 acres to the UGB in 1999. But the hearings officer found that the 

locational adjustment in this case would include more than 20 acres if it included all .
similarly situated lands, as required by MC 3.01.035(f)(2),

b. There was a dispute about whether adjoining land to the north was similarly 

situated. The hearings officer found that adjoining land to the north is similarly situated, 
largely because it is similar physically. The petitioner disagreed. Council members 

appeared divided on the issue, with the majority appearing to find that the land north of the 

site is similarly situated. However other Council members found land to the north is not 
similarly situated, largely because it is in a different county. The issue of whether abutting 

lands are similarly situated is addressed more in response to MC 3.01.035(f)(2) below. ■.

c. If Council decides land to the north is similarly situated, no changes need to be 

made to the Draft Order. This would indicate that, under the circumstances of this case 

(e.g., where the land is physically similar, some urban services cross the county line and 

the site approaches 20 acres), the petitioner failed to show the county boundary and other 

facts sufficiently distinguish the site from the adjoining land to the north.

d. If Council decides land to the north is not similarly situated, (e.g., because the 

county boundary and the fill north of the site sufficiently distinguish the site from land to 

the north), then finding n.2 on p. 10 of the Draft Order should be amended as illustrated by 

the strike throughs and underlines below to read as follows:

2. No locational adjustments or administrative adjustments have been approved 
in 1999. Therefore not more than 1(X) acres has been added to the UGB this 
year. The petition in this case proposes to add 18.85 acres to the UGB, which , 
is less than 20 acres, and adjoining lands outside the Urban Growth Boundary 
are not similarly situated. Therefore, as proposed, the petition complies with 
Metro Code section 3.01.035(b). However, if oll-similarly-situated lond-is 
included-in the adjustmentrthe area of the adjustment would exceed'20 acres.
See the-findings regording-Metro Section 3.01-.035(f)(3) for more discussion-ef
the “similarly-situated” criterion.-

Findings regarding MC 3.01.035(f)(2) should be amended to be consistent with any 

changes made to findings for MC 3.01.035(b). They are addressed more below.

Memorandum on Reconsideration 
UGB Contested Case 98-07 (Jenkins/Kim)

Page 2



Metro Code section 3.01.035fc¥l') provides:

A locational adjustment shall result in a net improvement in the efficiency of 
public facilities and services, including but not limited to, water, sewerage, 
storm drainage, transportation, parks and open space in the adjoining areas 
within the UGB; and any area to be added must be capable of being served 
in an orderly and economical fashion.

a. School services

i. In the original Draft Order, the hearings officer found that the subject 
property can be served in an orderly and economic manner by most public facilities and - 

services, based on service provider comments. However the hearings officer concluded 

that the petitioner failed to show that school services can be provided to the subject property 

in an orderly and economical manner, largely because there was unrebutted evidence in the 

record that the elementary and high school that would serve the site are now over capacity, 
and the middle school would be at capacity within two years. For the same reasons, the 

hearings officer found the locational adjustment would not result in a net improvement in . 
the efficiency with which school services would be provided to land already in the UGB. 
The school district declined to provide a written statement addressing these issues, 
preferring to undertake such an analysis as part of the review of a future comprehensive 

plan map amendment (i.e., after the locational adjustment is approved).

ii. Counsel for the petitioner disagreed with the findings in the Draft Order. 
He argued that schools are not a relevant consideration under MC 3.01.035(c)(1), because 

“schools” is not expressly on the list of relevant services under that section. Assuming 

schools are relevant under MC 3.01.035(c)(1), he argued elementary and middle schools 

are close to the site, and that is sufficient to show that school services can be provided, 
notwithstanding the school capacity evidence in the record. Counsel for petitioner did not 
address the related issue of whether including the site in the UGB would improve the 

efficiency with which school services can be provided to land already in the UGB.

iii. Some members of Council appeared to agree with petitioner that the 

proximity of the schools to the site was sufficient to meet the petitioner’s burden of proof 

that school services can be provided. Council members did not discuss the efficiency with 

which school services could be provided. It appeared from its deliberations that Council 
members believe school services are a relevant consideration under MC 3.01.035(c)(1).

Memorandum on Reconsideration 
UGB Contested Case 98-07 (Jenkins/Kim)
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iv. If Council finds that school services are a relevant consideration, and 

that there is not sufficient evidence in the record to show school services-can be provided in 

an orderly and economical maimer and to show that including the site in the UGB would 

increase the efficiency with which school services can be provided, no changes need to be 

made to Ordinance 99-816 or to findings addressing MC 3.01.035(b)(1) in the Draft Order.

V. If Council finds that schools are not a relevant urban service under MC 

3.01.035(b)(1), then finding n.3.b.i on p. 12 of the Draft Order should be amended as 

illustrated by strike throughs and underlines to read as follows: ..........

ib. Schools are not expressly included in the list of services in this 
criteria, and Council finds they are not a relevant urban service for 
locational adjustments. However thfrlist-is-expressly non -exclusiver 

1 Therefore-the Council-finds-that school capaci^-is-a-relevant service
and this-criteria is not-met.-

If this is Council’s choice, it would render the discussion of school services 

moot and irrelevant. Therefore the remainder of finding n.3.b and footnote 2 on page ll - -,- — 

of the Draft Order would be deleted in conjunction with this change, and the remaining 

finding would be renumbered. Also finding n.4.a on p. 12 of the Draft Order would be 

deleted, and remaining findings would be renumbered accordingly.

vi. If Council decides that school services are a relevant consideration, but 
that the record is sufficient to show school services can be provided to the site in an orderly . .. 
and economical manner, then finding n.3.b on p. 11 of the Draft Order should be amended- --r 
as illustrated by the strike throughs and underlines below to read as follows:

3. The Council finds that the subject property can be served in an 
- orderly and economic manner by most public facilities and services,

including water, sanitary sewers, roads, storm drainage, transit and 
emergency services, based on the comments in the record from the 
service providers. However the Council further finds-that-the 
petitioner-failed-to-demonstrate that school services con be provided
to the subject property in-on-orderly and economioTashionr...

b. There is no substantial evidence that school services-con be provided
to the subject property-in-an-orderly ond-economicol fashion. The
applicant testified (page 18 of the petition. Exhibit-3) that-the
elementary-school and-high school which-would-serve this site-are
both currently over capacity. The middle-school which is-currently
under-construction-south of the site is-projected-te-reach capacity
within two-years after completion.3^ Development on-the-subjec4
property is projected to generate SP students (33 elementary-14
middle and-l-2-high-school). Exhibit ■4r-The-Beaverton School
District testified that it would-address-school-capacity issues-through

Memorandum on Reconsideration 
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the-Gomprehensive Plan Amendment-preeess:-^xhibit-3H-of the
PetitionrExhibit 3. Therefore Council finds that there is no 
substantial -evidence-that school services can be provided to the 
subject property in an orderly and economical fashion, because there 
are schools in close proximity to the site.

vii. If Council decides that the record is sufficient to show that including 

the subject site in the UGB would increase the efficiency with which school services can be 

provided to land already in the UGB, then finding n.4.a on p. 12 of the Draft Order should - 

be amended as illustrated by the strike throughs and underlines below to read as follows:^.. ;

a. Including the subject property in the UGB will reduce increase the net 
efficiency of school services, because there-is-insufficient capacity to 
accommodate-studentsrahd-residentialdevelopment-en-this-site-will-incfease
the burden on-the-School-District it increases the school age population 
within walking distance of schools in the area, thereby reducing the cost to
transport students to school.

b. Sanitary sewer services

i. In the original Draft Order, the hearings officer found that the subject - 
property can be served with sanitary sewer services in an orderly and economic manner.
See finding n.3.a on p. 11 of the Draft Order. That finding is not disputed.

ii. The hearings officer also found that including the east part of the subject 
site in the UGB would increase the efficiency with which sanitary sewer services can be 

provided to land already in the UGB, because gravity flow sewer service can be provided:
to the Malinowski property east of the site only across the subject site. The hearings officer .? • 
erroneously stated that the Malinowski property could be served by a pump station.
Unified Sewerage Agency (“USA”) rules prohibit use of a pump station to serve land in the 

UGB if the sewer is within 5000 feet, which it is in this case. To correct this error, the 

hearings officer recommends the Council amend finding n.4.b to read as follows:

b. Including the subject property in the UGB increases the net efficiency of 
sewer service, because it enables the petitioners to serve properties east of 
the subject property (the Malinowski properties) with a ^avity flow sewer - 
line. Based on the testimony of Nora Curtis with USA, the Malinowski - 
property cannot be served by a pumped station, because sewers are situated
within 5000 feet of that property.-if-the-subject^roperty-ifriK>t4ncluded in 
the UGB, then-thfrMolinowskIproperties would have to be served with a
pump statiou:-4Bxhibit 1. That is inherently less efficient than a gmvity^ow
line, because-a-pump-statien-eentains mechanicaland-hydraulicparts that
require maintenance and repair and relies on electricity toopemte instead of
gravity. This finding-is-consistent-with-the Council action in UGB Cose 8
O'! (Beon) and UGB Cose 94 01 (Storr/Richards) where-locational
adjustmentsallowed-gmyity-flow-systems-instead of-pump-stations.

Memorandum on Reconsideration 
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iii. At the September 16,1999 hearing, Mr. O’Brien and the Malinowskis 

testified that the sewer in Greenwood Drive has been placed at sufficient depth to allow 

gravity flow sewer service to the western portion of the Malinowski properties. The owner 

of one of the intervening properties is willing to grant an easement allowing extension of 

sanitary sewer across his property toward the Malinowski properties. See Exhibit 21. 
Owners of two other properties would have to agree to allow the sewer to cross their 

property to reach the Malinowski property by a practicable route. To reflect this testimony, 
the hearings officer recommends the Council amend finding n.4.b.i to read as follows:

i. There is-no substantial evidence-that-aAltemative routes for gravity;flow 
sewer service con be provided to the Malinowski property inside die UGB 
from the stub are not practicable or available. It was alleged that sewers 
could be extended to the Malinowski properties through the powerline right 
ofway south ofthe subject property within the existing UGB. However 
sewer lines do not extend to the powerline right of way now. Sewer lines 
serving the Greenwood Hill subdivision were stubbed in NW Greenwood 
Drive south of the site. Gravity sewers could be extended to the 
Malinowski properties from this stub (“Option 2” identified by the applicant 
in Attachment C of the Staff Report, Exhibit 18). However thereis-no • - 
substantial evidence that this-sewer extensien-c-ould serve the-westem .

, portion of the-Malinowski-properties,-which are a lower elevation; with
gravity-flow sewers there is no legal right for a sewer to cross all 
intervening properties at this time, and topography between Greenwood
Drive and the western portion of the Malinowski property may impede
gravity flow service to that area even if a line is extended from Greenwood
Drive. Therefore the gravity flow line from Greenwood Drive, while
possible, is not sufficiently timely or certain to be practicable and available.

iv. Finding n.4.b.ii on p. 13 of the Draft Order addresses the fact that only 

the eastern portion of the subject site needs to be included in the UGB to provide sewer 
efficiencies to land already in the UGB. Based on the Parklane decision, this factor is 

relevant to whether the petition demonstrates — on balance — a sufficient improvement in 

the efficiency with which public services can be provided to land already in the UGB. If 

Council disagrees, finding n.4.b.ii should be deleted.

c. Park and open space services

i. In the original Draft Order, the hearings officer found that including the 

subject property in the UGB has no effect on the net efficiency of park and open space 

services and facilities. The hearings officer failed to acknowledge the written statement by 

the Tualatin Hills Park and Recreation District (“THPRD”) that including the subject site in 

the UGB would result in increased efficiency. The hearings officer treated the site as “open 

space” for purposes of MC 3.01.035(c)(1), because it is not developed with urban 

improvements, uses or structures.
Memorandum on Reconsideration . Page 6
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ii. Counsel for the petitioner pointed out the omission of the hearings 

officer with regard to the THPRD statement, and he disputed the interpretation made^by^the ■ 
hearings officer that any undeveloped land is “open space” for purposes of MC 

3.01.035(c)(1). Councilor Bragdon and others pointed out the use of the term “public” 

before the list of public services that includes “park and open space” services in MC 

3.01.035(c)(1). There appeared to be majority support on the Council for changing the 

Draft Order to reflect the THPRD statement and to construe the term “park and open space” 

to mean land used or owned by the public for park or open space purposes, rather than to - • 
mean all undeveloped land. Accordingly the hearings officer recommends the Council . 
amend finding n.4.c to read as follows:

c. The Council finds that including the subject property in the UGB hos-no 
effect-on increases the net efficiency of park and open space services and 
facilities. The April 12,1999 letter from the THPRD states that the-Park 
District “welcomes the proposed-development-area-inte the District...” It
does not state-that approval of this petition results in increased efficiency of 
park and open space services.

i. Approval of the petition could increase the amount of open space within the 
Park District because the wetland areas of the subject property could be 
dedicated to the THPRD when the subject property is developed. The area 
proposed to be dedicated is adjacent to the existing open space within the 
Kaiser Woods subdivision to the west.1 Therefore approval of this petition 
will expand the amount of contiguous open space area in the Park District. 
Increasing the area of open space increases the efficiency of open space 
services for purposes of this section.

ii. However-4he Council alsorecognizes that,-under eExisting zoningruse of 
the subject property is so constrained that it is reasonably likely to remain 
undeveloped and substantially in an open space even if it is not included in 
the UGB. If the petition is approved, roughly-one-third of the subject 
property; about 7.33 acres, will be cleared-and-developed for urban-uses?
substantially reducing-the-amount of actual open space in the area.
Therefore,- ilncluding the subject property in the UGB actuaHymay is likely 
to reduce the undeveloped area of the site open space in-fact-if-not-in 
designation. Given-these- facts;' the Gouncil-c-encludes that,-on-balance7
including-the subject property-has no net effect-on-open space efficiency .-
This is consistent with prior Council decisions.- See UGB Case 95-02
(Knox Ridge). But, under MC 3.01.035fc')fD. the only parks and open 
spaces that are relevant are “public” parks and open spaces, i.e.. land
owned or used bv the public for park or open space purposes. Therefore
the loss of undeveloped land as a result of the locational adjustment petition
is not relevant.

1 Although the Kaiser Woods open space is separated from this site by the intervening powerline right of 
way, the right of way is designated open space in the Bethany Community Plan.
Memorandum on Reconsideration Page 7
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d. Transportation services

i. In the original Draft Order, the hearings officer found that the petitioner 

failed to bear the burden of proof that including the site in the UGB would increase the 

efficiency with which transportation services would be provided to land already in the 

UGB. Although including the subject site in the UGB could result in access that cannot be, 
provided otherwise, there is no certainty such a result will occur. It depends on the timings 

of development of large undeveloped tracts east of the Dogwood Park neighborhood and 

on the redevelopment of that neighborhood. On balance, the hearings officer found no net 
improvement in transportation efficiency. See finding n.4.d on p. 14 of the Draft Order.

ii. Counsel for the petitioner disputed the findings in the Draft Order 

regarding transportation efficiencies. But the hearings officer did not observe any 

movement on the Council toward the petitioner’s position.

iii. If Council finds that petitioner failed to sustain the burden of proof 

regarding transportation service efficiencies to land already in the UGB, no changes need to 

be made to the Draft Order.

iv. If Council finds that petitioner sustained the burden of proof regarding 

transportation service efficiencies to land already in the UGB, findings n.4.d.iii and n.4.e 

should be amended to read as follows:

iii. Whether including the subject property in the UGB results in increased 
transportation efficiency depends on whether the Malinowski pro^rty is 
developed before the barriers are removed and Greenwood Drive is 
extended to the east. There is no certainty when the adjoining land in the 
UGB will develop or when the barriers in Greenwood Drive will be 
removed. Including the property in the UGB may or may not increase 

• transportation efficiency. There is no substantial evidence that including the
subject property will necessarily enhance transportation efficiency. But, on 
balance. Council finds that creating a potential second means of providing
access and cross-circulation in the area is sufficient to show that including
the subject site in the UGB results in a net improvement in transportation 
services to land already in the UGB.

e. The Cniincil concludes that the petitioner foiled to-bear- sustained the burden 
of proof that approval of this petition will increase efficiency of emergency 
services. As discussed above, approval of this petition may enhance east- 
west circulation in the area. However-this-petition will result in-a-substantial 
efficiency only if the Malinowski properties redevelop and extend streets to
the east before the barriers-ore-removed-ond Greenwood Drive is extended
to the east.- Such enhancement would benefit emergency service access to 
land already in the UGB.
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e. Water services

i. In the original Draft Order, the hearings officer found that the petitioner 

failed to bear the burden of proof that including the site in the UGB -would increase the 

efficiency with which water services would be provided to land already in the UGB. 
Although including the subject site in the UGB could result in a looped water system, the 

petitioner failed to show that such looping could not be achieved without the locational 
adjustment (i.e„ within the existing UGB). On balance, the hearings officer found no net 
improvement in water system efficiency. See finding n.4.g on p. 15 of the Draft Order.

ii. Counsel for the petitioner disputed the finding regarding water system 

efficiency in the Draft Order. But the hearings officer did not observe any movement on 

the Council toward the petitioner’s position.

iii. If Council finds that petitioner failed to sustain the burden of proof that 
including the site in the UGB would increase the efficiency with which water services can 

be provided to land already in the UGB, no changes need to be made to the Draft Order.’ -

iv. If Council finds that petitioner sustained the burden of proof regarding 

water service efficiencies to land already in the UGB, finding n.4.g should be amended to 

read as follows:

g. The Council concludes that the petitioner failed-to-bear sustained the burden 
of proof that this locational adjustment will result in a net improvement in 
the efficiency of water services in the adjoining area already in the UGB. 
TVWD testified that this locational adjustment would allow the creation of a 
looped water system through the site and provide for future extension to 
properties to the east within the existing UGB. However there is ho 
substantial evidence that a similar efficieney-eannot be nchieved by . 
construction-of-a4ooped-water-system-through4ands-southeast-of-the-subject
property within the-existing UGB when they are redeveloped in the future.
Such a looped system is inherently more efficient.

f. • Other services

' i. In the original Draft Order, the hearings officer found that the petitioner
failed to bear the burden of proof that including the site in the UGB would increase the 

efficiency with which surface water management/storm drainage, natural gas, electricity or 

fire protection services would be delivered to land already in the UGB. On balance, the 

hearings officer found no net improvement in efficiencies for these services. See finding 

n.4.h on p. 15 of the Draft Order.
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ii. Counsel for the petitioner disputed the findings regarding the foregoing 

services, arguing the locational adjustment will increase efficiencies by increasing the 

population in the area. But the hearings officer did not observe any movement on the 

Council toward the petitioner’s position, and petitioner’s position on this issue is 

substantially at odds with Council action in past cases. That is. Council has consistently 

held that it is not an increase in efficiency simply to have more people served resulting in*a 

marginally lower per person cost.

iii. If Council finds that petitioner failed to sustain the burden of proof that 
including the site in the UGB would increase the efficiency with which those services can : ■ 
be provided to land already in the UGB, no changes need to be made to the Draft Order.

iv. If Council finds that petitioner sustained the burden of proof that 
including the site in the UGB would increase the efficiency with which surface water 

management/storm drainage, natural gas, electricity or fire protection services can be 

provided to land already in the UGB, finding II:4.h should be amended to read as follows:. ,

h. It is not-apparent from the record that-iincluding the subject property in the 
UGB wiU increase the net efficiency of surface water management/storm 

. drainage, natural gas, electricity and fire protection for land already in the 
UGB, except by marginally increasing the population served by those . 
facilities and thereby spreading their cost over a slightly larger population 
base, making them somewhat more economical to residents of land already 
in the UGB. However-this impact is iiot enough by itself to conclude these 
services will be more efficient if the property is included in-the UGB-based
on prior-locationol-adjustment coses (see, e.-g.—UGB Cose 88 02 (Mtr—.-
Tahoma) and UGB-Gase 95 02 (Knox Ridge)).-

g. Wrap-up finding for MC 3.01.035(c)(1)

- - Finding 4.i at page 15 of the Draft Order is a summary of the preceding
findings regarding compliance with MC 3.01.035(c)(1). To the extent the Council 
modifies the findings regarding compliance with MC 3.01.035(c)(1), finding 4.i should be 

modified to be consistent.

3. MC 3.01.035fc¥21 provides:

Maximum efficiency of land uses. The amendment shall facilitate 
needed development on adjacent existing urban land. Needed development, 
for the purposes of this section, shall mean consistent with the local 
comprehensive plan and/or applicable regional plans.
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a. In the Draft Order, the hearings officer found that including the subject property 

in the UGB facilitates needed development on adjacent existing urban land, (i.e., the 

Malinowski property), because it makes it possible to serve that land with a gravity flow 

sewer. However, as noted above, the petitioner testified that USA required the sewer stub 

on Greenwood Drive to be low enough to provide gravity flow sewer service to the 

Malinowski property across properties already in the UGB. The hearings officer 
recommends Council amend finding n.5.b to read as follows so that it is consistent with 

amended finding n.4.b.i:

b. The Council acknowledges that it is not necessary to include the subject 
property in the UGB to provide any form of sewer service to the 
Malinowski properties. The Malinowski properties could be served by 
extending a sewer line from the southwest, from the existing stub in 
Greenwood Drive or from the south up 137th Avenue. However,-based on 
the topography in the area and the-statement-from USA, alternative-routes
for-sewer-lines would require pumping-of-sewage-from portions of the
Malinowski properties there is no legal right for a sewer to cross all 
intervening properties at this time, and topography between Greenwood
Drive and the western portion of the Malinowski property may impede
gravity flow service to that area even if a line is extended from Greenwood •
Drive. Therefore the gravity flow line from Greenwood Drive, while

' possible, is not certain.

b. Counsel for the petitioner argued that approval of this petition facilitates needed 

development on adjacent existing urban land, because service from the Greenwood Drive 

stub is uncertain, it must cross intervening properties, and it may be constrained by 

topography to serve the west end of the Malinowski property.

c. Although there was discussion of this issue by Council, the hearings officer did 

not perceive a desire on the part of the majority of the Council to change the findings in the 

Draft Order regarding this issue.

d. Council could find that the locational adjustment does not facilitate needed 

development, because the Malinowskis have no desire to redevelop there property. If so, it 
is irrelevant that including the subject site in the UGB would make more timely and certain 

extension of sewers to the Malinowski property. However the Council historically has not 
considered it relevant whether owners of land inside the UGB want to develop their land. 
Council consistently has assumed in past locational adjustment cases that it is inevitable that . 
land inside the UGB will development.
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e. Council could find that gravity flow sewer can be provided to the Malinowski 
property now, based on Mr. Lindell’s willingness to grant an easement for a sanitary sewer^-rsV 

across his land from the Greenwood Drive stub to the Malinowski property; therefore the 

addition of the subject site to the UGB is not needed to facilitate development in the existing 

UGB. If Council so finds, it should amend finding n.5.c to read as follows:

c. Given the importance of the efficiency of service delivery in section
3.01.035(c)(1), the Council finds that the availability of a less efficient : '
means of sewer service can be provided to the Malinowski property from 
the Greenwood Drive stub, (i.e.. a system that relies on a pump stationer- 
does not preclude and is not inconsistent-with a finding that the Irrational- -
adjustment in this case facilitates development on-the Malinowski properties
by enabling it to be served with a more efficient sewer system. This-is
consistent-with and similar to the Council’s-action in the matter of-UGB- 
Case 88 04 (Bean)-and UGB Case 91 01 (Starr/Richards)r Therefore 
inclusion of the subject site is not necessary to provide sewer service to land
already in the UGB and thereby facilitate its needed development.

/
f. On the other hand. Council could find that including the subject property in the

UGB facilitates urban development of the Mahnowski property, because it removes the '
uncertainties of intervening owners and topographic constraints regarding sewer service.
This was the hearings officer finding, based on the record before September 16.

g. If the Council finds that including the subject property in the UGB facilitates 

development of the Malinowski property, by providing greater certainty that sewer can 

serve that property. Council should amend finding n.5.c to read as follows:

c. Given the-importance of the efficiency of service delivery in section
3.01.035(cKl))-the Council finds that the availability of a less efficient 
possibility of another means of sewer service, (i.e., a system that relies on-a 

. . pump station-extends from the Greenwood Drive stub), does not preclude
and is not inconsistent with a finding that the locational adjustment in tWs 

' case facilitates development on the Malinowski properties by enabling it to
be served with a more efficient sewer system in a more certmn and timely 
manner. This is consistent with and similar to the Council's action in the 
matter of UGB Case 88-04 (Bean) and UGB Case 94-01 (Starr/Richards).

h. In the Draft Order, the hearings officer found that including the subject property 

in the UGB does not otherwise facilitate needed development on adjacent existing urban 

land (i.e., other than providing for sewer service to the Malinowski property). See finding 

n.6 on pp. 16-17 of the Draft Order. The petitioner did not specifically argue the issue, 
and Council did not discuss it at the September 16 hearing. Therefore changes to this 

finding do not appear warranted and are not provided.
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Finding n.6 does not support approval. It supports denial. It does not dictate 

denial if including the site in the UGB assures necessary sewer service will be provided, 
facilitating urban development of land already in the UGB.

4. MC 3.01 .Q35rc¥3^ provides:

Environmental, energy, social & economic consequences. Any 
impact on regional transit corridor development must be positive and any 
limitations imposed by the presence of hazard or resource lands must be 
addressed.

In the Draft Order, the hearings officer finds the petitioner sustained the burden of ■ 
proof regarding this criterion. The petitioner did not challenge that finding, and Council 
did not address this issue in its deliberations. Therefore changes to this finding do not 
appear warranted and are not provided. This finding supports approval.

5. MC 3.01.Q35('c¥41 provides:

Retention of agricultural land. When a petitioners includes land with 
Agricultural Clms I-IV soils designated in the applicable comprehensive 
plan for farm or forest use, the petition shall not be approved unless it is 
factually demonstrated that:

(A) Retention of any agricultural land would preclude urbanization 
of an adjacent area already inside the UGB, or

• (B) Retention of the agricultural land would make the provision of 
urban services to an adjacent area inside the UGB impractidable.

: '“!v V y*.

a. In the Draft Order, the hearings officer found that retaining the subject site as 

agricultural land will not preclude urbanization of adjacent lands and will not render 

provision of urban services to land inside the UGB impracticable. See findings n.8.a and 

b on pp. 17-18 of the Draft Order. The hearings officer found that public services and 

facilities can be provided to the Malinowski properties through lands within the existing 

UGB. The hearings officer relied on provision of sewer service to the Malinowski 
property by means of a pump station to conclude that sewer services could be provided to .. 
that property, albeit less efficiently than gravity flow sewers. It is a factual error that a 

pump station can be used; this should be corrected. Based on the testimony at the 

September 16 hearing, gravity flow sewer can be provided from the Greenwood Drive 

stub, although it would be harder than from the petitioner’s site. Based on corrected 

information, the analysis in the Draft Order needs to be amended a little, but the ultimate 

conclusion of law could be the same.
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b. Petitioner argued that including the subject site in the IJGB is the only certain,
timely way to provide sewer service to the Malinowski property. Therefore retaining4he - - 
site as farm land would preclude urbanization of the Malinowski property. Because of the 

difficulties associated with providing gravity flow service from the Greenwood Drive stub 

(i.e., acquiring easements and overcoming topography), petitioner argued extending sewer 

service to the Malinowski property from the subject site is more practicable. - -

c. The Council did not consider finding n.8 specifically, but it is related logically ; 
to findings regarding compliance with MC 3.01.035(C)(1) and (2). Therefore the hearings 

officer provides alternative findings for consideration by the Council.

i. If Council finds that sewer service to the Malinowski property can be 

provided practicably through land already in the UGB, then it should amend finding n.8.b 

to read as follows:
b . The-Council further finds that retaining the subject property as agricultural- 

land will not make the provision of urban services to adjacent properties v:'' 
inside the UGB impracticable. Sewer service can be provided to the 
Malinowski properties by means of a pump station gravity flow sewers 
extended from the Greenwood Drive stub. The Council finds that, although 
pumping-sewage is less efficient than a gravity flow sewersrit extending 
across the Lindell property fand others as necessarvl is a practicable 
alternative. All other urban services will be provided to abutting properties 
within the UGB as properties to the south and east are redeveloped in the 
future.

ii. If Council finds that the only practicable way to provide sewer service to 

the Malinowski property is by including the subject site in the UGB, then it should amend 

findings II.8.a and b to read as follows:
a. The Council finds that retaining the subject prope^ as a^cultural land will 

net preclude urbanization of adjacent lands. Public gravity flow sewer 
services-ond facilities cannot be provided practicably to the Malinowski 
properties through lands within the existing UGB, just not os-efficientlyr 
However-efficiency-is not-relevant to the fmdingsrunder this-section; only . 
practicability of service is relevant.

b. The Council further finds that retaining the subject property as agricultural 
land will net make the provision of urban services to adjacent properties 
inside the UGB impracticable. Sewer service cannot be provided to the 
Malinowski properties by means of a pump station or other practicable 
alternative. The Council finds that, although pumping sewage is-less 
efficient than gravity- flow, it-is-a practicable alternative. All other-urban
services will be provided-to abutting properties within the UGB-os
properties to the south ond east ore-redeveloped in the futurer
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6. MC 3.01.035fc¥5) provides:

Compatibility of proposed urban uses with nearby agricultural ' ; 
activities. When a proposed adjustment would allow an urban use in 
proximity to existing agricultural activities, the Justification in terms of this 
subsection must clearly outweigh the adverse impact of any incompatibility.

a. In the Draft Order, the hearings officer found that the petitioner failed to bear the ^ 
burden of proving that adverse impacts of urban use of the subject site would be - 
outweighed by other merits of the petition. In fact the hearings officer found that urban 

use of the subject site would have significant adverse impacts to agricultural activities on 

land inside and outside the UGB, and including the subject site in the UGB has few growth 

management benefits. See finding n.9 at pp. 18-19 of the Draft Order.

b. The hearings officer understands from Council discussion that there are two 

issues raised by this section; (1) whether adverse impacts on agricultural activities inside 

the UGB are relevant and (2) whether, in this case, the merits of the locational adjustment 
clearly outweigh its adverse jmpacts on relevant agricultural activities.'

c. With regard to the first issue, the hearings officer concluded that MC 

3.01.035(c)(5) applies to all agricultural activities regardless of location. This section 

refers to “existing agricultural activities”. It makes no distinction based on the location of 

those activities. The hearings officer believes the Council cannot construe the words used 

in MC 3.01.035(c)(5) to apply only to land outside the UGB, because it would be 

inconsistent with the unambiguous meaning of the words. Agricultural use of the portion , 
of the Malinowski property within the UGB is an outright permitted use by exiting zoning.
It is not a non-conforming use. The hearings officer recommends the Council rely on that 
fact and the unambiguous meaning of the words in the section to find that agricultural 
activities on land inside the UGB is relevant to MC 3.01.035(c)(5) under the facts here.

d. If the Council finds that the applicability of MC 3.01.035(c)(5) is ambiguous,
and it construes that section to apply only to lands outside the UGB, then Council should ' 
amend finding n.9.a and b to refer to the agricultural activities by the Malinowskis -
northeast of the site (see more below) and should amend finding n.9.c to read as follows:

c. Agricultural activities on ^^oTaet-that the Malinowski properties are-located 
within the UGB » are irrelevant to this criterion, because the locational 
adjustment rules assume urban development of all land within the UGB.
and agricultural use of land in the UGB should not be protected against
impacts of urban development. The Code-does-not-distinguish-between 
existing agricultural uses-based-on-their-4ocatien within-er outside the-UGBr

Memorandum on Reconsideration 
UGB Contested Case 98-07 (Jenkins/Kim)

Page IS



e. With regard to the second issue, the hearings officer concluded that urban
development of the subject site would have adverse impacts on nearby agricultural , -^ 
activities, based on the testimony and personal experiences of the Malinowskis and one of - -
thepetitioners. The petitionerfailed to show those impacts will not occur or are '
outweighed by positive results of the locational adjustment. Even if the agricultural • 
activities in question are limited to those outside the UGB, the hearings officer continues 

recommend that Council find the merits of the locational adjustment do not outweigh its 

adverse impacts on agricultural activities, because its merits to the public are so slim and its 

impacts On agricultural activities, even at a distance, are significant and uranitigated.

f. If Council finds that the merits of the locational adjustment do not clearly 

outweigh its adverse impacts on relevant agricultural activities in the vicinity, it should 

aifiend finding II.9 as warranted to be consistent with its finding regarding applicability to 

lands inside the UGB.

i. If Council finds MC 3.01.035(c)(5) applies to agricultural activities on 

lands inside the UGB, then no changes need to be made to finding n.9.

ii. If Council finds MC 3.01.035(c)(5) applies to agricultural activities only 

on lands outside the UGB, then it should amend findings n.9, a and b to read as follows:

9. The Council finds, based largely on the testimony of the Malinowskis and 
Dr. Jenkins at the hearing, that the proposed adjustment will be 
incompatible with ongoing agricultural activities on the Malinowski 
properties outside the UGB. The minimal service efficiencies achieved by 
including subject property in the UGB do not “clearly outweigh” the 
adverse impacts of its urban development on existing agricultural activities 
outside the UGB.

a. The Malinowskis testified that their property abutting north of the east
^ - boundary of the subject property is in active agricultural use. They harvest

hay and graze cattle on this portion of their property. The petitioner. Dr. 
Jenkins, testified based on his own experience Aat these activities are 
incompatible with urban development on abutting properties. Both Dr. 
Jenkins and the Malinowskis testified that their fences have been cut, 
allowing their livestock to escape. The Malinowskis testified that they 
receive complaints about noise and dust from their harvesting activities 
under existing conditions.

b. The Council finds that urban development on this site will increase the 
potential for such conflicts by allowing urban residential development 
abutting the southwest boundary of the Malinowski property outside the 
UGB. The Malinowski property is largely buffered from urban 
development under existing conditions. The powerline right of way along 
the south boundary of their property provides a buffer between their
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property and abutting urban lands. Properties to the north are outside the 
UGB and designated for rural development in the Multnomah County 
Comprehensive Plan.. Properties to the east are within the UGB, but they 
are not currently developed with urban uses. The subject propertyrobutting 
the west-boundary of the Molinowski-propeFtyy is designated exclusive farm 
use by the Washington County Comprehensive plan. Approval of this 
petition would bring urbm development closer to agricultural activities on 
the Malinowski property outside the UGB. thereby increasing the likelihood 
of conflicts between urban and farm uses.

f. If Council finds that the merits of the locational adjustment clearly outweigh its 

adverse impacts on relevant agricultural activities in the vicinity, it should amend finding , 
n.9 to read as follows:

9. The Council finds, based largely on the testimony of the Molinowskis-and 
Mr. Jenkins at-the-hearingr that the proposed adjustment will not be 
incompatible with ongoing agricultural activities on the Malinowski 
properties Foutside the UGB1.-.- -The minimal fi.e.. service efficiencies such 
as water looping and sanitary sewer extension achieved by including subject 
property in the UGBV Such efficiencies “clearly outweigh” the 
adverse impacts of its urban development on existing agriculture activities.

a. The Malinowskis’ agricultural activities are separated from the subject site - 
by a sufficient distance that potentie adverse impacts of urban development
on the subject site will dissipate to insignificant levels before reaching the
agricultural activities and vice versa, testified that-their-property-abutting-the 
east boundary of the subject property-is-in-active-agricultural use. They
harvest-hay and graze cattle-on-this-^rtion-of-their property. The petitioner.
Dr. Jenkinsrtestified based on his own-experience that-these-activities ore
incompatible-with urban development-on-abutting-propertiesT-Both-Dr.
Jenkins and the Malinowskis testified that their fences have been cut,
ullowing-their livestock-to-escape. The Malinowskis testified thaHhey .
receive complaints about noise and dust-from-their harvesting-activities
under existing conditions.-

b. The Council finds-that-urban-developmenton this site will-increase the
potential for-such conflicts by allowing urban residential development
abutting-the west-boundary-efthfrMahnowski property;- The Malinowski 
property foutside the UGB1 is largely buffered from urban development 
under existing conditions. The powerline right of way along the south 
boundary of their property provides a buffer between their property and 
abutting urban lands. Properties-to the north areoutside-the-UGB-ond 
designated for rural-development in the-Multnomah County Comprehensive ‘
Plan. Properties to the east-ore-within the UGBrbut they-are-not-currently
developed-with urban uses. The subject propertyrabutting the west
boundory-of the-Malinowsk^>Fopertyris-designated exclusive form use by
the W oshington Gounty-Gomprehensi ve plan:—Approval-ofthifrpetition
would-bring urban developmentcloser-to-the-Malinowski property,■■ thereby .
increasing the likelihood of conflicts-between-urban-ond-fann uses.
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7. MC 3.01 ■035rfir2'l provides:

' Superiority. [T]he proposed UGB must be superior to the UGB as 
presently located based on a consideration of the factors in subsection (c) of .> 
this section.

a. In the Draft Order, the hearings officer finds the proposed UGB is not superior'.: 
for five reasons. The petitioner failed to bear the burden of proof that: (1) schools can be ; 
provided to the site in an orderly and economic manner; (2) the size of the adjustment was - 

commensurate with the increase in land use efficiencies in which it results; (3) retention of 

the site in agricultural use would preclude or render impracticable urban use of land already 

in the UGB; (4) the merits of the adjustment clearly outweigh its adverse impacts on 

agricultural activities in the vicinity; and (5) the site includes all similarly situated land. See 

finding II. 10 on pp. 19-20 of the Draft Order. This is a suimnary finding. It should be 

amended to be consistent with Council’s action on the other relevant standards.

b. The petitioner argued a straight UGB boundary is inherently superior to a 

crooked boundary. Some members of Council appeared to favor that argument. The 

hearings officer believes there is nothing inherently superior about a straight UGB line.
The UGB commonly is not a straight line. The factors in MC 3.01.035(c) suggest that 
service delivery boundaries, natural feature boundaries and significant man-made features 

could be a superior UGB. In this case the county line is not a boundary for all services; 
USA provides sanitary and storm drainage services on both sides of the line. It does not 

i correspond to any natural resource boundary or to significant man-made features.: Under- 
these facts, a straight UGB line farther north is not superior to the existing line.

R. MC 3.01 ■035mr3i provides:

Similarly situated land. The proposed UGB amendment must include 
all similarly situated contiguous larid which could also be appropriately 
included within the UGB as an addition based on the factors above.

a. In the Draft Order, the hearings officer finds the petition does not include all 
similarly situated property, and, that if it did, the locational adjustment would exceed 20 

acres, contrary to MC 3.01.035(b). If as little as 26 feet of the land north of the subject site 

is similarly situated and therefore included in the petition, the petition would include more 

than 20 acres. See finding n. 11 on pp. 20-21 of the Draft Order.

i. The site and adjoining 26 feet to the north are similar in terms of zoning, 
elevation, slope and soils based on SCS classifications.
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7. MC 3.01.035ffif2) provides;

' Superiority. [T]he proposed UGB must be superior to the UGB as ■ ■
presently located based on a consideration of the factors in subsection (c) of ■ >
this section.

a. In the Draft Order, the hearings officer finds the proposed UGB is not superior-.
for five reasons. The petitioner failed to bear the burden of proof that: (1) schools can be ^-^ ,.:' 
provided to the site in an orderly and economic manner, (2) the size of the adjustment was 

commensurate with the increase in land use efficiencies in which it results; (3) retention of 

the site in agricultural use would preclude or render impracticable urban use of land already 

in the UGB; (4) the merits of the adjustment clearly outweigh its adverse impa:cts on 

agricultural activities in the vicinity; and (5) the site includes all similarly situated land. See 

finding n.lO on pp. 19-20 of the Draft Order. This is a summary finding. It should be 

amended to be consistent with Council’s action on the other relevant standards.

b. The petitioner argued a straight UGB boundary is inherently superior to a
crooked boundary. Some members of Council appeared to favor that argument. The ■ ^
hearings officer believes there is nothing inherently superior about a straight UGB line.
the UGB commonly is not a straight line. The factors in MC 3.01.035(c) suggest that 
service delivery boundaries, natural feature boundaries and significant man-made features 

could be a superior UGB. In this case the county line is not a boundary for all services;
USA provides sanitary and storm drainage services on both sides of the line. It does not 

: correspond to any natural resource boundary or to significant man-made features. -. Under^ - ~ ^ 

these facts, a straight UGB line farther north is not superior to the existing line.

S. MC 3.01.035ff)f31 provides:

Similarly situated land. The proposed UGB amendment must include 
all similarly situated contiguous land which could also be appropriately 
included within the UGB as an addition based on the factors above.

a. In the Draft Order, the hearings officer finds the petition does not include all 
similarly situated property, and, that if it did, the locational adjustment would excee^ 20 ' :
acres, contrary to MC 3.01.035(b). If as little as 26 feet of the land north of the subject site 

is similarly situated and therefore included in the petition, the petition would include more 

than 20 acres. See finding n.l 1 on pp. 20-21 of the Draft Order.

i. The site and adjoining 26 feet to the north are similar in terms of zoning, 
elevation, slope and soils based on SCS classifications.
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ii. Services could be extended 26 feet north easily to serve the off-site land 

if it was converted to urban use.

iii. To an extent, the land to the north is more suited for urban use than the 

subject site, because it adjoins a water reservoir and other urban development, rather than 

land used for farming.

iv. The petitioner argued the abutting land has “better quality agricultural
t

soils.” Petition at page 30. But there is no substantial evidence in the record to support 
this statement or to show that the change in soil types coincides with the property line. And 

it is inconsistent with the petitioner’s testimony that the subject site and land to the north 

have been farmed or grazed together in the past.

V. The petitioner argued that the land to the north is not similar, because 

land to the north is not necessary to extend urban services to the adjoining land already in 

the UGB (i.e., the Malinowski property). But neither is inclusion of most of the subject 
property necessary to provide that service, so that does not sustain a distinction.

c. - There is a dispute about whether the county line is relevant to the similarly . .
situated determination. As noted above the hearings officer concluded that the county line 

is not relevant to the criteria regarding similarly situated lands. The petitioner argued it is 

relevant (if not determinative). Members of Couiicil discussed the issue. The majority 

appeared to find that, however relevant the line might be in general, it is not determinative: 
under the facts of this case, and it does preclude a finding that lands on both sides of the 

line are similarly situated, much the same as Council has found in past locational 
adjustment cases that land in different ownership can be similarly situated. See UGB Case 

95-02 (Knox Ridge) and UGB Case 98-10 (JJ Development).

d. If Council finds that the county line is relevant but not determinative, and that 
the petitioner failed to how that at least 26 feet of the land north of the site is not similarly 

situated. Council does not need to make any changes to the Draft Order.

e. If Council finds that the petitioner has sustained the burden of proof that land 

north of the site is not similarly situated, then it should amend finding II. 11 to read as 

follows:

11. Council finds the evidence in the record shows insufficient difference 
between the subject site and the adjoining land to the north to conclude that 
such lands are not similarly situated.
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a. Based-on-the-aerial-photographs in the^ec-ord,-the-southern portionof-tThe 
soils on the abutting property are not similar, because their surface is fill :.-i. 
from the area excavated for the TVWD reservoir to the north, is not-being 
actively formed and appears indistinguishable-from the subject property (the
area outlined in blue on the aerial photograph attached to Exhibit-21-).-

b. The adjoining property olso isowned by petitioner Jenkins-and zoned - ; ^
• The adjoining property is similar physically to the subject-property in-terms:?

of soils and slopes.-If anything, the adjoining-land to the north is better - ^ 
suited for urban use,-because it is not similar, because hoes not contain 
extensive weflands found on the subject property, and it adjoins a water 
district reservoir to the north and urban subdivisions to the-west.

c. Although the oAdjoining land to the north is not similar, because it is not
::: necessary to extend urban services to the adjoining land already in the UGB

(i.e., the Malinowski property), neither-is inclusion of most of the subject 
property necessary-toprovide-that service.

d. The petitioner<iistinguishes-the adjoining land to the north is not similar 
largely because it is in a different county; but such-jurisdictionafboundaries 
are not relevant to the criteriaiegarding-similarly-situated lands. That
boundary does not create an obstacle-to development between the subject
site and abutting properties.-There4& no physical barrier between-the ^
subject property and the adjoining-36-feet-to the-north, such as a highway,-
street or railroad track; that distinguishes the-subject property from
adjoining-land.

e. The petitioner did not demonstrate that the sSoil conditions on this site and 
the adjoining land to the north are different. On the contrary the petitioner 
testified that-such londs-haye been-farmed-or-grazed in-the past-together with
the subject site. The petitioner-argued that the abutting property contak»
“hattftr qnnlity ngriciiltural soils.” Petitioir-at page 30.' However there is no
substantial evidence in the record to support this statement. The petition 
does not-include a soils-map-or similar evidence of the soils on this and-the
abutting-properties. In additionrthis statement conflicts with petitioners1
statement that “[sjeed production is limited on the Glass IV soils 
immediately adjacent to the Jenkins/Kim site because of poor drainage.”-
Petition at page 27:-This-statement is consistent with the aerial photographs
in the record-which show the-northeni-portk>n of the abutting property is
cultivated-while the southem-portion-is-undisturbedr

f. The Council finds-the evidence in this case can be distinguished from the
evidence in prior cases regarding the “similarly situated” criterion. Many-of
the properties proposed for addition-in-prior cases had some natural-or mart- . - .
made physical feature that-separated the subject properfi' from-adjoining
non-urban land. See, e.g., UGB-Gase 94 01 (Starr/Richards) (1-5 
freeway), UGB Case 95-01 (Harvey) (railroad tracks) and UGB Case 87 A
(Brennt) (steep slopes). In this case,-the subject-preperty-ifriiet physically
distinguishable-frem-adjoining non urban land,-similar to the situation-in
UGB Case 95 02 (Knox Ridge).-

gr—Therefore the Council concludes the petition does set include all similarly 
situated properties. If it did-include dl such lands, it would exceed 20 

Memorandum on Reconsideration Page 20
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acres. It is-not-evident-to-Gouncil^ow-for north similarly-situated lands go,
btft-feey-kiclude at least 1.15 acres of the land north of the subject-site. If as
little'as 26-feet-of-the land adjoining-the-north edge of the subject property is
ineluded-in the UGB,-the-petition would inelude-morethan 20 acresrTThe
evidenee-is insufficient to show-the-adjoining-^6-feet of land is not similarly
situated-to-the-subject-site-based-on-therelevant criteria.

Conclusions

The conclusions at pp. 21-22 of the Draft Order should be amended to be consistent. ... 
with the findings ultimately adopted by the Council.

Respectfully submitted, 
LARRY EPSTEIN, PC

Larry Epstein, AICP
Metro Hearings Officer

Memorandum on Reconsideration 
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BEFORE THE METRO COUNCIL

EXHIBIT B
Metro Growth Mgmt

JUL 0 11999

In the matter of the petition of Michael Jenkins and Sang ) 
Kim for a Locational Adjustment to the Urban Growth ) 
Boundary between Laidlaw and Springville Roads, east ) 
of Kaiser Road in unincorporated Washington County )

HEARINGS OFFICER'S 

REPORT AND 

RECOMMENDATION 

Contested Case No. 98-07

I. INTRODUCTION AND SUMMARY

This report summarizes the findings the hearings officer recommends to the Metro 

Council regarding a proposed locational adjustment to the Urban Growth Boundary 

("UGB"). After balancing the relevant factors in the approval crtiteria, the hearings officer 

to conclude that the petitioners failed to bear the burden of proof that the petition complies 

with those criteria. A different balance could be struck, but the hearings officer believes the 

recommendation is consistent with Council action on other petitions for locational 
adjustments. The petition in this case raises the following major issues:

1. Whether public services and facilities can be provided to the subject property in 

an orderly and economical fashion. The hearings officer found the petition failed to show 

that school services can be provided in an efficient manner.

2. Whether the petition includes all contiguous similarly situated lands. If as much 

as 26 feet of the adjoining land is included in the petition, it would exceed the 20 acres 

maximum permitted for locational adjustments. The hearings officer found that the 

evidence in the record is insufficient to distinguish the subject property from the adjoining 

land to the north, and that the subject property is similarly situated with at least the 

adjoining 26 feet of land to the north.

3. Whether granting the petition results in a superior UGB and a net improvement 
in the efficiency of public facilities and services relevant to the adjustment The hearings 

officer found that it does not result in sufficient net improvement and that more land is 

proposed to be included in the UGB than is necessary to provide any service efficiency. 
Therefore the proposed UGB is not superior to the existing one.

4. Whether retaining the subject property as agricultural land would preclude 

urbanization of an adjacent area already inside the UGB or make the provision of urban
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services to an adjacent area inside the UGB impracticable. The hearings officer found that, 
although including a portion of the subject property in the UGB would provide more 

efficient sewer service to land already in the UGB, less efficient service could be provided 

if the subject property is not included in the UGB.

5. Whether efficiencies created by including the subject property in the UGB 

clearly outweigh any incompatibility with existing agricultural activities. The hearings 

officer found that the increased efficiencies potentially provided by the petition do not 
outweigh adverse impacts of increased urban development adjoining farm uses.

- II. SUMMARY OF BASIC FACTS AND PROCEDURE

1. December 1,1998, Michael Jenkins and Sang Kim ("petitioners") filed a 

petition for a locational adjustment to the metropolitan area UGB. The petitioners propose 

to add to the UGB an 18.85-acre parcel identified as Tax Lot 1100, Section 21, TIN-RIW 

and Tax Lot 101, Section 21BA, TlN-RlW, WM, Washington County (the “subject 
property”). The subject property is situated in unincorporated Washington County. The 

UGB forms the south, west and east boundaries of the subject property. The Washington/ 
Mulmomah County line is the north edge of the subject property. The subject property was 

originally included in the UGB. In 1982 the site was removed from the UGB as a trade 

with another property located adjacent to Tualatin. See Metro Ordinance 82-149.

a. The Washington County Comprehensive Plan designation and zoning 

for the subject property is EFU (Exclusive Farm Use). Adjoining land inside the UGB is 

zoned R6 (Residential, 6 units per acre) and R5 (Residential, 5 units per acre).

“ b. The subject property is now undeveloped pasture, wetlands and forest.
It slopes to the southwest at less than five percent. It is not served by public services. The 

petition was accompanied by comments from the relevant service providers who certified 

they can, with certain exceptions, provide urban services in an orderly and timely manner. 
If the locational adjustment is approved, petitioners propose to develop the subject property 

as a residential subdivision and to extend a public road through the site as a loop street with 

stubs to the east boundary, to extend public water through the site to form a looped system 

with existing off-site lines, to extend public sewer into the site with stubs to the east 
boundary, and to dedicate or reserve a portion of the site as open space.

Hearings Officer's Report and Recommendation 
UGB Contested Case 98-07 (Jenkins/Kim)
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2. Metro hearings officer Larry Epstein (the "hearings officer") held a duly noticed 

public hearing on May 24,1999 to receive testimony and evidence regarding the petition. 
Eleven witnesses testified in person or in writing, including Metro staff, the petitioners’ 
representatives, and seven area residents. The hearings officer held the record open for one 

week to allow the petitioners to submit a closing statement The hearings officer closed 

record in this case at 5:(X) pm on June 1,1999. The hearings officer submitted this report 
and recommendation together with a draft final order to Metro on July 1,1999.

in. SUMMARY OF APPLICABLE STANDARDS AND RESPONSIVE FINDINGS

1. A locational adjustment to add land to the UGB must comply with the relevant 
provisions of Metro Code ("MC") sections 3.01.035(c) and (f). The following findings 

highlight the principal policy issues disputed in the case.

2. MC § 3.01.035(c)(1) requires a petitioner to show (1) that granting the petition 

would result “in a net improvement in the efficiency of public facilities and services” and 

(2) that the area to be added can be served “in an orderly and economic fashion.”

a. There was a dispute about whether school services can be provided to 

the subject site in an orderly and economic fashion. The hearings officer concluded that 
there is insufficient evidence that school services can be provided, because the enrollment at 
elementary and high schools serving the subject property currently exceeds capacity. The 

school district declined to certify that it could provide services in an orderly and economic 

fashion, prejudicing the case for the petition.

• b. There is a dispute whether granting the petition results in a net 
improvement in efficiency of transportation, sanitary sewer, open space and police and fire 

services. The hearings officer found including the subject property in the UGB would 

have a positive effect on the efficiency with which sewer service could be provided to land 

already in the UGB, would have no net effect on the efficiency of transportation services, 
open space or emergency services, and would have a negative effect on efficiency of school 
services. On balance, the hearings officer found that the increased efficiency of providing 

gravity flow sewer service to abutting properties is outweighed by the reduced efficiency in 

providing school services, particularly because including only a small portion of the subject 
property would achieve the positive sewer efficiency. It is not necessary to include most of 

the subject property to achieve a net increase in efficiency of urban services.

Hearings Officer's Report and Recommendation 
UGB Contested Case 98-07 (Jenkins/Kim)
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3. MC § 3.01.035(c)(2) is entitled “maximum efficiency of land use” and requires 

the amendment to facilitate permitted development of adjacent land already in the UGB.

a. There is a dispute about whether development on abutting properties is 

“needed” when the owners have no desire to develop their property for urban uses. The 

hearings officer found that development is “needed” as that term is used in the Code 

because the abutting property is designated for urban development by the Washington 

County Comprehensive plan.

b. The hearings officer further found that granting the petition would 

facilitate needed development on properties east of the subject parcel which already are in 

the UGB. The hearings officer found the petition does comply with § 3.01.035(c)(2), 
based in part on prior Council decisions in other cases.

4. MC § 3.01.035(c)(3) requires an analysis of environmental, energy, social and 

economic impacts of granting the petition, particularly with regard to transit corridors and 

hazard or resource land. There is a dispute about the impacts of existing wetlands and a 

natural gas pipeline on the subject property. The hearings officer concluded that any 

development constraints created by these existing conditions can be addressed when the 

property is developed and therefore the petition does comply with §3.01.035(c)(3), based 

in part on prior Council decisions in other cases.

5. MC § 3.01.035(c)(4) requires retention of agricultural land, such as the subject 
property, unless retaining that land as such makes it impracticable to provide urban services 

to adjacent properties inside the UGB. The hearings officer concluded that retaining the 

subject property as agricultural will not make provision of urban services to land already in 

the UGB impracticable, because all urban services except gravity flow sewer can be 

provided to abutting properties within the UGB by other means. Sewer service can be 

provided to abutting properties by means of a pumped system. Therefore including the 

subject property is not necessary to practicably serve land in the UGB, and the petitioners 

failed to bear the burden of proof sufficient to comply with MC § 3.01.035(c)(4).

6. MC § 3.01.035(c)(5) requires urban development of the subject property to be 

compatible with nearby agricultural activities. There is a dispute about whether the petition 

complies with this standard. The hearings officer finds that the petition does not comply

Hearings Officer’s Report and Recommendation 
UGB Contested Case 98-07 (Jenkins/Kim)
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with this standard based on the testimony regarding conflicts between existing agricultural 
and urban uses. Urban development on the subject property will increase the potential for 

such conflicts. Therefore the petitioners failed to bear the burden of proof sufficient to 

comply with MC § 3.01.035(c)(5).

7. MC § 3.01.035(f)(2) requires the proposed UGB to be superior to the existing 

UGB. The hearings officer found the proposed UGB is not superior to the extent it does 

not comply with the other relevant approval criteria cited above.

8. MC § 3.01.035(f)(3) requires a proposed locational adjustment to include all 
contiguous similarly situated lands. Petitioners argued that the site is not similarly situated 

to contiguous lands based on jurisdictional boundaries and soil types. The hearings officer 

found that jurisdictional boundaries are irrelevant, and the petitioners failed to introduce 

sufficiently probative substantial evidence regarding sbil types of abutting properties to 

support a finding that soil types are different. The hearings officer found land to the north 

of the subject property is similarly situated based on the factors listed in MC § 3.01.035(c). 
Although the exact limit of such similarly situated land is uncertain, at least 26 feet of the 

adjoining property to the north is similarly situated. If the similarly situated lands are 

included in the petition, it will exceed 20 acres, which is the maximum permitted area for a 

locational adjustment under MC section 3.01.035(b). 'Iherefoie the hearings officer found 

the petition does not comply with MC sections 3.01.035(b) and (f)(3).

IV. ULTIMATE CONCLUSION AND RECOMMENDATION

-For the foregoing reasons, the hearings officer concludes the petitioners failed to bear the 

burden of proof that granting the petition would comply with all of the relevant approval 
standards in Metro Code section 3.01.035 for a locational adjustment. Therefore the 

hearings officer recommends the Metro Council deny the petition, based on this Report and 

Recommendation and the Findings, Conclusions and Final Order attached hereto.

ResKCt^y submitted tM

Larry Epstein, AIQP' 
Metro Hearings Officer

Hearings Officer's Report and Recommendation 
UGB Contested Case 98-07 (Jenkins/Kim)
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BEFORE THE METRO COUNCIL

In the matter of the petition of Michael Jenkins and Sang ) 
Kim for a Locational Adjustment to the Urban Growth ) 
Boundary between Laidlaw and Springville Roads, east ) 
of Kaiser Road in unincorporated Washington County )

FINDINGS, 
CONCLUSIONS & 

FINAL ORDER 

Contested Case No. 98-07

I. BASIC FACTS. PUBLIC HEARINGS AND THE RECORD

1. On December 1,1998, Michael Jenkins and Sang Kim ("petitioners") completed 

filing a revised petition for a locational adjustment to the Urban Growth Boundary 

("UGB"), including exhibits required by Metro rules for locational adjustments. See 

Exhibit 3 for the original petition for locational adjustment (the "petition"). Basic facts 

about the petition include the following:

a. The land to be added to the UGB is described as Tax Lot 1100, 
Section 21, TIN-RIW and Tax Lot 101, Section 21BA, TIN-RIW, WM, Washington 

County (the "subject property").1 It is located roughly 1800 feet south of Springville 

Road, roughly 2100 feet north of Laidlaw Road and roughly 2200 feet east of Kaiser Road 

in unincorporated Washington County. The present UGB forms the east, west and south 

edges of the subject property. The Washington/Multnomah County line forms the north 

boundary of the site. Land to the east, west and south is inside the UGB and 

unincorporated Washington County. Land to the north is outside the UGB and in 

unincorporated Multnomah County. See Exhibits 3,8 and 17 for maps showing the 

subject property. Land to the south, east and west is zoned R6 (Residential, 6 units per 

acre). Land to the southeast is zoned R5 (Residential, 5 units per acre). Land to the 

northwest is zoned EFU (Exclusive Farm Use, 80 acre minimum lot size). Land to the 

northeast is zoned MUA-20 (Multiple Use Agriculture, 20 acre minimum lot size). See 

Exhibit IE of the petition. Exhibit 3.

b. The subject property is a rectahgularity-shaped parcel 450 feet north- 
south by about 1900 feet east-west. The site contains 18.85 acres. It is designated and 

zone EFU (Exclusive Farm Use) on the acknowledged Washington County 

Comprehensive Plan and zoning map.

1 The subject property was originally included in the UGB. In 1982 the site was removed from the UGB 
as a trade with another property located adjacent to Tualatin. See Metro Ordinance 82-149.
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c. The subject property slopes southwest from a high of about 410 feet 
above mean sea level ("msl") at the northeast comer to a low of about 360 feet msl along 

the southwest comer. Average slope is less than five percent (Attachment C of exhibit 3).

d. The petition was accompanied by comments from affected jurisdictions 

and service providers. See Exhibits 1,2,6,7, 9.

*3 i. The Washington County Board of Commissioners adopted an
order in which it made no recommendation on the merits of the petition. See Exhibit 16.

ii. The Tualatin Valley Water DisUict (“TVWD”) testified that it 
could serve the subject property, and that approval of the petition would improve water 

service delivery in the UGB. TVWD expressed support for the petition. See Exhibit 2.

iii. The Beaverton School District testified that it would review the
status of school facilities in response to an application for Comprehensive Plan Amendment 
on the subject property. The School District adopted a neutral position regarding the 

petition. See Exhibit 3H to the petition, Exhibit 3. -

iv. The Unified Sewerage Agency of Washington County (“USA”) 
testified that the subject property is not located within the Agency’s service area, but is 

located within the drainage basin. USA could not “definitively state that there is or isn’t. 
[sanitary sewer] capacity for this parcel,” because the site is located outside of USA’s 

current service area. However approval of the petition would result in a net increase in 

efficiency of sanitary sewer service within the UGB. Approval of the petition would not 
result in a net deficiency of storm water seryices. See Exhibits 1 and 7.

V. Tualatin Valley Fire & Rescue (“TVER”) commented that it could 

serve the subject property, and that approval of the petition would have “very little impact 
on fire department services.” TVFR adopted a neutral position regarding the petition.

vi. The Washington County Sheriffs Office commented that it 
could serve the subject property, and that approval of the petition would improve efficiency 

of service delivery in the UGB. See Exhibit 3C to the petition. Exhibit 3.

Findings, Conclusions and Final Order 
UGB Contested Case 98-07 (Jenkins/Kim)

Page 2



1

2

3

4

5

6

7 '

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28

29

30

31

32

33

34

vii. The Tualatin Hills Parks and Recreation District (“THPRD”) 
commented that it has sufficient capacity to serve the subject property if it is annexed into 

the park district See Exhibit 10. THPRD’s comment letter did not discuss efficiency.

viii. Tri-Met did not comment on this petition.

2. Metro staff mailed notices of a hearing to consider the petition by certified mail 
to the owners of property within 500 feet of the subject property, to the petitioners, to 

Washington County, the Department of Land Conservation and Development (“DLCD”), 
service providers, the local Citizen Planning Organization (CPO-7) and persons, agencies 

and organizations who requested notice. See Exhibits 15,19 and 28. A notice of the 

hearing also was published in The Oregonian at least 10 days before the hearing.

3. On May 24,1999, Metro hearings officer Larry Epstein (the "hearings officer") 

held a public hearing at the Washington County Public Services Building Auditorium to 

consider the petition. All exhibits and records of testimony have been filed with the 

Growth Management Division of Metro. The hearings officer announced at the beginning 

of the hearing the rights of persons with an interest in the matter, including the right to 

request that the hearings officer continue the hearing or hold open the public record, the 

duty of those persons to testify and to raise all issues to preserve appeal rights, the manner 

in which the hearing will be conducted, and the applicable approval standards. The 

hearings officer disclaimed any ex parte contacts, bias or conflicts of interest. Eleven 

wimesses testified in person.

a. Metro senior regional planner Ray Valone verified the contents of the 

record and summarized the staff report (Exhibit 18), including basic facts about the subject 
property, the UGB and urban services, and comments from neighboring property owners. 
He testified that the petitioners showed that the proposed locational adjustment complies 

with all of the applicable approval criteria.

i. He noted that the approval of the petition would result in a net 
improvement in efficiency of sewer, water, park and police services, will have no impact 
on fire and transportation services and will reduce efficiency of school services.

Findings, Conclusions and Final Order 
UGB Contested Case 98-07 (Jenkins/Kim)
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ii. He noted that approval of the petition will facilitate needed 

development of the abutting property east of the site which is located within the existing 

UGB (the Malinowski property).

iii. He corrected two minor errors in the Staff Report. TheTHPRD 

letter referenced on page 6 of the Staff Report was dated September 25, 1998. On page 7 

the Staff Report should include storm water in the list of services with which the subject 
property can served in an orderly and economic fashion.

b. Eric Eisman, Ryan O’Brien and Michael Jenkins appeared on behalf of 

the petitioners, Michael Jenkins and Sang Kim.

i. Mr. Eisman noted that the subject property was previously 

included in the UGB. The property was removed in 1982, because the subject property • 
and surrounding area were not expected to be developed with urban services in the near 

future. Circumstances have changed since that time.

(1) He argued that there are no “similarly situated” 

properties based on the soils classifications on the site and the ability to provide services to. 
land within the existing UGB. He introduced a service provider “matrix” summarizing the 

service provider statements submitted in response to the petition. Exhibit 27.

(2) He argued that this petition allows maximum efficiency 

of land use by providing access around the Dogwood Park Area of Special Concern 

(“ASC”), permitting properties to the east to develop at urban densities.

(3) He argued that “on-balance,” retention of this site as 

agricultural land would make the provision of urban services to adjacent areas inside the 

UGB impracticable. Although there are alternative means of providing services, they are 

not practicable due to cost, environmental impacts, timing and lack of willing buyers and 

sellers. He argued that urban services are “needed” to serve abutting properties based on 

their urban designation in the County’s Comprehensive Plan. The current plans of the 

property owners are not relevant.

(4) He testified that the site plan is only intended to show 

that the property can be developed consistent with the County’s minimum density

Findings, Conclusions and Final Order 
UGB Contested Case 98-07 (Jenkins/Kim)
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standards. The petition responded to the Goal 5 issues based on the Goal 5 resources 

identified in the Washington County inventory. The petitioners delineated the wetlands on 

the site. Development on this site may impact wetlands to some extent But such impacts 

are permitted subject to mitigation. The petitioners’ traffic study considered all 
intersections identified as intersections of concern by Washington County. He argued that 
the site can be developed around the natural gas pipeline.

(5) He argued that the alleged comments from US A staff 

regarding the feasibility of alternative sewer extensions are not in the record and therefore 

are not substantial evidence.

(6) He argued that the petition is consistent with the 

Dogwood Park ASC and the Bethany Community Plan. Adding this site to the UGB will 
allow development while minimizing impacts on the ASC.

ii. Mr. O’Brien argued that inclusion of this property in the UGB is 

necessary to provide urban services to properties within the existing UGB within 5 to 10 

years. It is unlikely that urban services will be provided to the abutting properties through 

alternative means within this time period. Therefore retention of the subject property as 

agricultural land will make it impracticable to provide urban services to properties within 

the existing UGB.

(1) He noted that, although the wetlands on the subject 
property limit development, it is feasible to develop this site. Development on this property 

will provide an opportunity for enhancement of the existing wetlands. State law prohibits 

development on this site from causing flooding on adjacent properties.

(2) He argued that the land within the powerline right of 

way south of the subject property is entirely wetlands. The Oregon Division of State Lands 

(“DSL”) and the Army Corps of Engineers (the “Corps”) do not want sewers located in 

wetlands. The electrical utilities do not want other public services located within the right 
of way due to concerns about equipment near the powerlines. In addition, the Greenwood 

Hills development was not required to extend sewer stubs to the north and east boundaries 

of that site.

Findings, Conclusions and Final Order 
UGB Contested Case 98-07 (Jenkins/Kim)

Pages



1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

(3) Sewers could be extended in the low areas within 

Dogwood Park. But that would require easements across several private properties. USA 

prefers that sewers be located in public streets. Public services are unlikely to be extended 

through Dogwood Park in the near future.

iii. Dr. Jenkins argued that development on this site will not impact 
the farm operation on his property north of the site: the cultivated areas shown in the aerial 
photographs. He currently leases the property for grass seed production, but it has been 

planted with a variety of crops by different farmers during the 19 years he has owned the 

property. The owners of adjacent properties have never complained about impacts from 

farm practices. He argued that the subject property is not useable for farming or pasture 

due to the urban development to the west “They’re not going to want cow manure and 

flies'in their backyards.” People cut his fences to prevent use of his property for cattle 

grazing. He argued that the Malinowskis are not aggressively farming their property east 
of the subject site. They use it for limited grazing. They do not harvest hay. Most of their 

pastures are further north, in Multnomah County and separated from the subject property 

by intervening properties.

(1) He summarized the development potential in the area.
He argued that the areas southeast of the site will develop in the near future as sanitary 

sewer service is extended. Development on the subject property will assist development in 

the area by enhancing east-west circulation around the Dogwood Park ASC. He argued 

that the Teufel letter (exhibit 20) demonstrates that, unless this petition is approved, the 

Malinowski property will remain isolated for many years. Road and sewer access through 

this site will be lost, because the abutting property south of the site (the Bosa North 

subdivision) will be developed.
>

(2) He argued that development on this site will extend 

sanitary sewers within public streets rather than in private easements, consistent with 

USA’s preferences. He testified that Don Scholander, the owner of the Greenwood Hill 
subdivision, will not grant an easement to allow sanitary sewer extension to the 

Malinowski property. He opined that sanitary sewers are unlikely to be extended through 

the Dogwood Park ASC, because it would removal of numerous trees.

c. Chris Warren testified on behalf of Lexington Homes, the owner of the 

Bosa North subdivision south of the site, in support of the petition. He argued the petition

Findings, Conclusions and Final Order 
UGB Contested Case 98-07 (Jenkins/Kim)
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needs to be approved to enhance cross circulation in the area. If this petition is denied 

Lexington Homes will develop the proposed street stubs south of the subject property as 

residential lots within one year.

d. Greg and Richard Malinowski, the owners of the property east of the 

site, testified in opposition to the petition.

i. Greg Malinowski summarized his written testimony (Exhibit 21).

(1) He testified that they are farming their property. They 

have no plans to develop it Development on the subject property would threaten the 

continued operation of their farm. He argued that the subject property should be retained in 

agricultural use and as a natural wetland. He summarized their farm operations. He 

testified that they are seeking to “trade” their property out of the UGB. Approval of this 

petition could eliininate that option.

(2) He argued that the property north of the site (outlined in 

blue on the aerial photo attached to exhibit 21) is similarly situated and owned by petitioner 

Jenkins. If this petition is approved, petitioner Jenkins will argue that the abutting property 

is too small to farm and therefore should also be included in the UGB.

(3) He argued that the majority of the subject site is wetland 

based on Metro’s “flood prone soils” maps. This site (and their property to the east) are 

wet for three months of the year. He introduced photographs showing standing water on 

the site, exhibits 25a and b. He expressed concern that development on this site will 
increase flooding on their property east of the site. They cut hay on their property and 

graze cattle during the summer and fall.

(4) He argued that approval of this petition is not required to 

provide sanitary sewer service to their property. Equally efficient alternatives are available. 
Sanitary sewers can be extended to their property within the powerline right of way south 

of the site, within the existing UGB. The petitioners do not own the right of way, and it is 

not part of the subject property. There are no trees or slopes which might interfere with 

extension of sanitary sewer lines. Allen Lindell, the owner of the property southeast of the 

site, is willing to grant an easement allowing extension of sanitary sewers across his 

property. A sewer line in this location would also serve future redevelopment of Mr.
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LindeU’s property. Sewer lines in the Greenwood Hills development would be too high to 

serve future development on lands east of Greenwood Hills.

(5) He testified that issues regarding public services and 

access to their property were addressed when the subject property was removed from the 

UGB in 1982. The subject property would not have been removed at that time if it would 

have prevented extension of services to their property.

ii. Richard Malinowski argued that approval of this petition will 
have an adverse impact on their active farm operations due to increasing conflicts with 

urban-uses. He testified that they frequently run their equipment in the early mornings and 

late evenings during the summer. They have received complaints and threats from 

neighbors regarding noise and dust under existing conditions. He expressed concern that 
urban residents will use their fields for playgrounds; leaving debris which could damage 

harvesting equipment, knocking down crops and opening gates allowing animals to escape. 
In the past people have cut their fences in order to ride motorcycles and four-wheel drive 

vehicles on their fields. These impacts will increase with increasing development on 

abutting properties.

e. Mary Manseau opined that the ASC designation will not prevent 
extension of urban services and future development in the area. Greenwood Drive will be 

extended in the future when adequate sight distance is available at the 137th/Laidlaw Road 

intersection. She argued that orderly extension of public services can occur without this 

locational adjusUnent Extending sewers through this site will only provide service to the 

western portion of the Malinowski site. She argued that area schools are already over 

capacity. Elementary students are being bussed to other schools. Development on the 

subject property will add to the problem if this petition is approved. She argued that the 

transportation report is incomplete, because it failed to address impacts on streets to the 

south and east She argued that roads to access this site would impact open space and • 
wetland mitigation sites within the Bosa North development She argued that this petition 

is inconsistent with the Bethany Commuttity plan which recommends that powerline 

corridors, streams, wetlands and similar features to define the boundaries of the 

community. She questioned whether the site can be developed with 80 lots as proposed 

due to the large wetlands on the site. She argued that the Staff Report overstates the 

potential adverse environmental impacts of continued agricultural use and fails to consider
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the impacts to the wetlands of urban development on this site. The forested upland areas of 

the site must be clear cut to allow development on the site,

f. April Debolt argued that the wetlands on this site are an important natural 
resource, and they form a natural boundary on this site. Red-legged frogs and western 

pond turtles, listed as endangered or threatened species in Oregon, live in the wetlands on 

the site. She opined that livestock grazing on the site, during the right time of year, can 

enhance the complexity of the wetland ecosystem. She argued that development on this site 

is inefficient. It is located several hundred feet from existing urban development and it 
abuts existing agricultural uses. Access to this site through Bosa North will impact the 

open space/wetlands areas preserved on that site. She argued that the applicant ignored the 

existing 16-inch high pressure natural gas line which crosses this site. She argued that 
sewer lines could be extended within the open space on the north edge of the Bosa North 

development without removing any trees,

g. Tom Hamann argued that the subject property should remain rural. 
Development on this site will put pressure on other lands outside the UGB to convert to 

urban uses.

h. Ted Nelson expressed concerns that development on this site could 

impact his property to the north. His property is roughly 100 feet higher in elevation, and 

it is very wet during the winter. Development on this site may block natural storm water 

flows and cause increased flooding on his property,

i. George and Susan Teufel submitted written testimony in opposition to 

the petition. Exhibit 20.

; j. Mary Kyle McCurdy submitted written testimony in opposition to the 

petition on behalf of 1000 Friends of Oregon. Exhibit 23.

k. The hearings officer held the record open for 1 week to allow the 

petitioners an opportunity to submit a closing statement The record in this case closed at 
5:00 pm on June 1, 1999.

5. On July 1,1999, the hearings officer filed with the Council a report, 
recommendation, and draft final order denying the petition for the reasons provided therein.
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Copies of the report and recommendation were timely mailed to parties of record together 

with an explanation of rights to file exceptions thereto and notice of the Council hearing to 

consider the matter.

6. The Council held a duly noticed public hearing to consider testimony and timely 

exceptions to the report and recommendation. After considering the testimony and 

discussion, the Council voted to deny the petition for Contested Case No. 98-7 

(Jenkins/Kim), based on the findings in this final order, the report and recommendation of 

the hearings officer, and the public record in this matter.

n. APPUCABLH APPROVAL STANDARDS AND RESPONSIVE FINDINGS

1. Metro Code section 3.01.035(b) and (c) contains approval criteria for all 
locational adjustments. Metro Code section 3.01.035(f) contains additional approval 
criteria for locational adjustments to add land to the UGB. The relevant criteria from those 

sections are reprinted below in italic font. Following each criterion are findings explaining 

how the petition does or does not comply with that criterion.

The relevant goals, rules and statutes are implemented by the procedures in Chapter 

3.01. Metro Code section 3.01.005.

Area of locational adjustments. All locational adjustment additions
and administrative adjustments for any one year shall not exceed 100 net
acres and no individual locational adjustment shall exceed 20 net acres...
Metro Code section 3.01.035(b)

" 2. No locational adjustments or administrative adjustments have been 

approved in 1999. Therefore not more than 100 acres has been added to the UGB 

this year. The petition in this case proposes to add 18.85 acres to the UGB, which 

is less than 20 acres. Therefore, as proposed, the petition complies with Metro 

Code section 3.01.035(b). However, if all similarly situated land is included in the 

adjustment, the area of the adjustment would exceed 20 acres. See the findings 

regarding Metro Section 3.01.035(f)(3) for more discussion of the “similarly 

situated” criterion.
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Orderly and economic provisions of public facilities and 

services. A locational adjustment shall result in a net improvement in the 

efficiency of public facilities and services, including but not limited to. . 
water, sewerage, storm drainage, transportation, parks and open space in 

the adjoining areas within the UGB; and any area to be added must be 

capable of being served in an orderly and economical fashion.
Metro Code section 3.01.035(c)(1)

3. The Council finds that the subject property can be served in an orderly and 

economic manner by most public facilities and services, including water, sanitary sewers, 
roads, storm drainage, transit and emergency services, based on the comments in the 

record from the service providers. However the Council further finds that the petitioner 

failed to demonstrate that school services can be provided to the subject property in an 

orderly and economic fashion.

a. USA testified that it could not “definitively state that there is or isn’t 
[sanitary sewer] capacity for this parcel.” However if the petition is approved, the 

developer would be required to pay for any necessary upgrades to the capacity of collection 

system and treatment facilities. Therefore the Council finds that adequate sewer capacity 

can be provided to serve this property.

b. There is no substantial evidence that school services can be provided to 

the subject property in an orderly and economical fashion. The applicant testified (page 18 

of the petition. Exhibit 3) that the elementary school and high school which would serve 

this site are both currently over capacity. The middle school which is cunently under 

construction south of the site is projected to reach capacity within two years after 

completion.2 Development on the subject property is projected to generate 59 students (33 

elementary, 14 middle and 12 high school). Exhibit 4. The Beaverton School District 
testified that it would address school capacity issues through the Comprehensive Plan 

Amendment process. Exhibit 3H of the Petition, Exhibit 3. Therefore Council finds that 
there is no substantial evidence that school services can be provided to the subject property 

in an orderly and economical fashion.

2 Findley Elementary School has a edacity of 691 students and 1998-99 enrollment of 787. Sunset High 
School has a capacity of 1,508 students and 1998-99 enrollment of 1,617.
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i. Schools are not expressly included in the list of services in this 

criteria. However the list is expressly non-exclusive. Therefore the Council finds that 
school capacity is a relevant service and this criteria is not met

4. Metro rules do not define how to calculate net efficiency of urban services. In 

the absence of such rules, the Council must construe the words in practice. It does so 

consistent with the manner in which it has construed those words in past locational 
adjustments. The Council concludes that the locational adjustment proposed in this case 

does not result in a net improvement in the efficiency of services sufficient to comply with 

Metro Code section 3.01.035(c)(1), based on the following findings:

a. Including the subject property in the UGB will reduce the net efficiency 

of school services, because there is insufficient capacity to accommodate students, and 

residential development on this site will increase the burden on the School District.

b. Including the subject property in the UGB increases the net efficiency of 

sewer service, because it enables the petitioners to serve properties east of the subject 
property (the Malinowski properties) with a gravity flow sewer line. Based on the 

testimony of Nora Curtis with USA, if the subject property is not included in the UGB, 
then the Malinowski properties would have to be served with a pump station. Exhibit 1. 
That is inherently less efficient than a gravity flow line, because a pump station contains 

mechanical and hydraulic parts that require maintenance and repair and relies on electricity 

to operate instead of gravity. This finding is consistent with the Council action in UGB 

Case 8-04 (Bean) and UGB Case 94-01 (Starr/Richards) where locational adjustments 

allowed gravity flow systems instead of pump stations.

i. There is no substantial evidence that alternative routes for gravity 

flow sewer service are practicable or available. It was alleged that sewers could be 

extended to the Malinowski properties through the powerline right of way south of the 

subject property within the existing UGB. However sewer lines do not extend to the 

powerline right of way now. Sewer lines serving the Greenwood Hill subdivision were 

stubbed in NW Greenwood Drive south of the site. Gravity sewers could be extended to 

the Malinowski properties from this stub (“Option 2” identified by the applicant in 

Attachment C of the Staff Report, Exhibit 18). However there is no substantial evidence 

that this sewer extension could serve the western portion of the Malinowski properties, 
which are a lower elevation, with gravity flow sewers.
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ii. It is not necessary to include all of the subject property in the 

UGB to provide gravity flow sewer service to the Malinowski property. A sewer line 

could be extended from within the eastern portion of the subject site. More than the eastern 

half of the subject property is not necessary to provide gravity flow sewer service to the 

Malinowski property. Consequently, although sewer service would be more efficient if the 

eastern portion of the subject property is included in the UGB, including the western 

portion of the subject property in the UGB provides no net effieiencies to sewer service or
other urban services. See pp. 2-3 of Exhibit 23; also see, Parklane v. Metro,_Or LUBA
_ (LUBA No. 97-48, 2/25/99).

c. The Council finds that including the subject property in the UGB has no 

effect on the net efficieney of park and open space services and facilities. The April 12, 
1999 letter from the THPRD states that the Park District “welcomes the proposed 

development area into the District..” It does not state that approval of this petition results 

in increased efficiency of park and open space services.

i. Approval of the petition could increase the amount of open space 

within the Park District because the wetland areas of the subject property could be dedicated 

to the THPRD when the subject property is developed. The area proposed to be dedicated 

is adjacent to the existing open space within the Kaiser Woods subdivision to the west3 

Therefore approval of this petition will expand the amount of contiguous open space area in 

the Park District Increasing the area of open space increases the efficiency of open space 

services for purposes of this section.

ii. However the Council also recognizes that, under existing 

zoning, use of the subject property is so constrained that it is reasonably likely to remain 

undeveloped and substantially in an open space even if it is not included in the UGB. If the 

petition is approved, roughly one third of the subject property, about 7.33 acres, will be 

cleared and developed for urban uses, substantially reducing the amount of aetual open 

space in the area. Therefore, including the subject property in the UGB aetually may 

reduce the area of open space in fact if not in designation. Given these faets, the Council 
concludes that, on balance, ineluding the subject property has no net effect on open space

3 Although the Kaiser Woods open space is "separated from this site by the intervening powerline right of 
way, the right of way is designated open space in the Bethany Community Plan.
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d. Council finds the petitioner failed to bear the burden of proof that 
including the subject property in the UGB increases the net efficiency of transportation 

services for land already in the UGB. The Council finds that including the subject property 

in the UGB has no net increase in transportation efficiency.

s i. The Council finds that development on the subject property
would create an opportunity for additional cross-circulation in the area by extending a stub 

street that could serve the Malinowski properties.

ii. The Council further finds that east-west cross-circulation will be 

provided through the Dogwood Park ASC by the future extension of NW Greenwood 

Drive. The Bethany Community Plan requires that this area be “protected” but it also 

assumes that this area will eventually redevelop. Although NW Greenwood Drive is 

currently barricaded, it is clearly intended to be extended in the future. This street was' 
stubbed to the east and west boundaries of the Dogwood Park ASC. Washington County 

required the developer of the Greenwood Hill subdivision to connect to this street. Future 

development to the east will presumably be required to extend this street further east and 

south, enhancing cross-circulation in the area.

iii. Whether including the subject property in the UGB results in 

increased transportation efficiency depends on whether the Malinowski property is 

developed before the barriers are removed and Greenwood Drive is extended to the east 
There is no certainty when the adjoining land in the UGB will develop or when the barriers 

in Greenwood Drive will be removed. Including the property in the UGB may or may not 
increase transportation efficiency. There is no substantial evidence that including the 

subject property will necessarily enhance transportation efficiency.

e. The Council concludes that the petitioner failed to bear the burden of 

proof that approval of this petition will increase efficiency of emergency services. As 

discussed above, approval of this petition may enhance east-west circulation in the area. 
However this petition will result in a substantial efficiency only if the Malinowski 
properties redevelop and extend streets to the east before the barriers are removed and 

Greenwood Drive is extended to the east
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f. The Council cannot make a finding regarding the efficiency of transit 
services, as the petition submittal does not include comments from Tri-MeL

g. The Council concludes that the petitioner failed to bear the burden of 

proof that this locational adjustment will result in a net improvement in the efficiency of 

water services in the adjoining area already in the UGB. TVWD testified that this locational 
adjustment would allow the creation of a looped water system through the site and provide 

for future extension to properties to the east within the existing UGB. However there is no 

substantial evidence that a similar efficiency cannot be achieved by construction of a looped 

water system through lands southeast of the subject property within the existing UGB 

when they are redeveloped in the future.

h. It is not apparent from the record that including the subject property in 

the UGB will increase the net efficiency of surface water management/storm drainage, 
natural gas, electricity and fire protection for land already in the UGB, except by marginally 

increasing the population served by those facilities and thereby spreading their cost over a 

slightly larger population base, making them somewhat more economical to residents of 

land already in the UGB. However this impact is not enough by itself to conclude these 

services will be more efficient if the property is included in the UGB based on prior 

locational adjustment cases (see, e.g., UGB Case 88-02 (Mt. Tahoma) and UGB Case 95- 

02 (Knox Ridge)).

i. Under these circumstances. Council finds that including the subject 
property in the UGB does not result in net improvement in public facilities and services. 
Approval of this petition will result in a net increase in the efficiency of sewer services. 
However approval of this petition will result in a net decrease in the efficiency of school 
services. Other services rhay or may not be more efficient as a result of including the 

subject property. Council concludes the petitioner failed to cany the burden of proof that 
the petition complies with Metro section 3.01.035(c)(1).

Maximum efficiency of land uses. The amendment shall facilitate 

needed development on adjacent existing urban land. Needed development, 
for the purposes of this section, shall mean consistent with the local 
comprehensive plan and/or applicable regional plans.
Metro Code section 3.01.035(c)(2)
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5. Including the subject property in the UGB facilitates needed development on 

adjacent existing urban land, (i.e., the Malinowski properties), because it makes it possible 

to serve that property with a gravity flow sewer.

a. The Malinowskis’ stated lack of desire to develop their property is 

irrelevant to this criteria. The Malinowski properties are designated for urban residential 
development in the Washington County Comprehensive Plan. Sewer service must be 

provided to the Malinowski properties if they are to be developed consistent with the 

comprehensive plan. Therefore the Council finds that including the subject property in the 

UGB facilitates needed development on adjacent existing urban land.

b. The Council acknowledges that it is not necessary to include the subject 
property in the UGB to provide any form of sewer service to the Malinowski properties. 
The Malinowski properties could be served by extending a sewer line from the southwest, 
from the existing stub in Greenwood Drive or from the south up 137th Avenue. However, 
based on the topography in the area and the statement from USA, alternative routes for 

sewer lines would require pumping of sewage from portions of the Malinowski properties.

c. Given the importance of the efficiency of service delivery in section 

3.01.035(c)(1), the Council finds that the availability of a less efficient means of sewer 

service, (i.e., a system that relies on a pump station), does not preclude and is not 
inconsistent with a finding diat the locational adjustment in this case facilitates development 
on the Malinowski properties by enabling it to be served with a mote efficient sewer 

system. This is consistent with and similar to the Council's action in the matter of UGB 

Case-88-04 (Bean) and UGB Case 94-01 (Starr/Richards).

6. The Council further finds that including the subject property in the UGB does 

not otherwise facilitate needed development on adjacent existing urban land. Urban 

services other than gravity flow sewers can be provided to adjoining properties within the 

existing UGB without approving the petition.

a. Development on this site would require extension of urban services, 
sewer, water, etc., through the site to the west edge of the Malinowski properties. But 
these extensions can be accomplished whether or not the subject property is developed. 
Public services, other than gravity flow sewer, will be extended to the Malinowski
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properties as properties to the southeast are redeveloped in the future. The fact that it may 

take longer for services to reach the Malinowski properties through redevelopment within 

the existing UGB is irrelevant to this criteria. In addition, there is no substantial evidence 

that providing services to the Malinowski properties through this site will encourage the 

Malinowski properties to redevelop any sooner than will otherwise occur;

Environmental, energy, social & economic consequences. Any 

impact on regional transit corridor development must be positive and any 

limitations imposed by the presence of hazard or resource lands must be 

addressed. Metro Code section 3.01.035(c)(3)

7. Council finds including the subject property in the UGB would not have any 

impact on regional transit corridor development, because the nearest regional corridor is 

more than one-quarter mile from the site. Council further finds that the subject property is 

not subject to hazards identified by Washington County. The presence of a wetlands can 

be addressed through compliance with state laws. Although development on this site is 

likely to impact these wetlands, such impacts are not prohibited so long as adequate 

mitigation is provided. Development constraints created by the existing natural gas pipeline 

on the subject property also can be addressed.

Retention of agricultural land. When a petitioners includes land with 

Agricultural Class I-IV soils designated in the applicable comprehensive 

plan for farm or forest use, the petition shall not be approved unless it is 

factually demonstrated that:

(A) Retention of any agricultural land would preclude urbanization 

of an adjacent area already inside the UGB, or

(B) Retention of the agricultural land would make the provision of 

urban services to an adjacent area inside the UGB impracticable.
Metro Code section 3.03.035(c)(4)

8. The subject property contains Class HI and IV soils, and it is designated and 

zoned EFU. Therefore Council finds this criterion does apply. The fact that the petitioners 

are not actively farming the subject property is irrelevant to this criteria.
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a. The Council finds that retaining the subject property as agricultural land 

will not preclude urbanization of adjacent lands. Public services and facilities can be 

provided to the Malinowski properties through lands within the existing UGB, just not as 

efficiently. However efficiency is not relevant to the findings under this section; only 

practicability of Service is relevant

b. The Council further finds that retaining the subject property as 

agricultural land will not make the provision of urban services to adjacent properties inside 

the UGB impracticable. Sewer service can be provided to the Malinowski properties by 

means of a pump station. The Council finds that, although pumping sewage is less 

efficient than gravity flow, it is a practicable alternative. All other urban services will be 

provided to abutting properties within the UGB as properties to the south and east are 

redeveloped in the future.

Compatibility of proposed urban uses with nearby agricultural 
. activities. When a proposed adjustment would allow an urban use in 

proximity to existing agricultural activities, the justification in terms of this' 
subsection must clearly outweigh the adverse impact of any incompatibility.
Metro Code section 3.01.035(c)(5)

9. The Council finds, based largely on the testimony of the Malinowskis and Mr. 
Jenkins at the hearing, that the proposed adjusunent will be incompatible with ongoing 

agricultural activities on the Malinowski properties. The minimal service efficiencies 

achieved by including subject property in the UGB do not “clearly outweigh” the adverse 

impacts of its urban development on existing agricultural activities.

a. The Malinowskis testified that their property abutting the east boundary 

of the subject property is in active agricultural use. They harvest hay and graze cattle on 

this portion of their property. The petitioner. Dr. Jenkins, testified based on his own 

experience that these activities are incompatible with urban development on abutting 

properties. Both Dr. Jenkins and the Malinowskis testified that their fences have been cut, 
allowing their livestock to escape. The Malinowskis testified that they receive complaints 

about noise and dust from their harvesting activities under existing conditions.

b. The Council finds that urban development on this site will increase the 

potential for such conflicts by allowing urban residential development abutting the west
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boundary of the Malinowski property. The Malinowski property is largely buffered from 

urban development under existing conditions. The powerline right of way along the south 

boundary of their property provides a buffer between their property and abutting urban 

lands. Properties to the north are outside the UGB and designated for rural development in 

the Mulmomah County Comprehensive Plan. Properties to the east are within the UGB, 
but they are not currently developed with urban uses. The subject property, abutting the 

west boundary of the Malinowski property, is designated exclusive farm use by the 

Washington County Comprehensive plan. Approval of this petition would bring urban 

development closer to the Malinowski property, thereby increasing the likelihood of 

conflicts between urban and farm uses.

c. The fact that the Malinowski properties are located within the UGB is 

irrelevant to this criterion. The Code does not distinguish between existing agricultural 
uses based on their location within or outside the UGB.

Superiority. [T]he proposed UGB must be superior to the UGB as 

presently located based on a consideration of the factors in subsection (c) of 

this section. Metro Code section 3.01.035(f)(2)

10. Based on the evidence in the record, Council finds that the proposed UGB is 

not superior to the existing UGB, because:

a. There is no evidence that public services (schools) can be provided to the 

subject property in an orderly and economic fashion;

b. The proposed UGB would not result in a net increase in service and land 

use efficiencies for the public commensurate with the size and nature of the locational 
adjustment;

c. Retention of the subject property as agricultural land would not preclude 

urbanization of adjacent land already inside the UGB or make the provision of urban 

services adjacent urban land impracticable;

d. The benefits including the subject property in the UGB do not clearly 

outweigh impacts on existing agricultural uses; and

Findings, Conclusions and Final Order 
UGB Contested Case 98-07 (Jenkins/Kim)
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e. It does not include all similarly situated land.

Similarly situated land. The proposed UGB amendment must include 

all similarly situated contiguous land which could also be appropriately 

included within the UGB as an addition based on the factors above. Metro 

Code section 3.01.035(f)(3)

11. Council finds the evidence in the record shows insufficient difference between 

the subject site and the adjoining land to the north to conclude that such lands are not 
similarly situated.

a. Based on the aerial photographs in the record, the southern portion of the 

abutting property is not being actively farmed and appears indistinguishable from the 

subject property (the area outlined in blue on the aerial photograph attached to Exhibit 21).

b. The adjoining property also is owned by petitioner Jenkins and zoned 

EFU. The adjoining property is similar physically to the subject property in terms of soils 

and slopes. If anything, the adjoining land to the north is better suited for urban use, 
because it does not contain extensive wetlands found on the subject property, and it adjoins 

a water district reservoir to the north and urban subdivisions to the west.

. c. Although the adjoining land to the north is not necessary to extend urban 

services to the adjoining land already in the UGB (i.e., the Malinowski property), neither is 

inclusion of most of the subject property necessary to provide that service.

d. The petitioner distinguishes the adjoining land to the north largely 

because it is in a different county; but such jurisdictional boundaries are not relevant to the 

criteria regarding similarly situated lands. That boundary does not create an obstacle to 

development between the subject site and abutting properties. There is no physical barrier 

between the subject property and the adjoining 26 feet to the north, such as a highway, 
street or railroad track, that distinguishes the subject property from adjoining land.

e. The petitioner did not demonstrate that the soil conditions on this site and 

the adjoining land to the north are different On the contrary the petitioner testified that 
such lands have been farmed or grazed in the past together with the subject site. The 

petitioner argued that the abutting property contains “better quality agricultural soils.”

Findings, Conclusions and Final Order 
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Petition at page 30. However there is no substantial evidence in the record to support this 

statement. The petition does not include a soils map or similar evidence of the soils on this 

and the abutting properties. In addition, this statement conflicts with petitioners’ statement 
that “[s]eed production is limited on the Class.IV soils immediately adjacent to the 

Jenkins/Kim site because of poor drainage.” Petition at page 27. This statement is 

consistent with the aerial photographs in the record which show the northern portion of the 

abutting property is cultivated while the southern portion is undisturbed.

f. The Council finds the evidence in this case can be distinguished from the 

evidence in prior cases regarding the “similarly situated” criterion. Many of the properties 

proposed for addition in prior cases had some natural or man-made physical feature that 
separated the subject property from adjoining non-urban land. See, e.g., UGB Case 94-01 

(Starr/Richards) (1-5 freeway), UGB Case 95-01 (Harvey) (railroad tracks) and UGB Case 

87-4 (Brennt) (steep slopes). In this case, the subject property is not physically 

distinguishable from adjoining non-urban land, similar to the situation in UGB Case 95-02 

(Knox Ridge).

g. Therefore the Council concludes the petition does not include all 
similarly situated properties. If it did include all such lands, it would exceed 20 acres. It is 

not evident to Council how far north similarly situated lands go, but they include at least 
1.15 acres of the land north of the subject site. If as little as 26 feet of the land adjoining 

the north edge of the subject property is included in the UGB, the petition would include 

more than 20 acres. The evidence is insufficient to show the adjoining 26 feet of land is 

not similarly situated to the subject site based on the relevant criteria.

III. CONCLUSIONS

Based on the foregoing findings, the Council adopts the following conclusions.
• I

1. Public services and facilities, including water, sanitary sewer, storm drainage, 
transportation, and police and fire protection, can be provided to the subject property in an 

orderly and economical fashion.

2. School services cannot be provided to the subject property in an orderly and 

economical fashion.

Findings, Conclusions and Final Order 
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3. On balance, Council concludes the petition does not comply with MC section 

3.01.035(c)(1), because the petitioners did not carry the burden of proof that including all 
of the subject site in the UGB will result in a net improvement in the efficiency of public 

services and facilities. The petition includes more land than necessary to provide service 

efficiencies that could lesult from granting the petition.

4. The petitioners showed that the proposed addition will facilitate needed 

development on adjacent existing urban land. Therefore Council concludes the petition 

does comply with MC section 3.01.035(c)(2).

5. The petitioners showed that including the subject property in the UGB will not 
affect regional transit corridor development and that limitations imposed by the presence of 

wetlands and a natural gas transmission pipeline can be addressed. Therefore Council 
concludes the petition does comply with MC section 3.01.035(c)(3).

6. The petitioners failed to cany the burden of proof that retention of the subject 
property as agricultural land would preclude urbanization of an adjacent area already inside 

the UGB, or make the provision of urban services to an adjacent area inside the UGB 

impracticable. Thus the petition does not comply with MC section 3.03.035(c)(4).

7. The petitioners failed to carry the burden of proof that efficiencies created by 

including the subject property in the UGB clearly outweigh the adverse impact of any 

incompatibility with existing agricultural activities. Thus the petition does not comply with 

MC section 3.01.035(c)(5).

8. The petitioners failed to show that the proposed addition will result in a superior 

UGB. Thus the petition does not comply with MC section 3.01.035(f)(2)

9. The petition does not include all similarly situated contiguous land outside the 

UGB. If it did include all such lands, the area in question would exceed 20 acres, which is 

the maximum area permitted as a locational adjustment

Findings, Conclusions and Final Order 
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IV. DECISION

Based on the findings and conclusions adopted herein and on the public record in 

this matter, the Metro Council hereby denies the petition in Contested Case 98-07 

(Jenldns/Kim).
DATED:________________________
By Order of the Metro Council 
By

Findings, Conclusions and Final Order 
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ATTACHMENT A TO THE FINAL ORDER IN THE 

MATTER OF CONTESTED CASE 98-07 (Jenkins/Kim):
EXHIBITS

Exhibit No. Subject matter

Ex# Date Source Subject
1 11/05/98 USA Service provider comment
2 11/24/98 TVWD Service provider comment
3 12/01/98 Applicants Petition for locational adjusUnent and

attachments
4 01/07/99 Winterowd (WPS) Beaverton School Disttict capacitv
5 01/19/99 Pacific Hab.Serv. Wetland permitting & mitigation
6 01/22/99 TVFRD Service provider comment
7 04/12/99 USA Service provider comment
8 2/23/99 Washington County Staff report to plarming comm’n & attachments
9 04/14/99 Washington County Addendum to the Staff report to planning

comm’n & attachments
10 04/21/99 THPRD Service provider comment
11 04/23/99 LDC Design Group Supplemental information to Washington County
12 04/26/99 Malinowski Letter in opposition
13 04/27/99 WPS Summary of 4/27/99 BCC hrg
14 04/27/99 Washington County Addendum Staff Report to BCC
15 04/28/99 Metro Notice to DLCD
16 05/03/99 Washington County Cover letter for county comment
17 05/04/99 Metro Notice to Washington County special districts

and agencies
18 05/13/99 Metro . Staff Report to hearings officer
19 05/24/99 Metro Public notice
20 05/17/99 Teufel Letter in opposition
21 05/24/99 Malinowski Letter in opposition & attachments
22 n.d. M. Manseau Letter in opposition
23 05/24/99 1000 Friends Letter in opposition
24 n.d. LDC Design Group 1 l”xl4” maps of site and surrounding area

25a.. n.d. Malinowski Photo of site
25b n.d. Malinowski Photos of site
26 n.d. LDC Design Group Aerial photo of site
27 05/24/99 Winterowd (WPS) Service provider table_________________
28 n.d. Metro Mailing list______ '
29 10/20/98 Metro Reactivation notice
30 06/1/99 Winterowd (WPS) Final argument
31 06/1/99 Cox Final argument

Findings, Conclusions and Final Order 
UGB Contested Case 98-07 (Jenkins/Kim)
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STAFF REPORT

CONSIDERATION OF ORDINANCE NO. 99-816 DENYING URBAN GROWTH BOUNDARY 
LOCATIONAL ADJUSTMENT CASE 98-7: JENKINS/KIM AND 

ADOPTING HEARING OFFICER’S REPORT INCLUDING FINDINGS AND CONCLUSIONS

Date: Septembers, 1999 Presented by: Larry Epstein, Hearings Officer 
Prepared by: Ray Valone, Growth Management

PROPOSED ACTION

Adoption of Ordinance 99-816, denying Case 98-7; Jenkins/Kim, a locational adjustment to the urban 
growth boundary (UGB). The proposed adjustment is shown on Attachment 1.

SUMMARY OF PROCESS

According to Metro Code 3.01.065, the Metro Council may act to approve, deny or remand to 
the Hearings Officer a petition in whole or in part. When the Council renders a decision that 
reverses or modifies the proposed order of the Hearings Officer, then the Council shall set forth 
its findings and state its reasons for taking the action in its order.

The Hearings Officer, Larry Epstein, submitted a report recommending denial of Case 98:7 
(Attachment 2). The petitioners filed an exception to the Hearings Officer’s Report and . 
Recommendation (Attachment 3). According to Metro Code 3.01.060, parties to the case may file an 
exception related directly to the interpretation made by the Hearings Officer of the ways in which the : 
petition satisfies the standards for approving a petition for a UGB amendment. According to Metro 
Code 2.05.045(b), the Council shall, upon receipt of a proposed ordinance and consideration of 
exceptions, adopt the proposed ordinance, revise or replace the findings or conclusions in a proposed 
order, or remand the matter to the Hearings Officer.

If the Council votes to deny Case 98-7 and adopt this ordinance, the decision will be consistent 
with the Hearings Officer’s recommendation and findings. If the Council votes to approve the 
petition, the decision will be consistent with the staff report. If the Council votes to remand the 
petition to the Hearings Officer, the decision will be consistent with the petitioners’ exception 
request.

In addition, the petitioners filed an Offer of Proof requesting that the Council consider additional 
evidence before rendering a decision (Attachment 4). Please see the memo from Larry Shaw, 
dated August 30,1999, for further explanation of this submittal (Attachment 5).

BACKGROUND AND ANALYSIS

Proposal Description:

Ori December 1,1998, Michael Jenkins and Sang Kim completed filing a petition for an 18.85- 
acre locational adjustment to the UGB for the purpose developing the site for residential use. 
The site is approximately one-half mile southeast of the Springville Road/Kaiser Road 
intersection (Attachment 1). The subject property is located in Washington County with the 
UGB as its western, southern and eastern boundary, and the Washington/Multnomah County 
line as a northern boundary. It consists of Tax Lot 1100, Section 21, T1N-R1W and Tax Lot



101, Section 21 BA, TIN-RIVV. The subject property is zoned for Exclusive Farm Use by 
Washington County. Land to the west, south and east is zoned R-5 and R-6 residential by 
-Washington County. Land to the north is zoned for exciusive farm use by Multnomah County.

The petitioners propose to adjust the UGB for the purpose of developing the site with residential 
uses. The applicants intend for the property to be developed with approximately 80 residential 
dwelling units. On April 27,1999, the Washington County Board of Commissioners voted 3-0 ■ 
to forward no recommendation to Metro.

Hearings Officer Recommendation and Proposed Findings

The Hearings Officer, Larry Epstein, conducted a public hearing at the Washington County Public 
Service Building on May 24,1999. He submitted a report and recommendation to Metro on July 1, 
1999, recommending denial of the petition. The case record contains the petitioners’ submittals, Metro 
staff report, notification lists and the Hearings Officer’s report. The complete record list is included as 
part of the Hearings Officer’s Report and Recommendation.

The criteria from Metro Code 3.01.035 include: 1) Locational adjustments shall not exceed 20 net 
acres;'2) The site can be served with public facilities and services in an orderly and economic manner, 
and the adjustment would result in a net improvement in their efficiency: 3) The amendment will. 
facilitate needed development on adjacent existing urban land; 4) The environmental, energy,-—^ 
economic and social consequences of amending the UGB have been considered; 5) Designated 
agricultural lands will be retained unless land inside the UGB cannot be developed, or service provision 
to that would be impracticable; 6) The proposed use would be compatible with nearby agricultural 
activities: 7) The proposed UGB location would be superior to the existing UGB location; and 8) The’ ‘y 
proposed adjustment must include all similarly situated contiguous land which could also be 
appropriately included within the UGB.

The Hearings Officer recommends denial of Case 98-7: Jenkins/Kim based upon the findings and 
conclusions in his report that:

• All application and noticing requirements are met; and
• A public hearing was conducted according the requirements and rules of Metro Code 3.01.050 

and 3.01.055; and
• Criteria 2, 5, 6 and 8 for a locational adjustment to the UGB are not met by the petitioners.

The Hearings Officer states in his report that criterion 2 is not met because the petition does not result 
in a net improvement in the efficiency of senrices due to there being no substantial evidence that 
school services can be provided to the site in an orderly and economical fashion (Attachment 2, pages 
16-20). Criterion 5 is not met because inclusion of the site into the UGB will not make the provision of 
services, sewer in particular, to the adjacent Malinowski properties to the east impracticable 
(Attachment 2, pages 22-23). These adjacent sites could be served by means of a sewer pump 
station. Criterion 6 is not rfiet because development of the site would be incompatible with ongoing 
agricultural activities on the Malinowski properties within the UGB (Attachment 2, pages 23-24). 
Criterion 8 is not met because the southern portion of the Jenkins’ property to the north of the subject 
site is indistinguishable from the subject site. The petition does not include,-therefore, all similarly 
situated land. If as little as 26 feet of land adjoining the northern edge of the subject property is 
included in the proposal, the petition would be for more than 20 acres and not eligible under the 
locational adjustment standard (Attachment 2, pages 25-26).



Comparison of Staff Report and Hearings Officer’s Recommendation

According to Metro Code 3.01.033(0, Metro staff shall review all petitions and submit a report to the 
Hearings Officer. Based on a review of all submitted material from the petitioners, public service 
providers and Washington County, staff concludes that all criteria are satisfied (Attachment 6).

Staff conclusions differ from the Hearings Officer’s recommendation in the following ways:
• Staff concludes that Criterion 2 is satisfied because the petitioners have demonstrated that, on 

balance, inclusion of the site would result in a net improvement in the efficiency of services to 
adjoining areas within the UGB. There would be an improvement of efficiency for five services, no

• • change in efficiency for four services and a decrease in efficiency only for school services. Further,
the school district has not performed an evaluation of school facilities for the petition (Attachment 6, 
pages 56-59).
The Hearings Officer concludes that this criterion is not met because approval of the petition Would t 
result in net decrease in efficiency of school services.

• Criterion 5 is contingent upon interpretation of what constitutes “impracticable”. Staff concludes 
this criterion is satisfied because without inclusion of the subject property, provision of sewer 
service to the Malinowski properties within the UGB is impracticable. The options put forth by the 
petitioners, Washington County and the Malinowskis for providing sewer service to the Malinowski

. properties without use of the subject property were judged to not be practicable or feasible.-.: The 
gravity service options require easements across private residential property: and construction and . 
maintenance of a pump station is not only impracticable, but also not allowed by the Unified 
Sewerage Agency when a property is within 5000 feet of a public sewer line (Attachment 6, pages 
62-63).
The Hearings Officer concludes that providing sewer service to the Malinowski properties via a 
pump station is a practicable alternative. The petitioners, therefore, have not demonstrated that 
retention of the subject property as agricultural land would make provision of urban services to 
adjacent urban land impracticable.

• Staff concludes that Criterion 6 is satisfied because there would be a limited impact to the -
agricultural activities, located approximately 300 feet outside the UGB to the north of the site, which 
would be outweighed by the benefits to the adjoining urban land to the east (Attachment 6, .
page 64).
The Hearings Officer concludes that development of the subject property would be incompatible 
with the agricultural activities taking place on the Malinowski properties within the UGB to the east

• Staff concludes that Criterion 8 is satisfied because any additional land to the north of the subject 
site is not an appropriate addition based on the case in criteria 2 through 6.
The Hearings Officer concludes that the petitioners did not demonstrate that the subject-property is 
different than adjoining land to the north. For this reason, the petition does not include all similarly 
situated land. If as little as 26 feet of land adjoining the north edge of the subject site is included 
with the petition, it would exceed the 20-acre limit for locational adjustments.

BUDGET IMPACT

There is no budget impact from adopting this ordinance. 

l:\GM\CommDev\Projects\UGBadmt98\98-7,Jenkins&Kim\MCstaffrpt
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BEFORE THE METRO COUNCIL

ATTACHMENT 2 

Metro Growth MgmL

JUL 0 11999

In the matter of the petition of Michael Jenkins and Sang ) 
Kim for a Locational Adjustment to the Urban Growth )

”•* f).

Boundary between Laidlaw and Springville Roads, east ) 
of Kaiser Road in unincorporated Washington County )

HEARINGS OFFICER'S 

REPORT AND 

RECOMMENDATION 

Contested Case No. 98-07

I. INTRODUCTION AND SUMMARY

This report summarizes the findings the hearings officer recommends to the Metro 

Council regarding a proposed locational adjustment to the Urban Growth Boundary 

("UGB"). After balancing the relevant factors in the approval ertiteria, the hearings officer 
to conclude that the petitioners failed to bear the burden of proof that the petition complies 

with those criteria. A different balance could be struck, but the hearings officer believes the 

recommendation is consistent with Council action on other petitions for locational 
adjustments. The petition in this case raises the following major issues;

1. Whether public services and facilities can be provided to the subject property in 

an orderly and economical fashion. The hearings officer found the petition failed to show 

that school services can be provided in an efficient manner.

2. Whether the petition includes all contiguous similarly situated lands. If as much 

as 26 feet of the adjoining land is included in the petition, it would exceed the 20 acres 

maximum permitted for locational adjustments. The hearings officer found that the 

evidence in the record is insufficient to distinguish the subject property from the adjoining 

land to the north, and that the subject property is similarly situated with at least the 

adjoining 26 feet of land to the north.

3. Whether granting the petition results in a superior UGB and a net improvement 
in the efficiency of public facilities and services relevant to the adjustment The hearings 

officer found that it does not result in sufficient net improvement and that more land is 

proposed to be included in the UGB than is necessary to provide any service efficiency. 
Therefore the proposed UGB is not superior to the existing one.

4. Whether retaining the subject property as agricultural land would preclude 

urbanization of an adjacent area already inside the UGB or make the provision of urban

1
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.services to an adjacent area inside the UGB impracticable. The hearings officer found that, 
although including a portion of the subject property in the UGB would provide more 

efficient sewer service to land already in the UGB, less efficient service could be provided 

if the subject property is not included in the UGB.

• 5. Whether efficiencies created by including the subject property in the UGB
clearly outweigh any incompatibility with existing agricultural activities. The hearings 

officer found that the increased efficiencies potentially provided by the petition do not 
outweigh adverse impacts of increased urban development adjoining farm uses.

/ - II. -NUMMARY OF BASIC FACTS AND PROCEDURE

1. December 1,1998, Michael Jenkins and Sang Kim ("petitioners") filed a 

petition for a locational adjustment to the metropolitan area UGB. The petitioners propose 

to add to the UGB an 18.85-acre parcel identified as Tax Lot 1100, Section 21, TIN-RIW 

and Tax Lot 101, Section 21BA, TlN-RlW, WM, Washington County (the “subject 
property”). The subject property is situated in unincorporated Washington County. The 

UGB forms the south, west and east boundaries of the subject property. The Washington/ 
Multnomah County line is the north edge of the subject property. The subject property was 

originally included in the UGB. In 1982 the site was removed from the UGB as a trade 

with another property located adjacent to Tualatin. See Metro Ordinance 82-149.

a. The Washington County Comprehensive Plan designation and zoning 

for the subject property is EFU (Exclusive Farm Use). Adjoining land inside the UGB is 

zoned R6 (Residential, 6 units per acre) and R5 (Residential, 5 units per acre).

b. The subject property is now undeveloped pasture, wetlands and forest.
It slopes to the southwest at less than five percent. It is not served by public services. The 

petition was accompanied by comments from the relevant service providers who certified 

they can, with certain exceptions, provide urban services in an orderly and timely manner. 
If the locational adjustment is approved, petitioners propose to develop the subject property 

as a residential subdivision and to extend a public road through the site as a loop street with 

stubs to the east boundary, to extend public water through the site to form a looped system 

with existing off-site lines, to extend public sewer into the site with stubs to the east 
boundary, and to dedicate or reserve a portion of the site as open space.

Hearings Officer’s Report and Recommendation 
UGB Contested Case 98-07 (Jenkins/Kim)
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2. Metro hearings officer Larry Epstein (the "hearings officer") held a duly noticed 

public hearing on May 24,1999 to receive testimony and evidence regarding the petition. 
Eleven witnesses testified in person or in writing, including Metro staff, the petitioners’ 
representatives, and seven area residents. The hearings officer held the record open for one 

week to allow the petitioners to submit a closing statement The hearings officer closed 

record in this case at 5:00 pm on June 1,1999. The hearings officer submitted this report 
and recommendation together with a draft final order to Metro on July 1,1999.

in. SUMMARY OF APPLICABLE STANDARDS AND RESPONSIVE FINDINGS

1. A locational adjustment to add land to the UGB must comply with the relevant 
provisions of Metro Code ("MC") sections 3.01.035(c) and (f). The following findings 

highlight the principal policy issues disputed in the case.

2. MC§ 3.01.035(c)(1) requires a petitioner to show (1) that granting the petition 

would result “in a net improvement in the efficiency of public facilities and services” and 

(2) that the area to be added can be served “in an orderly and economic fashion.”

a. There was a dispute about whether school services can be provided to 

the subject site in an orderly and economic fashion. The hearings officer concluded that 
there is insufficient evidence that school services can be provided, because the enrollment at 
elementary and high schools serving the subject property currently exceeds capacity. The 

school district declined to certify that it could provide services in an orderly arid economic 

fashion, prejudicing the case for the petition.

b. There is a dispute whether granting the petition results in a net 
improvement in efficiency of transportation, sanitary sewer, open space and police and fire 

services. The hearings officer found including the subject property in the UGB would 

have a positive effect on the efficiency with which sewer service could be provided to land 

already in the UGB, would have no net effect on the efficiency of transportation services, 
open space or emergency services, and would have a negative effect on efficiency of school 
services. On balance, the hearings officer found that the increased efficiency of providing 

gravity flow sewer service to abutting properties is outweighed by the reduced efficiency in 

providing school services, particularly because including only a small portion of the subject 
property would achieve the positive sewer efficiency. It is not necessary to include most of 

the subject property to achieve a net increase in efficiency of urban services.

Hearings Officer’s Report and Recommendation 
UGB Contested Case 98-07 (Jenkins/Kim)
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3. MC § 3.01.035(c)(2) is entitled “maximum efficiency of land use” and requires 

the amendment to facilitate permitted development of adjacent land already in the UGB. .

a. There is a dispute about whether development on abutting properties is 

“needed” when the owners have no desire to develop their property for urban uses. The 

hearings officer found that development is “needed” as that term is used in the Code 

because the abutting property is designated for urban development by the Washington 

County Comprehensive plan.

b. The hearings officer further found that granting the petition would 

facilitate needed development on properties east of the subject parcel which already are in 

the UGB. The hearings officer found the petition does comply with § 3.01.035(c)(2), 
based in part on prior Council decisions in other cases.

. 4. MC § 3.01.035(c)(3) requires an analysis of environmental, energy, social and 

economic impacts of granting the petition, particularly with regard to transit corridors and 

hazard or resource land. There is a dispute about the impacts of existing wetlands and a 

natural gas pipeline on the subject property. The hearings officer concluded that any 

development constraints created by these existing conditions can be addressed when the 

property is developed and therefore the petition does comply with §3.01.035(c)(3), based 

in part on prior Council decisions in other cases.

5. MC § 3.01.035(c)(4) requires retention of agricultural land, such as the subject 
properly, unless retaining that land as such makes it impracticable to provide urban services 

to adjacent properties inside the UGB. The hearings officer concluded that retaining the 

subject property as agricultural will not make provision of urban services to land already in 

the UGB impracticable, because all urban services except gravity flow sewer can be 

provided to abutting properties within the UGB by other means. Sewer service can be 

provided to abutting properties by means of a pumped system. Therefore including the 

subject property is not necessary to practicably serve land in the UGB, and the petitioners 

failed to bear the burden of proof sufficient to comply with MC § 3.01.035(c)(4).

6. MC § 3.01.035(c)(5) requires urban development of the subject property to be 

compatible with nearby agricultural activities. There is a dispute about whether the petition 

complies with this standard. The hearings officer finds that the petition does not comply

Hearings Officer’s Report and Recommendation 
UGB Contested Case 98-07 (Jenkins/Kim)
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with this standard based on the testimony regarding conflicts between existing agricultural 
and urban uses. Urban development on the subject property will increase the potential for 

such conflicts. Therefore the petitioners failed to bear the burden of proof sufficient to 

comply with MC § 3.01.035(c)(5).

7. MC § 3.01.035(f)(2) requires the proposed UGB to be superior to the existing 

UGB. The hearings officer found the proposed UGB is not superior to the extent it does 

not comply with the other relevant approval criteria cited above.

8. MC § 3.01.035(f)(3) requires a proposed locational adjustment to include all 
contiguous similarly situated lands. Petitioners argued that the site is not similarly situated 

to contiguous lands based on jurisdictional boundaries and soil types. The hearings officer 
found that jurisdictional boundaries are irrelevant, and the petitioners failed to introduce 

sufficiently probative substantial evidence regarding soil types of abutting properties to 

support a finding that soil types are different. The hearings officer found land to the north 

of the subject property is similarly situated based on the factors listed in MC § 3.01.035(c). 
Although the exact limit of such similarly situated land is uncertain, at least 26 feet of the 

adjoining property to the north is similarly situated. If the similarly situated lands are 

included in the petition, it will exceed 20 acres, which is the maximum permitted area for a 

locational adjustment under MC section 3.01.035(b). Therefore the hearings officer found 

the petition does not comply with MC sections 3.01.035(b) and (f)(3).

IV. T ULTIMATE CONCLUSION AND RECOMMENDATION

For the foregoing reasons, the hearings officer concludes the petitioners failed to bear the 

burden of proof that granting the petition would comply with all of the relevant approval 
standards in Metro Code section 3.01.035 for a locational adjustment. Therefore the 

hearings officer recommends the Metro Council deny the petition, based on this Report and 

Recommendation and the Findings, Conclusions and Final Order attached hereto.

Resnect^y submitted thj

Larry Epstein, AIQ^ 

Metro Hearings Officer

Hearings Officer’s Report and Recommendation- 
UGB Contested Case 98-07 (Jenkins/Kim)
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BEFORE THE METRO COUNCIL

In the matter of the petition of Michael Jenkins and Sang ) 
Kim for a Locational Adjustment to the Urban Growth ) 
Boundary between Laidlaw and Springville Roads, east ) 
of Kaiser Road in unincorporated Washington County )

FINDINGS, 
CONCLUSIONS & 

FINAL ORDER 

Contested Case No. 98-07

I. BASIC FACTS. PUBLIC HEARINGS AND THE RECORD

I. On December 1,1998, Michael Jenkins and Sang Kim ("petitioners") completed 

filing a revised petition for a locational adjustment to the Urban Growth Boundary 

("UGB"), including exhibits required by Metro rules for locational adjustments. See 

Exhibit 3 for the original petition for locational adjustment (the "petition"). Basic facts 

about the petition include the following:

a. The land to be added to the UGB is described as Tax Lot 1100, 
Section 21, TIN-RIW and Tax Lot 101, Section 21BA, TIN-RIW, WM, Washington 

County (the "subject property").1 It is located roughly 1800 feet south of Springville 

Road, roughly 2100 feet north of Laidlaw Road and roughly 2200 feet east of Kaiser Road 

in unincorporated Washington County. The present UGB forms the east, west and south 

edges of the subject property. The Washington/Multnomah County line forms the north 

boundary of the site. Land to the east, west and south is inside the UGB and 

unincorporated Washington County. Land to the north is outside the UGB and in 

unincorporated Multnomah County. See Exhibits 3,8 and 17 for maps showing the 

subject property. Land to the south, east and west is zoned R6 (Residential, 6 units per 

acre). Land to the southeast is zoned R5 (Residential, 5 units per acre). Land to the 

northwest is zoned EFU (Exclusive Farm Use, 80 acre minimum lot size). Land to the 

northeast is zoned MUA-20 (Multiple Use Agriculture, 20 acre minimum lot size). See 

Exhibit IE of the petition. Exhibit 3.

b. The subject property is a rectangularity-shaped parcel 450 feet north- 

south by about 1900 feet east-west. The site contains 18.85 acres. It is designated and 

zone EFU (Exclusive Farm Use) on the acknowledged Washington County 

Comprehensive Plan and zoning map.

1 The subject property was originally included in the UGB. In 1982 the site was removed from the UGB 
as a trade with another property located adjacent to Tualatin. See Metro Ordinance 82-149.
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c. The subject property slopes southwest from a high of about 410 feet 
above mean sea level ("msl") at the northeast comer to a low of about 360 feet msl along 

the southwest comer. Average slope is less than five percent (Attachment C of exhibit 3).

d. The petition was accompanied by comments from affected jurisdictions 

and service providers. See Exhibits 1,2, 6,7,9.

i. The Washington County Board of Commissioners adopted an 

order in which it made no recommendation on the merits of the petition. See Exhibit 16.

ii. The Tualatin Valley Water District (“TVWD”) testified that it 
could serve the subject property, and that approval of the petition would improve water 

service delivery in the UGB. TVWD expressed support for the petition. See Exhibit 2.

iii. The Beaverton School District testified that it would review the 

status of school facilities in response to an application for Comprehensive Plan Amendment 
on the subject property. The School District adopted a neutral position regarding the 

petition. See Exhibit 3H to the petition, Exhibit 3.

iv. The Unified Sewerage Agency of Washington County (“USA”) 
testified that the subject property is not located within the Agency’s service area, but is 

located within the drainage basin. USA could not “definitively state that there is or isn’t 
[sanitary sewer] capacity for this parcel,” because the site is located outside of USA’s 

current service area. However approval of the petition would result in a net increase in 

efficiency of sanitary sewer service within the UGB. Approval of the petition would not 
result in a net deficiency of storm water services. See Exhibits 1 and 7.

V. Tualatin Valley Fire & Rescue (“TVFR”) commented that it could 

serve the subject property, and that approval of the petition would have “very little impact 
on fire department services.” TVFR adopted a neutral position regarding the petition.

vi. The Washington County Sheriffs Office commented that it 
could serve the subject property, and that approval of the petition would improve efficiency 

of service delivery in the UGB. See Exhibit 3C to the petition. Exhibit 3.

Findings, Conclusions and Final Order 
UGB Contested Case 98-07 (Jenkins/Kim)
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vii. The Tualatin Hills Parks and Recreation District (“THPRD”) 
commented that it has sufficient capacity to serve the subject property if it is annexed into 

the park district. See Exhibit 10. THPRD’s comment letter did not discuss efficiency.

viii. Tri-Met did not comment on this petition.

2. Metro staff mailed notices of a hearing to consider the petition by certified mail 
to the owners of property within 500 feet of the subject property, to the petitioners, to 

Washington County, the Department of Land Conservation and Development (“DLCD”), 
service providers, the local Citizen Planning Organization (CPO-7) and persons, agencies 

and organizations who requested notice. See Exhibits 15,19 and 28. A notice of the 

hearing also was published in The Oregonian at least 10 days before the hearing.

3. On May 24,1999, Metro hearings officer Larry Epstein (the "hearings officer") 

held a public hearing at the Washington County Public Services Building Auditorium to 

consider the petition. All exhibits and records of testimony have been filed with the 

Growth Management Division of Metro. The hearings officer announced at the beginning 

of the hearing the rights of persons with an interest in the matter, including the right to 

request that the hearings officer continue the hearing or hold open the public record, the 

duty of those persons to testify and to raise all issues to preserve appeal rights, the manner 

in which the hearing will be conducted, and the applicable approval standards. The 

hearings officer disclaimed any ex parte contacts, bias or conflicts of interest. Eleven 

wimesses testified in person.

a. Metro senior regional plarmer Ray Valone verified the contents of the 

record and summarized the staff report (Exhibit 18), including basic facts about the subject 
property, the UGB and urban services, and comments from neighboring property owners. 
He testified that the petitioners showed that the proposed locational adjustment complies 

with all of the applicable approval criteria.

i. He noted that the approval of the petition would result in a net 
improvement in efficiency of sewer, water, park and police services, will have no impact 
on fire and transportation services and will reduce efficiency of school services.

Findings, Conclusions and Final Order 
UGB Contested Case 98-07 (Jenkins/Kim)
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ii. He noted that approval of the petition will facilitate needed 

development of the abutting property east of the site which is located within the existing 

UGB (the Malinowski property).

iii. He corrected two minor errors in the Staff Report The THPRD 

letter referenced on page 6 of the Staff Report was dated September 25,1998. On page 7 

the Staff Report should include storm water in the list of services with which the subject 
property can served in an orderly and economic fashion.

b. Eric Eisman, Ryan O’Brien and Michael Jenkins appeared on behalf of 

the petitioners, Michael Jenkins and Sang Kim.

i. Mr. Eisman noted that the subject property was previously 

included in the UGB. The property was removed in 1982, because the subject property 

and surrounding area were not expected to be developed with urban services in the near 

future. Circumstances have changed since that time.

(1) He argued that there are no “similarly situated” 

properties based on the soils classifications on the site and the ability to provide services to. 
land within the existing UGB. He introduced a service provider “matrix” summarizing the 

service provider statements submitted in respond to the petition. Exhibit 27.

(2) He argued that this petition allows maximum efficiency 

of land use by providing access around the Dogwood Park Area of Special Concern 

(“ASC”), permitting properties to the east to develop at urban densities.

(3) He argued that “on-balance,” retention of this site as 

agricultural land would make the provision of urban services to adjacent areas inside the 

UGB impracticable. Although there are alternative means of providing services, they aire 

not practicable due to cost, environmental impacts, timing and lack of willing buyers and 

sellers. He argued that urban services are “needed” to serve abutting properties based on 

their urban designation in the County’s Comprehensive Plan. The current plans of the 

property owners are not relevant.

(4) He testified that the site plan is only intended to show 

that the property can be developed consistent with the County’s minimum density

Findings, Conclusions and Final Order 
UGB Contested Case 98-07 (Jenkins/Kim)
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standards. The petition responded to the Goal 5 issues based on the Goal 5 resources 

identified in the Washington County inventory. The petitioners delineated the wetlands on 

the site. Development on this site may impact wetlands to some extent But such impacts 

are permitted subject to mitigation. The petitioners’ traffic study considered all 
intersections identified as intersections of concern by Washington County. He argued that 
the site can be developed around the natural gas pipeline.

(5) He argued that the alleged comments from USA staff 

regarding the feasibility of alternative sewer extensions are not in the record and therefore 

are not substantial evidence.

(6) He argued that the petition is consistent with the 

Dogwood Park ASC and the Bethany Community Plan. Adding this site to the UGB will 
allow development while minimizing impacts on the ASC.

ii. Mr. O’Brien argued that inclusion of this property in the UGB is 

necessary to provide urban services to properties within the existing UGB within 5 to 10 

years. It is unlikely that urban services will be provided to the abutting properties through 

alternative means within this time period. Therefore retention of the subject property as 

agricultural land will make it impracticable to provide urban services to properties within 

the existing UGB.

(1) He noted that, although the wetlands on the subject 
property limit development, it is feasible to develop this site. Development on this property 

williprovide an opportunity for enhancement of the existing wetlands. State law prohibits 

development on this site from causing flooding on adjacent properties.

(2) He argued that the land within the powerline right of 

way south of the subject property is entirely wetlands. The Oregon Division of State Lands 

(“DSL”) and the Army Corps of Engineers (the “Corps”) do not want sewers located in 

wetlands. The electrical utilities do not want other public services located within the right 
of way due to concerns about equipment near the powerlines. In addition, the Greenwood 

Hills development was not required to extend sewer stubs to the north and east boundaries 

of that site.

Findings, Conclusions and Final Order 
UGB Contested Case 98-07 (Jenkins/Kim)
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(3) Sewers could be extended in the low areas within 

Dogwood Park. But that would require easements across several private properties. USA 

prefers that sewers be located in public streets. Public services are unlikely to be extended 

through Dogwood Park in the near future.

iii. Dr. Jenkins argued that development on this site will not impact 
the farm operation on his property north of the site: the cultivated areas shown in the aerial 
photographs. He currently leases the property for grass seed production, but it has been 

planted with a variety of crops by different farmers during the 19 years he has owned the 

property. The owners of adjacent properties have never complained about impacts from 

farm practices. He argued that the subject property is not useable for farming or pasture 

due to the urban development to the west “They’re not going to want cow manure and 

flies in their backyards.” People cut his fences to prevent use of his property for cattle 

grazing. He argued that the Malinowskis are not aggressively farming their property east 
of the subject site. They use it for limited grazing. They do not harvest hay. Most of their 

pastures are further north, in Mulmornah County and separated from the subject property 

by intervening properties.

(1) He summarized the development potential in the area.
He argued that the areas southeast of the site will develop in the near future as sanitary 

sewer service is extended. Development on the subject property will assist development in 

the area by enhancing east-west circulation around the Dogwood Park ASC. He argued 

that the Teufel letter (exhibit 20) demonstrates that, unless this petition is approved, the 

Malinowski property will remain isolated for many years. Road and sewer access through 

this site will be lost, because the abutting property south of the site (the Bosa North 

subdivision) will be developed. :

(2) He argued that development on this site will extend 

sanitary sewers within public streets rather than in private easements, consistent with 

USA’s preferences. He testified that Don Scholander, the owner of the Greenwood Hill 
subdivision, will not grant an easement to allow sanitary sewer extension to the 

Malinowski property. He opined that sanitary sewers are unlikely to be extended through 

the Dogwood Park ASC, because it would removal of numerous trees.

c. Chris Warren testified on behalf of Lexington Homes, the owner of the 

Bosa North subdivision south of the site, in support of the petition. He argued the petition

Findings, Conclusions and Final Order 
UGB Contested Case 98-07 (Jenkins/Kim)
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needs to be approved to enhance cross circulation in the area. If this petition is denied 

Lexington Homes will develop the proposed street stubs south of the subject property as 

residential lots within one year.

d. Greg and Richard Malinowski, the owners of the property east of the 

site, testified in opposition to the petition.

i. Greg Malinowski summarized his written testimony (Exhibit 21).

(1) He testified that they are farming their property. They 

have no plans to develop it Development on the subject property would threaten the 

continued operation of their farm. He argued that the subject property should.be retained in 

agricultural use and as a natural wetland. He summarized their farm operations. He 

testified that they are seeking to “trade” their property out of the UGB. Approval of this 

petition could eliminate that option.

(2) He argued that the property north of the site (outlined in 

blue on the aerial photo attached to exhibit 21) is similarly situated and owned by petitioner 

Jenkins. If this petition is approved, petitioner Jenkins will argue that the abutting property 

is too small to farm and therefore should also be included in the UGB.

(3) He argued that the majority of the subject site is wetland 

based on Metro’s “flood prone soils” maps. This site (and their property to the east) are 

wet for three months of the year. He introduced photographs showing standing water on 

the site, exhibits 25a and b. He expressed concern that development on this site will 
increase flooding on their property east of the site. They cut hay on their property and 

graze cattle during the summer and fall.

(4) He argued that approval of this petition is not required to 

provide sanitary sewer service to their property. Equally efficient alternatives are available. 
Sanitary sewers can be extended to their property within the powerline right of way south 

of the site, within the existing UGB. The petitioners do not own the right of way, and it is 

not part of the subject property. There are no trees or slopes which might interfere with 

extension of sanitary sewer lines. Allen Lindell, the owner of the property southeast of the 

site, is willing to grant an easement allowing extension of sanitary sewers across his 

property. A sewer line in this location would also serve future redevelopment of Mr.

Findings, Conclusions and Final Order 
UGB Contested Case 98-07 (Jenkins/Kim)
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Lindell’s property. Sewer lines in the Greenwood Hills development would be too high to 

serve future development on lands east of Greenwood Hills.

(5) He testified that issues regarding public services and 

access to their property were addressed when the subject property was removed from the 

UGB in 1982. The subject property would not have been removed at that time if it would 

have prevented extension of services to their property.

ii. Richard Malinowski argued that approval of this petition will 
have an adverse impact on their active farm operations due to increasing conflicts with 

urban uses. He testified that they frequently run their equipment in the early mornings and 

late evenings during the summer. They have received complaints and threats from 

neighbors regarding noise and dust under existing conditions. He expressed concern that 
urban residents will use their fields for playgrounds; leaving debris which could damage 

harvesting equipment, knocking down crops and opening gates allowing animals to escape. 
In the past people have cut their fences in order to ride motorcycles and four-wheel drive 

vehicles on their fields. These impacts will increase with increasing development on 

abutting properties.

e. Mary Manseau opined that the ASC designation will not prevent 
extension of urban services and future development in the area. Greenwood Drive will be 

extended in the future when adequate sight distance is available at the 137th/Laidlaw Road 

intersection. She argued that orderly extension of public services can occur without this 

locational adjustment Extending sewers through this site will only provide service to the 

western portion of the Malinowski site. She argued that area schools are already over 

capacity. Elementary students are being bussed to other schools. Development on the 

subject property will add to the problem if this petition is approved. She argued that the 

transportation report is incomplete, because it failed to address impacts on streets to the 

south and east. She argued that roads to access this site would impact open space and 

wetland mitigation sites within the Bosa North development She argued that this petition 

is inconsistent with the Bethany Community plan which recommends that powerline 

corridors, streams, wetlands and similar features to define the boundaries of the 

community. She questioned whether the site can be developed with 80 lots as proposed 

due to the large wetlands on the site. She argued that the Staff Report overstates the 

potential adverse environmental impacts of continued agricultural use and fails to consider

Findings, Conclusions and Final Order 
UGB Contested Case 98-07 (Jenkins/Kim)
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• the impacts to the wetlands of urban development on this site. The forested upland areas of 

the site must be clear cut to allow development on the site.

f. April Debolt argued that the wetlands on this site are an important natural 
resource, and they form a natural boundary on this site. Red-legged frogs and western 

pond turtles, listed as endangered or threatened species in Oregon, live in the wetlands on 

the site. She opined that livestock grazing on the site, during the right time of year, can 

enhance the complexity of the wetland ecosystem. She argued that development on this site 

is inefficient. It is located several hundred feet from existing urban development and it 
abuts existing agricultural uses. Access to this site through Bosa North will impact the 

open'space/wetlands areas preserved on that site. She argued that the applicant ignored the 

existing 16-inch high pressure natural gas line which crosses this site. She argued that 
sewer lines could be extended within the open space on the north edge of the Bosa North 

development without removing any trees.

g. Tom Hamann argued that the subject property should remain rural.
Development on this site will put pressure on other lands outside the UGB to convert to 

urban uses.

h. Ted Nelson expressed concerns that development on this site could 

impact his property to the north. His property is roughly 100 feet higher in elevation, and 

it is very wet during the winter. Development on this site may block natural storm water 

flows and cause increased flooding on his property.

i. George and Susan Teufel submitted written testimony in opposition to 

the petition. Exhibit 20.

j. Mary Kyle McCurdy submitted written testimony in opposition to the
petition on behalf of 1000 Friends of Oregon. Exhibit 23.

k. The hearings officer held the record open for 1 week to allow the 

petitioners an opportunity to submit a closing statement The record in this case closed at 
5:00 pm on June 1, 1999.

5. On July 1,1999, the hearings officer filed with the Council a report, 
recommendation, and draft final order denying the petition for the reasons provided therein.

Findings, Conclusions and Final Order 
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Copies of the report and recommendation were timely mailed to parties of record together 

with an explanation of rights to file exceptions thereto and notice of the Council hearing to 

consider the matter.

6. The Council held a duly noticed public hearing to consider testimony and timely 

exceptions to the report and recommendation. After considering the testimony and 

discussion, the Council voted to deny the petition for Contested Case No. 98-7 

(Jenkins/Kim), based on the findings in this final order, the report and recommendation of 

the hearings officer, and the public record in this matter.

n. APPLICABLE APPROVAL STANDARD.S AND RESPONSIVE FINDINGS

1. Metro Code section 3.01.035(b) and (c) contains approval criteria for all 
locational adjustments. Metro Code section 3.01.035(0 contains additional approval 
criteria for locational adjustments to add land to the UGB. The relevant criteria from those 

sections are reprinted below in italic font. FoUo>ving each criterion are findings explaining 

how the petition does or does not comply with that criterion.

The relevant goals, rules and statutes are implemented by the procedures in Chapter 

3.01. Metro Code section 3.01.005.

Area of locational adjustments. All locational adjustment additions
and administrative adjustments for any one year shall not exceed 100 net
acres and no individual locational adjustment shall exceed 20 net acres.. '.
Metro Code section 3.01.035(b)

2. No locational adjustments or administrative adjustments have been 

approved in 1999. Therefore not more than 1(K) acres has been added to the UGB 

this year. The petition in this case proposes to add 18.85 acres to the UGB, which 

is less than 20 acres. Therefore, as proposed, the petition complies with Metro 

Code section 3.01.035(b). However, if all similarly situated land is included in the 

adjustment, the area of the adjustment would exceed 20 acres. See the findings 

regarding Metro Section 3.01.035(f)(3) for more discussion of the “similarly 

situated” criterion.

Findings, Conclusions and Final Order 
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Orderly and economic provisions of public facilities and 

services. A locational adjustment shall result in a net improvement in the 

efficiency of public facilities and services, including but not limited to, 
water, sewerage, storm drainage, transportation, parks and open space in 

the adjoining areas within the UGB; and any area to be added must be 

capable of being served in an orderly and economical fashion.
Metro Code section 3.01.035(c)(1)

.. 3. The Council finds that the subject property can be served in an orderly and 

economic manner by most public facilities and services, including water, sanitary sewers, 
roads, storm drainage, transit and emergency services, based on the comments in the 

record from the service providers. However the Council further finds that the petitioner 

failed to demonstrate that school services can be provided to the subject property in an 

orderly and economic fashion.

a. USA testified that it could not “definitively state that there is or isn’t 
[sanitary sewer] capacity for this parcel.” However if the petition is approved, the 

developer would be required to pay for any necessary upgrades to the capacity of collection 

system and treatment facilities. Therefore the Council finds that adequate sewer capacity 

can be provided to serve this property.

b. There is no substantial evidence that school services can be provided to 

the subject property in an orderly and economical fashion. The applicant testified (page 18 

of the petition. Exhibit 3) that the elementary school and high school which would serve 

this site are both currently over capacity. The middle school which is currently under 

construction south of the site is projected to reach capacity within two years after 

completion.2 Development on the subject property is projected to generate 59 students (33 

elementary, 14 middle and 12 high school). Exhibit 4. The Beaverton School District 
testified that it would address school capacity issues through the Comprehensive Plan 

Amendment process. Exhibit 3H of the Petition, Exhibit 3. Therefore Council finds that 
there is no substantial evidence that school services can be provided to the subject property 

in an orderly and economical fashion.

2 Rndley Elementary School has a capacity of 691 students and 1998-99 enrollment of 787. Sunset High 
School has a capacity of 1,508 students and 1998-99 enrollment of 1,617.
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i. Schools are not expressly included in the list of services in this 

criteria. However the list is expressly non-exclusive. Therefore the Council finds that 
school capacity is a relevant service and this criteria is not met

4. Metro rules do not define how to calculate net efficiency of urban services. In 

the absence of such rules, the Council must construe the words in practice. It does so 

consistent with the manner in which it has construed those words in past locational 
adjustments. The Council concludes that the locational adjustment proposed in this case 

does not result in a net improvement in the efficiency of services sufficient to comply with 

Metro Code section 3.01.035(c)(1), based on the following findings:

a. Including the subject property in the UGB will reduce the net efficiency 

of school services, because there is insufficient capacity to accommodate students, and 

residential development on this site will increase the burden on the School District.

b. Including the subject property in the UGB increases the net efficiency of 

sewer service, because it enables the petitioners to serve properties east of the subject 
property (the Malinowski properties) with a gravity flow sewer line. Based on the 

testimony of Nora Curtis with USA, if the subject property is not included in the UGB, 
then the Malinowski properties would have to be served with a pump station. Exhibit 1. 
That is inherently less efficient than a gravity flow line, because a pump station contains 

mechanical and hydraulic parts that require maintenance and repair and relies on electricity 

to operate instead of gravity. This finding is consistent with the Council action in UGB 

Case 8-04 (Bean) and UGB Case 94-01 (Starr/Richards) where locational adjustments 

allowed gravity flow systems instead of pump stations.

i. There is no substantial evidence that alternative routes for gravity 

flow sewer service are practicable or available. It was alleged that sewers could be 

extended to the Malinowski properties through the powerline right of way south of the 

subject property within the existing UGB. However sewer lines do not extend to the 

powerline right of way now. Sewer lines serving the Greenwood Hill subdivision were 

stubbed in NW Greenwood Drive south of the site. Gravity sewers could be extended to 

the Malinowski properties from this stub (“Option 2” identified by the applicant in 

Attachment C of the Staff Report, Exhibit 18). However there is no substantial evidence 

that this sewer extension could serve the western portion of the Malinowski properties, 
which are a lower elevation, with gravity flow sewers.
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ii. It is not necessary to include all of the subject property in the 

UGB to provide gravity flow sewer service to the Malinowski property. A sewer line 

could be extended from within the eastern portion of the subject site. More than the eastern 

half of the subject property is not necessary to provide gravity flow sewer service to the 

Malinowski property. Consequently, although sewer service would be more efficient if the 

eastern portion of the subject property is included in the UGB, including the western 

portion of the subject property in the UGB provides no net efficiencies to sewer service or
other urban services. See pp. 2-3 of Exhibit 23; also see, Parklane v. Metro,_Or LUBA
_ (LUBA No. 97-48, 2/25/99).

c. The Council finds that including the subject property in the UGB has no 

effect on the net efficiency of park and open space services and facilities. The April 12, 
1999 letter from the THPRD states that the Park District “welcomes the proposed 

development area into the District..” It does not state that approval of this petition results 

in increased efficiency of park and open space services.

i. Approval of the petition could increase the amount of open space 

within the Park District because the wetland areas of the subject property could be dedicated 

to the THPRD when the subject property is developed. The area proposed to be dedicated 

is adjacent to the existing open space within the Kaiser Woods subdivision to the west3 

Therefore approval of this petition will expand the amount of contiguous open space area in 

the Park District Increasing the area of open space increases the efficiency of open space 

services for purposes of this section.

ii. However the Council also recognizes that, under existing 

zoning, use of the subject property is so constrained that it is reasonably likely to remain 

undeveloped and substantially in an open space even if it is not included in the UGB. If the 

petition is approved, roughly one third of the subject property, about 7.33 acres, will be 

cleared and developed for urban uses, substantially reducing the amount of actual open 

space in the area. Therefore, including the subject property in the UGB actually may 

reduce the area of open space in fact if not in designation. Given these facts, the Council 
concludes that, on balance, including the subject property has no net effect on open space

3 Although the Kaiser Woods open space is separated from this site by the intervening powerline right of 
way, the right of way is designated open space in the Bethany Community Plan.
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d. Council finds the petitioner failed to bear the burden of proof that 
including the subject property in the UGB increases the net efficiency of transportation 

services for land already in the UGB. The Council finds that including the subject property 

in the UGB has no net increase in transportation efficiency.

i. The Council finds that development on the subject property 

would create an opportunity for additional cross-circulation in the area by extending a stub 

street that could serve the Malinowski properties.

ii. The Council further finds that east-west cross-circulation will be 

provided through the Dogwood Park ASC by the future extension of NW Greenwood 

Drive. The Bethany Community Plan requires that this area be “protected” but it also 

assumes that this area will eventually redevelop. Although NW Greenwood Drive is 

currently barricaded, it is clearly intended to be extended in the future. This street was' 
stubbed to the east and west boundaries of the Dogwood Park ASC. Washington County 

required the developer of the Greenwood Hill subdivision to connect to this street. Future 

development to the east will presumably be required to extend this street further east and 

south, enhancing cross-circulation in the area.

iii. Whether including the subject property in the UGB results in 

increased transportation efficiency depends on whether the Malinowski property is 

developed before the barriers are removed and Greenwood Drive is extended to the easL 

There is no certainty when the adjoining land in the UGB will develop or when the barriers 

in Greenwood Drive will be removed. Including the property in the UGB may or may not 
increase transportation efficiency. There is no substantial evidence that including the 

subject property will necessarily enhance transportation efficiency.

e. The Council concludes that the petitioner failed to bear the burden of 

proof that approval of this petition will increase efficiency of emergency services. As 

discussed above, approval of this petition may enhance east-west circulation in the area. 
However this petition will result in a substantial efficiency only if the Malinowski 
properties redevelop and extend streets to the east before the barriers are removed and 

Greenwood Drive is extended to the east
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f. The Council cannot make a finding regarding the efficiency of transit 
services, as the petition submittal does not include comments from Tri-MeL

g. The Council concludes that the petitioner failed to bear the burden of 

proof that this locational adjustment will result in a net improvement in the efficiency of 

water services in the adjoining area already in the UGB. TVWD testified that this locational 
adjustment would allow the creation of a looped water system through the site and provide 

for future extension to properties to the east within the existing UGB. However there is no 

substantial evidence that a similar efficiency cannot be achieved by construction of a looped 

water system through lands southeast of the subject property within the existing UGB 

when they are redeveloped in the future.

h. It is not apparent from the record that including the subject property in 

the UGB will increase the net efficiency of surface water management/storm drainage, 
natural gas, electricity and fire protection for land already in the UGB, except by marginally 

increasing the population served by those facilities and thereby spreading their cost over a 

slightly larger population base, making them somewhat more economical to residents of 

land already in the UGB. However this impact is not enough by itself to conclude these 

services will be more efficient if the property is included in the UGB based on prior 

locational adjustment cases (see, e.g., UGB Case 88-02 (Mt. Tahoma) and UGB Case 95- 

02 (Knox Ridge)).

i. Under these circumstances. Council finds that including the subject 
property in the UGB does not result in net improvement in public facilities and services. 
Approval of this petition will result in a net increase in the efficiency of sewer services. 
However approval of this petition will result in a net decrease in the efficiency of school 
services. Other services rhay or may not be more efficient as a result of including the 

subject property. Council concludes the petitioner failed to carry the burden of proof that 
the petition complies with Metro section 3.01.035(c)(1).

Maximum efficiency of land uses. The amendment shall facilitate 

needed development on adjacent existing urban land. Needed development, 
for the purposes of this section, shall mean consistent with the local 
comprehensive plan and/or applicable regional plans.
Metro Code section 3.01.035(c)(2)
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5. Including the subject property in the UGB facilitates needed development on 

adjacent existing urban land, (i.e., the Malinowski properties), because it makes it possible 

to serve that property with a gravity flow sewer..

a. The Malinowskis’ stated lack of desire to develop their property is 

irrelevant to this criteria. The Malinowski properties are designated for urban residential 
development in the Washington County Comprehensive Plan. Sewer service must be 

provided to the Malinowski properties if they ate to be developed consistent with the 

comprehensive plan. Therefore the Council finds that including the subject property in the 

UGB facilitates needed development on adjacent existing urban land.

b. The Council acknowledges that it is not necessary to include the subject 
property in the UGB to provide any form of sewer service to the Malinowski properties. 
The Malinowski properties could be served by extending a sewer line from the southwest, 
from the existing stub in Greenwood Drive or from the south up 137th Avenue. However, 
based on the topography in the area and the statement from USA, alternative routes for 

sewer lines would require pumping of sewage from portions of the Malinowski properties.

c. Given the importance of the efficiency of service delivery in section 

3.01.035(c)(1), the Council finds that the availability of a less efficient means of sewer 

service, (i.e., a system that relies on a pump station), does not preclude and is not 
inconsistent with a finding that the locational adjustment in this case facilitates development 
on the Malinowski properties by enabling it to be served with a more efficient sewer 

system. This is consistent with and similar to the Council's action in the matter of UGB 

Case 88-04 (Bean) and UGB Case 94-01 (Starr/Richards).

6. The Council further finds that including the subject property in the UGB does 

not otherwise facilitate needed development on adjacent existing urban land. Urban 

services other than gravity flow sewers can be provided to adjoining properties within the 

existing UGB without approving the petition.

a. Development on this site would require extension of urban services, 
sewer, water, etc., through the site to the west edge of the Malinowski properties. But 
these extensions can be accomplished whether or not the subject property is developed. 
Public services, other than gravity flow sewer, will be extended to the Malinowski
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properties as properties to the southeast are redeveloped in the future. The fact that it may 

take longer for services to reach the Malinowski properties through redevelopment within 

the existing UGB is irrelevant to this criteria. In addition, there is no substantial evidence 

that providing services to the Malinowski properties through this site will encourage the 

Malinowski properties to redevelop any sooner than will otherwise occur.

Environmental, energy, social & economic consequences. Any 

impact on regional transit corridor development must be positive and any 

> linutations imposed by the presence of hazard or resource lands must be
- addressed. Metro Code section 3.01.035(c)(3)

- 7. Council finds including the subject property in the UGB would not have any 

impact on regional transit corridor development, because the nearest regional corridor is 

more than one-quarter mile from the site. Council further finds that the subject property is 

not subject to hazards identified by Washington County. The presence of a wetlands can 

be addressed through compliance with state laws. Although development on this site is 

likely to impact these wetlands, such impacts are not prohibited so long as adequate 

mitigation is provided. Development constraints created by the existing natural gas pipeline 

on the subject property also can be addressed.

Retention of agricultural land. When a petitioners includes land with 

Agricultural Class I-TV soils designated in the applicable comprehensive 

plan for farm or forest use, the petition shall not be approved unless it is 

factually demonstrated that:

(A) Retention of any agricultural land would preclude urbanization 

of an adjacent area already inside the UGB, or

(B) Retention of the agricultural land would make the provision of 

urban services to an adjacent area inside the UGB impracticable.
Metro Code section 3.03.035(c)(4)

8. The subject property contains Class III and IV soils, and it is designated and 

zoned EFU. Therefore Council finds this criterion does apply. The fact that the petitioners 

are not actively farming the subject property is irrelevant to this criteria.
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a. The Council finds that retaining the subject property as agricultural land 

will not preclude urbanization of adjacent lands. Public services and facilities can be 

provided to the Malinowski properties through lands within the existing UGB, just not as 

efficiently. However efficiency is not relevant to the findings under this section; only 

practicability of service is relevant

b. The Council further finds that retaining the subject property as 

agricultural land will not make the provision of urban services to adjacent properties inside 

the UGB impracticable. Sewer service can be provided to the’Malinowski properties by 

means of a pump station. The Council finds that, although pumping sewage is less 

efficient than gravity flow, it is a practicable alternative. All other urban services will be 

provided to abutting properties within the UGB as properties to the south and east are 

redeveloped in the future.

Compatibility of proposed urban uses with nearby agricultural 
activities. When a proposed adjustment would allow an urban use in 

proxinuty to existing agricultural activities, the justification in terms of this 

subsection must clearly outweigh the adverse impact of any incompatibility.
Metro Code section 3.01.035(c)(5)

9. The Council finds, based largely on the testimony of the Malinowskis and Mr. 
Jenkins at the hearing, that the proposed adjustment will be incompatible with ongoing 

agricultural activities on the Malinowski properties. The minimal service efficiencies 

achieved by including subject property in the UGB do not “clearly outweigh” the adverse 

impacts of its urban development on existing agricultural activities.

a. The Malinowskis testified that their property abutting the east boundary 

of the subject property is in active agricultural use. They harvest hay and graze cattle on 

this portion of their property. The petitioner. Dr. Jenkins, testified based on his own 

experience that these activities are incompatible with urban development on abutting 

properties. Both Dr. Jenkins and the Malinowskis testified that their fences have been cut, 
allowing their livestock to escape. The Malinowskis testified that they receive complaints 

about noise and dust from their harvesting activities under existing conditions.

b. The Council finds that urban development on this site will increase the 

potential for such conflicts by allowing urban residential development abutting the west
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boundary of the Malinowski property. The Malinowski property is largely buffered from 

urban development under existing conditions. The powerline right of way along the south 

boundary of their property provides a buffer between their property and abutting urban 

lands. Properties to the north are outside the UGB and designated for rural development in 

the Mulmornah County Comprehensive Plan. Properties to the east are within the UGB, 
but they are not currently developed with urban uses. The subject property, abutting the 

west boundary of the Malinowski property, is designated exclusive farm use by the 

Washington County Comprehensive plan. Approval of this petition would bring urban 

development closer to the Malinowski property, thereby increasing the likelihood of 

conflicts between urban and farm uses.

c. The fact that the Malinowski properties are located within the UGB is 

irrelevant to this criterion. The Code does not distinguish between existing agricultural 
uses based on their location within or outside the UGB.

■ Superiority. [T]he proposed UGB must be superior to the UGB as 

presently located based on a consideration of the factors in subsection (c) of 
this section. Metro Code section 3.01.035(0(2)

10. Based on the evidence in the record. Council finds that the proposed UGB is 

not superior to the existing UGB, because;

a. There is no evidence that public services (schools) can be provided to the 

subject property in an orderly and economic fashion;

b. The proposed UGB would not result in a net increase in service and land 

use efficiencies for the public commensurate with the size and nature of the locational 
adjustment;

c. Retention of the subject property as agricultural land would not preclude 

urbanization of adjacent land already inside the UGB or make the provision of urban 

services adjacent urban land impracticable;

d. The benefits including the subject property in the UGB do not clearly 

outweigh impacts on existing agricultural uses; and
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e. It does not include all similarly situated land.

Similarly situated land. The proposed UGB amendment must include 

all similarly situated contiguous land which could also be appropriately 

included within the UGB as an addition based on the factors above. Metro 

Code section 3.01.035(f)(3)

11. Council finds the evidence in the record shows insufficient difference between 

the subject site and the adjoining land to the north to conclude that such lands are not 
similarly situated.

a. Based on the aerial photographs in the record, the southern portion of the 

abutting property is not being actively farmed and appears indistinguishable from the 

subject property (the area outlined in blue on the aerial photograph attached to Exhibit 21).

b. The adjoining property also is owned by petitioner Jenkins and zoned 

EFU. The adjoining property is similar physically to the subject property in terms of soils 

and slopes. If anything, the adjoining land to the north is better suited for urban use, 
because it does not contain extensive wetlands found on the subject property, and it adjoins 

a water district reservoir to the north and urban subdivisions to the west.

c. Although the adjoining land to the north is not necessary to extend urban 

services to the adjoining land already in the UGB (i.e., the Malinowski property), neither is 

inclusion of most of the subject property necessary to provide that service.

d. The petitioner distinguishes the adjoining land to the north largely 

because it is in a different county; but such jurisdictional boundaries are not relevant to the 

criteria regarding similarly situated lands. That boundary does not create an obstacle to 

development between the subject site and abutting properties. There is no physical barrier 
between the subject.property and the adjoining 26 feet to the north, such as a highway, 
street or railroad track, that distinguishes the subject property from adjoining land.

e. The petitioner did not demonstrate that the soil conditions on this site and 

the adjoining land to the north are different On the contrary the petitioner testified that 
such lands have been farmed or grazed in the past together with the subject site. The 

petitioner argued that the abutting property contains “better quality agricultural soils.”
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.Petition at page 30. However there is no substantial evidence in the record to support this 

statement. The petition does not include a soils map or similar evidence of the soils on this 

and the abutting properties. In addition, this statement conflicts with petitioners’ statement 
that “[s]eed production is limited on the Class IV soils immediately adjacent to the 

Jenkins/Kim site because of poor drainage.” Petition at page 27. This statement is 

consistent with the aerial photographs in the record which show the northern portion of the 

abutting property is cultivated while the southern portion is undisturbed.

f. The Council finds the evidence in this case can be distinguished from the 

evidence in prior cases regarding the “similarly situated” criterion. Many of the properties 

proposed for addition in prior cases had some natural or man-made physical feature that 
separated the subject property from adjoining non-urban land. See, e.g., UGB Case 94-01 

(Starr/Richards) (1-5 freeway), UGB Case 95-01 (Harvey) (railroad tracks) and UGB Case 

87-4 (Brennt) (steep slopes). In this case, the subject property is not physically 

distinguishable from adjoining non-urban land, similar to the situation in UGB Case 95-02 

(Knox Ridge).

g. Therefore the Council concludes the petition does not include all 
similarly situated properties. If it did include all such lands, it would exceed 20 acres. It is 

not evident to Council how far north similarly situated lands go, but they include at least 
1.15 acres of the land north of the subject site. If as little as 26 feet of the land adjoining 

the north edge of the subject property is included in the UGB, the petition would include 

more than 20 acres. The evidence is insufficient to show the adjoining 26 feet of land is 

not similarly situated to the subject site based on the relevant criteria.

III. CONCLUSIONS

Based on the foregoing findings, the Council adopts the following conclusions.

1. Public services and facilities, including water, sanitary sewer, storm drainage, 
transportation, and police and fire protection, can be provided to the subject property in an 

orderly and economical fashion,

2. School services cannot be provided to the subject property in an orderly and 

economical fashion.
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3. On balance, Council concludes the petition does not comply with MC section 

3.0L035(c)(l), because the petitioners did not carry the burden of proof that including all 
of the subject site in the UGB will result in a net improvement in the efficiency of public 

services and facilities. The petition includes more land than necessary to provide service 

efficiencies that could result from granting the petition.

4. The petitioners showed that the proposed addition will facilitate needed 

development on adjacent existing urban land. Therefore Council concludes the petition 

does comply with MC section 3.01.035(c)(2).

5. The petitioners showed that including the subject property in the UGB will not 
affect regional transit corridor development and that limitations imposed by the presence of 

wetlands and a natural gas transmission pipeline can be addressed. Therefore Council 
concludes the petition does comply with MC section 3.01.035(c)(3).

6. The petitioners failed to carry the burden of proof that retention of the subject 
property as agricultural land would preclude urbanization of an adjacent area already inside 

the UGB, or make the provision of urban services to an adjacent area inside the UGB 

impracticable. Thus the petition does not comply with MC section 3.03.035(c)(4).

7. The petitioners failed to carry the burden of proof that efficiencies created by 

including the subject property in the UGB clearly outweigh the adverse impact of any 

incompatibility with existing agricultural activities. Thus the petition does not comply with 

MC section 3.01.035(c)(5).

8. The petitioners failed to show that the proposed addition will result in a superior 

UGB. Thus the petition does not comply with MC section 3.01.035(f)(2)

9. The petition does not include all similarly situated contiguous land outside the 

UGB. If it did include all such lands, the area in question would exceed 20 acres, which is 

the maximum area permitted as a locational adjustment
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IV. DECISION

Based on the findings and conclusions adopted herein and on the public record in 

this matter, the Metro Council hereby denies the petition in Contested Case 98-07 

(Jenkins/Kim).
DATED: ___________
By Order of the Metro Council 
By .
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ATTACHMENT A TO THE FINAL ORDER IN THE 

MATTER OF CONTESTED CASE 98-07 (Jenkins/Kim):
EXHIBITS

Exhibit No. Subject matter
Ex# Date Source Subject

1 11/05/98 USA Service provider comment
2 11/24/98 TVWD Service provider comment
3 12/01/98 Applicants Petition for locational adjustment and

attachments
4 01/07/99 Winterowd (WPS) Beaverton School District capacity
5 01/19/99 Pacific Hab.Serv. Wetland permitting & mitigation
6 01/22/99 TVFRD Service provider comment
7 04/12/99 USA Service provider comment
8 2/23/99 Washington County Staff report to planning comm’n & attachments
9 04/14/99 Washington County Addendum to the Staff report to planning

comm’n & attachments
10 04/21/99 THPRD Service provider comment
11 04/23/99 LEXI! Design Group Supplemental information to Washington County
12 04/26/99 Malinowski Letter in opposition
13 04/27/99 WPS Summary of 4/27/99 BCC hrg
14 04/27/99 Washington County Addendum Staff Report to BCC
15 04/28/99 Metro Notice to DLCD
16 05/03/99 Washington County Cover letter for county comment
17 05/04/99 Metro Notice to Washington County special districts 

and agencies
18 05/13/99 Metro Staff Report to hearings officer
19 05/24/99 Metro Public notice
20 05/17/99 Teufel Letter in opposition
21 05/24/99 Malinowski Letter in opposition &. attachments
22 n.d. M. Manseau Letter in opposition
23 05/24/99 1000 Friends Letter in opposition
24 n.d. LDC Design Group 1 l”xl4” maps of site and surrounding area

25a n.d. Malinowski Photo of site
25b n.d. Malinowski Photos of site
26 n.d. LDC Design Group Aerial photo of site
27 05/24/99 Winterowd (WPS) Service provider table
28 n.d. Metro Mailing list
29 10/20/98 Metro Reactivation notice
30 06/1/99 Winterowd (WPS) Final argument
31 06/1/99 Cox Final argument

Findings, Conclusions and Final Order' 
UGB Contested Case 98-07 (Jenkins/Kim)

Page 24
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ATTACHMENT 3

J0L22J393

BEFORE THE METRO COUNCIL 
OF THE STATE OF OREGON

MICHAEL JENKINS AND SANG KIM 

PETITIONERS

EXCEPTION TO
HEARINGS OFFICER DECISION

METRO CONTESTED CASE 
No. 98-07

COMES NOW PETITIONERS who take exception to the 

Hearings Officer Decision in petitioners' request for a 

LOCATIONAL ADJUSTMENT to the URBAN GROWTH BOUNDARY. The 

decision to which these exceptions are taken was issued on 

July 1, 1999.

II •

Please consider the following as an exception to

the Hearings Officer decision. If the Metro Council is so

inclined Petitioners also use this opportunity to request

that Metro Council remand the decision to the Hearings
william C. Cox, Attorney 

0244 S.W. California Street 
Portland, Oregon 97219 

(503) 246-5499



Officer for the purpose of considering additional evidence 

which was either not available at the time of the hearing or 

which was unnecessary to submit but for new interpretations 

given to Metro standards by the Hearings Officer. Those new 

interpretations seem to be inconsistent with the Metro Staff 

report and past practices-. Thus the need for the evidence 

came as a surprise to the Petitioners.

1 III

The interpretations by the Hearings Officer to which 

petitioners take exception and which would need review by 

the Hearings Officer of additional evidence relate to the 

following issues:

1. Whether agriculture activities being conducted on 

land within the UGB are to be considered in applying Metro 

Code Section 3.01.035(c)(5) which is entitled "Compatibility 

of proposed urban uses with nearby agricultural activities" 

and states:

"When a proposed adjustment would allow an urban 
use in proximity to existing agricultural 
activities, the justification in terms of idiis 
subsection must clearly outweigh the adverse 
impact of any incompatibility."

The Hearings officer interpreted this provision to 

include activities on neighboring urban property which is 

being used for agricultural purposes. Such an interpretation 

ignores the applicable zoning of the neighboring property

william C. Cox, Attorney 
0244 S.W. California Street 

Portland, Oregon 97219 
(503) 246-5499 3/



and relies instead on its present use. Existing use of Urban 

Property should not be the basis for denial of a request for 

urban, zoning or inclusion of land within the UGB. Such a 

basis for decision renders the differentiation between urban 

and-resource zoning moot and effectively prevents Urban 

Growth expansion when use of neighboring Urban Land has yet 

to be brought into compliance with the zoning on the 

property. (See Hearings Officer decision pages 18 and 19).

~ 2. The Hearings Officer decision assumes facts not in 

the record. On the.issue of need for the subject property to 

facilitated development on existing urban land the Hearings 

Officer concluded that urban services other than gravity 

flow sanitary sewers can be provided*to adjoining properties 

within the existing UGB without approving the petition- 

(Decision page 16). That conclusion assumes facts not in the 

record, ignores the applicable standard of practicability, 

and ignores facts in the record which are directly contrary 

to^uch a conclusion.

, A. On the issue of connectivity the hearings officer 

decision concludes options to serve the adjacent urban 

property with transportation access will exist sometime 

in the future despite evidence from petitioners that 

such alternative access is not now available nor is it 

likely to become available due to existing traffic

patterns and connectivity restrictions. It also ignores

William C. Cox, Attorney 
0244 S.W. California Street 

Portland, Oregon 97219 
(503) 246-5499 3Z



the fact that Washington County Department of Land Use 

and Transportation staff has declared the proposed 

connection as appropriate and consistent with the 

purposes achieved by the concept of connectivity. The 

Hearings Officer conclusion is based upon an assumption 

for which no substantial or credible evidence exists in 

the record. It is also based upon a presumption that 

the existing urban property:adjacent to the subject 

site may not redevelop to meet its zoning but rather 

will remain in agricultural use {see Decision page 14, 

line 34-36). Such presumptions, even if based upon 

testimony of the urban land owner, if allowed to stand, 

render the zoning and urban nature of the adjacent 

property irrelevant and allows a non-conforming use to 

control future urban growth boundary expansion.

B. On the issue of sanitary sewer service the 

contested decision concludes that the existence' of the 

possibility of using a pump station is enough to defeat 

evidence that the subject site is necessary to provide 

gravity sewer service to adjacent UGB land. Again, this 

assumes facts not in the record and ignores the 

evidence introduced by petitioners' that the sewer 

service provider opposes use of pump stations. The USA 

has informed the Petitioners it will not support 

development dependent upon a pump station. The USA

William C. Cox, Attorney 
0244 S.W. California Street 

Portland, Oregon 97219 
(503) 246-5499 33



considers pump stations a temporary measure and are 

opposed to the cost of construction and maintenance.

The. Hearings Officer ignored that evidence and in doing 

so made a decision which violates the letter and intent 

of ORS 195.020 through 195.085 which dictate 

coordination of activities between Metro and special 

districts and service providers, 

n. C. On the issue of water service the evidence 

T . indicates that the subject property is necessary for 

looping of water systems and extension of that water 

system to adjacent urban land. The Hearings Officer 

seems to assume that to connect these services less 

than the total of the subject site is necessary. That 

assumption improperly applies the appropriate test. The 

test for inclusion is whether provision of urban 

services to neighboring urban property without the 

subject site would be impracticablef not as the Hearing 

- Officer appears to be concluding, impossible. There is 

no evidence that less than the subject site will come 

in the UGB and to so assume is without basis in the 

record or in the law.

3. The contested decision improperly equates the 

existing land outside the UGB with open space. On decision 

page 13, starting at line 26, the Hearings Officer assumed

that the present use of the subject property was open space

william C. Cox, Attorney 
0244 S.W. California Street 

Portland, Oregon 97219 
(503) 246-5499 5W



when he said that development of the site will 

"substantially reduc[e] the amount of actual open space in 

the area" (page 13, line 30). The subject property is zoned 

EFU, not Open Space. While the DLCD definition of open space 

under statewide goal 5 can include agricultural land, open 

space is a term of law which, if interpreted as chosen by 

the Hearings Officer, works to prevent the inclusion of any 

agricultural land within the UGB, regardless of its soil 

classification or productivity. In order to conclude the 

subject property is in fact open space, findings addressing 

the 7 elements of open space contained in, the Goal 5 

'definition must be made. Those findings do not exist.

4. The contested decision improperly concludes that 

the failure or intentional refusal of the school provider to 

take a position on the application for locational adjustment 

shall be treated as an declaration that school capacity is 

lacking. Not only is this an inappropriate use of the 

applicable Metro standard since schools are not an 

appropriate consideration, evidence in the record indicates 

that two schools presently exist or will exist in the 

immediate vicinity of the subject property at the time that 

the subject property is brought within the UGB. The 

requested adjustment does not create any demand, for 

schooling. It is only when there is a development request

William C. Cox, Attorney 
0244 S.W. California Street 

Portland, Oregon 97219 
(503) 246-5499



before the governing authority that school capacity is 

relevant as attested by the School District.

. 5. The hearings officer interpretation of the

Similarly Situated Land provision, decision page 20/ fails 

to recognize evidence in the record. The Hearings Officer 

found on page 21, lines 2 through 4 that no soils maps or 

similar evidence of the soils on this and abutting 

properties was in the record. That is simply not true. Soils 

maps and supporting testimony are in the record and 

apparently the Hearings Officer missed them. In addition, 

the conclusion there is no physical barrier that 

distinguishes the subject property from the adjacent 26 feet 

is based upon reasoning which was not announced as a pre 

requisite to the approval being sought. If the matter is 

remanded that issue can be properly addressed with evidence- 

from the people presently and previously farming the 

property (see offer of proof) . Much of the existing UGB is. 

differentiated from EFU land by lot lines and jurisdictional 

boundaries. The subject property was once within the UGB 

with the line establishing the boundary being the Multnomah 

County line. The Hearings Officer disregard for that reality 

is inconsistent with prior Metro action.

Ill ■

In summary. Petitioners request that Metro accept the

above as a statement of exception. In addition. Petitioners'
William C. Cox, Attorney 

0244 S.W. California Street 
, Portland, Oregon 97219 

(503) 246-5499



8

request that the matter be remanded to the Hearings Officer 

for additional hearings which should substantially reduce 

the number of issues which will need review by the Metro 

Council if not eliminate them altogether.

William C. Cox, JOSB #76110 
Attorney for Petitioners

william C. Cox, Attorney 
0244 S.W. California Street 

Portland, Oregon 97219 
(503) 246-5499 37



ATTACHMENr A

Mu 1999

BEFORE THE METRO COUNCIL

OF THE STATE OF OREGON

;.a

MICHAEL JENKINS AND SANG KIM 

PETITIONERS

OFFER OF PROOF 
METRO CONTESTED CASE 
No. 98-07

— Comes Now Petitioners and moves the Metro Council to 

consider additional evidence which directly bears on the 

outcome of Petitioners' application for a locational 

adjustment. Petitioners were unable to present the evidence 

at the time of hearing by the Hearings Officer due to 

surprise at the interpretations offered to Metro Standards 

for the first time by the Hearings Officer. Those 

interpretations were inconsistent with the Metro Staff 

report. In addition. Petitioners' attorney was not available 

at the time of the hearing before the Hearings Officer.

William C. Cox, Attorney 
0244 S.W. California Street 

Portland, Oregon 97219 
(503) 246-5499
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II

Petitioners request that this offer of proof be 

reviewed by the Metro Staff and that the Metro Staff be 

requested to comment of this offer of proof.

Ill

The following items are offered as proof. They should 

be considered by the Metro Council unless the matter is 

remanded for further proceedings as requested by Petitioners 

in their Exception memorandum.

1. The Council is requested to take official notice 

of the Oregon Department of Revenue Opinion and Order No. 

91-1610, dated October 12, 1993 (Copy attached as Exhibit A) 

wherein the Department of Revenue found the construction of 

a Wolf Creek Water District Reservoir on the Jenkins 

property left the portion of subject property immediately to 

the north of the Washington County line unsuitable to farm. 

This finding was based in part on testimony of adjacent 

property owner and farmer Malinowski who stated that-the 

property will take several years and a great deal of 

nutrients and fertilizer before it becomes fertile ground. 

This goes to the issue of similarly situated lands.

2. The Council is requested to accept evidence in the 

form of affidavits from previous and present farmers 

cultivating the Jenkins farm which indicate the property the 

Hearings Officer refused to accept as a natural boundary has 

been abandoned as a farm use "due to its extremely poor 

production of cover crops and its inability to support any

Willlcim C. Cox, Attomoy 
0244 S.W. California Street 

• Portland, Oregon 97219
(503) 246-5499
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other types of cultivation." (Attached affidavit of Alan 

Schaff and Sam Van Dyke -Exhibit B). This goes to the issue 

of similarly situated lands.

3. The Council is requested to accept additional 

evidence in the form of documents regarding the Connectivity 

indicating only local streets serve the site. The Hearings 

Officer decision in effect assumes that a connector or 

arterial which does not exist will serve the adjacent Urban 

land (Attached as Exhibit C)-. This goes to the issue of' 

impracticability and need to service urban land.

4. The Council is requested to accept additional 

evidence in the form of documents regarding the issue 

similarly situated lands and soils classifications (Attached 

as Exhibit D)

Respectfully submitted.

William C. Cox, 0S6 76110 

.Attorney for Petitioners

William C. Cox, Attorney 
0244 S.W. California Street 

Portland, Oregon 97219 
(503) 246-5499
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A bating vaa Bald hafore v. Scott Pbiaoay, Baariigt Officer for the Oregon 
Dapartaant of levamia, at 10 a.n.« on Ipril AS, 1992. Thm hearing vaa 
costinad at lO a.n.r on May 22, 1992. The hearing van condaeted in the 
Bepartnaat of levan&e officaa in the state office building in Parti and,
Oregon. Michael JanJtina, petitionary appeared and testified on his ovn 
behalf. Richard L. Xing, attornay-at-lav, represented the petitioners. Oreg 
Malinowski, Gary Pippin, and Frank Leonard testified en behalf of the 
petitioners. Sandra Bnffy, Moltnonah Cosnty assistant connsel, represeatad 
the Moltnonah Cosnty Biwision of Assessnent and fazation. Boh Alcantara and 
Steve Blixt testified on behalf of the Moltnonah County Biwision of Assessaant 
and Taxation.

nie issue in this case is whether the sohject property vas properly 
dis([aalified iron fazwsa spvcial assessneat for the 1991-92 tax year. The 
sohject property consiats of two parcels located in Moltnonah County. Iccoont 
Mo. B-96116-0070 consista of 19.62 acres. Accoeat Mo. B-96116-0300 consists 
of 16.74 acres.

The county todi action to disqotlify the sohject property iron fan-oae 
special essessMent in June 1991. N^ice of this action vas provided to the 
p^tioners in Joly 1991. Petitioners' appeal, filed on October IS, 1991, vas 
within 90 days of their knowledge of tha assessor*s action. departaent's 
jurisdiction is provided hy OftS 305.275 and 3OS.280.

Hr. Malinowski, Hr. Pippin, and Hr. Leonard all testified coaceming the 
condition of and fain activity on the sohject property. Tha subject property 
vas famed fron apprcxinately 1963 vs til 1988. All parties involved agree 
that this la narginal fsmland. Bovevsr, sntil 1988 the property vas able to 
he pot to a productive use. It vas also indicated that in nore recent years 
the femahility of the property has been hindered and it voold he very 
difficolt to find soMone to fam the property at this point. Hr. Leonard 
specifically indicated that it vovld probably not be ecrocsdcsl * at “this point 
to fam the property.

Nr. Jenkins testified concendng activities on the proparty since 1988.
Boring 1989 and 1990 a portion of the property vas sold to the Volf Creek 
water district for the developnant of a vatar holding task. Onring this tiea 
a portion of the property vas developed .for that purpose and access vas 
provided across the resalndar of the property. Ifidle this activity did 
interfere with farming operations, it appears that a large portion of the
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aroMTtT v«s anitablo lor fata activity taring tkla period, da part of the 
couK^ctioB project the water diatriet filled anoh of the reMiaiag portion 
of the property with suhaoil free its excavatioas. This was done to 
"recoatour the land.** Unlortsnately, this soil is annitahle lor far* 
purposes and vill take aeveral years of reclaaatioo before it is usable. The 
fill is 15 to 20 feet deep in som areas. Both the petitioner and the 
comity's vitness indicated that recootonring is not standard fan practice, 
especially idies sehaoil la used. Mr. Kalinovsici testified that ebile soM 
f I reart practice recootooring, he would not do it. The property will taJee 
several years and a great deal of netrlenta and fertiliser before it becooea 
fertile gronnd..

Mr. Jenkins also indicated that the death of hla dan^ter, illness, ttd his 
partlcipatioB in the Besart Eton Operatios praventad the active lining ol 
this parcel through the spring of 1991.

The witnesses for Nsltncnh Comity did not dispute such of the testlnony 
presented by the petitioner and hla witnesses. They noted that the property 
had been need for laniag pnrpoaea for over 25 yeera before its fan nae 
stopped in 1988. The county indicated that the use miat beye stopped in 1988 
since the eonatrsetioa project had began in 1989. Hr. Xing a analysis 
situation voold tend to support that coBclnslaa. Based on the testiseny in 
evidence in the record, the departaent finds that the property baa not been 
faxaed since the anwmr of 1988.

The next question raised is whether or not the disuse of the property can ^ 
exenxed and the fan-use special aasesaaent ntained. Mr. Xing argues that 
al loving the property to ley fellow is an acceptable faring JJ * _
Moreover, the hardships experienced by Mr. Jenkins and the difficulties^ 
presented by the conatrnetlan project ell eonbine to allow this extendta 
period of diavae. Ns. Duffy argued that there is no provision for conblning 
disase provisions and that the period of diswea ia slaply too long to allow 
the fan-nse special assessnent to eon tins a.

' • ■ -j.

By allowing special assessnent for land in fan use the legislature was 
seeking to protect bona fide fan activltiaa fron the encroaqbtant of a market 
which ia constantly finding higher and hatter nsea for the property.
Lindfoot V. Dent, of kev., 4 0T2 489 (1971). The donlnant note
faiMse special asaensnent atatntes is that active, current use of land lor
fan purposes is essential to a clain for fan-use exertion.
Pont, of Bev.. 4 on 561 (1971). Land which is incapable ^
for fan purposes because of poor husbaudry^Kioes not ^alify for speei
assessnent. Vsvlor v. Dent, of Bey.. 6 OTH 496 (1976)-

With respect to sxenptions. taxation of property is the rule a^ exenptloos

are the exception. CpypoffMfm yatlv<t 
123 Or 144, 261 P 694 (1927). Since exenptlona are a natter of la^aiative
grace, exeaptlon statutes are to be strictly, hut reasonably, construed.

«.... 4 nnfwina ami Order No. 91**1610 EXHIBIT.

/
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BmwmI Latharmn Qmritr Boart Pwt^ of «t.. la Or 2^7,
502 P2d 251 (1972). Sine* lam-os* spacial assaswaants ara in tka Mtora of a 
partial azasption Iroa taxatlca it is absolotalj assantial that tha 
applicaticn falls sqaamly vithln the tarns of tha qpalilicatlont in tha 
Its tote. Hastars v. Paot, of lev.. 5 011 134 (1972).

Is this easa« tha conty took steps to disqaalify the snbject property free 
fam-osa special assaasaant pnrsvant ,tq OU 30B.397(1) which provides for the 
raooyal of tha special assassaast idian tha assessor diseovers that the 
property is no longer being used as famland. ttiile tha disqualification 
under this procadnra will require tha assessaeat of the property at its real 
narkat valne, additional penalties for hack taxes will not be assessed so long 
as tha land is.not converted to a saa which is ineonsistent with its ratnxn to 
nsa as famland. (SB 308.282(1).

The'dafinitio* of farmland and farm uses era sat out in Chapter 215 of tha 
Oregon atatntes. OU 215.203(2) (h)(B) provides that land lying faUov for one 
year as a normal and regwlar raqniramast of good agrlealtnral hnahandry can be 
oonsidered the cm rent eaployment of land for fan one. Uiile certain cases 
have allowed a somewhat longer period of time for land to lay fallow idien 
reqnirad hy reasons of good hgricaltsral hhshsndry» that is mot the sitnstion 
in this Case. The record establiahes that raoontonrlsg lod with subsoil is 
not a good agricnltnral hnahandry practice and tharafore an extended fallow 
period does not fall sqaarely within tha definitions of farm use as set forth 
in tha statute. Moreover, while it ia clear that tha petitioner has anffered 
aavaral sat hacks which have hindered the nae of this property over the past 
few years, there is no provision in the statute for cenhining reasons for 
disuse. Bisnse periods cannot ha added together to jnstify a three-year 
period daring which the property was not farmed.

In a property tax appeal tha harden of proof ia on tha party seeking 
affirmative relief. This means that tha petitiomar most show that the 
aaaessor's actions were incorrect and that the reqsaated action ia correct. A 
prepemderance of the evidence ia required to Mat the burden of proof.
OU 150-305.115-(B) (9). In this case, the cosnty appears to have acted 
properly, according to statute, in taking tha action to diaqn^ify the snbject 
property beeanse of its lack of a qnalifying fam nse. In order to meet the 
burden of proof, the petit!oomt meat clearly show that tha extended period of 
disase is allowed hy the stats tea. This has not been done. The department 
can find no anthority which weald allow it reinstate the faim-nse special 
assessment for the snbject property for the years at isans which is within the 
confines of the statntory scheme set forth hy the legislature.

NOV, THEKEFQSB, IT 18 09P8BBD that the appeal ia dfsied. The assessor's 
action of disqnalification ia sustained. The real property sh^l 
taxable at real market value for the 1991-92 tax yaar.

s.MA and Ordar Mo. 91—1610 CYUloi-r

/
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Dated esd aeiled at
Salea, Ore^oa, thi* 12^ day alCXMofijr * 1993*
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Notice: If yoa want, to appeal thia deciaioo* file a coe^aiat __
Oregon Tax Coart, 520 Jaatloe Baildiog, Salea, Oregca 97310. YOUft 
ijQKPUilIT WWTBB 7XUD> 9ITHIM 60
aaOHH ABOVB, Ofi THIS DBdSlQN VILL BECOME FDQL IND CUfNOT BE 
CSmOBD.
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Received: . 7/22/09; 2:15PM; 647 5755 -> W.C.COX Attorney ; #2
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affidavit of ALAN S CHAFF

STATE OF OREGON )

County of Washington )

I. Alan SchaO: being first duly sworn say;

to-to Lot 1100 n0ni Md »<#«<»«

3. I ao coite property for grats ^od.

productively. F*«F«ty une. is too wet and soils arc too poor to fem

DATTOnnsJ^dayofJuJ},> Im

SubscribeO and swoni to before me ^ dsy of July, 1999#'
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Received: 7/22/99; 12:21PM; 503 681 7646 «> w.C COX Attorney ; #2

JUL. 22. 1999 12;23PU LAND DEV CONSULTANTS NO. 9037 P. 2/2

EXHIBIT

1''-400'

Legend

Jenkins/Kim Offer of Proof Graphic 2 

Similarly Situated Lands

Capability

/\y UGB 
pn Site 

/\y Wetland 
/\/ County line 
\/ /\ Overburden soil

7B Cascade s8t loam, 3-7% slopes lllw-1 Moderate
7C Cascade silt loam, 7-12% slopes llle-4 Moderate
10B Chehalis silt loam IKv-3 High
13 Cove silty day loam IVw-1 Low

14C Clove day lVw-1 Low
16C Delena sit loam, 3-12% slopes IVw-3 Moderate
55 Wapato slit loam lllw Moderate
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DATE:

TO:

FROM:

RE:

August 30,1999 

Metro Council
Mike Burton, Executive Officer 

Laiiy Shaw
Office of General Counsel 

Process For “Offer of Proof ’

Introduction

Petitioners in Contested Case 98-07 have filed exceptions to the Hearings Officer 
Recommendation that include an “offer of proof’ to support their request for a remand to 
the Hearings Officer. This 18.85-acre locational adjustment south of Springville Road is 
an unusual case. The Hearings Officer differs firom the staff report on how to balance 
several serviceability issues. A criterion issue not raised by staff became the Hearings 
Officer conclusion that some adjacent land is “similarly situated,” making applicant’s 
18.85 acres, plus the adjacent land, greater than the 20-acre maximum size. Based on this 
and how the Hearings Officer balanced approval factors in the Metro Code, the Hearings 
Officer recommends denial of the application. Applicant, basically, seeks to reopen the 
record to (1) include.evidence to respond to the “similarly situated” criterion, and (2) have 
the Hearings Officer rebalance the Code factors using requested Metro Council 
interpretations of the Code factors.

Metro Code 2.05 Hearine Process

As indicated in the staff report, the Metro Council may approve, deny or send the 
application back to the Hearings Officer, with or without specific instructions. The only 
Metro Code procedures for hearings before the Metro Council are dated ones which .apply 
to all “contested case” administrative hearings on any subject. At Metro Code 2.05.025(i) 
is the usual process for a limited Motion to “reopen the hearing” (record) “for receipt of 
new evidence which could not have been introduced earlier and is otherwise 
admissible....” I believe that applicant’s position is that the evidence in their “offer of 
proof’ would have been available for the hearing if it had known of the “similarly situated’ 
issue.

-1-
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Offer of Proof - Metro Code 2.05.050 Reconsideration, Rehearing ' /

The Metro Council does not have to limit itself to this hearing process rule on adding new 
evidence in deciding whether to send an application back to the Hearings Officer. The 
Council has the inherent authority to do so, with or without ruling or applicant’s requested 
Code interpretations, and with or without allowing the record to be reopened.

This inherent authority is recognized by Metro Code 2.05.050 Reconsideration, Rehearing. 
Even after the Metro Council has adopted a final order, the Metro Council may “grant a 
reconsideration (or rehearing) petition if sufficient reason is made to appear. Metro 
Code 2.05.050(c)(d). “The rehearing may be limited by the (Metro Council) to (any) 
specific matters.” The Metro Council need not adopt a final order before deciding whether 
“sufficient reason is made to appear” for a rehearing. Only in this context is an “offer of 
proof’ usable. Otherwise, the Code standard for new evidence, above, would be violated.

The “offer of proof’ mechanism is used in courts to support motions. Here it is offered as 
a demonstration of what evidence could be put in a rehearing record, if the “exception” 
request is granted. Metro Code 2.05.046 gives the Council broad discretion about 
submission and consideration of motions in contested cases. The Metro Council sits as a 
“quasi-judicial” decision maker (like a judge) in this contested case. Therefore, despite the 
lack of an explicit process in the Metro Code, this material presented by the applicant can. . 
be considered by the Metro Council for the purpose of deciding whether to allow a 
rehearing. This new evidence would not be admitted into this decision record unless a 
rehearing that reopens the decision record is approved by the Metro Council.

Conclusion

The Metro Council sits like a judge in these contested cases. The Council may or may -■ 
choose not to consider an “offer of proof’ for the limited purpose of deciding whether to 
allow a rehearing with or without Code interpretations requested by the applicant.

cc: Dan Cooper
Elaine Wilkerson 
Ray Valone

i:\larry\98-07.doc
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Date: May 24,1999

Metro

STAFF REPORT TO THE 
HEARINGS OFFICER OF METRO

SECTION I:

CASE:

APPLICATION SUMMARY

FILE NAME:
UGB Locational Adjustment

Jenkins/Kim
Case 98-7

PETITIONERS:

REPRESENTATIVES;

Michael Jenkins
14120 NW Springville Road
Portland, OR 97229

Ryan O’Brien 
LDC Design Group 
233 SE Washington Street 
Hillsboro, OR 97123

Sang Kim
13630 NW Springville Road 
Portland, OR 97229

Eric Eisemann
Winterowd Planning Services, Inc. 

. 310 SW 4th Avenue, Suite 1000 
Portland, OR 97204

PROPOSAL;

LOCATION;

PLAN/ZONING
DESIGNATION;

APPLICABLE 
REVIEW CRITERIA;

The petitioners request a 18.85-acre locational adjustment to the Urban 
Growth Boundary (UGB).

The property is located between Springville and Laidlaw roads, east of Kaiser 
Road (Attachment A).

Washington County EFU (Exclusive Farm Use).

Metro Code 3.01.035

SECTION II: STAFF RECOMMENDATION

Staff recommends that the Hearings Officer forward a recommendation to the Metro Council for 
APPROVAL of Case 98-7; Jenkins/Kim.

www.metro-region.org 
Recycled paper ro

http://www.metro-region.org


SECTION III: BACKGROUND INFORMATION

Site Information: The 18.85-acre site is located within Washington County approximately one half mile 
southeast of the intersection of Kaiser and Springville roads. It consists of Tax Map/Lot 1N1 21/1100 
(Jenkins -13.6 acres) and INI 21 BA/101 (Kim - 5.25 acres). The site is bound on the north by 
Multnomah County land zoned EFU (Exclusive Farm Use) and MUA20 (Mixed Use Agriculture, 20-acre 
lot size), on the east and south by R-5 and R-6 residential land, and on the west by the Bonneville 
Power Administration (BPA) right-of-way and a recorded Natural Area. Zoned EFU under Washington 
County’s plan, the site is currently vacant.

Case History: The subject properties were originally included within the UGB. Mr. Jenkins agreed to 
remove the property in a 1982 action that was part of a trade with another property located adjacent to 
Tualatin (Metro Ordinance 82-149). The applicants originally submitted a petition for inclusion of the 
subject property on March 3,1998. The application was subsequently deemed complete on March 27, 
1998. The applicants requested, and Metro granted, a postponement of the Hearings Officer meeting 
to provide additional findings and information. Subsequently, the applicants resubmitted the petition on 
December 1,1998.

Proposal Description: The petitioners propose to adjust the UGB to develop the site with residential 
uses. If the proposal is approved, the site would likely be zoned as Washington County R-6 (six 
dwelling units per acre). The petitioners intend to develop the site with approximately 80 single-family 
residential units. If 80 units were developed, the density would be approximately 12 units per net 
developable acre. This density would meet Metro’s target of 10 dwelling units per net acre for new 
urban land.

Local Government Statement: The original statement by the Washington County Board of 
Commissioners, adopted on March 10,1998, was a 3-1 vote recommending denial of the petition to 
Metro. The Board of Commissioners considered the applicants revised petition on April 27,1999, and 
voted 3 to 0 to forward no recommendation to Metro.

SECTION IV: APPLICABLE REVIEW CRITERIA

The criteria for a locational adjustment to the UGB are contained in Metro Code 3.01.035. The criteria 
with citation, petitioner responses (italics), arid staff analysis follow.

Petitions to add land to the UGB may be approved under the following conditions:

1. An addition of land to make the UGB cotenninous with the nearest property lines may be 
approved without consideration of the other conditions in this subsection if the adjustment 
wiil add a total of two gross acres or less, the adjustment would not be clearly inconsistent 
with any of the factors in subsection (c) this section, and the adjustment inciudes aii 
contiguous lots divided by the existing UGB. [3.01.035(f)(1)]

The petitioners state that the proposai is greater than two acres, therefore, this critehon does not apply.

Staff Response

The petition includes the entirety of two legal parcels and consists of 18.85 acres. This criterion, 
therefore, is not applicable.



2. For all other locations, the proposed UiSB must be superior to the UGB as presently located 
based on a consideration of the factors in subsection (c) of this section. [3.01.035(f)(2)]

The petitioners state that much has changed in the surrounding area since 1982 when the land was
removed from the UGB. Due to the heavy urbanization of the properties surrounding the site, this
proposal is a logical and orderly revision of the UGB to where it was in 1982. The proposal will provide
the following benefits over the existing location:
1. Bring all Washington County land within 2000’ radius into the UGB
2. Straighten the UGB to provide more logical boundary consistent with Multnomah/Washington 

county line.
3. Allow extension of a looped water system and gravity flow sanitary sewer system through the site to 

the UGB land to the east of site.
4. Provide traffic circulation to adjacent lands within UGB by providing a stub street connection to 

those lands and direct access to the public street network.
5. Enhance the provisions of police and fire protection to lands within the UGB.
6. Continue to create acceptable transportation levels of service through the year 2015.
7. Allow the needed development of adjacent lands within the UGB.

Staff Response

Criterion 2 relates to how approval of the petition would improve the existing UGB line through the 
factors in criteria 5 through 9. These factors include more efficient public facility and service provision, 
facilitating needed development of adjacent land within the UGB, environmental, energy, economic and 
social consequences, and compatibility with agricultural activities. The first two arguments put forth by 
the petitioners (see 1 and 2 above) are not relevant to this criterion. Having all the adjacent 
Washington County land within the UGB and straightening the UGB line to run along the county border 
are not sufficient arguments to meet the burden of this criterion.

Arguments 3-7 above are relevant to this criterion. They are a partial summary of the petitioners’ 
responses to criteria 5-9 below. Based upon the petitioners’ responses to these criteria, staff 
concludes that there is sufficient evidence to support a finding that the proposed UGB is superior to the 
UGB as presently located. For this reason, staff concludes that Criterion 2 is satisfied.

3. The proposed UGB amendment must include all similarly situated contiguous land that 
could also be appropriately included within the UGB as an addition based on the factors 
below (criteria 5-9). [3.01.035(f)(3)]

The petitioners state that land that is similarly situated would have the following characteristics:
• be outside the UGB
• be located in Washington County
• have similar soil characteristics
• have a similar ability to connect to existing public facilities and services
• provide orderly and efficient access to public services to land already within the UGB
• was already within the UGB
The petitioners conclude that the subject properties are unique in their size, location, use and history 
within Washington County and, therefore, are the only properties that are similar and contiguous.



staff Response

This criterion sets a condition for the amount of acreage that must be included in a petition for an UGB 
amendment. The basis for deciding on the amount of land is consideration of the factors in criteria 5-9 
below. The intent of this criterion is twofold: First, to prevent carving out a piece of land 20 acres or 
less from a larger parcel or area In order to qualify for a locational adjustment: and second, to minimize 
subsequent petitions for locational adjustments on adjacent land that should have been considered 
together with the original proposal. These reasons are intended to prevent using the locational 
adjustment process as a tool for expansion of the UGB without demonstrating regional land need and 
without undertaking necessary urban reserve plans.

The fact that the subject properties are the only ones outside the UGB, located in Washington County 
and have inferior soils are irrelevant to this criterion. 'Similarly situated contiguous land', as used in 
Criterion 3, Is based on criteria 5-9 below. Based on the petitioners’ responses to these criteria, 
however, staff agrees that contiguous land to the proposed site is not appropriate for inclusion with this 
proposal.

All petitions for a locational adjustment must meet the following criteria:

4. Locational adjustments shall not exceed 20 net acres. [3.01.035(b)]

The petitioner proposes to inciude Tax Lots 1100 (13.6 acres) and 101 (5.25 acres) which total 18.85 
acres.

Staff Response

Staff confirms the proposal comprises 18.85 acres and, therefore, complies with the 20-acre restriction. 
This criterion is satisfied.

5. Orderly and economic provision of public facilities and services. A locational adjustment 
shall result in a net improvement in the efficiency of public facilities and services, including 
but not limited to water, sewerage, storm drainage, transportation, parks and open space in 
the adjoining areas within the UGB. Any area to be added must be capable of being served 
in an orderly and economical fashion. [3.01.035(c)(1)]

The petitioners state that the adjustment will provide for an orderly and economic provision of services. 
Overall, the adjustment will result in a net increase in efficiency of sanitary sewer, water, fire flow and 
circulation, law enforcement, electncity, school transportation and general circulation in adjacent areas 
within the UGB. The following is a summary of the petitioners' and service providers' responses to 
Cnterion 5. The Unified Sewerage Agency (USA) takes no position on the proposal. The Tualatin 
Valley Water District (TVWD) supports approval of the petition. All the remaining providers take a 
neutral position.

• Sanitary Sewer - Upon annexation to the district, the site would be served by the Unified
Sewerage Agency (USA). The agency states that including the site within the UGB could result in a 
net increase in efficiency of sewer service to lands currently within the UGB. Currently, USA is able 
to provide gravity sewer sen/ice to all properties within the UGB that are adjacent to the site except 
the properties to the east (Malinowski properties) and Dogwood Park subdivision to the southeast 
(Attachment B). Only by means of a pump station can sewer service be provided to the Malinowski 
properties. If the subject site is brought into the UGB, USA can then provide gravity sewer to these



properties. The closest sewer line to the site will be located along the southern edge of the Jenkins 
property to serve the developing subdivision to the south (BOSA North #4).

As part of an alternatives analysis, the petitioners recently submitted additional information showing 
three options for providing sewer service to the Malinowski properties (Attachment C). These 
alignments are based on drainage basins. Option 1is the extension of a future sewer line stub that 
would be within the development of the Jenkins/Kim site. This would extend approximately 300 
feet. Option 2 would be an approximately 950-foot extension of the future sewer line within the 
Greenwood Hill subdivision. This would require easements from property owners in the Dogwood 
Park subdivision. Option 3 is an approximate 4000-foot to 4,600-foot extension of sewer line from 
Laidlaw Road to the south running up along 137th Avenue and then through parcels along the 
northern Dogwood Park subdivision. Option 2 could be very expensive and consent from property 
owners would be needed for the easements, which would run through tree-covered land. Option 3 
would be very expensive, need easements and be impractical.

Stormwater- Drainage for the site generally occurs within a small stream along the southern 
portion of the site. The Malinowski lots to the east collect and pass stormwater through the subject 
site, where it is then passed onto the urban land to the west. Due to the topography, the petitioners 
claim that there is no other reasonable way to provide stormwater collection service than through 
the site. For this reason, they state, use of the site is a logical and orderly way to provide this 
service to the UGB land to the east. USA’s states that due to this drainage pattern, it is unlikely that 
including the site in the UGB will result in a net deficiency in its ability to provide stonnwater service.

Water— Upon annexation to the district, the site would be served by the Tualatin Valley Water 
District (T\A/VD). TVWD currently provides sen/ice to the Kaiser Woods and BOSA No. 4 
subdivisions, and will provide service to the Cedar Mountain Estates to the south of the Kim 
property. The district states that approval of the adjustment would make provision of service 
efficient and could result in an economic and orderly provision of that service. The water reservoir 
located to the north of the site, in conjunction with a pump station in the BP A right-of-way,.allows for 
service at 50 psi to properties below,460-foot elevation. At this level, service could be provided to 
the subject site as well as three Malinowski properties to the east. Though there are no current 
plans to sen/e the Malinowski properties, service could be provided to them through the subject 
site. In addition, water service could be looped from BOSA No. 4 through the site and back down to 
the BOSA subdivision. For these reasons, the petitioners state that inclusion of the site would 
result in an orderly and economic provision of water service and a net increase in the efficiency of 
that service.

Police Protection - Police services are provided by the Washington County Sheriff’s Office. The 
Sheriff’s Office indicates that it could provide adequate and efficient service to the site, and that 
inclusion of the site would improve the efficiency of serving adjacent land within the UGB.

Fire Protection and Rescue - Tualatin Valley Fire and Rescue (TVFR) is the provider of fire 
protection and emergency rescue in the area. TVFR states that the site would have very little 
impact on department sen/ices. It could not determine whether inclusion of the site would make it 
more or less efficient to serve other adjacent areas within the UGB. The petitioners state that 
stubbing a road to the Malinowski properties would provide this area with orderly and economic 
access for fire and rescue services and will not result in a net decrease in the effectiveness of these 
services.

SA



• Parks/Open Space - In their original response dated February 11, 1998, the Tualatin Hills Park & 
Recreation District (THPRD) indicates that the service level is adequate for the project, there would 
be no efficiency impact and service would be provided after the site is annexed into the district A 
second response, dated September 28, 1999, notes concern for the potential impacts to the stream 
corridors and other natural resources in the area that could be affected by future roads. THPRD 
strongly recommends that every effort be made to avoid impacts to these areas so their functions 
and values are preserved for residents and wildlife. The petitioners state that significant resource 
areas, including the identified wetlands on site, will be established as open space areas and might. 
later be annexed to the district. This action will expand the network of open spaces in the area, 
thereby resulting in a net improvement in the efficiency of parks and open spaces within the UGB.
In follow-up letters to the County, dated April 21, 1999, THPRD states that after the site is annexed 
into the.district there will be an orderly and economic provision of park and recreation services that 
would result in a net improvement and efficiency of services.

• Public Transit - The petitioners state that development of the site will provide the properties to the 
east with improved access to the bus service along Kaiser Road, thereby resulting in a net 
improvement in efficiency of transit service.

• Transportation - The existing and planned roads near the site are under the Jurisdiction of 
Washington and Multnomah counties. Access to the site, if developed, would be through 
Washington County roads to the south since the land to the north is outside the UGB and zoned 
EFU. The petitioners’ have signed an agreement with the owner of the BOSA No.4 subdivision to 
the south to provide public street access to the site. The agreement will provide for two access 
points from BOSA. The petitioners also plan to provide a road stub to the UGB land to the east of 
the site. This configuration would create a looped circulation system for the site and would allow for 
future connection to the land to the east. For this reason, approval of the proposal would result In 
an orderly and economic extension of roadways and a net improvement in efficiency of the 
transportation services.

The November 1998 traffic analysis by Lancaster Engineering concludes that the proposed 80-unit 
subdivision will not increase level of service at three of four intersections studied. The fourth 
intersection, Kaiser Road at Bethany Boulevard, will have a slight increase in delay due to the 
proposal, degrading the level of service from BtoC during the evening peak hour in 2015. The 
analysis also concludes that the additional trips generated by development of the site would not 
alter the functional classification of the local roadways.

• Electrical Service - PGE indicates that approval of the petition would have no efficiency impact and 
the site could be served In an orderly and economic fashion.

• Schools - The Beaverton School District No. 48J states that the issue of public facilities would be 
addressed at the comprehensive plan amendment stage. According to the district demographer 
and planner, the capacity issue by grade level for the area schools is as follows: Findley Elementary 
School has a capacity of 691 students and a 1998-1999 enrollment of 787 students; the middle 
school being built within the BOSA No.4 subdivision will have a capacity of 930 students with a 
potential enrollment in fall 1999 of 725 students; and the Sunset High School has a capacity of 
1,508 students and a 1998-1999 enrollment of 1,617 students. The proposed development of an 
80-unit subdivision on the subject site could result in 24-56 students in the K-12 grade range.

The petitioners state that providing road access from the land to the east of the site to the new 
middle school in the BOSA No. 4 subdivision will allow direct circulation between the two areas.



■This link will result, therefore, in an orderly and economic provision of school transportation 
services.

Based on the foregoing responses, the petitioners conclude that the proposed adjustment will provide 
for an orderly and economic provision of public services. They state that an overall net increase in 
efficiency would be realized for sanitary sewer, water, fire flow and circulation, law enforcement, 
electricity, school transportation and general circulation in adjacent areas already within the UGB. The 
proposal would have a neutral effect, they claim, on the efficiency of stormwater management, though 
allowing for orderly and economic provision of that service.

Staff Response

There are two parts to this criterion. First, any area to be added to the UGB must be capable of being 
served in an orderly and economical fashion. Based on information contained in the petitioners' 
submittal and service provider responses, it appears that the site is capable of being served in an 
orderly and economical fashion with sewer, water, police, fire protection and rescue, park and open 
space, electrical and transportation services.

. USA cannot definitively state that there is or is not adequate capacity in the existing sanitary and storm 
. sewer systems to serve the subject property because the land is outside the agency’s service area.
_ Because, however, any collection system and treatment facility capacity upgrades and public system 
V extensions would be the developer’s responsibility, the agency does state (April 12,1999, letter to 
. Joanne Rice of Washington County) that “there would be no negative economic impact to the Agency 

and service could be provided to this parcel". The THWD, County sheriff’s office, TVFR, THPRD, PGE 
and the County have indicated that their respective services could be provided to the site in an orderly 
and economic fashion. There is no statement from the public transit provider. The school district does 
not indicate whether services could be provided in an orderly and economical fashiori, putting this issue 
off until the comprehensive plan amendment stage.

Based on this information, staff concludes that the site is capable of being served in an orderly and 
economic fashion.

The second part of Criterion 5 requires that a locational adjustment result in a “net improvement 
in the efficiency of public facilities and services...in the adjoining areas within the UGB.” Staff 
agrees that the petitioner has demonstrated that the adjustment would result in an improvement 
for the following services;

, • Sanitary sewer - USA originally stated that without an extraterritorial extension of service, the only 
way to serve the properties to the east of the site is by pump station, unless the subject site comes 
Into the UGB. The agency further stated that there would be an increase of efficiency of sanitary 
service to properties currently within the UGB. The addendum Washington County staff report, 
dated April 27,1999, contains a summary of a conversation between County staff and USA. Nora 
Curtis of USA communicated to Joanne Rice of the County that gravity sewer service is available to 
the Malinowski properties from two different locations within the UGB. These options are the same 
as Option 2 and Option 3 submitted by the petitioners. Option 2 would connect the Malinowski 
properties to the future line In the Greenwood Hills subdivision. Option 3 would connect the 
properties to a future line from Laidlaw Road and NW 137th Avenue.

Having evaluated all the information from the petitioners, USA and the County, Metro staff 
concludes that Options 2 and 3 do not constitute a net improvement in the efficiency of public sewer 
service for adjoining UGB land. The petitioners’ site would enable use of a gravity sewer system in



a much more efficient and cost-effective manner than the other two options. It is staff opinion that 
use of a gravity system from the subject site meets the test of net improvement over either use of a 
pump system or Options 2 and 3. Option 2 requires easements from several property owners for 
installation and all future maintenance. Option 3 entails a very expensive extension plus 
easements through private property. Staff finds, therefore, that including the site within the UGB 
will result in an improvement in the efficiency of sewer service to the Malinowski properties.

Water - TVWD states that approval of the petition would make it more efficient to serve 
other adjacent areas within the UGB. There is adequate pressure to serve three lots to the 
east of the site, utility lines are available to create a looped system on the subject site and 
lines could be stubbed for future development to the east. For these reasons, staff finds 
there would be an improvement in the efficiency of water service for urban lands to the 
south and east.

Police protection - According to the Washington County Sheriffs Office, inclusion of the site 
within the UGB would improve its ability to efficiently serve adjacent lands within the UGB.

Parks and Open Space - THPRD's original statement indicates that inclusion of the property 
would have no efficiency impact to serve other adjacent urban land. The district’s second 
response strongly advocates avoiding impacts to the natural resource areas on site. The 
petitioners state that these areas will be established as open space and possibly annexed to 
the THPRD at a later date. The district’s third response states that it would welcome the site 
into the district and could serve it in an orderly and economic manner resulting in a net 
improvement of services. For these reasons, staff concludes that there would be a net 
improvement in the efficiency of this service.

Transportation - The petitioners have secured access to the site through the BOSA No. 4 
subdivision to the south. They have a signed agreement with the Shasta Real Estate 
Company to provide public street access. The petitioners state that two road access points 
will be used, thus creating a looped system through the site’s development. The petitioners 
will also provide a road stub providing future access to the Malinowski properties.

A traffic impact study was performed by Lancaster Engineering to assess the traffic impact 
of the development of 80 single-family residential units on the nearby street system and to 
recommend any required mitigation measures. The study concluded that the development 
would generate a total of 766 trips per weekday. Neither the total trips nor the peak hour 
trips would cause the four studied intersections to operate below the acceptable level of 
service. The trips would also not cause warrants for adding traffic signals at two of the 
unsignalized intersections. The project-generated traffic would not alter the functional 
classification of any of the local streets through which it would take access.

Based on the implementation of the planned road system and the analysis of the traffic 
study by Washington County, staff concludes that the site would be served in an orderly and 
economical fashion with transportation sen/ices and that an improvement in the efficiency of 
transportation would be realized.
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Based on information from Beaverton School District No, 48J, staff concludes that there would 
be a net decrease in efficiency for the following public facilities and services:

• SchoolsThe school district states that the issue of public facilities will be addressed at the 
comprehensive plan amendment stage. According to the district demographer and planner, 
the elementary and high schools that would serve the site’s residents already exceed their 
capacity. The new middle school being built within the BOSA No. 4 subdivision will have a 
capacity of 930 students with an expected enrollment of 725 students. The proposed 
development of an 80-unit subdivision on the subject site could result in 24-56 students in 
the K-12 grade range. Based on the district's response regarding services and the 
demographer’s estimates, it appears there would bfe insufficient capacity to accommodate 
the new high school and elementary school students that will result from development of the 
site. Staff concludes, therefore, that there would likely be a net decrease in efficiency for 
this public service.

Based on service provider information and the petitioners’ submittals, staff concludes that there 
would be no net change in efficiency for the following public facilities and services:

• Stormwater - In its original response, dated February 12,1998, USA indicated that there are 
no public facilities outside the UGB to provide service to the property, and that there was not 
enough information to formulate an opinion on the relative efficiency or economic impact of 
potential service to the site. In a later letter, dated November 5,1998, USA indicates that “it 
is unlikely that there would be a net deficiency in the provision of stormwater services as a 
result of including the Jenkins/Kim property in the UGB.” Based on this information, staff 
finds that there would be no net change in the efficiency of this service for adjacent urban 
land if the site is included within the UGB and developed.

• Fire Protection and Rescue - TVFR states that there is not enough information to determine 
whether or not approval of the petition would make it less or more efficient to serve adjacent 
lands. At the same time, the district indicates that adequate service could be provided to the 
site if road access and water supply facilities meet the fire code. These facilities have been 
met. Staff concludes, therefore, that there would be no net change in the efficiency of these 
services for adjacent urban land if the site is included within the UGB and developed.

• Transit - Tri-Met has not commented on this petition. The petitioners present a case that 
providing a stub road to the east properties would enhance the ability of future residents to 
reach Bethany Road, where a new bus line has recently begun service. Given the distance 
of the site from the bus line and the unknown future road alignment(s), design speed(s) and 
land use pattern of the area north and east of Dogwood Park, staff can not determine 
whether trips would be faster/more efficient through BOSA No. 4 or the new development.
For this reason, staff concludes that there would be no net change in the efficiency of this 
service for the adjacent urban land.

• Electrical - PGE indicates that approval of the petition would have no efficiency impact to 
serve other adjacent areas within the UGB.

Based on the available information, staff concludes that an improvement would be realized for sewer, 
water, police protection, parks and open space, and transportation services. There would be no 
change in efficiency for stormwater, fire protection and rescue and transit services. There would likely 
be a net decrease In efficiency of school services.
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staff finds that, on balance, the adjustment would result in a net improvement in the efficiency of 
sen/ices to adjoining areas within the UGB. Meeting the ‘net improvement’ factor In Criterion 5 has 
historically been interpreted as demonstrating that there is, on balance, an overall improvement of 
efficiency after considering all the important facilities and services. For example, if two of six services 
would be irriproved for adjacent urban land and the remaining four would result in no net change, then 
the burden of proof is likely met. In this case, there would be an improvement of efficiency for five 
services, no change in efficiency for four services and a decrease in efficiency only for school services. 
Further, the school district has not performed an evaluation of school facilities for this proposal.

Based on the above analysis, staff concludes that this criterion is satisfied.

6. Maximum efficiency of iand uses. The amendment shaii faciiitate needed development on 
adjacent existing urban land. Needed development, for the purposes of this section, shall 
mean consistent with the local comprehensive plan and/of applicable regional plans. 
[3.01.035(c)(2)]

The petitioners state that the proposed adjustment, if approved, wouid provide a public street stub at 
the eastern end of the site, thereby creating a future urban connection for the Malinowski properties. 
This action will enable needed development, as defined in Criterion 6, to take place on these 
properties. The Dogwood Park subdivision to the southeast of the site cannot be used, the petitioners 
argue, because of the existing lot pattern and Area of Special Concern (ASC), which is a County 
designation to preserve the existing chatacter. Under this designation, any action to further develop, 
partition or extend urban services within this area requires mitigation.

In addition to the transportation connection to the Malinowski properties, the petitioners state that 
development of the site will enable gravity sewer service to be extended to these properties in an 
efficient and cost-effective manner.

For these reasons, the petitioners state that inclusion of the subject property will facilitate needed 
development on adjacent existing urban lands.

Staff Response

Staff agrees that development of the subject site would enable the Malinowski properties to be provided 
with sewer and storm drainage services in an efficient manner. Staff also agrees that vehicular access 
to the eastern properties could help future circulation within the area. While the petitioners have not 
demonstrated that inclusion of the site within the UGB is needed in order to serve the eastern 
properties, this criterion does not require such a burden of proof.

The Malinowski properties could be served with sewer/storm service and roadway access from the 
south and west of those properties. Based on information provided by the petitioners, USA states that 
gravity sewer service could be provided to the Malinowski properties. As covered above, however, 
these options require permission for and acquisition of easements through developed single-family land 
as well as significantly higher costs.

A road system from the south is possible to serve the Malinowski properties. For this to occur, some of 
the large lots east of the Dogwood Park subdivision would have to develop and include a roadvyay from 
Laidlaw Road of approximately 2200-foot long, or an extension of NW 137th or NW Greenwood Drive 
within Dogwood Park would need to take place. The former option would require willing
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owners/developers in the large lot area and the latter option would require willing owners and 
overcoming roadway design and policy constraints within the Dogwood Park subdivision.

In addition, a road system from the south would result in a cul-de-sac or limited loop system because of 
the width of the Malinowski properties. Such a system would limit ingress and egress to one direction, 
resulting in development on these properties being less efficiently served with police, fire and general 
vehicular movements as compared to a system that connects directly with development to the south 
and west.

Based on the foregoing analysis, staff concludes that inclusion of the subject site would facilitate 
needed development on land to the east. Facilitating sewer/storm services and roadway extension to 
this vacant land within the existing UGB would be consistent the Washington County Comprehensive 
Plan and regional goals and objectives of maximizing service efficiencies to urban land. Staff 
concludes, therefore, that this criterion is satisfied.

7. Environmental, energy, economic and social consequences. Any impact on regional transit 
corridor development must be positive and any limitations imposed by the presence of 
hazard or resource lands must be addressed. [3.01.035(c)(3)]

The petitioners performed an analysis for the environmental, energy, economic and social 
consequences (ESEE) of the proposed adjustment. This analysis is summanzed as follows:

• Environmental - There are no floodplains or drainage hazards on the site. An intermittent stream 
runs along the southern side of the site, identified in Metro's Functional Plan Title 3 as a primary 
and secondary protected water feature. A wetland determination and delineation was performed 
with the results that there are potentially 9.52 acres of jurisdictional wetlands on site.

Development of the site could impose limitations on agricultural lands and upon the 
environmental qualities of the wetlands. Some conversion of wetland acreage could occur 
with development. There might also be impacts from road crossings of the stream.
Conversion of wetlands would be governed by local, state and federal regulations, however, 
which purpose is to ensure no net loss of wetland quality and function. Title 3 would further 
restrict wetland impacts, including minimum buffers.

Retention of the site for agncultural purposes would allow continued use for low value 
pasture, seed production or open space. The wetland areas would be subject to soil 
compaction and loss of habitat cover as a result of horse or cattle grazing. Sedimentation or 
potential contamination from tilling and application of herbicides or pesticides could also 
impact the wetlands. In add'rtion, preservation of the class IV soils on the land is a low 
pn'oiity according to the County’s classification scheme.

The petitioners state that on balance the benefits and consequences of preserving the low 
quality agricultural land versus conversion of the land for urban purposes seem to be equally 
weighted. This is the case because potential impacts could be substantially avoided or 
mitigated, and preservation of the wetlands would be accomplished by dedication to open 
space to Tualatin Valley Parks and Recreation District.

• Energy—Energy consumption resulting from agncultural use is limited to tilling, cultivation 
and harvesting. Conversion of the site to urban use would result in significantly higher

' energy use, including development of the site and vehicle tnps by future residents. This use 
can be off-set in several ways, including serving the subject site and adjacent properties
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with electrical power in an orderly and economical manner, and facilitating more efficient 
development and use of the properties to the east.

The petitioners state that though there would be increased energy consumption if the site is 
developed, the orderly and economical provision of services to needed development to the 
east would off-set the increased use.

• Economic — Currently, the economic use of the site is limited to low value agricultural use 
and open space. Uitanization of the site will allow for the creation of approximately 80 
residential dwellings that will increase land values, property taxes and provide jobs during 
the development process. It will also allow development on adjacent urban land, consistent 
with the County comprehensive plan. For these reasons, the petitioners state that the 
economic benefits of urbanization easily outweigh the economic consequences of leaving 
the land outside the UGB.

• Social—According to the petitioners, the social consequences of preserving low value 
agricultural lands and wetlands is difficult to measure, evaluate and quantify. Possible 
benefits include maintaining a strong farm community, maintaining an open space view for 
the adjacent residents and knowledge that there is nearby wildlife habitat. Urbanization of 
the site, on the other hand, will include benefits such as expanding the number of housing 
opportunities in the fast-growing Bethany area, expanding recreation opportunities through 
dedication of open space to THPRD, greater social interaction through connection of a 
street system to adjacent eastern properties and enhancing public safety and welfare by 
providing better police and fire services to eastern properties. For these reasons, the 
petitioners state that the urbanization of the resource lands outweighs the social benefits 
and consequences of preserving the resources for non-urban purposes.

There are no regional transit corridors within one-quarter mile of the site, therefore, there will not 
be any impact to regional corridor development.

Staff Response

Washington County maps show no flood plains or drainage hazard areas on the site. The wetlands 
delineated by the petitioners’ study would be subject to local, regional, state and federal development 
restrictions. The intermittent stream that runs along the southern portion of the site Is identified in maps 
for Title 3 of Metro’s Functional Plan. It is designated as a primary protected water feature for 
approximately 220 feet from the western boundary and a secondary protected water feature for another 
approximately 1220 feet to the east. Development within 50-foot of the primary feature and 15 feet of 
the secondary feature is subject to Title 3 restrictions in the form of buffers from top of bank. The 
crossing of wetlands and streams with transportation improvements is also subject to Title 3 
restrictions. The developer of the site would need to comply with the restrictions referred to above.

The petitioners’ ESEE analysis is sufficient to assess Criterion 7. The potential environmental impacts 
to the delineated wetland and stream com'dor would need to be addressed as part of the development 
process. Staff agrees that these resources could be substantially avoided or mitigated through site 
review, including preservation of wetland values through dedication by the owner/developer. Energy, 
economic and social considerations have been adequately addressed and staff concludes that, on 
balance, are weighted as neutral regarding conversion of the site to urban use.

The nearest regional transportation comdors, as defined by Metrols 2040 Growth Concept, are Kaiser 
Road and Springville Road west of Kaiser. The Lancaster Engineering traffic analysis addresses the
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potential impact of the site’s development to three intersections along Kaiser Road. It concludes that 
the development would not significantly impact the intersections. The petitioners state that there would 
be no impact to regional corridor development. Staff concludes that there would be no adverse impact 
to the two corridors.

Based on the. above analysis, staff concludes that this criterion is satisfied.

8. Retention of agricultural land. When a petition includes land with Agricultural Class l-IV 
soils designated in the applicable comprehensive plan for farm or forest use, the petition 
shall not be approved unless it is factually demonstrated that:

(A) Retention of any agricultural land would preclude urbanization of an adjacent area 
already inside the UGB, or

(B) Retention of the agricultural land would make the provision of urban services to an 
adjacent area inside the UGB impracticable. [3.01.035(c)(4)]

The petitioners state that the approximately 95% of the site consists of class IV soils. The County 
comprehensive plan establishes that the fourth pnority for soil preservation shall be all soil associations 

. with 50% or more class IV soils or class III & IV combined. The soils on the site, therefore, are ranked 
k as a fourth pnority for soil preservation.

The properties to the east of the site are subject to evaluation under this criterion because they are the 
' only adjacent properties within the UGB that are undeveloped or not approved for development. These 
. properties lack access to gravity sewer, public water and the public transportation network. USA has 
stated that gravity sewer cannot be provided to the properties unless an extraterritorial extension of 
sewer service is approved. Otherwise, sewer can only be provided using a pump station. The TVWD 
states that water service could be provided to the properties in an orderly and econorhical manner 
through the subject site. Otherwise, it would need to be pumped to the properties from the east and the 
district has no plans to install a pump station. The petitioners would provide a street stub on the 
eastern portion of their site, thus providing an orderly and economic future public street connection to 
the eastern properties.

Inclusion of the site into the UGB will result in an orderly and economical provision of sewer, water and 
, public street access to the properties to the east. Retention of the petitioners’ site as agricultural lands 

will make the provision of these services to the adjacent properties impracticable.

Staff Response

Criterion 8 sets a strict standard for the conversion of agricultural land to urban land. The 
factors in this criterion expand upon the Criterion 6 requirement to show facilitation of needed • 
development. Facilitation of needed development can be satisfied by demonstrating that 
addition of property into the UGB helps development, which is consistent with the adopted 
comprehensive plan, to occur in an efficient manner. Criterion 8A requires a demonstration that 
urbanization of adjacent land inside the UGB would be prevented from occum'ng unless the 
subject site is added to the boundary. Criterion 8B requires a demonstration that urbanization of 
adjacent land inside the UGB would be impracticable without inclusion of the subject property.
In other words, the adjacent property cannot be provided with urban services through any 
practicable means except through use of the subject property.
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• staff confirms that the subject site is composed of mostly class IV soils. Staff agrees with the 
petitioners’ argument that inclusion of the subject site into the UGB would result in the orderly 
and economical provision of sewer service, water service and the transportation network; and 
that inclusion of the site would result in a net improvement of service efficiency for these three 
services.

In this case, satisfying Criterion 8B depends on whether Option 2 or Option 3 sewer alignments 
are practicable alternatives for serving the Malinowski properties from within the UGB. As 
outlined by Washington County staff. Option 2 includes two sub-options. Option 2A Is extension 
of a sewer line from the east end of NW Greenwood Drive within the recently-permitted 
Greenwood Hill subdivision by acquiring easements through single family developed land.
Option 2B is extension of a sewer line along the northern boundary of the Greenwood Hill 
subdivision. Option 3 is the extension of a sewer line from Laidlaw Road, up along NW 137th 
Avenue and through single family developed land.

USA updated Metro.staff about the status of the Greenwood Hill subdivision proposal regarding 
sewer service and the agency’s sewer extension requirements.1 Option 2B remains a 
possibility as far as final approval of sewer service for the subdivision. According to Ms. Curtis . 
of USA, however, there could be an issue with a conflicting goal to preserve the mature tree 
canopy along the northern boundary of the subdivision as open space. Before the Malinowski 
properties develop, gravity sewer service must be extended to them. There is a USA 
requirement that any property within 5000 feet of a public sewer line must extend gravity service 
and not use a pump station. Whether the Greenwood Hill subdivision is developed or not, a 
developer of the Malinowski properties would have to consider Options 2 and 3 for gravity 
service. All three alignments under these options require the use of easements on developed 
single family property.

Unless and until confirmation is received that affected property owners are willing to grant the 
necessary easements, Metro staff does not consider Option 2 and Option 3 as feasible 
alternatives for extending sewer service to the Malinowski properties. Metro staff concludes, 
therefore, that they are not a practicable means of providing sewer service to an adjacent area 
within the UGB. These options do not meet the test under Criterion 8B of practicable means for 
providing sewer service to the Malinowski properties. Option 1, extension of sewer service from 
the eastern end of the Jenkins/Kim site, is an efficient, cost-effective and practicable means of 
providing this service to the Malinowski properties. For these reasons, staff finds that retention 
of the subject site as agricultural land makes the provision of sewer service to adjacent land 
within the UGB impracticable.

Based on the foregoing analysis, staff concludes that this criterion is satisfied.

9. Compatibility of proposed urban uses with nearby agricultural activities. When a proposed 
adjustment would allow an urban use in proximity to existing agricultural activities, the 
justification in terms of all factors of this subsection must clearly outweigh the adverse 
itripact of any incompatibility. [3.01.035(c)(5)]

The petitioners state that the subject property abuts UGB exception land to the east, south and west. 
The land to the north is zoned EFU. Currently a portion of the land to the north, owned by Jenkins, is 
being used for grass seed and clover production. One parcel to the north has recently been converted

1 Telephone conversation on May 6,1999, between Nora Curtis of USA and Ray Valone of Metro.
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for water reservoir use. The remaining adjacent EFU land to the north has been carved into rural 
residential lots too small to be of commercial value.

Grass and seed production is not necessarily incompatible with residential development. Urbanization 
of the subject site will produce few measurable impacts on the production of the Jenkins' property to the 
north. Urbanization of the subject site will result in a net efficiency of land use by allowing adjacent 
urban land to develop, and it will result in a net gain in efficiency of sewer, water, fire and police 
protection and transportation services. Therefore, inclusion of the site outweighs any adverse impact to 
the agricultural activity to the north.

Staff Response

Based on air photo information and a site visit, staff confirms that agricultural activities are taking place 
on the adjacent land to the north, approximately 300 feet from the subject property. This is a primary 
use under Multnomah County’s EFU zoning to the north.

This criterion seeks to assess and evaluate whether an urban use allowed by granting a UGB 
adjustment would adversely impact and be incompatible with nearby agricultural activities; and whether, 
the urban use would outweigh its impact with justification dependent on Criteria 5 through 9. Staff 
agrees with the petitioners regarding potential impact to existing agricultural activities. Given the limited 
nature and type of the activity, distance from site, prevailing wind pattern and existing and future pattern 
of development on three sides of the subject site, staff believes there would be limited additional impact 
to the grass and ciover production from development of the site. Further, any iimited impact to the 
existing agricultural activity would be outweighed by the benefits to the adjacent urban land, as 
recognized in criteria 6 and 7 above.

Staff concludes, therefore, that this criterion is satisfied.

SECTION V: SUMMARY AND RECOMMENDATION

This petition seeks to bring 18.85 acres of land into the UGB for the purpose of developing residential 
dwelling units. The petitioners have provided sufficient evidence to demonstrate that the proposed 
UGB is superior to the UGB as presently located. The site could be adequately served with sewer, 
storm, water, police, fire, park and open space and transportation services. Inclusion of the site within 
the UGB would result in a net improvement in sewer, water, police, parks and open space and 
transportation services for the adjoining eastern properties. Development of the site would facilitate 
development of those properties. The petitioners have demonstrated that retention of the subject site 
as agricultural land would make the provision of services to adjacent urban land impracticable. Any 
potential impact from development of the site to the agricultural activity taking place on the land to the 
north would be limited, and it would be outweighed by the beneficial aspects provided to adjacent urban 
land.

Based on the above analysis, staff recommends that the Hearings Officer forward a recommendation 
to the Metro Council for approval of this petition.
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Agenda Item Number 9.1

Ordinance No. 99-825A, For the Purpose of Amending Metro Code Section 5.02.025 to Modify the
Disposal Charge at the Metro South and Metro Central Transfer Stations.

Second Reading

Metro Council Meeting 
Thursday, October 28,1999 

Council Chamber



BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF AMENDING METRO CODE ) 
SECTION 5.02.025 TO MODIFY THE DISPOSAL ) 
CHARGE AT THE METRO SOUTH AND METRO ) 
CENTRAL TRANSFER STATIONS )

ORDINANCE NO. 99-825A |

Introduced by 
Councilor Bragdon

WHEREAS, it is desirable to review the disposal fees ^d other fee components charged 
at Metro’s regional solid waste facilities in light of certain amendments to significant Metro solid 
waste contracts; and

WHEREAS, it is necessary to adjust the Tonnage Charge of Metro’s disposal rate system 
to take advantage of the savings resulting from these solid waste contract amendments; and

WHEREAS, the Metro Rate Review Committee convened pursuant to Chapter 5.08 of 
the Metro Code and reviewed the disposal fees and other fee components for the Metro Central 
and Metro South Transfer Stations; now, therefore,

THE METRO COUNCIL ORDAINS AS FOLLOWS:

SECTION 1. Metro Code Section 5.02.025 is amended to read:

(a) The fee for disposal of solid waste at the Metro South Station and at the Metro 
-Central Station shall consist of a Tonnage Charge of $63i50 $63l00$62.50 for each ton of solid. 
rwaste delivered for disposal and a Transaction Charge of $5.00 for each Solid Waste Disposal * 
Transaction.

(b) The Tonnage Charge specified in subsection (a) of this section includes:

(1) A disposal charge of $38.61 $30^03-329.75 per ton;

(2) A regional transfer charge of $6.56 per ton;

(3) The fees specified in section 5.02.045;

(4) An enhancement fee of $.50 per ton; and

(5) DEQ fees totaling $1.24 per ton.

(c) Notwithstanding subsection (a) of this section, there shall be a minimum solid 
waste disposal charge at the Metro South Station and at the Metro Central Station for loads of 
solid waste weighing 320 pounds or less of $15, which shall consist of a minimum Tonnage 
Charge of $10.00 plus a Transaction Charge of $5 per Transaction.
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(d) Total fees assessed in cash at the Metro South Station and at the Metro Central 
Station shall be rounded to the nearest whole dollar amount, with any $0.50 charge rounded 
down.

(e) The Director of the Regional Environmental Management Department may-waive 
disposal fees created in this section for Non-commercial Customers of the Metro Central Station 
and of the Metro South Station under extraordinary, emergency conditions or circumstances.

,____________The follo^ving-table Bummarizes the, disposal charges to be collected by Metro
from all persons dirprtg'ng r>t~.cnliH iinrtp -at Tt/tptm Smith Station and Metro Central StatioUr

METRO SOUTH STATION
METRO CENTRAL STATION

Tonnage Charge Componont- $/Ton "Rate

Disposal Charge-----
P.8gional Systam Faa 44,00
Metro FacilityJaa--------
Regional Transfer Charga-

444
440

Metro-Tonnage Charges- $60.76

Addit-i-onal Feee-
—Enhancement-Fee-------- ■440

DEQ Fees- 444-

Total Tonnage Charges; $63.50

$/Transactio»- - -
Per-Transaction Charge- -$S40

Minimum Tonnage Charge- $10.00

SECTION 2

The amendments to the Metro Code provided for in this Ordinance shall take effect on
February 1,2000.

ADOPTED by the Metro Council this______day of_______________ , 1999.

ATTEST:

Rod Monroe, Presiding Officer 

Approved as to Form:
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Recording Secretary Daniel B. Cooper, General Counsel

MDFJep
ord99.825.rdl.doc
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Agenda Item Number 9.2

Ordinance No. 99-824A, For the Purpose of Amending Metro Code Chapter 7.01 to Modify and Adjust
. . Excise Taxes and Making Other Related Amendments.'v:

Second Reading

Metro Council Meeting 
Thursday, October 28,1999 

Council Chamber



BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF AMENDING METRO )
CODE CHAPTER 7.01 TO MODIFY AND ADJUST ) 
-METRO EXCISE TAXES AND MAKING OTHER )
RELATED AMENDMENTS )

ORDINANCE NO. 99-824A |

Introduced by 
Councilor Bragdon

WHEREAS, it is desirable to review the excise tax imposed use of the facilities, 
equipment, systems, functions, services, or improvements, owned, operated, certified, licensed, 
franchised, or provided by Metro; and

WHEREAS, it is necessary to adjust the excise taxes imposed by Metro Chapter 7.01 to 
take advantage for the public interest of the savings resulting from certain recent amendments to 
significant Metro solid waste contracts; and

WHEREAS, this ordinance was submitted to the Executive Officer for consideration and 
was forwarded to the Council for approval; now, therefore,

THE METRO COUNCIL ORDAINS AS FOLLOWS;

SECTION 1. Metro Code Section 7.01.010 is amended to read:

For the purposes of this chapter unless the context requires otherwise the following terms shall 
have the meaning indicated:

(a) "Accrual basis accounting" means revenues are recorded in the accounting period 
in which they are earned and become measurable whether received or not.

(b) "Cash basis accounting" means revenues are recorded when cash is received.

(c) "District facility" means any facility, equipment, system, function, service or 
improvement owned, operated, franchised or provided by the district. District facility includes 
but is not limited to all services provided for compensation by employees, officers or agents of 
Metro, including but not limited to the Metro Washington Park Zoo, Metro ERC facilities, all 
solid waste system facilities, and any other facility, equipment, system, function, service or . 
improvement owned, operated, franchised or provided by the district.

(d) “Facility Retrieval Rate” shall have the meaning assigned thereto in Metro Code
Section 5.02.015(i).

_____ (d^e) "Installment payments" means the payment of any amount that is less than the full.
payment owed either by any user to the district or to an operator or by an operator to the district
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■ "Metro ERC facility" means any facility operated or managed by the Metropolitan 
Exposition-Recreation Commission.

(f)(g) "Operator" means a person other than the district who receives compensation from 
any source arising out of the use of a district facility. Where the operator performs his/her 
functions through a managing agent of any type or character other than an employee, the 
managing agent shall also be deemed an operator for the purposes of this chapter and shall have 
the same duties and liabilities as his/her principal. Compliance with the provisions of this 
chapter by either the principal or managing agent shall be considered to be compliance by both.

^h) "Person" means any individual, firm, partnership, joint venture, association, 
governmental body, joint stock company, corporation, estate, trust, syndicate, or any other group 
or combination acting as a imit.

"Payment" means the consideration charged, whether or not received by the 
district or an operator, for the use of a district facility, valued in money, goods, labor, credits, 
property or other consideration valued in money, without any deduction.

, . ’ . ^(j) “Processing Residual shall have the meaning assigned thereto in Metro Code . - 
Section 5.02.015(s).

ffi(k) “Recovery Rate” shall have the meaning assigned thereto in Metro Code Section
5.02.015(u).

. ^(1) "Solid waste system facility" means all facilities defined as such pursuant to 
section 5.05.010(t) including but not limited to all designated facilities set forth in section . - 

- 5.05.030 and any non-system facility as defined in section 5.05.010(i) that receives solid waste 
from within the Metro boundary whether pursuant to an authorized non-system license or 
otherwise.

- (in) “Source Separate” or “Source Separated” or “Source Separation” means that the
person who last uses recyclable material separates the recyclable material from Solid Waste.

(n) “Source-separated recyclable material” or “Source-separated recyclables” means
material that has been Source Separated for the purpose of Reuse, Recycling, or Composting.

: (i4(o) . "Tax" means the tax imposed in the amount established in subsection.7.01.020,
and includes both the tax payable by a user and the aggregate amount of taxes due from an 
operator during the period for which he/she is required to report and pay the tax.

4k)(p) "User" means any person who pays compensation for the use of a district facility 
or receives a product or service from a district facility subject to the payment of compensation
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SECTION 2. Metro-Cede-Section 7.0 K02Q is-amended4o-read:

7i01i020 Tax Imposed

-------- --------For -the ■^rivilege-of-the-use-of-the-facilities, equipment, systeniB) functions,
services; or improvements-ownedr operated, certified) licensedi franchisedror-provided by the
district,, each user shall ■pay-a-tax -of-7i 5- percent of the payment-charged by the operator or the
district-for-such-use unless a lower rate has been established as provided—in—subsection

-■7.01.020(b).—Each user of all solid waste system facilities-shall pa)f an additional tax of 1..0
percent of the payment-eharged-by-the-operator-or the district. The tax-constitutes a debt owed
by-the user to the district-which-is-extinguished-only -by ■ payment of the4ax-directly to the district
or by the operator to the distriet.-The-uscr-shall-pay the tax to the district-or-to an operator-at4he 
time-payment for-the-use-is-made.—The operator-shall-enter-the tax on his/her records when
pa)fment is collected if the operator keeps4iis/her-records .on the cash basis of accounting and
when—earned if the operator-keeps-his/her-records-on the accrual basis of accounting.—IT
installment paymcnts-are-paid-to-an-operator, a proportionate share of the tax shall be paid-by4he
user to the operator-with-each-instaUmcntr

--------- (b)-----The council may for any period commencing-no-sooner than July 1 of any year-
•and ending on June . 30 ■of-the-follo^ving-year establish a tax rate-lowcr-than-the rate of tax.
provided .for in subsection-7,0l-.020(a)-by-so.providing in an ordinancc-adoptcd-by4he district>-If
the-council-so-establishes a lower rate of tax, the-cxccutive-offieer shall immcdiatcly-notif^all
operators of the new-tax-rate. Upon the-end-of-the-fiseal year the rate-ofUax-shall-revert -to-the
maximum-rate-established in-subseetion-7.0U020(a) unchanged for the next year-unless-further
action to establish-a-lower-rate is adopted by the council-as-provided-for herein, -

--------- (e)——In lieu of taxes imposed under (a) of this-sectionrfor-the privilege of the-usc-of-the
solid waste system facilities, equipmenysystems, functions, sendees, or improvements, o^vned,
operatedr.certiriedr4iccnscdrjranchised, or provided-by-the districtf eaeh user-of-all ■ solid -waste
system facilities-shall pay a tax of $8.23 for each4on-of-solid-waste exclusive of source separated
recyclable materials accepted -at-the solid - waste system facilities. _

(d) -The-followinp users of-solid waste system-facilities-shall be allowed a credit in
■the-amount of $4.40 per ton apainst the Excise Tax othenvise due undcr-Scction-7.01-.020(c);

(1) Any person deliverinR authorized, non-putrescible waste to any landfill
that is authorized to receive such waste through a Metro franchise or Desisnated
Facility Apreementror

(2) — -Any—Person—delivering—authorized^—non-putrescible ■■ waste—under—the
authority of a Metro-Non System License.

(e) A solid-waste-faeility-whiclUs-certifiedrlicensed-or-jranchised-by-Metro-pursuant
to Metro Code Chapter-5.01-and-which-attains-a Facility Retrieval-Ratc-ofj0-percent or preater
shall be-allowcd a credit apainst the Excise Tax-othep.vise due under .Section ■7.01.020(o)-or-(d)
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for disposal of Processing-Residuals from -the-facility. The Facility Retrie\ral Rate-and the
Recovery Rate shall be calculated for-each six-month period before the month-in-which-the-credit
is-claimed. The-amount of such, credit shall-be in accordance >vith and-no-greater-than as
provided on the foUowinfi-table;

Excise Tax Credit. Schedule

Up To&
Including

Excise Tax Cr«dit-p«r
ton of no more than

0% 20% 0 00
20% 25% 044 ■
25% 30% 0 50
30% 35% ] 00
35% ^0% 4,34
40% ]Q0% 440

-------- (c)(f) In lieu-of-taxes imposed under (a) and (c) of this section and nofadthstanding
6cction-7i011050(a)(6),-operators of-solid waste facilities licensed-or franchised under chapter
5i01 of ..this Code to deliver putrescible-waste directly to the, district’s contract, operator for
disposal of-putrescible waste shall pay-a-tax in the amount of $li76 $8i23 per ton-of-putrescible
waste delivered directly to the district s contract-operator for disposal of putrescible waste.,

SECTION 2. Metro Code Section 7.01.020 is amended to read:

7.01.020 Tax Imposed

(a) For the privilege of the use of the facilities, equipment, systems, functions,
services, or improvements owned, operated, certified, licensed, franchised, or provided by the
district, each user shall pay a tax of 7.5 percent of the payment charged by the operator or the
district for such use unless a lower rate has been established as provided in subsection
7.01.020(b). Each user of all solid waste system facilitics-shall pay an additional tax of IfO
percent of-the-payment charged by the operator-or the districtr The tax constitutes a debt owed
by the user to the district which is extinguished only by payment of the tax directly to the district
or by the operator to the district. The user shall pay the tax to the district or to an operator at the
time payment for the use is made. The operator shall enter the tax on his/her records when
payment is collected if the operator keeps his/her records on the cash basis of accounting and
when earned if the operator keeps his/her records on the accrual basis of accounting. If
installment payments are paid to an operator, a proportionate share of the tax shall be paid by the
user to the operator with each installment.

(b) The council may for any period commencing no sooner than July 1 of any year
and ending on June 30 of the following year establish a tax rate lower than the rate of tax
proyided for in subsection 7.01.020(a) by so providing in an ordinance adopted by the district. If
the council so establishes a lower rate of tax, the executive officer shall immediately notify all
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operators of the new tax rate. Upon the end of the fiscal year the rate of tax shall revert to the
maximum rate established ini subsection 7.01.020(a) unchanged for the next year unless further
action to establish a lower rate is adopted by the council as provided for herein.

(c) In lieu of taxes imposed imder (a) of this section, for the privilege of the use of the
solid waste system facilities, equipment, systems, functions, services, or improvements, owned,
operated, certified, licensed, franchised, or provided by the district, each user of all solid waste
system facilities shall pay a tax of $&t33$9.00 for each ton of solid waste exclusive of source
separated recyclable materials accepted at the solid waste system facilities.

(d) The following users of solid waste system facilities shall be allowed a credit in the
amount of $44Q$5.17 per ton against the Excise Tax otherwise due imder Section 7.01.020(c):

(1) Any person delivering authorized, non-putrescible waste to any landfill
that is authorized to receive such waste through a Metro franchise or
Designated Facility Agreement; or

(2) Any person delivering authorized, non-putrescible waste under the
authority of a Metro Non System License.

(e) A solid waste facility which is certified, licensed or franchised by Metro pursuant
to Metro Code Chapter 5.01 and which attains a Facility Retrieval Rate of 10 percent or greater
shall be allowed a credit against the Excise Tax otherwise due under Section 7.01.020(c) or (d)
for disposal of Processing Residuals from the facility. The Facility Retrieval Rate and the
Recovery Rate shall be calculated for each six-month period before the month in which the credit
is claimed. The amount of such credit shall be in accordance with and no greater than as
provided on the following table:

Excise Tax Credit Schedule

From
Above

Up To &
Including

Excise Tax Credit per
ton of no more than

0% 20% 0.00
20% 25% 0.15
25% 30% 0.50
30% 35% 1.00
35% 40% 1.25
40% 100% 1.50

(f) In lieu of taxes imposed imder (a) and (c) of this section and notwithstanding
section 7.01.050(a)(6), operators of solid waste facilities licensed or franchised under chapter
5.01 of this Code to deliver putrescible waste directly to the district’s contract operator for
disposal of putrescible waste shall pay a tax in the amount of $J-r?6$9.00 per ton of putrescible
waste delivered directly to the district’s contract operator for disposal of putrescible waste.”
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SECTION 3. Alternative Interim Excise Tax for Qualifying Facilities

(a) For the privilege of the use of the solid waste system facilities, equipment, systems, , 
functions, services, or improvements, owned, operated, certified, licensed, franchised, or
provided by the district, each Qualifying Facility as defined in this Section shall pay a tax of 8.5
percent of the payments charged by the operator or the district for the use of all solid waste
system facilities, together with any tax due under Metro Code Section 5.02.045, during any -
month in which the provisions of this Section are effective. Such taxes shall be in lieu of the
taxes imposed under Section 2 of this Qrdinance.

. (b) For the purpose of this section, a Qualifying Facility shall mean a solid waste system
facility which obtains a negative Net Revenue Impact as calculated imder this Section during any
month in which the provisions of this section are effective.

. (c) Net Revenue Impact shall be calculated by adding:

(i) The total amount of any charges exclusive of any excise tax that would
• have been due under Metro Code Section 5.02.030 prior to February 1,2000 from;

the solid waste system facility, less the total amount of charges, if any, that would
be due from such facility as of February 1,2000, in the event that Section 1 of
Metro Qrdinance No. 99-823 is adopted; .

To the sum of

(ii) The total amount of excise tax that the solid waste system facility would
■ have been due under both Metro Code Section 5.02,045 and 7.01.020 prior to

February 1,2000, less the total amount of excise tax that would be due on such
tonnage in the event that Section 2 of this Qrdinance is adopted.

(d) If the result of the calculation set forth in subsection (c) is a negative number, the
solid waste system facility shall be deemed a Qualifying Facility and shall be entitled to pay a tax
of 8.5 percent of the payment charged by the operator for the use of such facility. If result of the
calculation set forth in subsection (c) is a positive number, the solid waste system facility shall
pay the tax set forth in Section 2 of this Qrdinance.

(e) The provisions of this Section are repealed June 30,2000.

SECTIQN M. Section 5 of this Qrdinance is added to and made a part of Metro Code Chapter 
7.01.

SECTIQN 45. Commencing with the Metro fiscal year beginning July 1, 2002, and each year
thereafter, the taxes imposed by Section 7.01.020(c) shall be increased by a.percentage equal to

•f
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(a) the annualized rate of increase in the Consumer Price Index, All Items, for Portland-
Vancouver (All Urban Consumers) reported for the first six months of the federal reporting year
as determined by the appropriate agency of the United States Government or (b) the most nearly
equivalent index as determined by the Metro Council if the index described in (a) is
.discontinued.

SECTION 6. Section 7 is added to and made a part of Metro Code 7.01.050(a) : .

SECTION 7. Users disposing of solid waste that has been generated outside the district and is
disposed at any privately owned facility franchised under Metro 5.01.045(c)(1), provided that the
tonnage amount of out of district solid waste disposed each month at such facility does not
exceed 10% of the total amount of solid waste disposed each month at the facility. Any tonnage
amount of out of district solid waste which exceeds 10% of the total amount of solid waste
disposed each month at such facility shall be sub ject to the provisions of Metro Code 7.01.020

I.

SECTION 8. The amendments to the Metro Code provided for in this Ordinance shall take
effect on February 1,2000.

ADOPTED by the Metro Council this day of _ 1999.

ATTEST:

Rod Monroe, Presiding Officer 

Approved as to Form:

Recording Secretary
MDF:jep ord99-824.rdl.doc

Daniel B. Cooper, General Counsel
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Agenda Item Number 9.3

Ordinance No. 99-823A, For the Purpose of Amending Metro Code Chapter 5.02 to Modify Changes 
for Direct Haul Disposal, to Modify Metro System Fees, to Create Additional Regional System Fee

Credits, and Making Other Related Amendments.

Second Reading

Metro Council Meeting 
Thursday, October 28, 1999 

Councii Chamber



BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF AMENDING METRO CODE ) ORDINANCE NO. 99-823A | 
CHAPTER 5.02 TO MODIFY CHARGES FOR DIRECT )
HAUL DISPOSAL, TO MODIFY METRO SYSTEM ) Introduced by Mike Burton
FEES, TO CREATE ADDITIONAL REGIONAL ) Executive Officer
SYSTEM FEE CREDITS AND MAKING OTHER )
RELATED AMENDMENTS )

WHEREAS, it is desirable to review certain disposal fees and system fees in light of 
certain amendments to significant Metro solid waste contracts; and

WHEREAS, it is necessary to adjust such fees to take advantage of the savings resulting 
from these solid waste contract amendments and to implement new solid waste programs that are 
in the public interest; and

WHEREAS, the Metro Rate Review Committee convened pursuant to Chapter 5.08 of 
the Metro Code and reviewed such disposal fees and system fees; and

WHEREAS, it is appropriate to make certain related modifications to existing portions of 
Chapter 5.02 of the Metro Code; and

WHEREAS, the ordinance was submitted to the Executive Officer for consideration and 
was forwarded to the Council for approval; now, therefore,

THE METRO COUNCIL ORDAINS AS FOLLOWS:

SECTION 1. Metro Code Chapter 5.02.030 is amended to read:

Each facility licensed or franchised under Metro Code Chapter 5.01 and authorized to transport 
solid waste directly to the Columbia Ridge Landfill shall pay to Metro'a charge of $3493-$ 16.78 | 
per ton of solid waste which is generated or originates within the Metro boundary and which the 
facility directly transports to the Columbia Ridge Landfill

SECTION 2. Metro Code Section 5.02.045 is amended to read:

(a) Regional System Fee: Solid waste disposal facility operators shall collect and pay 
to Metro a Regional System Fee of $14.00 $21.90 per ton for the disposal of solid waste 
generated, originating, collected, or disposed of within Metro boundaries, in accordance with 
Metro Code section 5.01.150.

(b) Metro Facility Fee: Metro shall collect a Metro Facility Fee of $44$- $2.55 per 
ton for all solid waste delivered to Metro Central Station or Metro South Station
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(c) System fees described in paragraph (a) shall not apply to:

(1) inert material, including but not limited to earth, sand, stone, crushed 
stone, crushed concrete, broken asphaltic concrete and wood chips used at 
disposal facilities for cover, diking, road base, or other productive use at 
such solid waste disposal facilities;

(2) solid waste received at facilities which are licensed, franchised or exempt- 
from regulation imder Metro Code Chapter 5.01 and which accomplish 
materials recovery and recycling as a prim^ operation; or

(3) solid waste received at Transfer Facilities which deliver such wastes to a 
Metro-owned, licensed, franchised, or designated facility where Metro fees 
are collected and paid to Metro.

SECTION 3. Metro Code Section 5.02.047 is amended to read:

5.02.047 Regional System Fee Credits

(a) A solid waste facility which is certified, licensed or franchised by Metro pursuant 
to Metro Code Chapter 5.01 and which attains a Facility Retrieval Rate of 10 percent or greater 
shall be allowed a credit against the Regional Systern Fee otherwise due each month under 
Section 5.02.045 for disposal of Processing Residuals from the facility. The Facility Retrieval 
Rate and the Recovery Rate shall be calculated for each six-month period before the month in 
which the credit is claimed. The amount of such credit shall be in accordance with and no 
greater than as provided on the following table:

System Fee Credit Schedule

Recovery Rate
From
Above

Up To & 
Including

System Fee Credit 
of no more than

0% 20% 0.00
20% 25% 1.00
25% 30%. 3.00
30% 35% 6.46
35% 40% 8.00
40% 45% 9.82
45% 100% 12.00

(b) The Executive Officer may establish additional administrative procedures 
regarding the Regional System Fee Credits, including, but not limited to establishing eligibility 
requirements for such credits and establishing incremental System Fee Credits associated with 
Recovery Rates which fall between the ranges set forth in paragraph (a) of this section.
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(c) The following users of Metro solid waste system facilities shall be allowed a
credit in the amount of $9 per ton against the Regional System Fee otherwise due under Section
5.02.045(a):

(1) Users of Metro Central and Metro South Transfer Stations; _■

(2) Any Person delivering authorized waste:

(A) to any landfill or other solid waste facility that is authorized to receive
such waste through a Metro license certificate franchise or Designated Facility
Agreement; or

(B) under the authority of a Metro Non System License.

SECTION 4. The amendments to the Metro Code provided for in this Ordinance shall take
effect on February 1,2000.

ADOPTED by the Metro Couneil this day of 1999.

Rod Monroe, Presiding Officer

ATTEST: Approved as to Form:

Reeording Secretary Daniel B. Cooper, General Counsel

MDF:jep
ord99-823.rdl.doc
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Agenda Item Number 10.1

Resolution No. 99-2843, For the Purpose of Adopting the Portland Area Air Quality Conformity
Determination for the FY 2000 Metropolitan Transportation Improvement Program;>'''v'

Metro Council Meeting 
Thursday, October 28,1999 

Council Chamber



BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF ADOPTING THE 
PORTLAND AREA AIR QUALITY 
CONFORMITY DETERMINATION FOR THE FY 
2000 METROPOLITAN TRANSPORTATION 
IMPROVEMENT PROGRAM

) RESOLUTION NO. 99-2843 
)
) Introduced by 
) Coimcilor Jon Kvistad 
) JPACT Chair

WHEREAS, State and federal regulation require that no transportation project may 

interfere with attainment or maintenance of air quality standards; and

WHEREAS, projects allocated funding in the FY 2000 through 2003 Metropolitan 

Transportation Improvement Program are regionally significant with respect to their potential 

effect on air quality; and

WHEREAS, The Interstate MAX light rail extension project has changed the alignment 

and terminus fi-om that previously analyzed for air quality effects; and

WHEREAS, Extension of light rail fi-om Downtown to Clackamas County has been 

delayed from the time assumed in the last regional air quality analysis; and

WHEREAS, These events trigger a need for preparation of an Air Quality Conformity 

Determination to demonstrate that they conform with the State Implementation Plan for 

maintenance of air quality standards; and

.. - WHEREAS, Metro has convened the Intergovernmental Consultation Subcommittee of 

TPAC to confirm the technical basis for preparation of an Air Quality Conformity Determina

tion; now, therefore,

BE IT RESOLVED;

The Conformity Determination shown in Exhibit 1 of the Resolution is approved.



ADOPTED by the Metro Council this______, day of _ 1999.

Approved as to Form:

Daniel B. Cooper, General Counsel

Rod Moiuroe, Presiding Officer

TW;rmb 
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Exhibit 1

I.

Determination of Conformity 
for the

FY 2000 Through 2003 Portland-area 
Metropoiitan Transportation Improvement Program

SUMMARY AND HIGHLIGHT OF MAJOR CHANGES IN THE SYSTEM AND 
METHODOLOGY USED IN THIS DETERMINATION VERSUS THAT USED IN THE 
DETERMINATION APPROVED BY FHWA/FTA/EPA IN 1998.

Reason for Determination. This Conformity Determination is for the Portland Area FY 
2000 through FY-2003 Metropolitan Transportation Improvement Program (MTIP), It 
has been prepared because:
• Projects or project phases have been approved for funding in the newly approved 

MTIP, thereby accelerating the timing of several regionally significant projects from 
that previously analyzed in the Conformity Determination approved by federal 
authorities in October 1998; and

• Metro recently approved amendment of the scope and concept of the South/North 
light rail extension project. The South corridor component has been delayed and 
the alignment and terminus of the North corridor component has also changed 
significantly. Funding for the project is included in the TIP.

None of these changes affects the 2015 horizon year of the RTP. The RTP continues 
to anticipate completion of a South/North light rail extension between Clackamas Town 
Center to the south and Vancouver, Washington to the north by 2015. The 2015 
Financially Constrained transportation network remains the basis for determination of 
the region’s conformity and only the scope and concept of interim analysis years has 
changed.

Amendment of the 1998 Conformity Determination Travel Network. Appendix 1 
shows the projects that were allocated funding in the FY 2000 TIP. It first lists those for 
which no capacity effects can be modeled (e.g., bike and pedestrian improvements). It 
then lists those for which a change in system capacity has been identified in the 
regional transportation model.

• Of the projects capable of modeling, most are “Boulevard” design treatments 
intended to reduce auto speed and enhance multimodal function of select street 
segments in the region. The model effect of these design features is to reduce auto 
capacity of improved street segments by approximately 200 vehicles per hour. 
Though not regionally significant, Metro routinely models such improvements.
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• The TIP action also advanced regionally significant projects or project phases 
analyzed in later analysis years of the 1998 Determination. The most notable of 
these projects include phase 1 of both the l-5/Hwy 217/Kruse Way Interchange 
reconstruction and the Sunnybrook Split Diamond Interchange project. Though 
timing of these first phase projects has not advanced, their receipt of TEA-21 High 
Priority funds has enabled expansion of their previously modeled scopes.

• The region’s financing plan for the proposed South/North LRT project was rejected 
by the electorate in late 1998. Since that time, an alternative light rail extension 
proposal submitted by the City of Portland business community has been endorsed 
by Metro. The proposal calls for extension of MAX light rail north from Downtown to 
the Exposition Center running principally on Interstate Avenue. This alignment 
differs from that included in the 1998 Determination and would reduce Interstate 
Avenue from four travel lanes to two (900 vehicles per hour, peak direction, instead 
of the current 1,800 vehicles per hour). This represents a significant modification of 
project scope. The project terminus also extends further north than assumed in 
Interim Operating System 1 (lOS 1) analyzed in the 1998 Determination.

The southern leg of the previously analyzed South/North project has been delayed 
until some time after 2003, which is the start date assumed in the 1998 
Determination for service to the Linwood station, just east of Clackamas Town 
Center. As part of this delay, a substantial number of park and ride spaces 
assumed in the 1998 Determination, which significantly affected some local arterial 
operations and increased corridor-specific transit patronage somewhat, have been 
removed in the present Determination. Some residual park and ride spaces will 
continue to be provided in 2005 and the TIP allocates funds for initial deployment of 
“rapid bus" concepts in the McLoughlin corridor starting in FY 2000.

Additional transit options in the corridor are under investigation but no concept has 
been adequately developed for modeling purposes at this time.

It bears restatement that no amendment of the 1995 RTP has been approved by 
Metro to eliminate or significantly alter the 2015 horizon year assumptions reflected 
in the Financially Constrained Network. The RTP has not changed its anticipation 
that by 2015, light rail will operate south to the Town Center and north to Vancouver 
Washington, except for the alteration to the north alignment noted above.

• A number of other arterial projects are affected by TIP allocations. Changes to their 
scope or timing may or may not be significant but Metro has taken this opportunity to 
revise previous modeling of the projects to reflect the most current timing and design 
information. These projects are also identified in the Table.
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• other miscellaneous changes have occurred over the last year to locally funded 
projects included in the previously modeled network which concern either their 
timing or scope. No record is kept of these routine updates but they all reflect 
Metro’s best efforts to accurately represent the regional transportation system.

Quantitative Results.

It is anticipated that the Determination’s quantitative analysis will show that the FY 2000 
to 2003 Metropolitan Transportation Improvement does not interfere with maintenance 
of appiicable air quality standards and generates fewer emissions than wouid occur if 
the newiy authorized regionai transportation system improvements were not funded. 
The Quantitative analysis shouid be complete by October 7. It is expected that total 
regional emissions with the approved projects will fall within the maintenance plan 
emissions budgets established in 2005, 2015 and 2020, which are also the analysis 
years of the Determination.

Changes to the Determination Quantitative Methodology.

• Three tailored technical modifications of the regionai modei run in the last 
Determination have now been wholly integrated into the regional transportation 
model. The 1998 Determination was driven largely by the need to conform extension 
of light rail to Portland International Airport (PDX). In the last effort, trip distributions 
were individually modified for all analysis zones contributing trips to and from PDX to 
reflect introduction of light rail as a travel option. Land use changes associated with 
the proposed Portland International Center development adjacent to the airport were 
specially integrated. Finally, the regional model also required ad hoc revision to 
reflect enhanced modeling procedures for passenger travel to and from PDX. All 
these assumptions are now integrated into this conformity determination quantitative 
analysis.

• The 1998 Determination had a horizon year of 2015, the same as the 1995 RTP. 
The current Determination adopts a 2020 horizon which responds to FHWA concern 
for an active “20-year” analysis period. Travel demand consistent with Metro’s 
adopted 2020 population and employment projection are distributed on the 2015 
Financially Constrained RTP travel network. In essence, an additional five years of 
population, employment and associated travel demand is distributed on the 2015 
travel network. This is a highly consen/ative assumption.

• Mobel 5a-h emission factors had previously been “customized” for Portland area 
conditions only to 2010. Because the last Determination used the RTP horizon year 
of 2015, DEQ approved extrapolation of emissions for 2015 from the 2010 data. The
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current determination has customized the Mobii 5a emission rates to 2020, the iast 
ear for which the program can generate results.

• The prior Determination appiied a graduated post-model emission credit eventually 
amounting to one percent in 2015, to reflect VMT reduction attributable to the 
regional Employee Commute Options program. Recent data collected by the Tri- 
Met staff which implement the program indicate revision of this credit is appropriate. 
Since only 70 percent of targeted businesses have been reached by the program, 
this element of the ECO credit formula was reduced to show the 70 percent 
employer base penetration rate.

Quantitative Analysis Methodology. Analysis years of 2005, 2015 and 2020 were 
selected In consultation with DEQ and FHWA staff. The first analysis year of 2005 
corresponds with the Interstate MAX opening day and was chosen largely for this 
reason; the project EIS requires an opening day ridership figure which is produced as 
part of the Conformity Quantitative Analysis. Also 2005 is within ten years of the 
following analysis year of 2015. It is not, however, a budget year for carbon monoxide 
(CO), hydrocarbons (HC), or nitrogen oxide (NOx). As directed in the Maintenance 
Plan, Metro has interpolated between HC and NOx emission budgets established for 
2003 and 2006 and between 2003 and 2007 budget years for CO, in order to establish 
2005 emissions budgets for these pollutants.

The 2015 analysis year is a “triple” budget year for CO, HC and NOx and is within 10 
years of 2005. The 2015 analysis year was also selected per the State Rule guidance 
that the Determination’s horizon year must emcompass the last year of the RTP; the 
RTP forecasts transportation conditions for the 20-year period of 1995 through 2015.

As previously stated, a Determination horzion year of 2020 was selected to comply with 
FHWA concern for an “active” 20-year” Determination period.

Key Qualitative Issues. The maintenance plan adopted a number of Transportation 
ControhMeasures (TCMs). Some TCMs are regulatory, three are funding based. The 
1995 RTP, as amended, and FY 2000 MTIP do not interfere with their timely 
implementation. The 1995 RTP, as amended, and the FY 2000 MTIP do assure priority 
implementation of the funding based TCMs. An overview of the TCMs is provided In 
Section II.B.2.d, below.
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II. QUALITATIVE ANALYSIS 

A. Background

Basis of Conformity Requirement The Clean Air Act Amendments of 1990 (the 
Act) required EPA to promulgate a rule containing criteria and procedures for 
determining conformity of regional transportation plans (RTP) and transportation 
improvement programs (TIP) with State Implementation Plans (SIP) for attainment 
and maintenance of federal air quality standards. This rule was adopted by EPA on 
November 24,1993. The rule required Oregon's Department of Environmental 
Quality (DEQ) to submit a revision of Oregon's SIP detailing new criteria and 
procedures for assuring conformity of transportation projects and plans with the SIP. 
DEQ adopted these revisions as OAR 340-20-710 through 340-20-1080. Both the 
DEQ and EPA rules require that qualitative and quantitative analyses support 
Metro's Conformity Determinations.

RTP/TIP Relationship. The region's current RTP was adopted In July 1995. It is 
the "umbrella document" which integrates the various aspects of regional 
transportation planning into a consistent coordinated process. It identifies the long- 
range (20-year) regional transportation improvement strategy and 10-year project 
priorities established by Metro. It defines regional policies, goals, objectives and 
projects needed to maintain mobility and economic and environmental health of the 
region through 2015. The Plan is "constrained" to federal, state, local and private 
revenue sources that are considered "reasonably available" within the 20-year time 
frame of the Plan. The Plan demonstrates dedication of adequate resources to 
preserve and maintain the system as well as resources for limited system 
expansion.

All projects are retained in the RTP until Implemented or until a "no-build" decision is 
reached, thereby providing a permanent record of proposed improvements. i 
Projects may also be eliminated from the RTP in the course of overall amendment 
or update of the document. The 1995 RTP was last conformed with the SIP in 
October, 1998.

It Is from proposed improvements found to be consistent with the RTP that projects 
appearing in the TIP and its three-year Approved Program are drawn. The TIP 
relates to the RTP as an implementing document, identifying improvement projects 
consistent with the RTP that are authorized to spend federal and state funds within 
a three-year time frame. Metro approves a fourth year of project funding that is 
recognized by federal agencies for informational puiposes only.

Projects are allocated funding in the TIP at Metro's initiative and at the request of 
local jurisdictions and state and regional partners such as the Port of Portland, Tri- 
Met and ODOT. Metro must approve all project additions to the TIP. Among other
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things, Metro must find that proposed capital improvements are consistent with RTP 
policies, system element plans and Identified criteria in order to be eligible for 
inclusion in the TIP for funding.

The State Rule also specifies that regionally significant local projects must be 
assessed for conformity with the SIP. This is consistent with the Clean Air Act 
requirement that no transportation project - not simply federally funded ones - may 
interfere with achieving national air quality goals. Locally funded projects identified 
in the RTP financially constrained network are included in the TIP for information 
purposes only at a level sufficient to describe scope and concept for conformity 
purposes but not including financial detail. Therefore, the network used to analyze 
transportation system effects on air quality in the Portland region includes projects 
programmed in the TIP to receive federal and state funds and all other projects - 
regardless of funding source - reasonably anticipated within the next 20 years.

The State Conformity Regulations specify that a qualitative analysis be prepared 
showing that both the Region's Plan and TIP address four broad planning and 
technical requirements. These include:

1. a financially constrained transportation network in each analysis year is used 
in the analysis,

2. the Determination relies on the latest planning assumptions,
3. the latest emissions models and estimates are used; and
4. that both the RTP and TIP generally enhance or expedite implementation of 

transportation control measures (TCMs) identified in the SIP.

It must also be documented that preparation of the Determination conformed with 
interagency consultation procedures described in the Rule. The Qualitative 
Analysis portion of the Determination is provided, below.

B.-Analysis

1. Financially Constrained Network.

a. Requirement: The State Rule requires that analysis o f emissions must 
result from transportation improvements that are supportable with reasonably 
anticipated revenues.

. -Finding: The 1995 RTP estimated reasonably available revenue for the 20- 
year plan period and approved a network in 2015 that could be achieved with 
the assumed revenue stream. This network Is the basis of the current 
Determination. The 2005 network is a subset of this larger network and
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reflects projects for which funding commitments have been made and the 
expected date of operation determined. The 2020 roadway network is the 
2015 network except that some additional local system enhancement in 
Urban Reserve areas is anticipated as a result of developer provided 
facilities. An additional five years of transit system expansion have also 
accounted for by in consultation with Tri-Met, by deployment of the projected 
1.5 percent annual service increase, largely in corridors serving Urban 
Reserve lands that are expected to start more intensive development in this 
time period.

2. Consistency with the Latest Planning Assumptions (OAR 340-20-810).

a. Requirement: The State Rule requires that Conformity Determinations be 
based "on the most recent planning assumptions" derived from Metro's 
approved "estimates of current and future population, employment, travel 
and congestion."

Finding: The quantitative analysis (see Section E, below) employs a 1994 
base year that reflects Metro's official estimates of population and 
employment calibrated to 1990 Census data. Metro has officially adopted 
a pop/em projection for 2020, which is the basis for analysis of emissions . 
in that year. Population and employment for the 2005 and 2015 analysis 
years are interpolated between the 1994 base- and 2020 horizon-year 
pop/em projections.

Travel and congestion forecasts for each analysis years are derived from 
the pop/em data using Metro's regional travel demand model and the 
EMME/2 transportation planning software

Within subroutines of the model, Metro calculates the bike/walk mode split 
for calculated travel demand based on variables of trip distance, car per 
worker relationship, total employment within one mile, intersection density 
and a zone-based mixed use index of the ratio of total employment to total 
population. Both the population and employment estimates and the 
methodology employed by the EMME/2 model have been the subject of 
extensive interagency consultation and agreement (discussed further in 
Section C.4. below).

The resulting estimates of future year travel and congestion are then used 
with the outputs of the EPA approved MOBILE 5a-h emissions model to 
determine regional emissions. In all respects, the model outputs reflect 
input of the latest approved planning assumptions and estimates of 
population, employment, travel and congestion.
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b. Requirement: The State Rule requires that changes in transit policies and 
ridership estimates assumed in the previous conformity determination 
must be discussed.

Finding: The transit policies \Nh\ch guide modeled implementation of the 
North Corridor LRT service are consistent with previous Conformity 
modeling of the South/North service start: bus resources providing 
downtown radial service are shifted east off Interstate and Denver. New 
Express service is also instituted between Vancouver and the Exposition 
Center to generate transit patronage as a prelude to planned northern 
extension of LRT service to Vancouver. Previous short-haul service 
between former radial trunk routes is reconfigured to support new LRT 
stations and surrounding neighborhoods. This represents continuation of 
existing transit policy and its extension to the expanded LRT system.

Differences between the current and past Determinations concerning 
transit ridership. In general, and LRT ridership, in particular, are 
independently generated - as always - by the demographic, travel demand 
and mode split factors embedded in the regional travel model. 
Demographic assumptions have been updated to reflect Metro’s newly 
adopted 2020 pop/em projections. Other significant changes concern 
selectively increased parking costs, expanded assumption of reduced cost 
or free transit pass programs, increased street connectivity and increased 
service hours. These factors are discussed in item C.2.c, below.

The only transit related variables not “internar to the model that have 
been changed between the two analyses is:

• modification of the South/North LRT project into the Interstate MAX 
North Corridor LRT project,

• delay of the South Corridor LRT extension (delayed from 2003 to 
2015 analysis year), and

• initiation of Interim bus service in the McLoughlln corridor.

Within the South Corridor, transit assignment of trip demand is reduced by 
delay of LRT service until the 2015 analysis year. Coincident with this 
delay, approximately 3,900 Park & Ride spaces previously assumed In the 
Corridor are absent In the 2005 analysis year of the current 
Determination. These two assumptions reduce allocation of travel demand 
to transit modes in the corridor. However, the reduction is partially offset 
by targeted funding, approved In the FY 2000 MTIP, for startup of 
McLoughlin Corridor Rapid Bus service.
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Also, while the reduction of Park and Ride spaces in the South Corridor 
reduces transit mode share somewhat, it also eliminates some road 
capacity reductions that wouid otherwise have been generated in the 
model due to distribution of increased auto activity to the street network 
surrounding the lots.

The prior Determination assumed extension of light rail to the Airport. The 
current Determination has more fuliy integrated this assumption into the 
travel model. The prior Determination assumed interline service whereas 
the current Determination assumes through service. The Airport Extension 
is currently under construction.

c. Requirement: The State Conformity Regulations require that reasonable 
assumptions be used regarding transit service and increases in fares and 
road and bridge tolls over time.

Finding: There are no road or bridge tolls in place in the metropolitan 
area and none are assumed in either the TIP, the RTP, or consequently, 
in the conformity determination, over time. The region is exploring 
feasibility of a Congestion Pricing Demonstration project. No decision to 
deploy such a project has been made and the Determination does not 
model evaluation of such a program.

Four other factors significantly effect model assumptions of transit mode 
choice including auto parking cost, transit fares, service hours and 
intersection density.

Auto parking costs. These are factored into the mode choice 
subroutines of the regional travel model. These costs are held constant to 
1985 dollars.

Parking costs have been increased in the current Determination according 
to the percentages shown in Appendix 2. The previous Determination 
assumed parking costs would increase one percent above inflation in the 
Central Business and Lloyd Districts as a reflection of parking control 
strategies. Costs were held to inflation in all other districts. In the current 
Determination, the rate of increase in some additional districts, notably 
Tier 1 and 2 Regional Centers and Station Areas, are Increased 
somewhat beginning in the 2005 analysis year and escalating through the 
2020 analysis year (see Appendix 2). The assumed increases are 
justified in light of commitment of regional funding to prepare feasibility 
analyses of broad-scale Transportation Management Association (TMA). 
startups of the type that exist in Downtown and the Lloyd Center District 
and to provide three years of initial public funding for nascent TMAs.
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Transit fares. The three zone transit fare structure adopted in 1992 is 
held constant through 2020. User costs (for both automobile and transit) 
are assumed to keep pace with inflation and are calculated in 1985 
dollars. Again though, it is assumed that transit fares in select analysis 
zones will decrease as a result of TMA formation and consequent 
employer subsidy of transit costs for employees, as with the Lloyd Center 
and Downtown TMA experiences. These transit fare reduction schedules 
are also shown in Appendix 2.

Transit Service Hours. Assumptions about service hours and transit 
vehicle headways also affect trip assignment to transit modes. Tri-Met’s 
most recent payroll tax revenue assumptions indicate an ability to 
continue providing a 1.5 percent service hour increase through 2020. This 
service is reflected in the current Determination. The prior Determination 
assumed an annual 1.5 percent "usual and customary" service hour 
increase for regional bus service only until startup of the formerly 
proposed “lOS 1" of South/North LRT service. At 2004, this increment of 
new bus service was slightly reallocated throughout the region and feeder 
service within the LRT Corridor was reinforced. Thereafter, non-LRT 
service hours remained flat through 2015, and the Convention Center to 
Clark County LRT service was added.

Intersection Density. Technical studies conducted by Metro support the 
assumption that more local street connections to the regional collector 
and arterial system are associated with congestion reduction and 
increased transit mode choice. Metro policies and land use regulations 
are anticipated to stimulate local and privately funded Increases of such 
intersection density in locations throughout the region. Appendix 2 reflects 
these assumption over time and with respect to targeted land uses.

d. Requirement: The State Conformity Regulations require that the latest 
existing information be used regarding the effectiveness of TCMs that 
have already been implemented.

Finding: As discussed In the prior Determination, all non-transit, funding- 
based TCMs were satisfied through approximately 2006 by allocations 
made in the FY 98 MTIP. The FY 2000 MTIP extends this compliance by 
funding significant Boulevard-project enhancement of both bike and 
pedestrian facilities on major regional facilities and by funding stand-alone 
bike and pedestrian improvements throughout the region. The 1.5 percent 
annual transit system expansion is included within the model assumptions 
and is reflected in the resulting transit mode split factor used In the 
quantitative analysis. Tri-Met revenue projections Indicate capacity to 
sustain this increase through 2020. The bike and pedestrain system 
enhancements are also reflected in mode split assumptions of the model.
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Adequate resources are identified in the 1995 RTP Fiscal Constraint 
analysis to assure ongoing implementation of these TCMs.

Effectiveness of implemented and planned TCMs is reflected in emission 
credits approved by DEQ for use in this Determination’s calculation of 
daily regional emissions. Credits vvere assumed for compact land form 
called for in the Region 2040 Growth Concept, expansion of the I/M 
Boundary; implementation of enhanced I/M; the region’s Voluntary 
Parking Ratio program and implementation of the Employee Commute 
Option (ECO) program. The ECO program credit has been reduced to 
reflect less than expected penetration of program activity to the region’s 
employer base. The Voluntary Parking program has been eliminated due 
to very low employer participation.

3. Latest Emissions Modei (OAR 340-20-820)

a. Requirement: The State Conformity Regulations require that the 
conformity determination must be based on the most current emission 
estimation model available.

Finding: As discussed in greater detail in item 6(d) of this Section and in 
Section III of this Determination, Metro employed EPA’s recommended 
Mobile 5a-h emission estimation model in preparation of this conformity 
determination. The emissions factors were updated to 202. Additionally, 
Metro uses EPA’s recommended EMME/2 transportation planning 
software to estimate vehicle flows of individual roadway segments. These 
model elements are fully consistent with the methodologies specified in 
OAR 340-20-1010.

4. Consultation (OAR 340-20-830)

a. Requirement: The State Conformity Regulations require the MPO to 
consult with the state air quality agency, local transportation agencies, 
DOT and ERA regarding enumerated items. TRAC is specifically 
identified as the standing consultative body. (OAR 340-20-760(2)(b).

Finding: Fifteen specific topics are identified in the Regulations which 
require consultation. TPAC is identified as the Standing Committee for 
Interagency Consultation. TPAC, as allowed by the Rule, has deferred 
administration of the consultation requirements to a subcommittee, 
specifically, the TIP Subcommittee, augmented with Metro modeling staff. 
This committee has met on several occasions since adoption of the Rule 
and has consulted as required on the enumerated topics. The 
subcommittee recommendations are reflected within this Determination
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qualitative analysis - which has been submitted for full TP AC review 
and approval — and address the following issues.

/. Determination of which Minor Artenal and other transportation
projects should be deemed "regionally significant."

Metro models virtually all proposed enhancements of the regional 
transportation network proposed in the TIP, the RTP and by local and 
state transportation agencies. This level of detail far exceeds the 
minimum criteria specified in both the State Rule and the Metropolitan 
Planning Regulations for determination of a regionally significant facility. 
This detail is provided to ensure the greatest possible accuracy of the 
region's transportation system predictive capability. The model captures 
improvements to all principal, major and minor arterial and most major 
collectors. Left turn pocket and continuous protection projects are also 
represented. Professional judgement is used to identify and exclude from 
the model those proposed Intersection and signal modifications, and other 
miscellaneous proposed system modifications, (including bicycle system 
improvements) whose effects cannot be meaningfully represented in the 
model. The results of this consultation were used to construct the 
analysis year networks identified in Appendix 3 of this Determination

//. Determine which projects have undergone significant changes in 
design concept and scope since the regional emissions analysis was 
performed.

The only truly significant scope change concerns modification of the 
South/North LRT proposal into the North Interstate MAX project (with its 
corresponding reduction of Interstate Avenue peak direction capacity), 
and delay of the South Corridor LRT extension (including associated 
reduction of Park & Ride spaces in the McLoughlin Corridor). These 
issues were addressed in the Summary section. Timing and scope of 
other project phases, including the 1-5/217/Kruse Way Interchange and 
the Hwy 213/Beavercreek Road intersection have been integrated into the 
current Determination, though no specific assessment has been made of 
whether these changes are regionally significant. Metro is not aware of 
more current design assumptions for any regionally significant project 
than those currently Included in the regional transportation model.

Hi. Analysis of projects otherwise exempt from regional analysis.

All projects capable of being modeled have been included in the 
Conformity Analysis quantitative networks. ODOT has received 
permission to continue operation of an HOV demonstration project in the 
I-5 North Corridor until conclusion of the Interstate Bridge painting project.
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This demonstration project, and its continued operation as mitigation of 
the painting project, were determined to be insignificant after consuitation 
between Metro, ODOT, DEQ, and FHWA.

/V. Advancement of TCMs.

All past and present TCMs have been implemented on schedule. There 
exist no obstacles to implementation to overcome.

V. PMio Issues.

The region is in attainment status for PMio pollutants.

vi. forecasting vehicle miles traveled and any amendments thereto.

Section I. Summary and Section II.B.2. address changed model variables 
that significantly affect mode split assumptions of the travel model and 
thus, VMT. No explicit change or post model correction of VMT has 
occurred in the analysis.

vii. determining whether projects not strictly "included" in the TIP have 
been included in the regional emission analysis and that their design 
concept and scope remain unchanged.

The 1995 RTP Financially Constrained network inciudes all federal, state 
and locally funded projects reasonably anticipated within the 2015 horizon 
year. The travel network also assumes developer provided improvement 
of locai street connections in Urban Reserve lands that are projected to 
begin populating between the 2015 and 2020 analysis years.

via. project sponsor satisfaction of CO and PM10 "hot-spot" analyses.

The MPO defers to ODOT staff expertise regarding project-levei 
compliance with localized CO conformity requirements and potential 
mitigation measures. There exist no known PMio hot spot locations of 
concern. The Interstate MAX project evaluates hot spot conditions in the 
EIS.

ix. evaluation of events that will trigger new conformity determinations 
other than those specifically enumerated in the rule.

At this time, the only likely trigger for a new Determination would be a 
request from ODOT to convert the p.m. peak period north I-5 HOV lane to 
permanent operation, or to retain the lane as a general purpose travel 
lane between the Lombard and Delta Park Interchanges.
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X. evaluation of emissions analysis for transportation activities which 
cross borders of MPOs or nonattainment or maintenance areas or 
basins.

The Portland-Vancouver Interstate Maintenance Area (ozone) boundaries 
are geographicaliy isolated from all other MPO and nonattainment and 
maintenance areas and basins. Emissions assumed to originate within 
the Portland-area (versus the Washington State) component of the 
Maintenance Area are independently calcuiated by Metro. The Clark 
County Regional Transportation Commission (RTC) is the designated- 
MPO for the Washington State portion of the Maintenance area. Metro 
and RTC coordinate in development of the population, employment and 
VMT assumptions prepared by Metro for the entire Maintenance Area. 
RTC then performs an independent Conformity Determination for projects 
originating in the Washington State portion of the Maintenance Area.

Conformity of projects occurring outside the Metro boundary but within the 
Portland-area portion of the Interstate Maintenance Area were assessed 
by Metro under terms of a Memorandum of Understanding between Metro 
and all potentially affected state and local agencies. The Region 1 STIP 
has not included any funding for new modernization projects outside the 
MPO boundary since adoption of the 1998 Determination and no projects 
affecting state facilities nor any local projects In the area's subject to the 
MOU were declared to the MPO for this determination.

xi. disclosure to the MPO of regionally significant projects, or changes to 
design scope and concept of such projects that are not FHWA/FTA 
projects.

No amendment of the Financially Constrained network, except for the 
revisions to the South/North LRT project scope and timing have been 
declared to the MPO. ODOT Headquarters environmental staff consult 
with the MPO regarding potentially significant modification of scope and 
concept of approved projects moving through the design pipeline.

xii. the design schedule, and funding of research and data collection 
efforts and regional transportation model development by the MPO.

This consultation occurs in the course of MPO development and adoption 
of the Unified Planning Work Program.
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xiii. development of the TIP.

TIP development is routinely undertaken and approved by TPAC which 
includes membership by ail consultative bodies identified in the Rule.

xiv. development of RTFs.

RTP development is routinely undertaken and approved by TPAC. An 
updated RTP is anticipated in the Winter of 1999. A new Determination 
will be prepared upon its adoption.

XV. establishing appropriate public participation opportunities for project 
level conformity determinations.

The subcommittee has not yet discussed this issue either with respect to 
current practices, or desirable alternatives, if any. However, Metro and 
DEQ staff have discussed the issue. In line with other project-ievel 
aspects of conformity determinations, it would appear most appropriate 
that project management staff of the state and local operating agencies 
be responsibie for any public involvement activities that may be deemed 
necessary in making project-level conformity determinations.

4. Timely Implementation of TCMs (OAR 340-20-840).

a. Requirement: The State Confonnity Regulations require MPO assurance 
that "the transportation plan, [and] TIP... must provide for the timely 
implementation of TCMs from the applicable implementation plan."

Finding: As described in the prior Determination, all funding based TCMs 
have been satisfied through approximately 2006. The current TIP 
allocations merely extend the degree to which bike and pedestrian 
facilities are being implemented over and above the level required in the 
SIP. Additionally, the 1.5 percent annual transit service increase is now 
anticipated through 2020, based on the most recent forecast of Tri-Met’s 
employer tax receipts.

5. Other Qualitative Conformity Determinations and Major Assumptions

a. Findings: The Regional Transportation Plan (RTP) Is prepared by Metro. 
SIP provisions are integrated into the RTP as described below, and by 
extension Into subsequent TIPs which implement the RTP.

The scope of the RTP requires that it possess a guiding vision which 
recognizes the inter-relationship among (a) encouraging and facilitating
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economic growth through improved accessibility to services and markets; 
(b) ensuring that the allocation of increasingly limited fiscal resources is 
driven by both land use and transportation benefits; and (c) protecting the 
region's natural environment in all aspects of transportation planning 
process. As such, the RTP sets forth three major goals: .

No. 1 - Provide adequate levels of accessibility within the region;
No. 2 - Provide accessibility at a reasonable cost; and
No. 3 - Provide adequate accessibility with minimal environmental
impact and energy consumption.

Three objectives of Goal No. 3 directly support achievement of National 
Ambient Air Quality Standards (NAAQS):

1. To ensure consideration of applicable environmental impact 
analyses and practicable mitigation measures in the federal RTP 
decision-making process.

2. To minimize, as much as practical, the region's transportation- 
related energy consumption through improved auto efficiencies 
resulting from aggressive implementation of Transportation 
System Management (TSM) measures (including freeway ramp 
metering, incident response and arterial signal optimization 
programs) and increased use of transit, carpools, vanpools, 
bicycles, walking and TDM [Transportation Demand 
Management] programs such as telecommuting and flexible 
working hours.

3. To maintain the region's air quality.

Performance Criteria: Emissions of hydrocarbon and oxides of nitrogen 
by transportation-related sources, in combination with stationary and area 
source emissions, may not result in the federal eight hour ozone standard 
of .08 ppm being exceeded. Emissions of Carbon Monoxide from 
transportation-related sources may not, in combination with other sources, 
contribute to violation of the federal standard of 9 ppm. The three-year 
Approved Program Element of the region's Transportation Improvement 
Program (TIP) should be consistent with the SIP for air quality.

These objectives are achieved through a variety of measures affecting 
transportation system design and operation. The plan sets forth 
objectives and performance criteria for the highway and transit systems 
and for transportation demand management (TDM).
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b.

d.

The highway system is functionaily ciassified to ensure a consistent, inte
grated, regional highway system of principal routes, arterial and collectors. 
Acceptable level-of-service standards are set for maintaining an efficient 
flow of traffic. The RTP also identifies regional bicycle and pedestrian 
systems for accommodation and encouragement of non-vehicular travel. 
System performance is emphasized in the RTP and priority is established 
for implementation of transportation system management (TSM) 
measures.

The transit system is similarly designed in a hierarchical form of regional 
transitways, radial trunk routes and feeder bus lines. Standards for 
service accessibility and system performance are set. Park-and-rlde lots 
are emphasized to increase transit use in suburban areas. The RTP also 
sets forth an aggressive demand management program to reduce the 
number of automobile and person trips being made during peak travel 
periods and to help achieve the region's goals of reducing air pollution and 
conserving energy.

In conclusion, review by Metro and the Oregon Department of Transpor
tation of the 1995 Interim Federal RTP and the ozone and carbon 
monoxide portions of the SIP, has determined that the RTP Is in confor
mance with the SIP in its support for achieving the NAAQS. Moreover, 
the RTP provides adequate statements of guiding policies and goals with 
which to determine whether projects not specifically included in the RTP 
at this time may be found consistent with the RTP In the future.
Conformity of such projects with the SIP would require Interagency 
consultation.

Findings: As previously discussed, this Determination assumes broader 
implementation of Transportation Management Associations of the type 
operated in the Central City and Lloyd Center Districts. This stems largely 
from commitments in the last three TIP’s of funding for TMA 
demonstration projects, and in the FY 2000 TIP, of “start-up” and capital 
assistance for such groups. Consequently, the regional travel model 
expands the number of zones that assume increased parking costs, 
employer transit subsidy programs.

Findings: The Determination assumes 2020 population and employment 
will be accommodated on the 2015 roadway network. This assumes no 
new revenue for system expansion in the final five years of the analysis.

Findings: The Determination assumes transit service hours will continue to 
expand at the rate of 1.5 percent a year between 2015 and 2020, 
consistent with assumptions of the Financially Constrained Network.
Metro and Tri-Met concur that this added revenue would reinforce transit 
service to Urban Reserve areas that are expected to gain significant 
population during this period. Hoever, the RTP does not speak directly to 
this issue because the Urban Reserves had not been identified at the time
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the document was adopted and Urban Reserve areas are not expected to 
absorb signficant population until after the 2015 horizon year of the 
current RTP.
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I. QUANTITATIVE ANALYSIS 

A. Background

Under OAR 340-20-890, a finding of TIP and RTP conformity requires that a 
quantitative analysis be conducted. This must demonstrate that emissions 
resulting from the entire transportation system, including all regionally significant 
projects expected within the time frame of the plan and TIP, must fall within 
budgets established in the maintenance plan for criteria pollutants. In the 
Portland-VancouverAQMA these Include ozone precursors (VOC and NOx) and 
carbon monoxide (CO). A specified methodology must be used to calculate 
travel demand, distribution and consequent emissions (OAR 340-20-1010). The 
Portland metropolitan area has the capability to perform such a quantitative 
analysis.

B. Analysis

1. Determine Analysis Years.

a. Requirement: The State Conformity Regulations) states the first analysis 
year should be no later than 10 years from the base year used to validate 
the transportation demand planning mode I (340-20-770), that subsequent 
analysis yeas be no greater than 10 years apart and that the last year of 
the RTP must be an analysis year (340-20-890).

Finding: Pursuant to OAR 340-20-770 and -890 and after consultation 
with DEQ and the federal EPA, Metro has adopted 2005, 2015 and 2020, 
as analysis years, as described in the Summary. The year 2005 is 
actually 11 years after the 1994 base year of the model. The 
Determination is supplying the Interstate MAX opening day ridership 
estimate. It was agreed that benefits of a 2004 and 2005 analysis year 
were insufficient to warrant running both years simply to keep the first 
analysis year within 10 years of the base-year. The 2015 analysis year is 
within 10 years of the first analysis year. Is also a double budget year and 
is the RTP horizon year. The 2020 analysis year responds to FHWA 
concern for an “active” 20-year analysis period.

2. Demonstrate TIP Adherence to Motor Vehicle Emissions Budget

a. Requirement: OAR 340-20-900 require that the TIP must meet four tests 
to demonstrate that it is consistent with maintenance plan emissions 
budgets.

i. each program year of the TIP is consistent with reasonably anticipated 
revenue.
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Finding: The FY 200 MTIP is consistent with expected federal revenue 
through FY 2003. No change to the RTF revenue assumptions has been 
made and they remain the region’s official estimate of reasonably 
anticipated revenue.

ii) the TIP is consistent with the RTP(so that plan analysis shall also 
cover TIP emissions).

Finding:

ii-a) The travel network used in the emissions analysls(see Appendix 3) 
comprises both the TIP and RTP networks, as well as both significant 
and insignificant local and/or privately financed projects expected In 
the time-frame of the plan. The network table is comprehensive; 
regionally significant TIP projects, including those whose scope and 
concept have recently been revised, are captured In the travel 
network used to analyze RTP emissions.

ii-b) Appendix 3 Identifies the year in which operation of the TIP funded 
projects is expected. This demonstrates that the TIP contains the 
projects that must be started to achieve the system envisioned in the 
RTP in relation to analysis years of the Determination.

ii-c) The scope and concept of the TIP projects is consistent with that 
assumed in the RTP.

Note: Numerous projects in all analysis years are incapable of 
representation within the EMME/2 model. The vast majority of these 
projects are bicycle and pedestrian projects/programs and other TSM 
activities. (This class of projects Is identified in Appendix 3 with "no" 
entered in the "Can Be Modeled" column.) Virtually all of these projects 
would be expected to decrease emissions as they support non-auto 
and/or non-SOV travel modes, or othenwise marginally enhance the 
efficiency of the highway network, reducing emissions of CO and Ozone 
precursor compounds).

Historically, the region has not taken credit for benefits theoretically 
attributable to this class of projects. This has been mostly because the 
region's past quantitative analyses have not needed emission reductions 
in excess of those provided by projects capable of representation within 
the model. Given the lack of need, and because the ad hoc 
methodologies for calculating such off-model benefits are very labor 
intensive, are in most cases not well established and/or accepted and 
thus are subject to controversy when employed to demonstrate reductions 
of automotive emissions, Metro has chosen not to seek emission 
reduction credit for these types of projects. However, in future years, as 
nation-wide monitoring of CMAQ projects provides more reliable data 
about benefits of such projects, or should this year's analysis require
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supplemental emission reductions, the region may take credit for these 
activities.

3. Perform the Emissions impact Anaiysis.

Finding: Calculations were prepared, pursuant to the methods specified at OAR 
340-20-1010, of CO and Ozone precursor pollutant emissions assuming travel In 
each analysis year on networks identified in Appendix 3. A technical summary of 
the regional travel demand model, the EMME/2 planning software and the Mobile 
5a methodologies is available from Metro upon request. The methodologies 
were reviewed by the consultation subcommittee and by TPAC.

4. Determine Conformity.

a. Requirement: Emissions in each anaiysis year must be consistent with 
(i.e., must not exceed) the budgets estabiished in the maintenance plan 
for the appropriate criteria pollutants (OAR 340-20-890).

Finding: Emissions in each analysis year resulting from projects identified 
in the FY 2000 TIP and the 1995 RTP, including those attributable to 
revised North and South Corridor LRT assumptions, are expected to fall 
within the motor vehicle emissions budgets established for those years in 
the maintenance plan. Tables 1, 2 and 3, below, provide a summary of 
these emissions and shows that the newly approved TIP and RTP 
projects whose scope and concept have changed since the last 
Determination, conform with the SIP.
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Emissions

TABLE 1

Sxunmary (lbs/day)

1995 RTP EMISSIONS COMPARED TO CO AND OZONE
BUDGETS

Lbs/day

Winter CO Summer HC Summer NOx

Budget 2005 tbd tbd tbd
MTIP/RTP tbd tbd tbd
Difference tbd tbd tbd

Budget 2015 788,000 80,000 110,000
MTIP/RTP tbd tbd tbd
Difference tbd tbd tbd

Budget 2020 842,000 80,000 118,000
MTIP/RTP tbd tbd tbd
Difference tbd tbd tbd
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TABLE 2 TABLE 3

1995 RTP EMISSIONS 
COMPARED TO CCTMP 
SUB-AREA CO BUDGET

Lbs/day
Winter CO

1995 RTP EMISSIONS 
COMPARED TO 82ND AVENUE 

SUB-AREA CO BUDGET
Lbs/day

Winter CO

Budget 2005
RTP

tbd
tbd

Budget
RTP

2005 tbd
tbd

Difference Difference

Budget 2015 tbd Budget 2015 tbd
RTP tbd RTP tbd
Difference Difference

Budget 2020 tbd Budget 2020 tbd
RTP tbd RTP tbd
Difference Difference

h:V.\terry\98tip\confotmity\95 RTP Reconformity
August 18,1998
TW:tw
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Appendix 1
TIP* RTP# Protect* Modeled? Prolect Description Comments

CBhO 6102 908 No Wilsonville: Boeckman/Town Center Loop
CBi3 S09S 532b No Phillip Creek Greenway Trail
CBi7 S094 532a No Clack Reg Ctr. Trail
CBI9 6105 907 No Town Cntr. Park: Bike/Ped Connection
CM2 No Harmony/Unwood/Railroad Ave. PE grade separation at RR
CMS No Sunnyside RdTMt. Scott Creek already In committed
CM7 No Clack Co ITS/ATMS
CPI 5211 637b No Scott Creek Lane Ped Path
CR2 5038 463 No Johnson Crk. Blvd.:36th/45th
CTr2 5169 593 No Will Shoreline Trestle/Track Repair
MBI1 2053 409b No Gresham/Faiiview T rail
MM1 No 207th Connector HalsEy/Glisan add’l funding for cost overruns _
MM7 No Gresham MuK Co. ITS
PBiSa 1081 129 No E. Bank Trail -OMSI/Springwater
PBiSb No E. Bank Trail -Phase2 (ROW Only)
PBi9 1146 183 No Greeley/Inferstafe
PBL1 1080 123 No Hawthorne: 20th/55th
PBL3 No W. Burnside; Brdg/NW 23rd
PBr2a No Morrison Electrical
PBr2b No Burnside Electrical
PM1 No Portland Arterial/Frwy ITS
PM6 No MLK/Interstate ITS
PM10 No SE Foster RdiKelly Creek
PP2 1168 195 No Capitol Hwy: Bertha/Bvtn HIsd.
PP5 No Red Electric Line: Will Prk./Oleson
RPIg1 No Core Reg. Planning Program
RPIg3 No Regional Freight Program Analysis
RPIgS No OPB Pilot
RPIgS No 1-5 Trade Corridor Study
RTOD1 No Metro TOD Program
RTrl No Reg. Contribution for Bus Purchase 4
Rtr2 No Service Increase for Reg/T.C. TCL
TDM1 No Regional TDM Program
TDM2 No Portland Area Telecommuting
TDM3 No ECO Information Clearinghouse
TDM4 No Region 2040 Initiatives
TDM5 No TMA Assistance Program
TDM6 No SMART TDM Program
TE1 No Pioneer Courthouse
TE2 No Portland Bike Signage
TE3 4040 335 No NE 47th Environmental Restoration
WBM 3071 78b No Fanno Creek: Allen/Denney
WBI10 6007 78a No Fanno Creek Trail Phase 2 (PE/RW?)
WBiS 3094 706 No Cornell Rd. Elam Young/Ray
WM4 No Wash. Co. ATMS
WP4 3194 603b No Sentinel Plaza:Comell/Cedar Hills/113th
WPS 3095 695 No SW 170th; Merio/Elmonica LRT Station
WP7 3075 687 No Cedar Hills: Walker/Butner •
WTR1 No Wash. Co. Commuter Rail
WTr2 No Wash. Co. Bus Stop Enhancement Program

PF1 1034 97 Yes Lower Albina Overcrossing centroid connector only - 2005
PF2 ■ 4062 295a Yes .N. Marine Dr. Reconstruction cap increase from 1200 to 2400 • 2005
PR10 1053 111 Yes Naito Pkwy: Davis/Maiket BLVD design • reduce cap by 200 • 2005'
WM5 3138 741 Yes . Murray O’xing; Millikan/Tennan increase cap from 900 to 1650 • 2005
WM13 3113 726b , Yes SE 10th; E Main/SE Baseline - PE only add prj. in 2005 network • SB it turn lane
WM17 6066 878 Yes 1-5/Nybeig Interchange (PE/ROW) widen oxing & SB off-ramp - 2015 network ,
WM19 6014 835 ■: Yes SW Greenburg Rd.: Wash. Sq/Tiedeman PE only add prj. in 2005 network - widen to 6 lanes
CM14 5018/5019 38a/38b . Yes Hwy. 213/ Beavercreek Rd. add phi in 2005 • grade sep by 2015
MM3 2081 359 Yes 223rd O’xing (PE RPW) increase cap by 200 • 2015
CBL1 ■ 5069 499 Yes Harmony Rd.: 82nd/Fuller BLVD design • reduce cap by 200 • 2005
CBL2 Yes/No Willamette Dr. - A SL /McKiHican PE only cap Increase, then descrease to original cap
C8L3 5049 462 Yes McLoughiin:HarTison/SPRR Xing BLVD design - reduce cap by 200 • 2005
MBL1 2047 394 Yes Division SL-.Walulla/Kelly BLVD design • reduce cap by 200 - 2005
WBI2 3074 686 Yes Halt Blvd: 12th/AHen increase cap on Hall approaches to Alien-05
WBL1 3193 j : 792c Yes Cornell Rd: Trail Ave/Saltzman (ROW funds) BLVD design • reduce cap by 200 - 2005 :
WBL2 3169 764 Yes Main SL:10th/20th Cornelius BLVD design-2005, widen to 3 w/blvd-2021
WBL6 3034 674 (RND3) Yes Hall Blvd: Cedar Hills/Hocken (PE) extend Hall as 3 lanes-2005
WM1 3030 666b Yes Farrnington Rd.: Hocken/Murray ■ PE oiily REMOVE from2005 network-add in2015
CBi2 : 5080 512a Yes Fuller Rd.: Harmony/Wng widen Fuller, ped only.Monroe to King-2005
PBi1 1062 126 Yes Morrison Bridge PED/BIKE Access PE only replace 1 EB auto lane with bike way -2005



Intersection Density Parking Factors Transit Pass Factor
Sifl iooWii 72020:7 2015;mmTSS98I '205BK7r26W 2005:;:

20 20 20 20 6.08 5.87 5.66 5.45 60% 60% 60% 60%
20 20 20 20 3.94 3.65 3.35 3.06 60% 60% 60% 60%
20 20 20 20 2.96 2.74 2.52 2.30 65% 65% 65% 65%
20 20 20 20 3.94 3.65 3.35 3.06 65% 65% 65% 65%
18 17 17 16 3.04 2.79 2.55 2.30 65% 65% 65% 65%
14 14 14 14 0.80 0.53 0.27 0 80% 86% 93% 100%
10 10 10 10 0.60 0.40 0.20 0 95% 97% 98% 100%
12 12 12 12 0.80 0.53 0.27 0 80% 86% 93% 100%
10 10 10 10 0.60 0.40 0.20 0 95% 97% 98% 100%
16 16 16 16 0.45 0.30 0.15 0 85% 90% 95% 100%
10 10 10 10 0.36 0.24 0.12 0 100% 100% 100% 100%
8 8 8 8 0.28 0.19 0.09 0 100% 100% 100% 100%
8 7 7 6 0.18 0.12 0.06 0 100% 100% 100% 100%

14 14 14 14 0.45 0.30 0.15 0 100% 100% 100% 100%
8 8 8 8 0.36 0.24 0.12 0 100% 100% 100% 100%

10 9 9 8 none none none none 100% 100% 100% 100%
10 10 10 10 none none none none 100% 100% 100% 100%
8 7 7 6 none none none none 100% 100% 100% 100%
6 6 6 6 none none none none 100% 100% 100% 100%
8 7 7 6 none none none none 100% 100% 100% 100%

10 10 10 10 none none none none .100% 100% 100% 100%
8 8 8 8 none none none none 100% 100% 100% 100%
6 6 6 6 none none none none 100% 100% 100% 100%
6 6 6 6 none none none none 100% 100% 100% 100%

* . * ** 6.14 5.93 5.71 5.5 60% 74% 87% 100%
* * * * 1.86 1.72 1.59 1.45 60% 60% 60% 60%
* * * * 1.86 1.24 0.62 0 100% 100% 100% 100%
* * * . * * * * * * n *

2040 Grouping

Central City1 
Central City 2 
Central City3 
Central City4 
Central City 5 
Tier 1 Reg. Centers 
Tier 2 Reg. Centers 
Tier 1 Sta. Comm. 
Tier 2 Sta. Comm. 
Tier 1 Town Centers 
Tier 2 Town Centers 
Tier 3 Town Centers 
Tier 4 Town Centers 
Tier 1 Mainstreets 
Tier 2 Mainstreets 
Corridors 
Inner N'hoods 
Outer Hoods Tier 1 
Outer Hoods Tier 2 
Employment Areas 
Ind. Areas Tier 1 
Ind. Areas Tier 2 
Greenspaces 
Rural Reserves 
PDX Special Area 1 
OHSU Spec. Area 2 
Zoo Special Area 3 
SMART Spec Area4

Fareless Square

yes yes yes yes
yes yes yes

yes yes

yes yes yes yes
* Use parent zone values 

2020 = Existing Resources/Committed System
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Appendix 3

List of2005,2015 and 2020 Travel Networks

The table will be provided at the September TP AC meeting



STAFF REPORT

CONSIDERATION OF RESOLUTION NO. 99-2843 FOR THE PURPOSE OF 
ADOPTING THE PORTLAND AREA AIR QUALITY CONFORMITY 
DETERMINATION FOR THE FY 2000 METROPOLITAN TRANSPORTATION 
IMPROVEMENT PROGRAM

Date: September 22,1999 Presented by: Andrew Cotugno

PROPOSED ACTION

Approval of this resolution would adopt a regional air quality conformity Determination for the 
FY 2000-2003 Metropolitan Transportation Improvement Program (MTIP), including revision 
of the alignment, terminus and timing of the Interstate MAX and South Corridor light rail system 
extension projects.

BACKGROUND AND ANALYSIS

By Resolution No. 99-2830, Metro approved the FY 2000 MTIP in September of this year. 
Funding was provided for several projects and project phases whose scope, concept and timing 
differ significantly fi'om those analyzed in the previous air quality conformity determination 
approved by FTA/FHWA/EPA in October 1998. None of the projects thou^, result fi-om, or 
require amendment of, the 1995 Regional Transportation Plan] the RTP has not been amended 
and does not itself require re-determination of conformity.

In addition to the MTIP approval, Metro has also formally approved alteration of the timing, 
alignment and scope of the South/North light rail project. A North Corridor component, the 
Interstate MAX project, will hopefully obtain a Full-Funding Grant Agreement by early next 
year. Funding for the Interstate MAX project is approved in the MTIP. The South Corridor 
extension has been delayed. These changes to the region’s next light rail project trigger the need 
for a conformity Determination.

The Determination is composed of both a Qualitative and Quantitative Analysis. Exhibit 1 of 
the resolution contains the qualitative discussion mandated in the State Rule. The Quantitative 
Analysis consists of determining, through analytic methods, whether the region’s auto emissions 
exceed budgets established in the region’s approved maintenance plan. This analysis will be 
complete prior to the October JPACT meeting and the results will be included in the Exhibit at 
that time. It is expected the region will meet the emissions budgets. If not, the Determination 
will be delayed to determine how to reduce emissions sufficient to enable meeting the region’s 
air quality budget. ■


