600 NORTHEAST GRAND AVENUE

A G E N D A

TEL 5§03 797 1542 [FAX 503 797 1793

METRO
Agenda
MEETING: METRO COUNCIL REGULAR MEETING — REVISED 10/25/99
DATE: October 28, 1999
DAY: Thursday
TIME: 2:00 PM
PLACE: Council Chamber
CALL TO ORDER AND ROLL CALL
1. INTRODUCTIONS
2. CITIZEN COMMUNICATIONS
A. OPEN SPACES ACQUISITION ACKNOWLEDGEMENT
3. EXECUTIVE OFFICER COMMUNICATIONS
4. AUDITOR COMMUNICATIONS
5. MPAC COMMUNICATIONS
6. CONSENT AGENDA
6.1 Consideration of Minutes for the October 14, 1999 and the October 21, 1999
Metro Council Regular Meetings.
e PUBLIC HEARING ON I-MAX LAND USE FINAL ORDER (2:30 P.M.)
7.1 Resolution No. 99-2853A, For the purpose of Adopting a Land Use Final Order Kvistad
Amending the Light Rail Route, Light Rail Stations and Park-and-Ride Lots,
Including Their Locations, for the Portion of the South/North Light Rail Project
Extending from the Steel Bridge to the Exposition Center.
8. ORDINANCES - SECOND READING - QUASI-JUDICIAL PROCEEDINGS
8.1 Ordinance No. 99-816, Denying Urban Growth Boundary Locational Adjustment Epstein/
Case 98-7: Jenkins/Kim, and Adopting the Hearing’s Officer’s Report Including Valone

Findings and Conclusions.

PORTLAND, OREGON 97232 2736



Y ORDINANCES - SECOND READING

9.1 Ordinance No. 99-825A, For the Purpose of Amending Metro Code Section 5.02.025

to Modify the Disposal Charge at the Metro South and Metro Central Transfer Stations.

9.2 Ordinance No. 99-824A, For the Purpose of Amending Metro Code Chapter 7.01

to Modify and Adjust Excise Taxes and making other Related Amendments.

9.3 “Ordinance No. 99-823A, For the Purpose of Amending Metro Code Chapter 5.02
to Modify Charges for Direct Haul Disposal, to Modify Metro System Fees, to Create
Additional Regional System Fee Credits, and Making Other Related Amendments.

10. RESOLUTIONS

Bragdon

Washington

Washington

10.1 Resolution No. 99-2843, For the Purpose of Adopting the Portland Area Bragdon
Air Quality Conformity Determination for the FY 2000 Metropolitan
Transportation Improvement Program.
10.2  Resolution No. 99-2857, For the Purpose of Granting a Time Extension for McLain
Compliance with Titles 1, 2, 4, and 6 of the Urban Growth Management
Functional Plan for the City of Sherwood and Requiring Actions to Assure
Coordination among the Comprehensive Plans of the Cities of Sherwood,
Tualatin, Tigard, Beaverton and Washington County Concerning Title 4 of
The Functional Plan.
11. COUNCILOR COMMUNICATION
ADJOURN
Cable Schedule for October 28, 1999 Metro Council Meeting
Sunday Monday Tuesday Wednesday Thursday Friday Saturday
(10/31) (11/1) (11/2) (11/3) (10/28) (10/29) (10/30)
CHANNEL 11 4:00 P.M.
(Community Access
Network) :
(most of Portland area)
CHANNEL 21
(TVCA)
(Washington Co.. Lake
Oswego, Wilsonville)
CHANNEL 30
(TVCA)
(NE Washington Co. -
people in Wash. Co. who
get Portland TCI)
CHANNEL 30 8:30 P.M.
(CityNet 30)
(most of City of Portland) \
CHANNEL 30 12:00 P.M. 7:00 P.M. 12:00 P.M. 6:00 P.M. 7:00 P.M. 7:00 AM.
(West Linn Cable Access) (previous (previous (current or (previous (previous (previous
(West Linn, Rivergrove, meeting) meeting) previous meeting) meeting) meeting)
Lake Oswego) meeting) :
CHANNEL 19 4:00 P.M. 10:00 P.M. 9:00 A.M.
or CHANNEL 33 (previous (previous (previous
(ATT Consumer Svcs.) meeting) meeting) meeting)
(Milwaukie)

PLEASE NOTE THAT ALL SHOWING TIMES ARE TENTATIVE BASED ON THE INDIVIDUAL CABLE COMPANIES’

SCHEDULES.

PUBLIC HEARINGS: Public Hearings are held on all Ordinances second read and on Resolutions upon request of the public.

Agenda items may not be considered in the exact order. For questions about the agenda. call Clerk of the Council. Chris Billington, 797-1542.

For assistance per the American Disabilities Act (ADA), dial TDD 797-1804 or 797-1540 (Council Office).
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Agenda Item Number 6.1

Consideration of the October 14, 1999 and the October 21, 1999 Regular Metro Council Meeting
- minutes.

Metro' Council Meeting
Thursday, October 28, 1999
Council _Chamber
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Agenda Item Number 7.1

Resolution No. 99-2953A, For the Purpose of Adopting a Land Use Final Order Amending the Light. Rail
-Route, ‘Light Rail Stations and Park-and-Ride Lots, Including.Their:Locations, for.the Portion of the
South/North Light Rail Project Extending from the Steel Bridge to the Exposition Center.

 Public Hearing

Metro Council Meeting

Thursday, October 28, 1999
Council Chamber



BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF ADOPTING A LAND
USE FINAL ORDER AMENDING THE LIGHT
RAIL ROUTE, LIGHT RAIL STATIONS AND
'PARK-AND-RIDE LOTS, INCLUDING THEIR
LOCATIONS, FOR THAT PORTION OF THE

- SOUTH/NORTH LIGHT-RAIL PROJECT
EXTENDING FROM THE STEEL BRIDGE TO
‘THE EXPOSITION CENTER

RESOLUTION NO. 99-2853A

Introduced by: - NEEE

e

. Ed Washington, LUFO Steermg -
~. Committee Chair e

S s s et et e s

WHEREAS; The Oregon Legislature enacted Oregon Laws 1996, Chapter 12 (the Act)
establishing procedures for siting the South/North Light Rail Project through adoption by the
--Métro-Council-of a.Land Use Final Order (LUFO) following application by Tri-Met; and
| WHEREAS, In accordance with Séction 4 of the Act, the Oregon Land Conservation and
‘ Deyelbpm’ent Commission adopted the South/North Light Rail Project laﬁd use final order
criteria on May 30, 1996 following a public hearing; and
WHEREAS, The Act requires that Tri-Met apply to the Metro Counéil fora LUFO or a
. LUFO amendment for the South/North Light Rail Project following its receipt of .
recommendations from the LUFO Steering Committee and the Oregon Department of
Transportation (ODOT); and _
WHEREAS, On July 23, 1998, following public notice and‘ hearing and in accordance
wnh all applicable procedures set out in the Act, the Metro Council adopted Resolution No. 98-
2673 adopting a Land Use Final Order establishing the. light rail route, stations, lots and
maintenance facilities‘ and the highway improvements for the South/North Light Rail Project, - -~
1nclud1ng their locations (the original LUFO); and
WHEREAS, On July 23, 1998, the Metro Council adopted Resolutlon No 98-2674 that
approved the South/North Locally Preferred Strategy (LPS) which is consistent with the ongmal

LUFO; and



- WHEREAS, As of April, 1999, Metro staff had‘completed a, Supplemental Draft

... .Environmental Impact Statement identifying a new alternative fer the South/North Light Rail

" Project for that portion of the Projecr locafed between approximately the Steel Bridge and the ... -
Exposition Center, including an Interstate Avenue alternative; and |
-'.‘WHEREA‘S, The Metro Council:ad.opted' Resolution.No. 99—2806A that modified-the: ==
Locally Preferred Strategy in June of 1999 to inelude the Full-Interstate MiénmentAltemati_Ve -
following submittal of recommendations by Tri-Met staff and the City of Pprtland that the reg_ion

select the Full-Interstate Alignment Alternative as the amended LPS, and defining the North

... Corridor as the first construction segment; and

WHEREAS, On'September 13, 1999? the LUFO Steering Committee recommended te
Tri-Met a LUFO amendment, amending the original LUFO, that establishes a light rail route, . ...
| stations and park-and-ride lots along the Full-Interstate Alignmerit Alternative for that porﬁon of
. the Project located between the Steel Bridge and the Exposition Center; and

.. WHEREAS, On Seirtember 13, 1999, in a letter to the Tri-Met Board from Kay Van. . ...

Sickel, Oregon Department of Transportation (ODOT) Region 1 Manager, ODOT recommended
to Tri-Met the same LUFO amendment as was recommended by the LUFO Steering Committee;
and ‘ |

WHEREAS, On September 24, 1999, following corrsideration of the recommendations
from the LUFO Steering Committee and ODOT, and authorization by the Tri-Met Board, Tri- -
Met subrrritted to Metro its application for a LUFO amendment, amending the light rail route, -
stations and lots mairrtenance facility, including their locations, for that portion of the -

South/North Light Rail Project extending from the Steel Bridge to the Exposition Center; and - -



WHEREAS, The light rail route, stations and lots locations in Tri-Met’s application are
_ é-~--:.»«inrthe'foﬁn of boundaries ﬁtlﬁn Which the light rail routé, stations and lots shall be located, as
| provided for in Section 6(1)(a) of the Act; and
WHEREAS, Following receipt of Tri-Met's application, public notice of .an October 28,
- 1999 public hearing to conéider.Tri-Me_t's application was published on.October.8, 1999, in.7he .
Oregonian, which .the Council finds to be a newspaper of general circulation  within Metro's
jurisdictional area, with the nptice being published more than 14 days prior to the October 28,
1999 public hearing; and
WHEREAS,'Tl;e above-identified notice contains all of the information required by
Section 7(1)(b) of the Act to be included in the Council's published notice of this LUFO
amendmént proceeding; and
. WHEREAS, The Council provided additional pﬁblic notice of the October 28, 1999,
public hearing by mailing a flyer to all properties within 100 feet of the proposed light rail
alignment, providing notice 6n the project telephone “hot line”, and provided notice and
information-on both Tri-Met and Metro’s Web Sites; and
WHEREAS, Additional public notice of the Octobef 28, 1999 hearing was mai.led to
Clackamas an;i Multnomah Counties; the Cities of Portland, Milwaukie, Gladstone and Oregon
City; and the Oregon Depa_rtnient of Transportation; and |
WﬂEREAS, The Metro Council finds and determines that the above-described published.
notice required by the Act, together with the mailed notice to persons who own property in close -
proximity to the proposed project improvements are, in its judgment, reasonably calculated to - .
give notice to persons who may be substantially affected by its decision on Tri-Met's application;

and



WHEREAS, On October 21, 1999, a copy of the staff repbrt, identifying and é&dressing ,
st o ~-compliance with the applicable South/Northﬁlax.ld use criteria and also including a description of ..
- the proposed boundaries within which the light rail route, stations and lots are.proposed to.be .z .;
locafed, was -made available for public inspectién; and
—w . ~. WHEREAS, On October 28, 1999, the Metro Counclil held a public-hearing at.-which it ...
accepted bral aﬁd written- pﬁblic testimony on Tri-Me't's application for a LUFO.amendment.as....
described in these recifals; and
" WHEREAS, At the Oétober 28, 1999 hearing, the Council commenced the.hearing by
: --mékinga‘statement containing the information identified in Section 7(3) of the Act; and
. WH-EREA.S,‘The Council has considefed Tri-Met's application, the recommendations of..
the LUFO Steering Committee and ODOT, the staff report, and the testimony provided in . oo
' support or in opposition to Tri-Met's application; and
‘WHEREAS, A variety of Metro policy documents include reference to the South/North. )
Project such as the Regioﬁal Transpo.rtation Plan (RTP) and the Regional Urban Growth Goals
and Obje_ctiv'es (RUGGOsj, that will need to be amended to be consistent with the Land Use

Final Orde_r amendment;

WHEREAS., the Metro Council has an interest in improvimz the linkage between the
Expo Center and the regional light rail system, now, therefore, |

BEIT RESOLVED: |

1. That the Metro Council hereby adopts the Land Use Final Order amendment for--
the South/North Light Rail Project, attached hereto as Exhibit A and incorporated herein by thi_s
reference, aménding the light rail route, stations and lots, including their locations, for that
portion of the South/North Light Rail Project egtending from the east end of the Steel Bridge

northward to the Exposition Center. As indicated in Exhibit B, attached hereto and incorporated




- herein by this reference, the South/North LUFO amendment hereby adopted by the Metro

- --.«Council is identical to:the LUFO amendment.application submitted by Tri-Met.

2. . That the Metro Council hereby adopts the Findings of Fact and Conclusions of <

Law in Support of the Land Use Final Order Amendment, attached hereto as Exhibit Cand . ..

.. *".incorporated herein by this reference, as its written findings of fact demonstrating how:the:Metro:.

Council's decisions in.its:adopted Land Use Final Order amendiment comply-with the applicable.:
review criteria. |

3. That the. Metro Council hereby states its intent to prepare amendments to Metro's
-+ Regional Transportation Plan and the Regional Urban Growth Goals and Objectives and related
documents to make»such_plansv consistent with the LUFO; amendment adopted by this Resolution.

4. That the Metro Council acknowledges Tri-Met has agreed to complete final

. design for an alternate station location at the Expo Center north entrance near Marine Drive.

ADOPTED by the Metro Council this day of , 1999.

Rod Monroe, Presiding Officer

Approved as to Form:

Daniel B. Cooper, General Counsel

Attachments: ~ Exhibit A — South/North Land Use Final Order Amendment .
' ' Exhibit B — Tri-Met Application for South/North Land Use
Final Order Amendment
Exhibit C — Findings of Fact and Conclusions of Law in
Support of the South/North Land Use Final Order
Amendment -



. Exhibit A to Resolution No. 99-2853
South/North Land Use Final Order Amendment: _

| South/North
Land Use Final Order Amendment

October 21, 1999



EXHIBIT A

Land Use Final Order Amendment
for the South/North Light Rail Project

1. Introduction

This document constitutes a Land Use Final Order (LUFO) for the South/North Light Rail
Project (the Project) in accordance with Oregon Laws 1996, Chapter 12 (House Bill 3478). This
LUFO amends the original LUFO for the Project adopted by the Metro Council on July 23, 1998
through the Council's adoption of Resolution No. 98-2673. ' '

2. Requirements of House Bill 3478

‘Pursuant to House Bill 3478, upon application by Tri-Met and following a public hearing held on

October 28, 1999, the Metro Council hereby adopts this LUFO amendment for the Project. This
LUFO amendment amends the light rail route and the light rail stations and park-and-ride lots,
including their locations, for that portion of the Project extending from the Steel Bridge to the
* Exposition Center (Expo Center).

3. Establishment of Light Rail Route, Stations and Park-and-Ride Lots, Including
their Locations.

The Council adopts the light rail route, station and lot amendments identified below. These light
rail facilities and improvements are identical to those for which Tri-Met requested Council
approval. Additionally, the Council adopts the location boundaries for these light rail facilities
and improvements as illustrated in the attached maps, which are the same as the boundary maps
attached to Tri-Met's application.

The attached maps are printed from a common Geographic Information System data base. The
maps illustrate the adopted boundaries at the one inch equals 400 foot scale continuously along the -
light rail alignment from south to north within the affected area. The boundaries shown on these
maps represent the areas within which the light rail facilities may be located. The maps generally
show the existing property lines and major buildings to provide orientation and clarity with respect
to the project facility locations. The FEIS light rail route and station platform locations depicted on
those maps are provided solely for visual reference purposes. - The exact location of the light rail
tracks and station platforms may fall anywhere within the light rail route and light rail station
boundaries shown on the maps.

The approved amendments occur entirely within that portion of the Project between the Steel Bridge
and the Expo Center in the City of Portland. In the original LUFO adopted for the Project, that
portion of the Project was included within an area identified as the Eliot and North Portland
segments of the Project. With the changes approved in this LUFO, the Council now deems it more
appropriate to divide the affected area into three segments, identified as the Albina, Upper Interstate,
and Expo Center segments.

Page 1 — South/North Land Use Final Order Amendment (October 28, 1999)



3.1 Albina Segment

The Albina Segment extends along N Interstate Avenue from the east end of the Steel Bridge to the
Kaiser Interstate Medical Office Center north of N Fremont Street

. The llght rail ahgnment splits from the ex1stmg east-west alignment on the east side of the Steel
Bridge in the vicinity of the Rose Quarter, where the alignment turns north into the center of N
Interstate Avenue. A station is located in the median of N Interstate Avenue in the vicinity of the
intersection of N Multnomah Street and N Interstate Avenue adjacent to the Rose Garden,
approximately 200 yards west of the existing Rose Quarter Transit Center. North from the Rose
Quarter, the tracks are aligned in the middle of N Interstate Avenue and pass underneath the
Broadway Bridge. A center platform station is located in the vicinity of N Russell and N Knott
Streets on N Interstate Avenue. From the intersection of N Greeley Avenue, the alignment
proceeds north within the N Interstate Avenue right-of-way up to Overlook Park and the Edgar
Kaiser Medical Center.

There are no maintenance facilities or highway improvements in this segment.

The boundaries within which the above-described light rail improvements may be located are as
illustrated in Figures 1.1, 1.2 and 1.3 attached hereto.

3.2 Upper Interstate Segment

The Uppef Interstate Segment extends from the Kaiser Interstate Medical Office Center north of N
Fremont Street to N Denver Avenue in the vicinity of N Columbia Boulevard.

From the Overlook Station located in the vicinity of N Overlook Boulevard at the Edgar Kaiser -
Medical Facility, the light rail alignment extends northward to Kenton within the center of the
existing 100-foot N Interstate Avenue right-of-way. Split-platform stations are located in the
vicinity of the following major east/west streets: N Overlook Boulevard, N Going Street, N
Killingsworth Street, N Portland Boulevard and N Lombard Street. The alignment continues
towards Kenton Station in the vicinity of N Fenwick Avenue, N Denver Avenue, N McClellan
Street and N Argyle Street. From Kenton Station, the light rail alignment continues northward
on a reconstructed Denver Avenue viaduct over N Columbia Boulevard to the start of the Expo
Center Segment.

There are no maintenance facilities or highway improvements in this segment.

The boundaries within which the above-descnbed light rail 1mprovements may be located are as
illustrated in Figures 1. 3 1.4, 1.5 and 1.6 attached hereto.

33 Expo Center Segment

\

The Expo Center Segment extends from N Denver Avenue a short dlstance north of N Columbia
Boulevard to the Expo Center.

Page 2 — South/North Land Use Final Order Amendment (October 28, 1999)



From N Denver Avenue north of N Columbia Boulevard, the alignment continues northward,
east of N Denver Avenue (Highway 99W), crossing over the Columbia Slough on a new bridge.
The alignment crosses under Highway 99W through a tunnel to a station and park-and-ride lot in
the vicinity of Portland International Raceway near N Victory Boulevard. From here the track
continues near N Expo Road to a terminus station and park-and-ride lot at the Expo Center.

" There are no maintenance facilities or highway improvements in this segment.

The boundaries within which the above-described light rail improvements may be located are as
illustrated in Figures 1.7 and 1.8 attached hereto.

Page 3 — South/North Land Use Final Order Amendment (Qctober 28, 1999)
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. Exhibit B to Resolution No. 99-2853
-South/North Land Use Final Order Amendment

- Tri-Met Application for Soufh/North S
-Land Use Final Order Amendment

14

September 24, 1999

Please note that copies of this document are available from the
Metro Transportation Department. To obtain a copy contact: - .

Jan Faraca

Metro Transportation Department
600 NE Grand Avenue

Portland, Oregon 97232

Telephone (503) 797-1756
Fax (503) 797-1929



‘ TRI-COUNTY METROPOLITAN . EXHIBIT B
“)> * TRANSPORTATION DISTRICT OF OREGON RECEIVED

CAPITAL PROJECTS & FACILTIES DIVISION SEP p) 4 19 gg LS0552 .

710 N.E. HOLLADAY STREET
TRIFMET  Formiano, orecon 97232 _ e L9am Fhnod 0@!« e éa/

METRO SERVICE
OFFICE GENERAL %Igaﬁlscé.

VIA PERSONAL DELIVERY

September 23, 1999

Mr. Rod Monroe
Presiding Officer

Metro Regional Center
600 NE Grand Avenue
Portland, OR 97232-2736

RE: LUFO South/North Application and Amendment -
Dear Mr. Monroe:

Please ﬁnd enclo;sed, Tri-Met’s Application for an Amendment to the Land Use Final Order (LUFO)
relating to the South/North Light Rail Project adopted by Metro in June of 1998.

This LUFO application is being submitted to Metro pursuant to the provisions of 1996 Oregon Laws,
Chapter 12 (House Bill 3478), which directs Tri-Met to submit such an application to the Metro Council
after Tri-Met has received recommendations from the LUFO Steering Committee and the Oregon
Department of Transportation. I am pleased to report that Tri-Met has now received and considered both-
of those recommendations as is noted in the Application and its attachments. '

It should be noted that this LUFO Application is consistent with the recommendations from the Steering
Committee and ODOT, in both the facilities and improvements it proposes.

The enclosed LUFO Application will provide the basis for the findings to be made as part of Metro’s ..-..:

\HOLLADAY1\Common\LEGAL\lega IMAX\LUFO\monroeltr.doc
(503) 238-RIDE » TTY 238-5811 * http://www ti-met.org .


http://www.tfi-met.org

Mr. Rod Monroe
Metro Regional Center
September 23, 1999
Page2 )

¢

adoption of the subject Amendment to the Land Use Final Order. . I.am requestingihat Metro schedulea - -
public hearing and Council action on this application by the end of 0c_tober, 1999. . :

Thank you for your cooperation-and assistance on this very important cbmponent of our planned rcgio'nal-":*
transportation system. Coe . '

Sincere

Neil McFarlane _ ,
Executive Director, Capital Projects and Facilities

e
enclosure

cc: Fred Hansen, Bob Stacey, Ron Higbée, Brian Playfair, Dean Phillips, Larry Shaw



Application for South/North Land Use Final Order Amendment
South/North Light Rail Project
September 23, 1999

A. Introduction.

This document constitutes Tri-Met's application to the Metro Council- for approval of.a Land Use
~Final Order (LUFO)-amending the original -South/North Light-Rail Project. LUFO. that the Metro
" Council adopted on July 23, 1998. A LUFO is-a written order or-orders of the Metro: Council
=~ deciding the light rail route, the-light Tail stations, park-and-ride lots and maintenance facilities, and
the highway improvements for the South/North PrOJect mcludmg their locations.

On July 23, 1998, the Metro Council adopted Resolution No. 98-2673, adopting the original
LUFO for the South/North Project. The original LUFO established the light rail route, stations,
lots and maintenance facilities and the highway improvements, including their locations. for that
portion of the South/North Project extending from Clackamas Town Center to the Columbia
River.

- This application seeks to.amend -the ‘original:LUFO with respect to that- portionof :the. Project
extending from the east end of the Steel Bridge northward to the Exposition Center ("Expo
Center"), all within the jurisdictional boundaries of the City of Portland. This application. would
modify the light rail alignment; establish, relocate or expand light rail station boundaries-along
that alignment; and authorize park-and-ride lots near Portland International Raceway and the
Expo Center along the light rail route.

. B.. __Requirements of House Bill 3478.

Section 6(1) of House Bill 3478 authorizes the Metro Council, upon application by Tri-Met, to-
adopt land use final orders for the South North Project. The LUFO identifies the light rail route,

stations, lots and maintenance facilities, and the highway improvements that comprise the
South/North Project, and it further specifies the locations within which these facilities and
improvements may be located. As explained in Section 6(1)(a) of the Act:

"The applied-for locations shall be in the form of boundaries within which the
light rail route, stations, lots and maintenance facilities, and the highway
improvements shall be located. These boundaries .shall be sufficient to
accommodate adjustments to the specific placements of-the light rail route,- -
stations, lots and maintenance facilities, and the highway improvements for which
need commonly arises upon the development of more detailed environmental or
engineering data following approval of a Full Funding Grant Agreement."

Section 6(2) of the Act addresses amendments to the original LUFO. As relevant to this
- proceeding. it provides that any siting of the light rail route or a station. lot or maintenance
facility outside the boundaries prewouslv established in a LUFO, or any new station, lot or
maintenance facility, "shall require a land use final order amendment or a new land use final

4
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order which shall be adopted in accordance with the process provided for in subsection (1) of this
section." a ’

Section 6(1) of House Bill 3478 directs Tri-Met to file its application with the Council following its
‘receipt of recommendations from the Department of. Transportation and the South/North LUFO
Steering Committee established pursuant to Section 1(21) of the Act. On.September 13, 1999, the
South/North LUFO Steering Committee adopted its recommendations to Tri-Met on the light rail
route, stations and park-and-ride lots for that portion of the South/North Project subject to.this

-LUFO..amendment . application. - Also ‘on ‘September ‘13, - 1999, :the  Oregon zDepartment ;of
- Transportation provided.recommendations in:the form.of a letter to'the Tri-Met-Board :of Rirectors
.. from-Kay-Van Sickel, Region .1 Manager, endorsing the LUFO. arhendments recommended by the
LUFO Steering Committee. Tri-Met has received and considered these recommendations from the
South/North LUFO Steering Committee and ODOT, copies of which are attached to this
application. Tri-Met's application is consistent with those recommendations. '

»

House Bill 3478 further requires the Metro Council to demonstrate that its decisions comply with
“approval -criteria-established by the Land Conservation and Development Commission under
Section 4 of the Act. These criteria are identified later in this application. :

C. .Requested Light Rail Improvements.

Tri-Met requests Metro Council adoption of a LUFO amending the July 23, 1998 LUFO to approve
the light rail route and the stations and park-and-ride lots identified textually below and in the maps
(Figures 1.1 through 1.8) attached to the Steering Committee recommendation, which illustrate the
location "boundaries" as required by Section 6(1)(a) of HB 3478. Those maps are incorporated
herein and made a part of this application. '

All of the-maps.are printed from a:common Geographic Information.System ‘data base.- ‘The mabs
illustrate the recommended boundaries at the one inch equals 400 foot scale continuously along the
LRT alignment from south to north within the affected area.

The boundaries shown on these maps represent the areas within which the light rail facilities may be
located. The maps generally show the existing property lines and major buildings to provide
orientation and clarity with respect to the proposed project facility locations. The FEIS light rail
route and station platform locations depicted on those maps are provided solely for visual reference
purposes. The exact location of the light rail tracks and station platforms may fall anywhere within
the light rail route and light rail station boundaries shown on the maps. '

The applied-for amendments occur entirely within that portion of the South/North Project between
the Steel Bridge and the Expo Center in the City of Portland. In the original LUFO, that portion
was included within an area identified as the Eliot and North Portland segments of the Project.
Based on the nature of the proposed amendments to the Project, and to better facilitate discussion of
adverse impacts, Tri-Met, in coordination with Metro staff, deems it more appropriate now to divide
this affected area into three segments: -Albina. Upper- Interstate, and Expo Center. The LUFO
Steering Committee recommendation accepts, incorporates-and recommends this new delineation of
segments. For each of these segments, this application begins with a brief summary of the segment,

Page 2—Tri-Met Application for Land Use Final Order Amendment (South/North Project)



followed by identification of the applied-for light rail route, stations and park-and-ride lots No
maintenance facilities or highway improvements are requested in these segments.

The light rail route, and the light rail stations and park-and-ride lots for which Tri-Met seeks
approval are as follows:

Albina Segment

- The Albina Segment extends along N Interstate Avenue from the.east-end-of the Steel.Bridge to.the -
- Kaiser Interstate Medical Office.Center north of N Fremont Street. ' L s

The LRT alignment splits from the existing east-west alignment on the east side of the Steel
Bridge in the vicinity of the Rose Quarter, where the alignment turns north into the center of N
Interstate Avenue. A station is located in the median of N Interstate Avenue in the vicinity of the
intersection of N Multnomah Street and N Interstate Avenue adjacent to the Rose Garden,
approximately 200 yards west of the existing Rose Quarter Transit Center. North from the Rose

.. . Quarter, the tracks.are .aligned in the middle of N Interstate Avenue and pass underneath the

Broadway Bridge. A center platform station is located in the vicinity of N Russell and N Knott
Streets on N Interstate Avenue. From the intersection of N Greeley Avenue, .the alignment
" proceeds north within the N 1Irterstate Avenue right-of-way up to Overlook-Park and ‘the Edgar
Kaiser Medical Center. ' '

" There are no'maintenance facilities or highway improvements proposed for this segment.

The propdsed bopndaries within which the above-described fight rail improvements would be
located are as illustrated in Figures 1.1, 1.2 and 1.3 attached to the LUFO Steering Committee
recommendation. :

Upper Interstate Segment

The Upper Interstate Segment extends from the Kaiser Interstate Medical Office Center nonh of N
Fremont Street to N Denver Avenue in the vicinity of N Columbia Boulevard.

From the Overlook Station located in the vicinity of N Overlook Boulevard at the Edgar Kaiser
Medical Facility, the LRT alignment extends northward to Kenton within the center of the
“existing 100-foot N Interstate Avenue right-of-way. Split-platform stations are located in the
vicinity of the following major east/west streets: N Overlook Boulevard, N Going Street, N
-Killingsworth Street, N Portland Boulevard and N Lombard Street. -The alignment continues
towards Kenton Station in the vicinity of N Fenwick Avenue, N Denver Avenue, N McClellan
Street and N Argyle Street. From Kenton Station, the LRT alignment continues northward on a
reconstructed Denver Avenue viaduct over N Columbia Boulevard to the start of the Expo
Center Segment.

There are no maintenance facilities or highway improvements proposed for this segment.
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The proposed boundaries within which the above-described light rail improvements would be
located are as illustrated in Figures 1.3, 1.4, 1.5 and 1.6 attached to the LUFO Steering Committee
recommendation. '

Expo Center Segmeht

The Expo Center Segment extends from N Denver Avenue a short distance north of N Columbia
Boulevard to the Expo Center. '

From N Denver Avenue -north.of N-Columbia Boulevard,. the-alignment :continues:northward,
. - east of N:Denver -Avenue-(Highway 99W);-crossing-over the-Columbia Slough on a-new_bridge.
The alignment crosses under Highway 99W through a tunnel to a station and park-and-ride lot in
the vicinity of Portland International Raceway near N Victory Boulevard. From here the track
continues near N Expo Road to a terminus station and park-and-ride lot at the Expo Center.

There are no maintenance facilities or highway improvements proposed for this segment.

The proposed boundaries within which the above-described light rail improvementé would be
located are as illustrated in Figures 1.7 and 1.8 attached to the LUFO Steering Committee
recommendation. '

. D. Applicable Land Use Criteria.

On May 30, 1996, pursuant to Section 4 of HB 3478. LCDC established the criteria to be used by
"the Council in making land use decisions establishing or amending the light rail route, -stations.

lots and maintenance facilities, and the highway improvements for the South/North Project.

including their locations. “The approved criteria include two procedural, six substantive;:and two
~-alignment-specific -standards, --set-out- below. In:its- LUFO, the-Council-must-demonstrate
compliance with these criteria. '

Procedural Criteria

1. Coordinate with and provide an opportunity for Clackamas and Multnomah Counties, the
cities of Gladstone, Milwaukie, Oregon City and Portland, the Tri-County Metropolitan
Transportation District of Oregon and the Oregon Department of Transportation to

~ submit testimony on the light rail route, light rail stations, park-and-ride lots and vehicle
- .maintenance facilities, and the highway improvements, including their locations. . ...

12

Hold a public hearing to provide an opportunity for the public to submit testimony on the
light rail route. light rail stations, park-and-ride lots and vehicle maintenance facilities.
and the highway improvements, including their locations.

Substantive Criteria

-~

3. Identify adverse economic. social and traffic impacts on affected residential, commercial
and industrial neighborhoods and mixed use centers. Identify measures to reduce those
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impacts which could be imposed as conditions of approval during the National
Environmental Policy Act (NEPA) process or, if reasonable and necessary by affected
local governments during the local permitting process. :

A Provide for a light rail route and light rail stations, park-and-ride lots and vehicle
maintenance facilities, including their locations, balancing (1) the need for light
rail proximity and service to present or planned residential, employment-and
recreational areas that are capable of enhancing transit ridership; (2) the likely

~ contribution‘of light rail-proximity and-service to the develapment of an-efficient
--and compactiurban-form;-and (3) the need to protect affected neighborhoods.from.
the identified adverse impacts.

B. Provide for associated highway improvements. including their locations.
balancing (1) the need to improve the highway system with (2) the need to protect
affected neighborhoods from the identified adverse impacts.

4, Identify adverse noise impacts and identify measures to reduce noise impacts which
could be imposed as conditions of approval during the NEPA process or, if reasonable
~ and necessary, by affected local governments during the permitting process. -

5. Identify affected landslide areas, areas of severe erosion potential, areas subject to
earthquake damage and lands within the 100-year floodplain. Demonstrate that adverse
impacts to persons or property can be reduced or mitigated -through design or
construction techniques which could be imposed during the NEPA process or, if
reasonable and necessary, by local governments during the permitting process.

6.  Identify adverse impacts on significant fish and wildlife, scenic and open space, riparian, -

+~: - wetland and park and recreational areas, including the Willamette River-Greenway, -that

are protected in acknowledged local comprehensive plans. Where adverse impacts
cannot practicably be avoided, encourage the conservation of natural resources by
demonstrating that there are measures to reduce or mitigate impacts which could be
imposed as conditions of approval during the NEPA process or. if reasonable and
necessary, by local governments during the permitting process.

7. Identify adverse impacts associated with stormwater runoff. Demonstrate that there are
* measures to provide adequate stormwater drainage retention or removal and protect water
~.quality which could be imposed as conditions.of.approval during-the NEPA process or, if
reasonable-and necessary, by local governments during the permitting process. e

8. Identify adverse impacts on significant historic and cultural resources protected in
acknowledged comprehensive plans. Where adverse impacts cannot practicably be
avoided, identify local, state or federal review processes that are avallable to address and
to reduce adverse impacts to the affected resources.
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Alignment-Specific Criteria

9. Consider a light rail route connecting the Clackamas Town Center area with the City of
Milwaukie's Downtown. Consider an extension of the light rail route connecting the City
_of Oregon City.and the City of Gladstone with the City .of Milwaukie via the Interstate

205 corridor and/or the McLoughlin Boulevard corridor.

10.  Consider a light rail route connecting Portland's Central City with the City of Milwaukie's
-+ - - -Downtown-via-inmer southeast-Portland neighborhoods and, .in the City.of Milwaukie;.the

McLoughlin Boulevard corridor; and further connecting the Central City.with. north.and
“inner northeast Portland neighborhoods via the Interstate 5/Interstate Avenue corridor. .

-
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Attachment A

- South/North Land Use Final Order Amendment
LUFO Steering Committee Recommendation

September 13, 1999



South/North Land Use Final Order

LUFO Steering Committee Recommendation
L Introduction

- This.document constitutes. the. South/North Land Use Final Order (LUFO) .Steering Committee's
recommendation to Tri-Met regarding Tri-Met's application to the Metro Council for.approval.of an
amendment to the original South/North Light Rail Project LUFO, which the Metro Council-adopted

-~ ..on July 23; 1998. This recommendation is provided pursuant-to Section-6(1).of House: Bill: 3478, -
" i «which:directs Tri-Met toapply to-the Metro Council for.a:Land tse-Final Order:approving the:light
-~ .. rail route, stations, lots and maintenance facilities, and the highway improvements for the Project,
~including their locations, "following receipt of recommendations from the Department of -
Transportation and the Steering Committee", and Section 6(2), which provides that amendments to
" the LUFO be adopted following the same process used to adopt the original LUFO.

In May, 1998, in accordance with Section 1(21) of Oregon House Bill 3478, the South/North
. - Steering. Committee was established through intergovernmental agreement between Metro, Tri-Met,
ODOT, Clackamas County, Multnomah County, the City of Portland, and the City of Milwaukie.

- The City. of Oregon City is an ex officio member of the Committee. : :

This recommendation from the LUFO Steering Committee addresses light rail route, station and
park-and-ride lot amendments within only that portion of the South/North Project extending from
the east end of the Steel Bridge northward to the Exposition Center (Expo Center), all within the
jurisdictional boundaries of the City of Portland.

2. ' Requirements of House Bill 3478.

- «.House .Bill.:3478 .authorizes .the :Metro: Council, .upon -application :by -Tri-Met.-.and following

- recommendations from the Steering Committee and Department of Transportation, to adopt a Land

- Use Final Order for the South/North Project.. A LUFO is a written order or orders of the Metro

Council deciding the light rail route, the stations, lots and maintenance facilities, and the highway

improvements for the South/North Project, including their locations. The LUFO identifies the light

rail route, stations, lots, maintenance facilities and highway improvements that comprise the

South/North project, and it further specifies the locations within which these facilities and
improvements may be located. As explained in Section 6(1)(a) of House Bill 3478,

"The applied for locations shall be in the form of boundaries within
which the light rail route, stations, lots and maintenance facilities,
and the highway improvements shall be located. These boundaries
shall be sufficient to accommodate adjustments to the specific
placements of the light rail route, stations, lots and maintenance
facilities, and the highway improvements for which need
commonly arises upon the development of more detailed
environmental or engineering data following approval of a Full
Funding Grant Agreement." '
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3. Recommended Light Rail Improvements

The Steering' Committee recommends-that: Tri-Met-request and that the Metro Council adopt a

. LUFO amending the July 23, 1998-LUFO to approve the light rail route and-the stations and park-

and-ride lots: identified ‘textually below and-in the attached maps, which-illustrate the location
"boundaries" as required by Section 6(1)(a) of HB 3478.

The recommended amendments occur entlrely within that portion of the -South/NorthProject
- between the Steel Bridge and the Expo Center:in.the City of Portland. In the original LUFO; that
...portion was.included .within .what_the.Metro .Council .identified as the -Eliot:and. North Portland
segments of the Project.. Based .on the nature of the proposed amendments to the ‘Project,-and to
facilitate discussion-of impacts, the LUFO Steering Committee recommends that this affected area
now be divided into three segments: Albina, Upper Interstate, and Expo Center. For each of these
segments, the description of recommended amendments begins with a brief summary of the’
segment, followed by identification of the recommended light rail route, station and park-and-ride
lot modifications. There are no recommendations for maintenance facilities or highway

' improvements in.these segments.

3.1 Albina Segment

The Albina Segment extends along N Interstate Avenue from the east end of the Steel Bridge to the
Kalser Interstate Medical Office Center north of N Fremont Street.

The LRT ahgnment sphts from the existing east-west alignment on the eastside -of the Steel
Bridge in the vicinity of the Rose Quarter, where the alignment turns north into the center of N
Interstate Avenue. .A station is located in the median of N Interstate Avenue in the vicinity of the
intersection of N Multnomah Street and N Interstate Avenue adjacent to the Rose-Garden,

... = approximately 200.yards:west-of the:existing Rose Quarter Transit Center.--North from:the-Rose

Quarter, the tracks are aligned in the middle of N Interstate Avenue and -pass underneath the
Broadway Bridge. A center platform station is located in the vicinity of N Russell and N Knott
Streets on N Interstate Avenue. From the intersection of N Greeley Avenue, the alignment
proceeds north within the N Interstate Avenue nght-of-way up to Overlook Park and the Edgar
Kaiser Medical Center. :

There are no .highway improvements proposed for this segment.

.. The proposed boundaries within which' the above-described: light rall lmprovements would: be
‘located are as illustrated in Flgures 1.1, 1.2 and 1.3 attached to this recommendatlon K

3.2 Upper Interstate Segmcnt

The Upper Interstate Segment extends from the Kaiser Interstate Medical Office Center north of N
Fremont Street to N Denver Avenue a short distance north of N Columbia Boulevard.

From the Overlook Station located in the vicinity of N Overlook Boulevard north of the Edgar
Kaiser Medical Facility, the LRT alignment extends northward to Kenton within the center of the
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existing 100-foot N Interstate Avenue right-of-way. Split-platform stations are located in the

vicinity of the following major. east/west streets: N Going Street, N Killingsworth Street, N

- Portland Boulevard and N Lombard Street. - The alignment:continues towards N ‘Denver Avenue
with Kenton .Station in the vicinity of N Fenwick. Avenue, N Denver Avenue, N.McClellan

- Street and N Argyle Street. From Kenton Station, the LRT alignment continues northward on a
reconstructed Denver Avenue viaduct over N Columbia Boulevard to the start of the Expo
Center Segment.

.There are no highway improvements proposed for this. segment.

- - The proposed boundaries: within whichthe -above-described light: rail -improvements -would: be-

located are as illustrated in Figures 1.3, 1.4, 1.5 and 1.6 attached to this recommendation.
3.3 Expo Center Segment

The Expo Center Segment extends from N Denver Avenue a short distance north of N Columbia
Boulevard to the Expo Center.

From N Denver.Avenue north of N.Columbia Boulevard, the alignment continues.northward,
--east of N Denver Avenue (Highway 99W), crossing over the Columbia Slough on‘a new bridge:
. The alignment crosses under Highway 99W through a tunnel-to a station and potential park-and-
* ride lot in the ‘vicinity of Portland International Raceway near N Victory Boulevard. From here
the track continues near N Expo Road to a terminus station and potential park-and-ride lot at the
- Expo Center. Lo

There are no highway improvements proposed for this segment.

~.:The. proposed. boundaries .within which..the above-described. light:rail -improvements..would be:
located are as 1llustrated in Figures 1.7 and 1.8 attached to this recommendation.
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. Attachment A: Land Use Fmal Order Boundary Maps

- The attached maps were prepared to - delineate- the LUFO Steering.‘Committee's recommended A
boundaries within which the light rail route,-stations, and park-and-ride lots for the. Albina, Upper
Interstate and Expo Center Segments shall be located in accordance with provisions of HB 3478. -

All of the maps (Figures 1.1 to 1.8) are printed from a common Geogrephic Information System
. ..data base. The maps illustrate the recommended boundaries-andshow the.segment. limits.ata scale
-~ of one inch equals 400 .feet continuously:along the LRT Alignment fromsouth-to north. -- el

~The boundaries. shown on these maps represent the areas where specific light rail facilities will be’
‘located. - The-maps-generally show the existing property lines and major buildings to provide
orientation and clarity with respect to the proposed project facility locations.
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Ore gon | | Departme.nt of Transpo;z;g;;:;;z

. , 123 NW Flanders

John A. Kitzhaber, M.D., Governor Portland, OR 97209-3037

,‘ (503) 731-8200

September 13, 1999 _ FAX (503) 731-8259

FILE CODE:

Board of Directors
Tri-Met

4012 SE 17" Avenue
Portland, OR 97202

Subject: South/North Light Rail Land Use Final Order Amendment
Dear Board of Directors: |

The Oregon Department of Transportation (ODOT) has been charged by the.Oregon
© »~.+ ' Legislative Assembly-with preparing'atecommendation on the Land Use Final Order -
' (LUFO) for the South/North Light Rail Transit Project and any of its segments. ‘Metro -
“and Tri-Met have identified the North Interstate Alignment as the next possible segment.
ODOT has participated from the outset with Tri-Met, Metro, and the local jurisdictions,
in the planning and development of this project. '

- We believe the project team has done a commendable job in meeting both the intent and
the specific requirements established by the Oregon Legislature concerning the conduct
of this project. The proposed Land Use Final Order Amendment includes no
improvements to state highways.

Therefore, on behalf of the Oregon Department of Transportation, I am recommending
approval of the Locally Preferred Strategy and the Land Use Final Order application, as
adopted by the Steering Committee. We at ODOT look forward to continuing our
partnership with you in pursuing this project to its successful conclusion.

Sinéerely,

Kay Van Sickel
_Region 1 Manager

KVS:rd

Form T4-1820 (1 /GATEMPILUFO-TMB.doc



‘Exhibit C to Resolution No. 99-2853
' South/North Land Use Final Order Amendment

- Findings of Fact and Conclusions of Law
in Support of the South/North
Land Use Final Order Amendment

" October 21, 1999

Please note that copies of this document (approximately 100 pages)
- are available from the Metro Transportation Department. - -
To obtain a copy contact:

Jan Faraca

Metro Transportation Department
600 NE Grand Avenue

Portland, Oregon 97232

" Telephone (503) 797-1756
Fax (503) 797-1929



STAFF REPORT

».+s CONSIDERATION - OF RESOLUTION NO. 99-2853 FOR THE PURPOSE OF
ADOPTING A LAND USE FINAL ORDER AMENDING THE LIGHT RAIL ROUTE,
LIGHT. RAIL :STATIONS AND PARK-AND-RIDE LOTS, INCLUDING THEIR
LOCATIONS, FOR THAT PORTION OF THE SOUTH/NORTH LIGHT .RAIL
PROJECT EXTENDING FROM.THE STEEL :BRIDGE.TO . THE. EXPOSITION
CENTER

Date: October 7, 1999 ~  Presented by: Richard Brandman,

NATURE OF PROPOSED ACTION

This resolution would: 1) adopt a Land Use Final Order (LUFO) amendment for the South/North
Light Rail Project (Exhibit A) identical to the LUFO amendment application submitted by Tri-Met
(Exhibit B); 2) adopt the findings of fact and conclusions of law in support of the LUFO (Exhibit

: « C);demonstrating how. the Metro Council's decisions in its adopted LUFO amendment comply

with applicable review criteria; and 3) express the Metro Council's intent to amend the Regional
- - Transportation Plan (RTP) and Regional Urban Growth Goals and Objectives (RUGGOs).and .
* -related documents to make the regional plans consistent with the LUFO amendment. .. .. ..o

Tri-Met's application seeks to amend the light rail route and the light rail stations and park-and-ride -
lots for that portion of the South/North Light Rail Project extending from the Steel Bridge to the
Exposition Center (Expo Center), all within the jurisdictional boundaries of the City of Portland.
The requested LUFO would be an amendment to the original LUFO adopted by the Metro
Council on July 23, 1998 through the Council's adoption of Resolution No. 98-2673. This
amendment would make the LUFO consistent with the amended Locally Preferred Strategy
© -(LPS) as adopted by the Metro Council in June 1999. - S B

-FACTUAL BACKGROUND

A. RELATIONSHIP OF ACTION TO NATIONAL ENVIRONMENTAL POLICY ACT
OF 1969 ' :

Adoption of amendments to the South/North LUFO is a land use proceeding that is governed
only by the standards and requirements in House Bill 3478 (Or Laws 1996, Chapter 12). The

~ pertinent requirements‘of the Act are described below. LUFO adoption differs from selection of .
a Locally Preferred Strategy (LPS) pursuant to the requirements of the National Environmental . -
Policy Act of 1969. Federal regulations govern the decision on the LPS, while adoption ofa - .
LUFO amendment is controlled by state law. o

B.  REQUIREMENTS OF HOUSE BILL 3478

Section 6(1) of House Bill 3478 authorizes the Metro Council, upon application by Tri-Met, to .
adopt land use final orders for the South North Project. The Act further requires the Council to -



adopt written findings demonstrating how its decisions comply with approval criteria established
" by the Land Conservation and Development Commission (LCDC) under Section 4 of the Act.- ...

" A LUFO is a written order or orders of the Metro Council establishing the light rail route, ...~

stations; lots and maintenance facilities, and the highway improvements that comprise the - .z,

.- -South/North Project, and it further specifies the locations within which these facilities and. -...c:c
-improvements may be located. As explained in Section 6(1)(a) of the Act: - S

"Prior to publication of the public hearing notice described in Section 7(1) of this . .« ..
. Act; and following receipt of recommendations:from the Department of . .. -+ = .-

" " Transportation and the Steering Committee, Tri-Met shall apply to the council for = -
a land use final order approving the light rail route, stations, lots and maintenance
facilities, and the highway improvements, including their locations. The applied-
»for locations shall be in the form of boundaries within which the light rail route,
 stations, lots and maintenance facilities, and the highway improvements shall be
~located. These boundaries shall be sufficient to accommodate adjustments to the
- zo»:sgpecific'placements of the light rail route, stations, lots and maintenance facilities,
and the highway improvements for which need commonly arises upon the -
- .. development.of more detailed environmental or.engineering data following . ... ..
- - -approval of a Full Funding Grant Agreement." : - S

Section 7(7) of House Bill 3478 requires the Metro Council to demonstrate with written findings -
how its LUFO complies with the approval criteria established by LCDC. These criteria are the
legal standards against which the Council must measures its decisions. Draft findings of fact.
demonstrating compliance with those criteria are attached to this staff report and incorporated

.- herein by this reference. Should the Council choose to approve Tri-Met's application, those -
findings may require revision or supplementing prior to adoption to respond to public testimony..

‘Section 6(2) of the Act addresses amendments to the original LUFO.- As relevant to this

<+¢ ~ . 4:proceeding, it provides that any siting of the light rail route or a station, lot or maintenance

facility outside the boundaries previously established in a LUFO, or any new station, lot or
maintenance facility, "shall require a land use final order amendment or a new land use final
order which shall be adopted in accordance with the process provided for in subsection (1) of this
section."” ’

Section 6(1)(b) of House Bill 3478 provides for the Council, following public hearing, eitherto 1) ..

- adopt-a LUFO establishing the facilities and locations applied for by Tri-Met; or 2) continue the....»
“++ public hearing and refer the proposed facilities and locations back to Tri-Met for further review. ;-
-Should the Council adopt a LUFO, it must provide notice of its decision as soon as reasonably . .-
possible following adoption. Should it refer the matter back to Tri-Met, then Tri-Met must consider
amendments to its proposed project and forward a further application to the Council for hearing and
adoption. *At that time, the Council will retain the same decision options it had at the first hearing.: --

- Section 3(1) of the Act provides that the procedures and requirements set.out.in House Bill 3478 are.
- the only land use procedures and requirements to which the Council's decisions on the light rail



* route, stations, lots and maintenance facilities, and the highway improvements for the Project,
.- including their locations, are subject. ' i

C. LUFO RECOMMENDATION AND TRI-MET APPLICATION

As noted, Section 6(1) of House Bill 3478 directs Tri-Met to file its application with the Council ...

“ following its receipt of recommendations from the Department of Transportation and the

South/North LUFO Steering Committee established pursuant to Section 1(21) of the Act. On-

---September 13, 1999, the South/North LUFO Steering Committee adopted its recommendations:tos:

./ .. Tri-Met on the light rail route, stations and park-and-ride lots for that portion of the South/North..,.....
* Project subject to this LUFO amendment application (Attachment A of Exhibit B). Alsoon = -- <=

‘September 13, 1999, the Oregon Department of Transportation provided recommendations in the - -
form of a letter to the Tri-Met Board of Directors from Kay Van Sickel, Region 1 Manager,
endorsing the LUFO amendments recommended by the LUFO Steering Committee (Attachment B
of Exhibit B). The light rail route, stations and lots contained in Tri-Met's application, including
their locations, are the same as those recommended by the LUFO Steering Committee and ODOT.

.-No’maintenance facilities.or highway improvements are proposed as part of Tri-Met's LUFO

amendment application.

:-7+ -+ On September 22, 1999, the-Tri-Met Board of Directors unanimously approvéd its LUFO e 5%
. amendment application to the Metro Council for the South/North Light Rail Project. - Tri-Met.

submitted its application to Metro on September 24, 1999.

'D. 'PROPOSED SOU’I'H/NOR’I'HLANDUSEFH\IAL'ORDERAMENDMENT ST MRS

- - .The attached Land Use Final Order (Exhibit A) contains a segment-by-segment textual description .
- of the amended portion of the South/North Project's light rail improvements. The LUFO also

includes maps illustrating the boundaries within which the light rail route, stations and lots may go- - '

- - without need for-an additional LUFO amendment. These maps are the same as those included in . -
.. +:Tri-Met's application.and recommended by the LUFO Steering Committee and ODOT.

All of theAmaps are printed from a common Geographic Information System data base. The maps
illustrate the recommended boundaries at the one inch equals 400 foot scale continuously along the
LRT alignment from south to north within the affected area. -

. The boundaries shown on these maps represent the areas within which the light rail facilities may be
- located. The maps generally show the existing property lines and major buildings to provide .-~ .-
" orientation and clarity with respect to the project facility locations. The FEIS light rail route and :: .

station platform locations depicted on those maps are provided solely for visual reference purposes..

* The exact location of the light rail tracks and station platforms may fall anywhere within the light ..

rail route and light rail station boundaries shown on the maps.

E. - APPLICABLE LAND USE CRITERIA AND FINDINGS -

On May 30, 1996, in accordance with Section 4 of HB 3478, LCDC established the criteria to be .

used by the Council in making land use decisions establishing the light rail route, stations, lots and -



maintenance facilities, and the highway improvemenis for the Project, including their locations.
: - The approved criteria include two procedural, six substantive and two-alignment-specific standards.-.
“uinti v Andts: LUFO findingsthe Council must demonstrate compliance with these criteria. S

" Draft findings addressing the LCDC criteria are attached to the Metro Council resolution as Exhibit-

F. NOTIFICATION OF PUBLIC HEARING

+ "~ .«.-'Notification of the LUFO Public Hearing was pfovided to the:public through a-variety.of ~:smamta
 mechanisms as follows: : : : e

e Legal notice was published in The Oregonian on October 8, 1999;

e A postcard was mailed to all owners of property located within apprbximately 100 feet of the
proposed project improvements; and

e Information was posted on both the Metro and Tri-Met Web Pages providing information abbuf
* 753 . %.-.." the proposed amendments to the UFO and information was made available to the.public-on the,.
project telephone “hot line.” : : ,

STAFF RECOMMENDATION

Staff recommends approval of Resolution No. 99-2853, adopting aLand Use Final Order - =
amendment for the South/North Project modifying the light rail route, stations and lots, including
... their locations, for that portion of the South/North Light Rail Project extended from the eastend of .
. . the Steel Bridge northward to the Exposition Center as provided in Tri-Met's application. ;. , - .-

EXECUTIVE OFFICER'S RECOMMENDATION -

The Executive Officer recommends appr‘oval of Resolution No. 99-2853.
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BEFORE THE METRO COUNCIL

DENYING URBAN GROWTH BOUNDARY ) ORDINANCE NO. 99-816
LOCATIONAL ADJUSTMENT CASE 98-7: )
JENKINS/KIM, AND ADOPTING THE HEARINGS ).
OFFICER’'S REPORT INCLUDING FINDINGS )

)

AND CONCLUSIONS

Introduced by Mike Burton,
.Executive Officer

WHEREAS, Metro received a petition for a locational adjustment for
' 18.85 acres located southeast of the intersection of Kaiser and Spfingville roads
in unincorporated Washington County, as shown in Exhibit A; ahd |
| WHEREAS, Metro staff reviewed aﬁd analyzed the petition, and
corhpleted a writtenAreport to the Hearings Officer, recommending approval_of
~ the petition; and ' | |
WHEREAS, Metro held a hearing to consider the petition on May 24,
1999, conducted by an independent Hearings Officer; and |
o WHEREAS, The Hearings Officer submitted his report on .iul_y 1, 1999,
30 days after the close of the record on June 1, 1999, recommending denial of
" the betition; and; now, therefore, |
THE METRO COUNCIL HEREBY ORDAINS AS FOLLOWS:
| 1. To accept the Hearings Ofﬁcer’s Report and Recommendation, as
attached herein as Exhibit B; and |
2. The Hearing Officer’s Findings, Conclusions & Fiﬁal Order,
attachéd herein as Exhibit C, be adopted deny'rng the petition in Case 98-7:

Jenkins/Kim



* ADOPTED by the Metro Council this____ day of _ , 1999.

Rod Monroe

Presiding Officer
ATTEST. - - Approved as to Form:
Recording Secretary ' ~ Daniel B. Cooper

General Counsel

IAGM\CommDev\Projects\UGBadmt98\98-7,Jenkins/Kim\MCordinance
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In the matter of the petition of Michael Jenkins and Sang) HEARINGS OFFICER
Kim for a Locational Adjustment to the Urban Growth ) MEMORANDUM ON
Boundary between Laidlaw and Springville Roads east ) E S :
of Kaiser Road in unincorporated Washington County ) Contested Case No. 98-07

BEFORE THE METRO COUNCIL

-On September 16, 1999, the-Metro Council voted to adopt Ordinance 99-816, denying a. . -~ .-
proposed locational adjustment to the Urban Growth Boundary (“UGB”) in the matter of

. Contested Case 98-07 (Jenkins/Kim). In a subsequent action later that day, the Council
voted to reconsider this ordinance. This memorandum is offered to facilitate discussion by
the Council when it reconsiders the ordinance.

* ‘Whatever decision the Council makes, it must be supported by findings addressing the
approval criteria for a locational adjustment. Adoption of Ordinance 199-816 is supported
by findings in the draft order the hearings officer filed with the Council on July 1, 1999 -
(the “Draft Order”). The findings explain the legal reasoning for Council’s decision.
Council action on reconsideration could result in at least 3 outcomes: '

* Adoption of Ordinance 99-816 as is (i.e., without changes to the Draft Order);
* . Adoption of Ordinance 99-816 with selected changes to the Draft Order;

* Adoption of a different ordinance apprdving the locational adjustment with
substantial changes to the Draft Order. '

This memo could help Council members reconsider the case. It provides a structured
format for review of the issues raised by Council members at the September 16 hearing in
light of the goal of having findings to support whatever decision Council ultimately makes.

This memorandum is organized in terms of the relevant approval criteria for a locational
adjustment. After each criterion is quoted in italic typeface, the memorandum summarizes:

o The original finding(s) in the Draft Order related to a disputed issue;
* The nature of the dispute raised by the original finding(s);
e Arguments on each side and Council discussion of the issue; and

* Recommended amendments to the original finding(s) depending on how
Council resolves each disputed issue listed herein.

The matter on reconsideration continues to be constrained and guided by Metro Code
(“MC”) sections 3.01.035(b), (c) and (f), with which a locational adjustment must comply.



. L MC section 3.01.035(b) provides:

Area of locational adjustments. All locational adjustment additions ... -
for any one year shall not exceed 100 net acres and no individual locational
adjustment shall exceed 20 net acres... : .
~ a. In the draft order, the hearings officer found that locational adjustments have not
added more than 100 acres to the UGB in 1999. But the hearings officer found that the ‘
locational adjustment in this case would include more than 20 acres if it included all - -
similarly situated lands, as required by MC 3.01.035()(2). -

‘b. There:was a dispute about whether adjoining land to the north was similarly -
| situated. The hearings officer found that adjoining land to the north is similarly situatéd,
largely because it is similar physically. The petitioner diségreed. Council members
appeared divided on the issue, with the majority appearing to find that the land north of the
site is similarly situated. However other Council members found land to the north is not
similarly situated, largely because it is in a different county. - The issue of whether abutting
- lands are similarly situated is addressed more-in response to-MC 3.01.035(f)(2) below. -~

c. If Council decides land to the north is similarly situated, no changes needtobe . . _
made to the Draft Order. This would indicate that, under the circumstances of this case ’
(e.g., where the land is physically similar, some urban services cross the county line and
- the site approaches 20 acres), the petitioner failed to show the county boundary and other. . . ..
facts sufficiently distinguish the site from the adjoining land to the north.

d. If Council decides land to the north is not similarly situated, (e.g., because the
county boundary and the fill north of the site sufficiently distinguish the site from land to
thé;north), then finding I1.2 on p. 10 of the Draft Order should be amended as illustrated by
théi'strike throughs and underlines below to read as follows: |

2. No locational adjustments or administrative adjustments have been approved

in 1999. Therefore not more than 100 acres has been added to the UGB this

year. The petition in this case proposes to add 18.85 acres to the UGB, which ...
is less than 20 acres, and adjoining lands outside the Urban Growth Boundary . ...
are not similarly situated. Therefore, as proposed, the petition complies with

Metro Code section 3.01.035(b). Hewevef,—xf-al-l-sm&}afl-}s*&}a%ed—l&ad-ﬁ

Findings regarding MC 3.01.035(f)(2) should be amended to be consistent with any
changes made to findings for MC 3.01.035(b). They are addressed more below.

Memorandum on Reconsideration ) : Page 2
UGB Contested Case 98-07 (Jenkins/Kim) ’ ' ' ’



2. Metro Code section 3.01,035(c)(1) provides:

- A locational adjustment shall result in a net improvement in the efficiency of -
public facilities and services, including but not limited to, water, sewerage,
- : storm drainage; transportation, parks and.open space in the adjoining areas- . . * - :i.>.
within the UGB; and any area to be added must be capable of being served
in an orderly and economical fashion.

a. School services

i. In the original Draft Order, the hearings officer found that the subject -, -5

- property can be served in an orderly and economic manner bj' most public facilities and-.- :-- = -

services, based on service provider comments. However the hearings officer concluded

that the petitioner failed to show that school services can be provided to the subject property

in an orderly and economical manner, largely because there was unrebutted evidence in the

record that the elementary and high school that would serve the site are now over capacity,

and the middle school would be at capacity within two years. For the same reasons, the
-hearings officer found the locational adjustment would not result in a net improvementin - . -

the efficiency with which school services would be provided to land already in the UGB. ... . ..

The school district declined to provide a written statement addressing these issues,

preferring to undertake such an analysis as part of the review of a future comprehensive

plan map amendment (i.e., after the locational adjustment is approved). |

-ii. Counsel for the petitioner disagreed with the findings in the Draft Order.

" He argued that schools are nota relevant consideration under MC 3.01.035(c)(1), because - =S
“schools” is not expressly on the list of relevant services under that section. Assuming
schools are relevant under MC 3.01.035(c)(1), he argued elementary and middle schools
are close to the site, and that is sufficient to show that school services can be pl:ovided,

- notwithstanding the school capacity evidence in the record. Counsel for petitioner did not

address the related issue of whether including the site in the UGB would improve the

efficiency with which school services can be provided to land already in the UGB.

iii. Some members of Council appeared to agree with petitioner thatthe . ._.
proxinﬁty of the schools to the site was sufficient to meet the petitioner’s burden of proof
that school services can be provided. Council members did not discuss the efficiency with
which school services could be provided. It appeared from its deliberations that Council
members believe school services are a relevant consideration under MC 3.01.035(c)(1).

Memorandum on Reconsideration Page 3 .
UGB Contested Case 98-07 (Jenkins/Kim)



iv. If Council finds that school services are a relevant consideration,‘and
that there is not sufficient evidence in the record to show school services.can be provided in. .-
an orderly and economical manner and to show that including the site in the UGB would- - -
increase the efficiency with which school services can be provided, no changes need to be
made to Ordinance 99-816 or to findings addressing MC 3.01.035(b)(1) in the Draft Order.

v. If Council finds that schools are not a relevant urban service under MC
3.01 O35(b)(l), then finding I1.3.b.i on p. 12 of the Draft Order should be amended as - - -
- illustrated by strike throughs and underlines to read as follows: L s

ib. Schools are not expressly included in the list of services in this

L criteria, and Council finds they are not a relevant urban service for -
ocational adjustments. Heweverthelistis-expressly-non-exelusiver
Therefore-the-Couneil-finds-that schoel-capacity-is-a-relevant service

and-this-criterin-is-not-met:

If this is Council’s choice, it would render the discussion of school services
moot and irrelevant. Therefore the remainder of finding I1.3.b and footnote 2 onpage 11-.;.na.
of the Draft Order would be deleted in conjunction with this change, and the remaining
finding would be renumbered. Also finding I1.4.a on p. 12 of the Draft Order would be
deleted, and remaining ﬁnd_ings would be renumbered accordingly.

vi. If Council decides that school services are a relevant consideration, but - -
- that the record is sufficient to show school services can be provided to the site in an orderly ...
.and economical manner; then finding IL.3.b on p. 11 of the Draft Order should be amended: .
as illustrated by the strike throughs and underlines below to read as follows:
3. The Council finds that the subject property can be served in an
e orderly and economic manner by sest public facilities and services,
including water, sanitary sewers, roads, storm drainage, transit and

emergency services, based on the comments in the record from the
service prov1ders

Memorandum on Reconsideration . ) . " Paged
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- Petition;-Exhibit-3—Therefore Council finds that there-isne
- substantial-evidenece-that school services can be provided to the
subject property in an orderly and economical fashion, because there
cho lsm se imity to the site. .

- vii. If Council decides that the record is sufficient to show that including
the subject site in the UGB would increase the efficiency with which school services can be - ~«-
provided to land already in the UGB, then finding I1.4.a on-p.-12 of the Draft Order should
- be amended as illustrated by the strike throughs and. underlinés below to read as follows:<..: <..-

a. Including the subject property in the UGB will reduee increase the net -
efﬁcxency of school servxces, because there-&s—m&nfﬁenent—eapae:g*—te _

1t mcreases the schoo] gg,e mpula];;on .

within walking distance of schools in the area, thereby reducing the cost to
transport students chool.

b. Sanitary sewer services

-+ i, In the original Draft Order; the hearings officer found that the subject:. ++ .-z
property can be served with sanitary sewer services in an orderly and economic manner.
See finding I1.3.a on p. 11 of the Draft Order. That finding is not disputed.

ii. The hearings officer also found that including the east part of the subject
~ site in the UGB would increase the efficiency with which sanitary sewer services can be
-provided to land already in the UGB, because gravity flow sewer service can be provided: - .-
- to the Malinowski property east of the site only across the subject site.. The hearings officer.. --
erroneously stated that the Malinowski property could be served by a pump station. |
Unified Sewerage Agency (“USA”) rules prohibit use of a pump station to serve land in the
UGB if the sewer is within 5000 feet. which it is in this case. To correct this error, the
hearings officer recommends the Council amend finding I1.4.b to read as follows:

b. Including the subject property in the UGB increases the net efficiency of
sewer service, because it enables the petitioners to serve properties east of
the subject property (the Malinowski properties) with a gravity flow sewer - - -
line. Based on the testimony of Nora Curtis with USA, the Malmgwskl 3
)19) cannot be served by a pumped statio Calse Sew:

within _5_000 feeg of thgt prgpggy,%e—suﬁeet—psepeﬁy—;s—zmt—mehded—m

Memorandum on Reconsideration Page 5
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iii. Atthe September 16, 1999 hearing, Mr. O’Brien and the Malinowskis
testified that the sewer in Greenwood Drive has been placed at sufficient depth to allow

gravity flow sewer service to the western portion of the Malinowski properties. The owner: -+

.

- of one of the intervening properties is willing to grant an easement allowing extension.of - -

sanitary sewer across his property toward the Malinowski properties See Exhibit 21.
Owners of two other properties would have to agree to allow the sewer to cross their

property to reach the Malinowski property by a practlcable route. To reflect this testlmony, .
the hearmgs officer recommends the Council amend finding IT.4.b.i to read as follows: =~ =+

i. . There-is-no-substantial evidence-that-aAlternative routes for gravity. ﬂow
sewer service ean-be-provided to the Malinowski property inside the UGB
from-the-stub are not practicable or available. It was alleged that sewers
could be extended to the Malinowski properties through the powerline right
of way south of the subject property within the existing UGB. However
sewer lines do not extend to the powerline right of way now. Sewer lines
serving the Greenwood Hill subdivision were stubbed in NW Greenwood
Drive south of the site. Gravity sewers could be extended to the -

Malinowski properties from this stub (“Option 2” identified by the apphcant

©oo=in Attachment C of the Staff Repon Exhrblt 18) However there—ts-ae

gmva—ty—ﬂewsewefs there isno lega] nght for a sewer to cross g] '

intervening properties at this time. and topography between Grgnwgmd
Drive and the western portion of the Malinowski pro may impede

gravity flow service to that area even if a line is extended from nwo
Drive. Therefore the gravity flow line from Greenwood Drive, whil

possible, is not sufficiently timely or certain to be practicable and available. -

iv. Finding IL4.b.ii on p. 13 of the Draft Order addresses the fact that only
the eastern portion of the subject site needs to be included in the UGB to provide sewer
efficiencies to land already in the UGB. Based on the Parklane decision, this factor is
relevant to whether the petition demonstrates --- on balance - a sufficient improvement in

the?'_'efficieney with which public services can be provided to land already in the UGB. If
Council disagrees, finding I1.4.b.ii should be deleted.

c. Park and open space services

i. Inthe original Draft Order, the hearings officer found that including the .. ..

suhject property in the UGB has no effect on the net efficiency of park and open space
services and facilities. The hearings officer failed to acknowledge the written statement hy
the Tualatin Hills Park and Recreation District (“THPRD”) that including the subject site in
the UGB would result in increased efficiency. The hearings officer treated the site as “open
space” for purposes of MC 3,01 035(c)(1), because it is not developed with urban '

1mprovements uses or structures.

Memorandum on Reconsideration L . Page6
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: ii. Counsel for the petitioner pointed out the omission of the hearings
' ofﬁcer'With:regard to the THPRD statement, and he disputed the interpretation made:by:the = -
hearings officer that any undeveloped land is “open space” for purposes of MC '
3.01.035(c)(1). - Councilor Bragdon and others pointed out the use of the term “phblic”
" before the list of public services that includes “park and open space” servicesinMC ... . ... .
3.01.035(c)(1). There appeared to be majority support on the Council for changing the - -
Draft Order to reflect the THPRD statement and to construe the term “park and open space”.-....:
- to mean land used or owned by the public for park or open space purposes, rather than-to- »::-
mean all undeveloped land. Accordingly the hearings officer recommends the Council . .
amend finding I1.4.c to read as follows:

_' c. The Council finds that including the subject property in the UGB has-no
- effect-on increases the net efficiency of park and open space services and
fac111t1es The Apnl 12 1999 letter from the THPRD states that %he—Pask

approvalof thls petrtlon results in mcreased efﬁcrency of
park and open space services.

i. Approval of the petition could increase the amount of open space within the
Park District because the wetland areas of the subject property could be
dedicated to the THPRD when the subject property is developed. The area
proposed to be dedicated is adjacent to the existing open space within the
Kaiser Woods subdivision to the west.I Therefore approval of this petition
will expand the amount of contiguous open space area in the Park District.
Increasing the area of open space increases the efficiency of open space

- services for purposes of this section.

i %Iewevepth&@etmei#&lsefeeegnizes-that-unde%eEmstmg zoning;-use of
the subject property is so constrained that it is reasonably likely to remain
undeveloped and-substantially-in-an-open-space-ever if it is not included in

hly-one-third-of-the-subjeet

the UGB I-f—t-he—pe&&eﬂ-is-appfeved,—reug-

111hefefere—-}lncludmg the sub_|ect property in the UGB ae&;al—ly—may is likely
to reduce the ndevelomd area of the snte epeﬂ-spaee-m-faet—:f—ﬂet—m

Meeas&steatwﬁh—paep@euae&deemens—See-UGB-Gase-%-O%
KnoxRidge). But, under MC 3.01.035(c)(1), the gnly parkg and open
aces that are relevant are *“public” parks and a
owned or used by the public for park or open space purposes. _Therefore
the loss of undeveloped land as a result of the locational adlugtment petition
is not relevant. -

1 Although the Kaiser Woods open space is separated from this site by the intervening powerline right of
way, the right of way is designated open space in the Bethany Community Plan.

Memorandum on Reconsideration . Page 7
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d. Transportation services . » -

i. In the original Draft Order, the hearings officer found that the petitioner .. -
failed to bear the burden of proof that including the site in the UGB would increase the
efficiency with which transportation services would be provided to land already inthe =~
* - UGB." Although including the subject site in the UGB could result in access that cannot be - e

* provided otherwise, there is no certainty such a result will occur. - It depends on the timing~ - -
of development of large ﬁndeveloped tracts east of the Dogwood Park neighborhood and

on the redevelopment of that neighborhood. On balance, the hearings officer found nonet - -..
improvement in transportation efﬁciency. See finding I1.4.d on p. 14 of the Draft Order.

- ii. Counsel for the petitioner disputed the findings in the Draft Order
regarding transportation efficiencies. But the hearings officer did not observe any
movement on the Council toward the petitioner’s position.

- {ii. If Council finds that petitioner failed to sustain the burden of proof
- -regarding transportation service efficiencies to land already in the UGB, no changes need to “::¢
be made to the Draft Order. .

iv. If Council finds that petitioner sustained the burden of proof regarding
transportation service efficiencies to land already in the UGB, findings I1.4.d.iii and IL.4.¢
* should be amended to read as follows: -

iii. Whether including the subject property in the UGB results in increased - . . -
transportation efficiency depends on whether the Malinowski property is
developed before the barriers are removed and Greenwood Drive is

. extended to the east. There is no certainty when the adjoining land in the

i UGB will develop or when the barriers in Greenwood Drive willbe
removed. Including the property in the UGB may or may not increase
transportation efficiency. There is no substantial evidence that including the
subject property will necessarily enhance transportation efficiency. But, on
balance. Council finds that creating a potential second means of providin

access and cross-circulation in the area is sufficient to show that including

ubiect site in the UGB results in a net improvement in rt

| services to land already in the UGB,

e. The Council concludes that the petitioner failed-to-bear sustained the burden
of proof that approval of this petition will increase efficiency of emergency
services. As discussed above, approval of this petition may enhance east-
west circulation in the area. i iti i i i

: Suh gancent wgld ﬁ emergy ervce gcgg § tg
land already in the UGB.
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e. Water services

* i. In the original Draft Order, the hearings officer found that the petitioner
**failed to bear the burden of proof that including the site in the UGB-would increase the - tse-
efficiency with which water services would be provided to land already in the UGB.
Although including the subject site in the UGB could result in a looped water system, the

* petitioner failed to show that such ldoping could not be achieved without the locational
adjustment (i.e., within the existing UGB). On balance, the hearings officer found no net -
improvement in water system efficiency. See finding I1.4.g on p. 15 of the Draft Order.

- ii.” Counsel for the petitioner disputed the finding regarding water system
‘efficiency in the Draft Order. But the hearings officer did not observe any movement on -
the Council toward the petitioner’s position.

iii. If Council finds that petitioner failed to sustain the burden of proof that
including the site in the UGB would increase the efficiency with which water services can
be provided to land already in the UGB, no change's need to be made to the Draft Order.: . - -

.iv. If Council finds that petitioner sustained the burden of proof regarding
water service efficiencies to land already in the UGB, finding I1.4.g should be amended to
read as follows:

g. The Council concludes that the petitioner failed-to-bear sustained the burden
of proof that this locational adjustment will result in a net improvement in

- .. the efficiency of water services in the adjoining area already in the UGB. ..
TVWD testified that this locational adjustment would allow the creation of a
looped water system through the site and provide for future extension to
propertles to the east w1thm the ex1stmg UGB Hewever—there—rs-ﬁe

hin gl isting
Such a loo system is inherently more efficient.
f.’ Other services

' i. In tﬁe original Draft Order, theAhearings officer found that the petitioner - -
failed to bear the burden of proof that including the site in the UGB would increase the
efficiency with which surface water management/storm drainage, natural gas, electricity or

fire protection services would be delivered to land already in the UGB. On balance, the
hearings officer found no net improvement in efficiencies for these services. See finding
I1.4.h on p. 15 of the Draft Order.

Memorandum on Reconsideration Page 9
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ii. Counsel for the pétitioner disputed the findings regarding the foregoing
services, arguing the locational adjustment will increase efficiencies by increasing the
population inthe area. But the hearings officer did not observe any movement on the- - =
Council toward the petitioner’s position, and petitioner’s position on this issue is
substantiélly at odds with Council action in past cases. That is, Council has consistently
held that it is not an increase in efficiency simply to have more people served resulting ina +=.
marginally lower per per50n cost. .

iii. If Council finds that petitioner failed to sustain the burden of proof that -
* “including the site in the UGB would increase the efficiency with which those services can - -+~
be_,pgovided to land already in the UGB, no changes need to be made to the Drai_’t Order.

oL iv. If Council finds that petitioner sustained the burden of proof that

including the site in the UGB would increase the efficiency with which surface water
management/storm drainage, natural gas, electricity or fire protection services canbe

"% -~ - provided to land already in the UGB, finding I:4.h should be amended to read as follows: . ...

h. H-is-net-apparent-from-therecord-thatiIncluding the subject property in the
UGB will increase the net efficiency of surface water management/storm
. drainage, natural gas, ¢lectricity and fire protection forland already in the
UGB -exeept by marginally increasing the population served by those. .. .-«
facilities and thereby spreading their cost over a slightly larger population
base, making them somewhat more economical to residents of land already
in the UGB. is-i i i

g. Wrap-up finding for MC 3.01.035(c)(1)

- " Finding 4.i at page 15 of the Draft Order is 2 summary of the preceding
findings regarding compliance with MC 3.01.035(c)(1). To the extent the Council
modifies the findings regarding compliance with MC 3.01.035(c)(1), finding 4.i should be-
modified to be consistent.

3. MC 3.01,035(c)(2) provides:

Maximum efficiency of land uses. The amendment shall facilitate
needed development on adjacent existing urban land. Needed development,

. for the purposes of this section, shall mean consistent with the local
comprehensive plan and/or applicable regional plans.

Memorandum on Reconsideration ' . ) _ Page 10
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a. In the Draft Order, the hearings officer found that including the subject property
in the UGB facilitates needed development on adjacent existing urban land, (i.e., the .
* Malinowski property), because it makes it possible to serve that land witha gravity flow .
sewer. However, as noted above, the petitioner testified that USA required the sewer stub
on Greenwood Drive to be low enough to provide gravity flow sewer service to the
- Malinowski property across properties already in the UGB. The hearings officer . ....--
recommends Council amend finding II.5.b to read as follows so that it is consistent with -~ *
amended finding I1.4.b.i: '

b. The Council acknowledges that it is not necessary to include the subject
property in the UGB to provide any form of sewer service to the
Malinowski properties. The Malinowski properties could be served by
extending a sewer line from the southwest, from the existing stub in
Greenwood Drive or from the south up 137th Avenue. Howevers-based-on

Malinowski-properties there is no lega right for a sewer to cross all
intervening properties at this time. and topography between Greenwood |

rive and the western portion of the Malinowski pro may impede

-gravity flow service to that area even if a line is extended from Greenwood " - ‘
Drive. Therefore the gravity flow line from Greenwood Drive, while .
« possible, is not certain.

_ b. Counsel for the petitioner argued that approval of this petition facilitates needed
development on adjacent existing urban land, because service from the Greenwood Drive
stub is uncertain, it must cross intervening properties, and it may be constrained by .
topography to serve the west end of the Malinowski property. : e e

c. Although there was discussion of this issue by Council, the hearings officer did
not perceive a desire on the part of the majority of the Council to change the findings in the
Draft Order regarding this issue. '

d. Council could find that the locational adjustment does not facilitate needed
development, because the Malinowskis have no desire to redevelop there property. If so, it -
is irrelevant that including the subject site in the UGB would make more timely and certain

extension of sewers to the Malinowski property. However the Council historically has not
' considered it relevant whether owners of land inside the UGB want to develop their land.
Council consistently has assumed in past locational adjustment cases that it is inevitable that .
land inside the UGB will development. '

‘Memorandum on Reconsideration Page 11
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e. Council could find that gravity flow sewer can be provided to the Malinowski
-property now, based on Mr. Lindell’s willingness to grant an easement for a sanitary sewer-w
across his land from the Greenwood Drive stub to the Malinowski property; therefore the
addition of the subject site to the UGB is not needed to facilitate development in the existing -
' UGB. If Council so finds, it should amend ﬁnding IL.5.c to read as follows: ]

3—0—1—085(e)(—1—)—¥he Councﬂ ﬁnds that
rmeans-of sewer service can be provided to thg Malmowsl_q property m
the Qreenwood Drive stub—(ye—a—system—that—rehes—ea—a—p&mp—sta&ea)- TR

nclusmn of the sub ect ite is no necess to rovxde sewer servic lan
already in the UGB and thereby facilitate its needed development. :

f. On the other hand, Council could find that including the subject property in the K
‘UGB facilitates urban development of the Malinowski property, because it removes the .-~ -
“uncertainties of intervening owners and topographic constraints regarding sewer service: - -~ -
This was the hearings officer finding, based on the record before September 16.

g. If the Council finds that including the subject property in the UGB facilitates
development of the Malinowski property, by providing greater certainty that sewer can
serve that property, Council should amend finding IL.5.c to read as follows:

Council finds that the availability-of a less efficient
posmblhgy of another means of sewer service, (i.e., a'system that relies-on-a -

e pump—st&&en—exgends from the Greenwood Drive §tub) does not preclude
and is not inconsistent with a finding that the locational adjustment in this
case facilitates development on the Malinowski properties by enabling it to
- be served with a more efficient sewer system in a more certain and timely
. manner. This is consistent with and similar to the Council's action in the
matter of UGB Case 88-04 (Bean) and UGB Case 94-01 (Starr/Richards).
h. In the Draft Order, the hearmgs officer found that including the subject property»ﬂs.m-z
in the UGB does not otherwise facilitate needed development on adjacent éxisting urban
land (i.e., other than providing for sewer service to the Malinowski property). See finding
I1.6 on pp. 16-17 of the Draft Order. The petitioner did not specifically argue the issue,
and Council did not discuss it at the September 16 hearing. Therefore changes to this

finding do not appear warranted and are not provided.

Memorandum on Reconsideration . Page 12
UGB Contested Case 98-07 (Jenkins/Kim)



Finding I1.6 does not support approval. It supports denial. It does not dictate
denial if including the site in the UGB assures necessary sewer service will be provided,
facilitating urban development of land already in the UGB.

4 MC 3.01 c rovides:

Environmental, energy, social & economic consequences. Any
impact on regional transit corridor development must be positive and any . e
limitations imposed by the presence of hazard or resource lands must be :
addressed. 4
In the Draft'Order, the hearings officer finds the petitioner sustained the burden of - -
proof regarding this criterion. The petitioner did not challenge that finding, and Council
did not address this issue in its deliberations. Therefore changes to this finding do not .

appear warranted and are not provided. This finding supports approval.

5. MC 3.01.035(c)(4) provides:

- Retention of agricultural land. When a petitioners includes land with - - - r
Agricultural Class I-1V soils designated in the applicable comprehensive - e e
plan for farm or forest use, the petition shall not be approved unless it is
Jactually demonstrated that:

(A) Retention of any agricultural land would preclude urbanization
of an adjacent area already inside the UGB, or

*(B) Retention of the agricultural land would make the provision of
urban services to an adjacent area inside the UGB impracti¢able.

a. In the Draft Order, the hearings officer found that retaining the subject site as
agricultural land will not preclude urbanization of adjacent lands and will not render
provision of urban services to land inside the UGB impracticable. See findings II.8.a and
b on pp. 17-18 of the Draft Order. The hearings officer found that public services and
facilities can be provided to the Malinowski properties through lands within the existing
UGB. The hearings officer relied on provision of sewer service to the Malinowski
property by means of a pump station to conclude that sewer services could be providedto. ...
- that property, albeit less efficiently than gravity flow sewers. It is a factual error that a
pump station can be used; this should be corrected. Based on the testimony at the
September 16 hearing, gravity flow sewer can be provided from the Greenwood Drive
stub, although it would be harder than from the petitioner’s site. Based on corrected
information, the analysis in the Draft Order needs to be amended a little, but the ultimate
conclusion of law could be the same.

Membrandum on Reconsideration - Page 13
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b. Petitioner argued that including the sub_]ect site in the UGB is the only certain,
timely way to provide sewer service to the Malinowski property. Therefore retaining-the -~ .=
site as farm land would preclude urbanization of the-Malinowski property.  Because of the =
difficulties associated with providing gravity flow service from the Greenwood Drive stub
(i.e., acquiring easements and overcoming topography), petitioner-argued extending sewer . .
service to the Malinowski property from the subject site is more practicable. - - =52 =

c. The Council did not consider finding I1.8 specifically, but it is related logically - ...- -
to-findings regarding compliance with MC 3.01.035(C)(1) and (2). Therefore the hearings -
officer provides alternative findings for consideration by the Council.

L " i. If Council finds that sewer service to the Malinowski property can be
pro\(ided practicably through land already in the UGB, then it should amend finding I1.8.b
to read as follows:

‘b.~ The Council further. finds that retaining the subject property as agncultural ,
-1and will not make the provision of urban services to adjacent properties -~ -
inside the UGB impracticable. Sewer service can be provided to the
Malinowski properties by means of a-pump—staﬂe& gravity flow sewers .-
extended from the Greenwood Drive stub. The Council finds that—&lﬁ;eugh
. pumping-sewage-isless-efficient than a gravity flow sewers;-it extending - -
“across the Lindell property (and others as necessary) is a practicable
alternative. All other urban services will be provided to abutting properties
within the UGB as propertles to the south and east are redeveloped in the
future.

ii. If Council finds that the only practicable way to provide sewer Se’rvice to
the Malinowski property is by including the subject site in the UGB, then it should amend
findings I1.8.a and b to read as follows:

a. The Council finds that retaining the subject property as agricultural land will

net preclude urbanization of adjacent lands. Public gravity flow sewer
services-and-facilities canpot be provxded practicably to the Malinowski

propertles through lands w1thln the ex15t1ng UGBﬂasPﬂet—as-efﬁeienﬂy-

b. The Council further finds that retaining the subject property as agricultural
land will ret make the provision of urban services to adjacent properties
inside the UGB impracticable. Sewer service canpot be provided to the
Malinowski properties by means of a pump station or other practicable
a]tematlvg The-Council-finds-that-although-pumping sewage-is-less
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6. MC 3.01.035(c)(S) provides:

Compattbzhty of proposed urban uses with nearby agricultural -

activities. When a proposed ad]ustment would allow .an urban use in.
proximity to existing agricultural activities, the justification in terms of this
subsection must clearly outweigh the adverse impact of any incompatibility.

a. In the Draft Order, the hearings officer found that the petitioner failed to bear the =«

burden of proving that adverse impacts of urban use of the subject site would be
outweighed by other merits of the petition. In fact the hearings officer found that urban '
use of the subject site would have significant adverse impacts to agricultural activities on
land inside and outside the UGB, and including the subject site in the UGB has few growth
-management benefits. See finding I1.9 at pp. 18-19 of the Draft Order.

" b. The hearings officer understands from Council discussion that there are two
issues raised by this section: (1) whether adverse impacts on agricultural activities inside
the UGB are relevant and (2) whether, in this case, the merits of the locational adjustment
clearly outweigh its-adverse-impacts on relevant agricultural activities. ‘

c. With regard to the first issue, the hearings officer concluded that MC
3.01.035(c)(5) applies to all agricultural activities regardlesé of location. This section -
refers to “existing agricultural activities”. It makes no distinction based on the location of
those activities. The hearings officer believes the Council cannot construe the words used
in MC 3.01.035(c)(5) to apply only to land outside the UGB, because it would be

- in¢onsistent-with-the unambiguous meaning of the words. Agricultural use of the portion .--=»s:

of the Malinowski property within the UGB is an outright permitted use by exiting zoning.
It is not-a non-conforming use. The hearings officer recommends the Council rely on that
fact and the unambiguous meaning of the words in the section to find that agricultural
activities on land inside the UGB is relevant to MC 3.01.035(c)(5) under the facts here.

d. If the Councxl finds that the apphcabxhty of MC 3.01.035(c)(5) is ambiguous,

and it construes that section to apply only to lands outside the UGB, then Council should

amend finding I1.9.a and b to refer to the agricultural activities by the Malinowskis -
northeast of the site (see more below) and should amend finding I1.9.c to read as follows:

c. Agricultural activities on The-faet-that the Malinowski properties arelocated
within the UGB is are irrelevant to this criterion, because the locational
adjustment rules assume urban development of all land within the UGB,

and agricultural use of land in the UGB should not be protected against
impacts of urban developmeng The-Code-does-not-distinguish-between
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e. With regard to the second issue, the hearings officer concluded that urban

* - -u=.development of the subject site would have adverse impacts on-nearby agricultural * ., = -~ 5

.activities, based on the testimony and personal experiences of the Malinowskis and one of -. - -
the petitioners. - The petitioner failed to show those impacts will hqt occurorare = - ¢
. outweighed by positive results of the locational adjustrhent. -Even if the agricultural - ..
activities in question are limited to those outside the UGB, the hearings officer continuesto-:+::
recommend that Council find the merits of the locational adjustment do not outweigh its '
adverse impacts on agricultural activities, because its merits to the public are so slim and its
-impacts on agricultural acﬁviﬁe§, even at a distance, are significant and unmitigated.

N f. .If Council finds that the merits of the locational adjustment do not clearly
bu&)eigh its adverse impacts on relevant agricultural activities in the vicinity, it should
-amend finding I1.9 as warranted to be consistent with its finding regarding applicability to
- lands inside the UGB. |

. . - i If Council finds MC 3.01.035(c)(5) applies to agricultural activities on
lands inside the UGB, then no changes need to be made to finding I1.9.

ii. If Council finds MC 3.01.035(c)(5) applies to agricultural activities only
on lands outside the UGB, then it should amend findings I1.9, a and b to read as follows:

9. The Council finds, based largely on the testimony of the Malinowskis and
" Dr. Jenkins at the hearing, that the proposed adjustment will be '
incompatible with ongoing agricultural activities on the Malinowski - e
- properties outside the UGB. The minimal service efficiencies achieved by = - -
- including subject property in the UGB do not “clearly outweigh” the
adverse impacts of its urban development on existing agricultural activities

outside the UGB.

-y a. - The Malinowskis testified that their property abutting north of the east
S - boundary of the subject property is in active agricultural use. They harvest
hay and graze cattle on this portion of their property. The petitioner, Dr.
Jenkins, testified based on his own experience that these activities are
incompatible with urban development on abutting properties. . Both Dr. -
Jenkins and the Malinowskis testified that their fences have been cut,
_allowing their livestock to escape. The Malinowskis testified that they -
receive complaints about noise and dust from their harvesting activities
under existing conditions.

b. The Council finds that urban development on this site will increase the
potential for such conflicts by allowing urban residential development
abutting the southwest boundary of the Malinowski property outside the
UGB. The Malinowski property is largely buffered from urban ’
development under existing conditions. The powerline right of way along
the south boundary of their property provides a buffer between their
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property and abutting urban lands. Properties to the north are outside the
UGB and designated for rural development in the Multnomah County

- Comprehensive Plan.. Properties to the east are within the UGB, but they :
are not currently developed with urban uses. The subject property—abamng-
the-west-boundary-of the-Malinowski-propertys is designated exclusive farm
use by the Washington County Comprehensive plan. Approval of this
petition would bring urban development closer to agricultural activities on

the Malinowski property outside the UGB, thereby increasing the likelihood
of conflicts between urban and farm uses.

f. If Council finds that the merits of the locational adjustment ciearly outweigh its -
adverse impacts on relevant agricultural activities in the vicinity, it should amend finding .- ...
I1.9 to read as follows:

9. The Council finds;-based-larg i i

that the proposed adjustment will not be
mcompauble with ongoing agncultural activities on the Malinowski

. properties [outside the UGB].—TFhe-minimal (i.e., service efficiencies such

as water looping and sanitary sewer extension achieved by including subject
property in the UGB). de-net Such efficiencies “clearly outweigh” the
adverse impacts of its urban development on existing agricultural activities.

- a. The Malinowskis’ agricultural activities are separated from the subject site - -
by a sufficient distance that potential adverse impacts of urban development
on the subject site will drssrpate to insignificant levels before reaching the
agricultural activities and vice versa. tes&ﬁed—that—therr—psepeﬁy—abu&mg—ﬂae
east-boundary-ef-the-subjeet-proj

harunnf hauvand oraza cnttla an thic martion ~f thote meamo ety
A Al 1AuJ u.uu—sxu.nv TataL ot portao oIt propet LJ T >
0 .

property |outsrde the UGB | is largely buffered from urban development
- under existing conditions. The powerline right of way along the south
- boundary of their property provrdes a buffer between therr property and
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1. MC 3.01.035(f)(2) provides:
“ Superiority. [T]he proposed UGB must be superior fo the UGBas - -~ .. -3

- . - presently located based on a consideration of the factors in subsection (c) of +- - - -<:

this section. ' :

~“:a. In the Draft Order, the hearingsofﬁéer finds the proposédUGB is not superior-.: ~

* for five reasons. . The petitioner failed to bear the burden of proof that: (1) schools can be. iz~
providéd to the site in an orderly and economic manner; (2) the size of the adjustment was..- "
commensurate with the increase in land use efficiencies in which it results; (3) retention of
the site in agricultural use would preclude or render impracticable urban use of land already
in the UGB; (4) the merits of the adjustment clearly outweigh its adverse impacts on
agricultural activities in the vicinity; and (5) the site includes all similarly situated land. See
finding I1.10 on pp. 19-20 of the Draft Order. This is a summary finding. It should be
amended to be consistent with Council’s action on the other relevant standards.

b. The petitioner argued a straight UGB boundary is inherently superior to a
crooked boundary. Some members of Council appeared to favor that argument. -The .7+
hearings‘vofﬁcer believes there is nothing inherently superior about a straight UGB line.
The UGB commonly is not a straight line. The factors in MC 3.01>.035(c) suggest that
service delivery boundaries, natural feature boundaries and signiﬁ}cant man-made features * -
could be a superior UGB. In this case the county line is not a boundary for all services;
USA provides sanitary and storm drainage services on both sides of the line. It does not
+ correspond to any-natural resource boundary or to significant man-made features. ; Under- =
these facts, a straight UGB line farther north is not superior to the existing line.

8. MC 3.01.035(f)(3) provides:

Similarly situated land. The propbsed UGB amendment must include
all similarly situated contiguous land which could also be appropriately
included within the UGB as an addition based on the factors above.

a. In the Draft Order, the hearings officer finds the petition does not include all

' sinﬁlarly situated prdperty, and, that if it did, the locational adjustment would exceed 20. -- -
acres, contrary to MC 3.01.035(b). If as little as 26 feet of the land north of the subject site

is similarly situated and therefore included in the petition, the petition would include more

than 20 acres. See finding II.11 on pp. 20-21 of the Draft Order.

i. The site and adjoining 26 feet to the north are similar in terms of zoning,
elevation, slope and soils based on SCS classifications. '
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7. MC 3.01.035(f)(2) provides:

* Superiority. [T]he proposed UGB must be superior to the UGB as f e e
. presently located based on a consideration of the factors in subsection (c) of + - - -« .
this section. ' :

.. "..a. Inthe Draft Order, the hearingsoﬁiéer finds the proposed-UGB is not superior-.-

" for five reasons. . The petitioner failed to bear the burden of proof that: (1) schools can'be ;e <
providéd to the site in an orderly and economic manner; (2) the size of the adjustment was.. Ce
commensurate with the increase in land use efficiencies in which it results; (3) retention of
the site in agricultural use would preclude or render impracticable urban use of land élmady
in the UGB; (4) the merits of the adjustment clearly outweigh its adverse impacts on
agricultural activities in the vicinity; and (5) the site includes all similarly situated land. See
finding I1.10 on pp. 19-20 of the Draft Order. This is a summary finding. It should be |
amended to be consistent with Council’s action on the other relevant standards.

b. ‘The petitioner argued a straight UGB boundary is inherently superior to a ‘
crooked boundary. Some members of Council appeared to favor that argument. -The .-~ #.
hearings“officer believes there is nothing inherently superior about a straight UGB line.

The UGB commonly is not a straight line. The factors in MC 3.01.035(c) suggest that

service delivery boundaries, natural feature boundaries and signiﬁcant man-made features -
could be a superior UGB. In this case the county line is not a boundary for all services;

USA provides sanitary and storm drainage services on both sides of the line. It does not

« correspond to any natural resource boundary or to significant man-made features:: Under- =&
these facts, a straight UGB line farther north is not superior to the existing line.

8. 0 5 rovides:

Similarly situaiéd land. The propbsed UGB amendment must include
all similarly situated contiguous land which could also be appropriately
included within the UGB as an addition based on the factors above. -

- a Inthe Draft Order, the hearings officer finds the petition does not include all ,
" similarly situated prdperty,- and, that if it did, the locational adjustment would exceed 20. - - ™
acres, contrary to MC 3.01.035(b). If as little as 26 feet of the land north of the subject site

is similarly situated and therefore included in the petition, the petition would include more

than 20 acres. See finding IL.11 on pp. 20-21 of the Draft Order.

i. The site and adjoining 26 feet to the north are similar in terms of zoning,
elevation, slope and soils based on SCS classifications. '
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ii. Services could be extended 26 feet north easily to serve the off-site land
if it was converted to urban use.

iii. To an extent, the land to the north is more suited for urban use than the
subject site, because it adjoins a water reservoir and other urban development, rather than
land used for farming.

. iv. The petitioner argued the abutting land has “better quality agricultural’ -
soils.” Petition at page 30. But thereis no substantial evidence in the record to support

- this statement or to show that the change in soil types coincides with the property line.~And . -
it is inconsistent with the petitioner’s testimony that the subject site and land to the north
have been farmed or grazed together in the past. ' '

v. The petitioner argued that the land to the north is not similar, because
-land to the north is not necessary to extend urban services to the adjoining land already in
- the UGB (i.e., the Malinowski property). -But neither is inclusion of most of the subject
property necessary to provide that service, so that does not sustain a distinction.

c.- There is a dispute about whether the county line is relevant to the similarly -
situated determination. As noted above the hearings officer concluded that the county line
is not relevant to the criteria regarding similarly situated lands. The petitioher argued it is
relevant (if not determinative). Members of Council discussed the issue. The majority

-appeared to find that, however relevant the line might be in general, it is not determinative .. --..:

under the facts of this case, and it does preclude a finding that lands on both sides of the
line are similarly situated, much the same as Council has found in past locational
adjustment cases that land in different ownership can be similarly situated. See UGB Case
95-02 (Knox Ridge) and UGB Case 98-10 (JJ Development).

d. If Council finds that the county line is relevant but not determinative, and that
the petitioner failed to how that at least 26 feet of the land north of the site is not similarly-
situated, Council does not need to make any changes to the Draft Order.

e. If Council finds that the petitioner has sustained the burden of proof that land
north of the site is not similarly situated, then it should amend finding II.11 to read as
follows: ’ ‘

11. Council finds the evidence in the record shows insufficient difference

between the subject site and the adjoining land to the north to conclude that
such lands are not similarly situated.
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§01ls g_n 1 abuttmg property are ngt sumlar, becgusg 1h§1r §urface is ﬁ
_@m the area gxgavgted fgr the TVWD reservoir to the nmh rs—net—bemg

- i Re tothcnortlns—laeﬁtei=
suﬁed—fer—urbaa—use—beeause—ﬁ is ngt snmlg[, because does not contain
extensive wetlands found on the subject property, and it adjoins a water

district reservoir to the north-and-urban-subdivisions-to-the-west

c. Altheughthe-aAdjoining land to the north is not similar, because 1t is not
- necessary to extend urban services to the adjoining land already in the UGB
T

~ (i.e., the Malinowski property);

d. The pe&&eaer—d&sﬂﬂgmshes-ﬂae adjoining land to the north is not similar
- lafgel-ybccause 1t isina dlfferent county—but—sue—hjaﬂsdie&e&al-beuﬂdaﬂes

e. The-petitioner-did-not-demenstrate-that-the-sSoil conditions on this site and

the adjmmng land to the north are dlfferent Qn-the-eea&afy-ﬂae-pe&Mer-

g—Therefore the Council concludes the petition does net include all similarly
situated properties. Ifit-did-inelude-all-suchlands;-it-would-exceed20
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9, Conclusions

'T.he.c_onclusion‘s at pp. 21-22 of the Draft Order should be amended to be consistent . ... - -
with the findings ultimately adopted by the Council. '

Respectfully submitted,
LARRY EPSTEIN, PC

Larry Epstein, AICP
Metro Hearings Officer
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EXHIBIT B
Metro Growth Mgmt.

BEFORE THE METRO COUNCIL JuL 0 11333

In the matter of the petition of Michael Jenkins and Sang ) HEARINGS OFFICER'S
Kim for a Locational Adjustment to the Urban Growth ) REPORT AND
Boundary between Laidlaw and Springville Roads, east ) RECOMMENDATION

of Kaiser Road in unincorporated Washington County ) Cor}tested Case No. 98-07

L D N- ARY

This repbrt summarizes the findings the hearings officer recommends to the Metro
Council regarding a proposed locational adjustment to the Urban Growth Boundary
("UGB"). After balancing the relevant factors in the approval crtiteria, the hearings officer
to conclude that the petitioners failed to bear the burden of proof that the petition complies
with those criteria. A different balance could be struck, but the hedrings officer believes the
recommendation is consistent with Council action on other petitions for locational
adjustments. The petition in this case raises the following major issues:

1. Whether public services and facilities can be provided to the subject property in
an orderly and economical fashion. The hearings officer found the petition failed to show
that school services can be provided in an efficient manner.

2. Whether the petition includes all contiguous similarly situated lands. If as much
as 26 feet of the adjoining land is included in the petition, it would exceed the 20 acres
maximum permitted for locational adjustments. The hearings officer found that the
evidence in the record is insufficient to distinguish the subject property from the adjoining
land to the north, and that the subject property is similarly situated with at least the
adjoining 26 feet of land to the north.

3. Whether granting the petition results in a superior UGB and a net improvement
in the efficiency of public facilities and services relevant to the adjustment. The hearings
officer found that it does not result in sufficient net improvement and that more land is
proposed to be included in the UGB than is necessary to provide any service efficiency.
Therefore the proposed UGB is not superior to the existing one.

4. Whether retaining the subject property as agricultural land would preclude
urbanization of an adjacent area already inside the UGB or make the provision of urban
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services to an adjacent area inside the UGB impracticable. The hearings officer found that, -
although including a portion of the subject property in the UGB would provide more
efficient sewer service to land already in the UGB, less efficient service could be provided
if the subject property is not included in the UGB.

5. Whether efficiencies created by including the subject property in the UGB
clearly outweigh any incompatibility with existing agricultural activities. The hearings
officer found that the increased efficiencies potentially provided by the petition do not
out\Neigh adverse impacts of increased urban development adjoining farm uses.

i

II. SUMMARY OF BASIC FACTS AND PROCEDURE -

1. December 1, 1998, Michael Jenkins and Sang Kim ("petitioners") filed a
petition for a locational adjustment to the metropolitan area UGB. The petitioners propose
to add to the UGB an 18.85-acre parcel identified as Tax Lot 1100, Section 21, TIN-RIW
and Tax Lot 101, Section 21BA, TIN-R1W, WM, Washington County (the “subject
propérty”). The subject property is situated in unincorporated Washington County. The
UGB forms the south, west and east boundaries of the subject property. The Washington/

" Multnomah County line is the north edge of the subject property. The subject property was

originally included in the UGB. In 1982 the site was removed from the UGB as a trade
with another property located adjacent to Tualatin. See Metro Ordinance 82-149. ‘

a. The Washington County Comprehensive Plan designation and zoning
for the subject property is EFU (Exclusive Farm Use). Adjoining land inside the UGB is
zoned R6 (Residential, 6 units per acre) and RS (Residential, 5 units per acre).

o b. The subject property is now undeveloped pasture, wetlands and forest.
It slopes to the southwest at less than five percent: It is not served by public services. The
petition was accompanied by comments from the relevant service providers who certified
they can, with certain exceptions, provide urban services in an orderly-and timely manner.
If the locational adjustment is approved, petitioners propose to develop the subject property
as a residential subdivision and to extend a public road through the site as a loop street with
stubs to the east boundary, to extend public water through the site to form a looped system
with existing off-site lines, to extend public sewer into the site with stubs to the east ‘
boundary, and to dedicate or reserve a portion of the site as open space.

Hearings Officer’s Report and Recommendation - : Page 2
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2. Metro hearings officer Larry Epstein (the "hearings officer") held a duly noticed
public hearing on May 24, 1999 to receive testimony and evidence regarding the petition.
Eleven witnesses testified in pérson or in writing, including Metro staff, the petitioners’
representatives, and seven area residents. The hearings officer held the record open for one
week to allow the petitioners to submit a closing statement. The hearings officer closed '
record in this case at 5:00 pm on June 1, 1999. The hearings officer submitted this report
and recommendation together with a draft final order to Metro on July 1, 1999.

III. SUMMARY OF APPLICABLE STANDARDS AND RESPONSIVE FINDINGS

1. Alocational adjustment to add land to the UGB must comply with the relevant-
provisions of Metro Code ("MC") sections 3.01.035(c) and (f). The following findings
highlight the principal policy issues disputed in the case. '

2. MC § 3.01.035(c)(1) requires a petitioner to show (1) that granting the petition
would result “in a net improvement in the efficiency of public facilities and services” and

~ (2) that the area to be added can be served “in an orderly and economic fashion.”

a. There was a dispute about whether school services can be provided to
the subject site in an orderly and economic fashion. The hearings officer concluded that
there is insufficient evidence that school services can be provided, because the enrollment at
elementary and high schools serving the subject property currently exceeds capacity. The
school district declined to certify that it could provide services in an orderly and economic
fashion, prejudicing the case for the petition.

. b. There is a dispute whether granting the petition results in a net
improvement in efficiency of transportation, sanitary sewer, open space and police and fire
services. The hearings officer found including the subject property in the UGB would
have a positive effect on the efficiency with which sewer service could be provided to land
already in the UGB, would have no net effect on the efficiency of transportation services,
open space or emergency services, and would have a negative effect on efficiency of school.
services. On balance, the hearings officer found that the increased efficiency of providing
gravity flow sewer service to abutting properties is outweighed by the reduced efficiency in
providing school services, particularly because including only a small portion of the subject
property would achieve the positive sewer efﬁéiency. It is not necessary to include most of
the subject property to achieve a net increase in efficiency of urban services.

Hearings Officer’s Report and Recommendation Page 3
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3. MC § 3.01.035(c)(2) is entitled “maximum efficiency of land use” and requires
the amendmént to facilitate permitted develdpment of adjacent land already in the UGB.

a. There is a dispute about whether development on abutting properties is
“needed” when the owners have no desire to develop their property for urban uses. The
hearings officer found that development is “needed” as that term is used in the Code
because the abutting property is designated for urban development by the Washington
County Comprehensive plan. - : '

o b. The hearings officer further found that granting the petition would
faéili_tate needed developmeht on properties east of the subject parcel which already are in
the UGB. The hearings officer found the petition does comply with § 3.01.035(c)(2),
based in part on prior Council decisions in other cases. ' :

4. MC § 3.01.035(c)(3) requires an analysis of environmental, eﬁergy, social and
economic impacts of granting the petition, particularly with regard to transit corridors and
hazard or resource land. There is a dispute about the impacts of existing wetlands and a
natural gas pipeline on the subject property. The hearings officer concluded that any
development constraints created by these existing conditions can be addressed when the
property is developed and therefore the petition does comply with §3.01.035(c)(3), based
in part on prior Council decisions in other cases.

5. MC§ 3.0_1.035(c)(4) requires retention of agricultural _land, such as the subject

~ property, unless retaining that land as such makes it impracticable to provide urban services

to adjacent properties inside the UGB. The hearings officer concluded that retaining the
subject property as agricultural will not make provision of urban services to land already in

" the UGB impracticable, because all urban services except gravity flow sewer can be

provided to abutting properties within the UGB by other means. Sewer service can be
provided to abutting properties by means of a pumped system. Therefore including the
subject property is not necessary to practicably serve land in the UGB, and the petitioners
failed to bear the burden of proof sufficient to comply with MC § 3.01.035(c)(4).

6. MC § 3.01.035(c)(5) requires urban development of the subject property to be

“ compatible with nearby agricultural activities. There is a dispute about whether the petition

complies with this standard. The hearings officer finds that the petition does not comply

Hearings Officer’s Report and Recommendation - Page4
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with this standard based on the testimony regarding conflicts between existing agricultural
and urban uses. Urban development on the subject pmperfy will increase the potential for
such conflicts. Therefore the petitioners failed to bear the burden of proof sufficient to

comply with MC § 3.01.035(c)(5).

7. MC § 3.01.035(f)(2) requires the proposed UGB to be superior to the existing
UGB. The hearings officer found the proposed UGB is not superior to the extent it does
not comply with the other relevant approval criteria cited above.

8. MC § 3.01.035(f)(3) requirés a proposed locational adjustment to include all
contiguous similarly situated lands. Petitioners argued that the site is not similarly situated

t0 éontiguous lands based on jurisdictional boundaries and soil types. . The hearings officer

found that jurisdictional boundaries are irrelevant, and the petitioners failed to introduce
sufﬁciehtly probative substantial evidence regarding sbil types of abutting properties to
support a finding that soil types are different. The hearings officer found land to the north
of the subject property is similarly situated based on the factors listed in MC § 3.01.035(c).
Although the exact limit of such similarly situated land is uncertain, at least 26 feet of the
adjoining property to the north is similarly situated. If the similarly situated lands are
included in the petition, it will exceed 20 acres, which is the maximum permitted area for a
locational adjustment'under MC section 3.01.035(b). Therefore the hearings officer found
the petition does not comply with MC sections 3.01.035(b) and (f)(3). |

-For the foregoing reasons, the hearings officer concludes the petitioners failed to bear the
“burden of proof that granting the petition would comply with all of the relevant approval

standards in Metro Code section 3.01.035 for a locational adjustment. Therefore the

" hearings officer recommends the Metro Council deny the petition, based on this Report and .
. Recommendation and the Findings, Conclusions and Final Order attached hereto.

Larry Epstein,
Metro Hearings Officer

- Hearings Officer’s Report and Recommendation ' . Page 5
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EXHIBIT C

BEFORE THE METRO COUNCIL

In the matter of the petition of Michael Jenkins and Sang ) FINDINGS,

Kim for a Locational Adjdstment tothe UrbanGrowth ) CONCLUSIONS &
Boundary between Laidlaw and Springville Roads, east ) FINAL ORDER

of Kaiser Road in unincorporated Washington County ) Contested Case' No. 98-07

ASICF PUBLIC HEARIN THE RECORD

1. On December 1, 1998, Michael Jenkins and Sang Kim ("petitioners") completed
ﬁling a revised petition for a locational adjustment to the Urban-Growth Boundary
("UGB"), including exhibits required by Metro rules for locational adjustments. See
Exhibit 3 for the original petition for locational adjustment (the "petition"). Basic facts
about the petition include the following: '

a. The land to be added to the UGB is described as Tax Lot 1100,
Section 21, TIN-R1W and Tax Lot 101, Section 21BA, TIN-R1W, WM, Washington
County (the "subject property").! It is located roughly 1800 feet south of Springville
Road, roughly 2100 feet north of Laidlaw Road and roughly 2200 feet east of Kaiser Road
in 'unihcorporated Washington County. The present UGB forms the east, west and south
edges of the subject property. The Washington/Multnomah County line forms the north
boundary of the site. Land to the east, west and south is inside the UGB and
unincorporated Washington County. Land to the north is outside the UGB and in
unincorporated Multnomah County. See Exhibits 3, 8 and 17 for maps showing the
subject property. Land to the south, east and west is zoned R6 (Residential, 6 units per
acre). Land to the southeast is zoned RS (Residential, 5 units per acre). Land to the
northwest is zoned EFU (Exclusive Farm Use, 80 acre minimum lot size). Land to the
northeast is zoned MUA-20 (Multiple Use Agriculture, 20 acre minimum lot size). See
Exhibit 1E of the petition, Exhibit 3.

_ b. The subject property is a recta'ngularity-éhaped parcel 450 feet north- |
south by about 1900 feet east-west. The site contains 18.85 acres. It is designated and
zone EFU (Exclusive Farm Use) on the acknowledged Washington County
Comprehensive Plan and zoning map.

I The subject property was originally included in the UGB. In 1982 the site was removed from the UGB
as a trade with another property located adjacent to Tualatin. See Metro Ordinance 82-149,
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c. The subject property slopes southwest from a high of about 410 feet
above mean sea level ("msl") at the northeast comer to a low of about 360 feet msl along -
the southwest corner. Average slope is less than five percent (Attachment C of exhibit 3).

d. The petition was accompanied by comments from affected jurisdictions
and service providers. See Exhibits 1,2, 6,7, 9. '

g '_ i. The Washington County Board of Commissioners adopted an

" order in which it made no recommendation on the merits of the petition. See Exhibit 16.

- ii. The Tualatin Valley Water District (“TVWD”) testified that it -
could serve the subject property, and that approval of the petition would improve water
service delivery in the UGB. TVWD expressed support for the petition. See Exhibit 2.

iii. The Beaverton School District testified that it would review the

~ status of school facilities in response to an application for Comprehensive Plan Amendment

on the subject property. The School District adopted a neutral position regarding the
petition. See Exhibit 3H to the petition, Exhibit 3. '

iv. The Unified Sewerage Agency of Washington County (“USA™)
testified that the subject property is not located within the Agency’s service area, but is
located within the drainage basin. USA could not “definitively state that there is or isn’t.
[sanitary sewer] capacity for this parcel,” because the site is located outside of USA’s

. current service area. However approval of the petition would result in a net increase in
. efficiency of sanitary sewer service within the UGB. Approval of the petition would not
‘resultiin a nét deficiency of storm water services. See Exhibits 1 and 7.

v. Tualatin Valley Fire & Rescue (“TVFR”) commented that it could
serve the subject property, and that approval of the peuuon would have “very little impact
on fire department services.” TVFR adopted a neutral position regardmg the petmon

vi. The Washington County Sheriff’s Office commented that it
could serve the subject property, and that approval of the petition would improve efficiency
of service delivery in the UGB. See Exhibit 3C to the petition, Exhibit 3.

Findings, Conclusions and Final Order . . Page 2
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_ vii. The Tualatin Hills Parks and Recreation District (“THPRD”) _
commented that it has sufficient capacity to serve the subject property if it is annexed into
the park district. See Exhibit 10. THPRD’s comment letter did not discuss efficiency.

viii. Tri-Met did not comment on this petition.
2. Metro staff mailed notices of a héaring to consider the petition by certified mail

to the owners of property within 500 feet of the subject property, to the petitioners, to
Washington County, the Department of Land Conservation and Development (“DLCD”),

_service providers, the local Citizen Planning Organization (CPO-7) and persons, agencies

and organizations who requested notice. See Exhibits 15, 19 and 28. A notice of the
hearing also was published in The Oregonian at least 10 days before the hearing.

3. On May 24, 1999, Metro hearings officer Larry Epstein (the "hearings officer")
held a public hearing at the Washington County Public Services Building Auditorium to
consider the petition. All exhibits and records of testimony have been filed with the
Growth Management Division of Metro. The hearings officer announced at the beginning
of the hearing the rights of persons with an interest in the matter, including the right to
request that the hearings officer continue the hearing or hold open the public record, the
duty of those pérsons to testify and to raise all issues to preserve appeal rights, the manner
in which the hearing will be conducted, and the applicable approval standards. The

-hearings officer disclaimed any ex parte contacts, bias or conflicts of interest. Eleven
‘witnesses testified in person.

a. Metro senior regional planner Ray Valone verified the contents of the
record and summarized the staff report (Exhibit 18), including basic facts about the subject
property, the UGB and urban services, and comments from neighboring property owners.
He testified that the petitioners showed that the proposed locational adjustment complies
with all of the applicable approval criteria.

i. He noted that the approval of the petition would result in a net
improvement in efficiency of sewer, water, park and police services, will have no impact

on fire and transportation services and will reduce efficiency of school services.

Findings, Conclusions and Final Order . Page 3
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ii. He noted that approval of the petition will facilitate needed

development of the abutting property east of the site whlch is located within the existing

UGB (the Malinowski property)

iii. He corrected two minor errors in‘the Staff Report. The THPRD '

letter referenéed on page 6 of the Staff Report was dated September 25, 1998. On page 7
the Staff Report should include storm water in the list of services with which the subject
property can served in an orderly and economic fashion. '

b. Eric Elsman, Ryan O’Brien and Michael Jenkins appeared on behalf of
the petmoners, Michael Jenkins and Sang Kim. :

i. Mr. Eisman noted that the subject property was previously
included in the UGB. The property was removed in 1982, because the subject property -
and surrounding area were not expected to be developed with urban services in the near
future. Circumstances have changed since that time.

"~ (1) He argued that there are no “similarly situated”
properties based on the soils classifications on the site and the ability to provide services to.
land within the existing UGB. He introduced a service provider “matrix” summarizing the
service provider statements submitted in response to the petition. Exhibit 27.

(2) He arguéd that this petition allows maximum efficiency
of land use by providing access around the Dogwood Park Area of Special Concern

(“ASC”), permitting properties to the east to develop at urban densities.

| (3) He argued that “on-balance,” retention of this site as

' agﬁcultural land would make the provision of urban services to adjacent areas inside the

UGB impracticable. Although there are al_temativé means of providing services, they are
not practicable due to cost, environmental impacts, timing and lack of willing bilyers and
sellers. He argued that urban services are “needed” to serve abutting properties based on
their urban designation in the County’s Comprehenswe Plan. The current plans of the
property owners are not relevant. ‘

_ (4) He testified that the site plan is 6nly intended to show
that the property can be developed consistent with-the County’s minimum density

Findings, Conclusions and Final Order . o ’ : Page 4
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standards. The petition responded to the Goal 5 issues based on the Goal 5 resources
identified in the Washington County inventory. The petitioners delineated the wetlands on |
the site. Development on this site may impact wetlands to some extent. But such impacts
are permitted subject to mitigation. The petitioners’ traffic study considered all

intersections identified as intersections of concern by Washington County. He argued that
the site can be developed around the natural gas pipeline. ‘

(5) He argued that the alleged comments from USA staff
regarding the feasibility of alternative sewer extensions are not in the record and therefore
are not substantial evidence.

(6) He argued that the petition is consistent with the
Dogwood Park ASC and the Bethany Community Plan. Adding this site to the UGB will
allow development while minimizing impacts on the ASC.

ii. Mr. O’Brien argued that inclusion of this property in the UGB is
necessary to provide urban services to properties within the existing UGB within 5 to 10
years. It is unlikely that urban services will be provided to the abutting properties through
alternative means within this time period. Therefore retention of the subject property as
agricultural land will make it nnpracucable to provide urban services to properties within
the existing UGB.

(1) He noted that, although the wetlands on the subject
property limit development, it is feasible to develop this site. Development on this property
will provide an opportunity for enhancement of the existing wetlands. State law prohibits
development on this site from causing ﬂooding on adjacent properties.

(2) He argued that the land within the powerline right of
way south of the subject property is entirely wetlands. The Oregon Division of State Lands
(“DSL”) and the Army Corps of Engineers (the “Corps™) do not want sewers located in
wetlands. The electrical utilities do not want other public services located within the right
of way due to concemns about equipment near the powerlines. In addition, the Greenwood
Hills development was not required to extend sewer stubs to the north and east boundaries
of that site.

Findings, Conclusions and Final Order Page 5
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3) Sewers could be extended in the low areas within
Dogwood Park. But that would require easements across several private properties. USA
prefers that sewers be located in public streets. Public services are unhkely to be extended
through Dogwood Park in the near future

iii. Dr. Jenkins argued that development on this site will not impact
the farm operation on his property north of the site: the cultivated areas shown in the aerial
photographs. He currently leases the property for grass seed production, but it has been
planted with a variety of crops by different farmers during the 19 years he has owned the
property. The owners of adjacent properties have never complained about impacts from
farm practices. He argued that the subject property is not useable for farming or pasture
due to the urban development to the west. “They’re not going to want cow manure and
flies"in their backyards.” People cut his fences to prevent use of his property for cattle
grazing. He argued that the Malinowskis are not aggressively farming their property east
of the subject site. They use it for limited grazing. They do not harvest hay. Most of their

_pastures are further north, in Multnomah County and separated from the subject property

by mtervenmg propertres

(1) He summarized the development potential in the area.

He argued that the areas southeast of the site will develop in the near future as sanitary
sewer service is extended. Development on the subject property will assist development in
the area by enhancing east-west circulation around the Dogwood Park ASC. He argued
that the Teufel letter (exhibit 20) demonstrates that, unless this petition is approved, the
Malinowski property will remain isolated for many years. Road and sewer access through
this-site will be lost, because the abutting property south of the site (the Bosa North
subdivision) will be developed. .

~ (2) He argued that development on this site will extend
sanitary sewers within public streets rather than in private easements, consistent with
USA'’s preferences. He testified that Don Scholander, the owner of the Greenwood Hill
subdivision, will not grant an easement to allow sanitary sewer extension to the
Malinowski property. He opined that sanitary sewers are unlikely to be extended through
the Dogwood Park ASC, because it would removal of numerous trees.

c. Chris Warren testified on behalf of Lexington Homes, the owner of the
Bosa North subdivision south of the site, in support of the petition. He argued the petition

Findings, Conclusions and Final Order . ‘ Puge 6
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needs to be approved to enhance cross circulation in the area. If this petition is denied
Lexington Homes will develop the proposed street stubs south of the subject property as
residential lots within one year.

d. Greg and Richard Malinowski, the owners of the property east of the
site, testified in opposmon to the petition. -

i. Greg Malinowski summarized his written testimony (Exhibit 21).

(1) He testified that they are farming their property. They
have no plans to develop it. Development on the subject property would threaten the
continued operation of their farm. He argued that the subject property should be retained in
agricultural use and as a natural wetland. He summarized their farm operations. He
testified that they are seeking to “trade” their property out of the UGB. Approval of this
petition could eliminate that option.

(2) He argued that the property north of the site (outlined in
blue on the aerial photo attached to exhibit 21) is similarly situated and owned by petitioner
Jenkins. If this petition is approved, petitioner Jenkins will argue that the abutting property
is too small to farm and therefore should also be included in the UGB.

(3) He argued that the majority of the subject site is wetland
based on Metro’s “flood prone soils” maps. This site (and their property'to the east) are
wet for three months of the year. He introduced photographs showing standing water on
the site, exhibits 25a and b. He expressed concern that development on this site will
increase flooding on their property east of the site. They cut hay on their property and
graze cattle during the summer and fall. '

. (4) He argued that approval of this petition is not required to
provide sanitary sewer service to their property. Equally efficient alternatives are available.
Sanitary sewers can be extended to their property within the powerline right of way south .
of the site, within the existing UGB. The petitioners'do not own the right of way, and it is
not part of the subject property. There are no trees or slopes which might interfere with ]
extension of sanitary sewer lines. Allen Lindell, the owner of the property southeast of the
site, is wiliing to grant an easement allowing extension of sanitary sewers across his

* property. A sewer line in this location would also serve future redevelopment of Mr.

Findings, Conclusions and Final Order . Page 7
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Lindell’s property. Sewer lines in the Greenwood Hills development wb_uld be too high to
serve future development on lands east of Greenwood Hills. o

(5) He testified that issues regarding public services and
access to their'prdperty were addressed when the subject property was removed from the
UGB in 1982. The subject property would not have been removed at that time if it would
have prevented extension of services to their property. |

: ii. Richard Malinowski argued that approval of this petition will
have an adverse impact on their active farm operations due to increasing conflicts with
urban.uses. He testified that they frequently run their equipment in the early mornings and
late evenings during the summer. They have received complaints and threats from
neighbors regarding noise and dust under existing conditions. He expressed concern that
urban residents will-use their fields for playgrounds; leaving debris which could damage
harvesting equipmént, knocking down crops and opening gates allowing animals to escape.
In the past people have cut their fences in order to ride motorcycles and four-wheel drive
vehicles on their fields. These impacts will increase with increasing development on
abutting properties. ‘

e. Mary Manseau opined that the ASC designation will not prevent
extension of urban services and future development in the area. Greenwood Drive will be
extended in the future when adequate sight distance is available at the 137th/Laidlaw Road
intersection. She argued that orderly extension of public services can occur without this .-

. locational adjustment. Extending sewers through this site will only provide service to the

western portion of the Malinowski site. She argued that area schools are already over
capacity. Elementary students are being bussed to other schools. Development on the
subject property will add to the problem if this petition is approved. She argued that the
transportation report is incomplete, because it failed to address impacts on streets to the
south and east. She argued that roads to access this site would impact open space and
wetland mitigation sites within the Bosa North development. She argued that this petition
is inconsistent with the Bethany Community plan which recommends that powerline
corridors, streams, wetlands and similar features to define the boundaries of the
community. She questioned whether the site can be developed with 80 lots as proposed
due to the large wetlands on the site. She argued that the Staff Report overstates the
potential adverse environmental impacts of cominued agricultural use and fails to consider .

Findings, Conclusions and Final Order - . : . Page 8
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the impacts to the wetlands of urban development on this site. The forested upland areas of
the site must be clear cut to allow development on the site.

f. April Debolt argued that the wetlands on this site are an important natural
resource, and they form a natural boundary on this site. Red-legged frogs and western
pond turtles, listed as endangered or threatened species in Oregon, live in the wetlands on
the site. She opined that livestock grazing on the site, during the right time of year, can
enhance the complexity of the wetland ecosystem. She argued that development on this site
is inefficient. It is located several hundred feet from existing urban development and it
abuts existing agricultural uses. Access to this site through Bosa North will impact the
open space/wetlands areas preserved on that site. She argued that the applicant ignored the
existing 16-inch high ‘pressure natural gas line which crosses this site. She argued that
sewer lines could be extended within the open space on the north edge of the Bosa North

development without removing any trees.

. ' g. Tom Hamann argued that the subject property should remain rural.
Development on this site will put pressure on other lands outside the UGB to convert to

 urban uses.

h. Ted Nelson expressed concerns that development on this site could
impact his property to the north. His property is roughly 100 feet higher in elevation, and
it is very wet during the winter. Development on this site may block natural storm water
flows and cause increased flooding on his property. '

i. George and Susan Teufel submitted written testimony in opposition to
the petition. Exhibit 20.

*+ j. Mary Kyle McCurdy submitted written testimony in opposition to the

petition on behalf of 1000 Friends of Oregon. Exhibit 23.

k. The hearings officer held the ‘record open for 1 week to allow the
petitioners an opportunity to submit a closing statement. The record in this case closed at
5:00 pm on June 1, 1999. ’

5. On July 1, 1999, the hearings officer filed with the Council a report,
recommendation, and draft final order denying the petition for the reasons provided therein.

Findings, Conclusions and Final Order . ] Page 9
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Copies of the report and recommendation were timely mailed to parties of record together
with an explanation of rights to file exceptions thereto and notice of the Council hearing to
consider the matter.

6. The Council held a duly noticed public hearing to consider testimony and timely
exceptions to the report and recommendation. After considering the testimony and
discussion, the Council voted to deny the petition for Contested Case No. 98-7
(Jenkins/Kim), based on the findings in this final order, the report and recommendauon of
the hearings ofﬁcer, and the public record in this matter.

f~1'1. APPLICABLE APPROVAL STANDARDS A@ RESPONSIVE FINDINGS

1. Metro Code section 3.01.035(b) and (c) contains approval criteria for all
locational adjustments. Metro Code section 3.01.035(f) contains additional approval
criteria for locational adjustments to add land to the UGB. The relevant criteria from those
sections are reprinted below in italic font. Following each criterion are findings explaining
how the petition does or does not comply with that criterion.

The relevant goals, rules and statutes are 1mplemented by the procedures in Chapter
3.01. Metro Code section 3 01.005.

'Area of locational adjustments. All locational adjustment additions
and administrative adjustnients for any one year shall not exceed 100 net
acres and no individual locational adjustment shall exceed 20 net acres...

-~ Metro Code section 3.01.035(b)

-+ 2. No locational adjustments or administrative adjustments have been
approved in 1999. Therefore not more than 100 acres has been added to the UGB _
this year. The petition in this case proposes to add 18.85 acres to the UGB, which
is less than 20 acres. Therefore, as proposed, the petition complies with Metro
Code section 3.01.035(b). However, if all similarly situated land is included in the
adjustment, the area of the adjustment would exceed 20 acres. See the findings
regarding Metro Section 3.01.035(f)(3) for more discussion of the “similarly
situated” criterion. | .

Fihdings, Conclusions and Final Order . t Page 10
UGB Contested Case 98-07 (Jenkins/Kim)
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Orderly- and economic provisions of public facilities and

services. A locational adjustment shall result in a net improvement in the
,' efficiency of public facilities and services, including but not limited to,

water, sewerage, storm drainage, transportation, parks and open space in

the adjoining areas within the UGB; and any area to be added must be

capable of being served in an orderly and economical fashion.

Metro Code section 3.01.035(c)(1)

3. The Council finds that the s'ubject property can be served in an orderly and
economic manner by most public facilities and services, including water, sanitary sewers,
roads, storm drainage, transit and emergency services, based on the comments in the
record from the service providers. However the Council further finds that the petitioner

~ failed to demonstrate that school services can be provided to the subject property in an

orderly and economic fashion.

a. USA testified that it could not “definitively state that there is or isn’t
[sanitafy sewer] capacity for this pércel.” However if the petition is approved, the
developer would be required to pay for any necessary upgrades to the capacity of collection
system and treatment facilities. Therefore the Council finds that adequatc sewer capacuy

can be provided to serve this property.

b. There is no substantial evidence that school services can be provided to
the subject property in an orderly and economical fashion. The applicant testified (page 18
of the petition, Exhibit 3) that the elementary school and high school which would serve
this site are both currently over capacity. The middle school which is currently under
construction south of the site is projected to reach capacity within two years after

- completion.2 Development on the subject property is projected to generate 59 students (33
" elementary, 14 middle and 12 high school), Exhibit 4. The Beaverton School District -

testified that it would address school capacity issues through the Comprehensive Plan
Amendment process. Exhibit 3H of the Petition, Exhibit 3. ‘Therefore Council finds that
there is no substantial evidence that school services can be provided to the subject property
in an orderly and economical fashion.

2 Findley Elementary School has a capacity of 691 students and 1998-99 enrollment of 787. Sunset High
School has a capacity of 1,508 students and 1998-99 enrollment of 1,617.

Findings, Conclusions and Final Order ‘ Page 11
UGB Contested Case 98-07 (Jenkins/Kim)
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i. Schools are not expressly included in the list of services in this

criteria. However the list is expressly non-exclusive. Therefore the Council finds that

school capacity is a relevant service-and this criteria is not met.

4. Metro rules do not define how to calculate net efﬁciency of urban services. In
the absence of such rules, the Council must construe the words in practicé. It does so
consistent with the manner in which it has construed those words in past locational
adjustments. The Council concludes that the locational adjustment proposed in this case

does not result in a net improvement in the efficiency of services sufficient to comply with

Metro Code section 3. 01 035(c)(1), based on the following ﬁndmgs

oA Including the subject property in the UGB will reduce the net efficiency
of school services, because there is insufficient capacity to accommodate students, and
residential development on this site will increase the burden on the School District.

b. Including the subject property in the UGB increases the net efficiency of
sewer service, because it enables the petitioners to serve properties east of the subject
property (the Malinowski properties) with a gravity flow sewer liné. Based on the
testxmony of Nora Curtis with USA, if the subject property is not included in the UGB
then the Malinowski properties would have to be served with a pump station. Exhibit 1.
That is mherently less efficient than a gravity flow line, because a pump station contains
mechanical and hydraulic parts that require maintenance and repair and relies on electricity
to operate instead of gravity. This finding is consistent with the Council action in UGB
Case 8-04 (Bean) and UGB Case 94-01 (Starr/Richards) where locational adjustments
allowed gravity flow systems instead of pump stations. '

i. There is no substantial evidence that alternative routes for gravity
flow sewer service are practicable or available. It was alleged that sewers could be
extended to the Malinowski properties through the powerline right of way south of the
subject property within the existing UGB. However sewer lines do not extend to the -

- powerline right of way now. Sewer lines serving the Greenwood Hill subdivision were

stubbed in NW Greenwood Drive south of the site. Gravity sewers could be extended to
the Malinowski properties from this stub (“Option 2” identified by the applicant in
Attachment C of the Staff Report, Exhibit 18). However there is no substantial evidence
that this sewer extension could serve the western portion of the Malinowski properties,
which are a lower elevation, with gravity flow sewers.

Findings, Conclusions and Final Order Page 12
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ii. Itis not necessary to include all of the subject property in the
UGB to prov1de gravity flow sewer service to the Malinowski property. A sewer line
could be extended from within the eastern portion of the subject site. More than the eastern
half of the subject property is not necessary to provide gravity flow sewer service to the
Malinowski property. Consequently, although sewer service would be more efficient if the
eastern portion of the subject property is included in the UGB, including the western
portion of the subject property in the UGB provides no net efficiencies to-sewer service or
other urban services. See pp. 2-3 of Exhibit 23; also see, Parklane v. Metro, __ Or LUBA
__(LUBA No. 97-48, 2/25/99).

¢. The Council finds that including the subject property in the UGB has no
effect on the net efﬁciency of park and open space services and facilities. The April 12,
1999 letter from the THPRD states that the Park District “welcomes the proposed
development area into the District...” It does not state that approval of this petition results
in increased efficiency of park and open space services.

i. Approval of the petition could increase the amount of open space
within the Park District because the wetland areas of the subject property could be dedicated
to the THPRD when the subject property is developed. The area proposed to be dedicated
is adjacent to the eicisting open space within the Kaiser Woods subdivision to the west.3
Therefore approval of this petition will expand the amount of contiguous open space area in

|  the Park District. Increasing the area of open space increases the efficiency of open space

services for purposes of this section.

- ii. However the Council also recognizes that, under existing
zoning, use of the subject property is so constrained that it is reasonably likely to remain

* undeveéloped and substantially in an open space even if it is not included in the UGB. If the .

petition is approved, roughly one third of the subject property, about 7.33 acres, will be
cleared and developed for urban uses, substantially reducing the amount of actual open
space in the area. Therefore, including the subject property in the UGB actually may
reduce the area of open space in fact if not in designation. Given these facts, the Council
concludes that, on balance, including the subject property has no net effect on open space

3 Although the Kaiser Woods open space is ‘separated from this site by the intervening powerline right of
way, the right of way is designated open space in the Bethany Community Plan.

Findings, Conclusions and Final Order . . -Page 13
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efficiency. This is consistent with prior Council decisions. See UGB Case 95-02 (Knox
Ridge). | " |

- d. Council finds the petitioner failed to bear the burden of proof that
mcludmg the subject property in the UGB increases the net efficiency of transportauon
services for land already in the UGB. The Council finds that including the subject property
in the UGB has no net increase in transportation efficiency.

- i. The Council finds that development on the subject property
would create an opportunity for additional cross-circulation in the area by extending a stub
street that could serve the Malinowski properties. ’

ii. The Council further finds that east-west cross-circulation will be
provided through the Dogwood Park ASC by the future extension of NW Greenwood
Drive. The Bethany Community Plan requires that this area be “protected” but it also
assumes that this area will eventually redevelop. Although NW Greenwood Drive is
currently barricaded, it is clearly intended to be extended in the future. This street was’
stubbed to the east and west boundaries of the Dogwood Park ASC. Washington County
required the developer of the Greenwood Hill subdivision to connect to this street. Future
development to the east will presumably be required to extend this street further east and
south, enhancing cross-circulation in the area.

iii. Whether including the subject property in the UGB results in
increased transportation efficiency depends on whether the Malinowski property is
developed before the barriers are removed and Greenwood Drive is extended to the east.
There is no certainty when the adjoining land in the UGB will develop or when the barriers
in Greenwood Drive will be removed. Including the property in the UGB may or may not
increase transportation efficiency. There is no substantial evidence that including the
subject property will necessarily enhance transportation efficiency. '

e. The Council concludes that the petitioner failed to bear the burden of
ﬁroof that approval of this petition will increase efﬁciency of emergency services. As
discussed above, approval of this petition may enhance east-west circulation in the area.
However this petition will result in a substantial efficiency only if the Malinowski
properties redevelop and extend streets to the east before the barriers are removed and
Greenwood Drive is extended to the east.

Findings, Conclusions and Final Order o : Page 14
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f. The Council cannot make a finding regarding the efficiency of transit

services, as the petition submittal does not include comments from Tri-Met.

g. The Council concludes that the petitioner failed to bear the burden of
proof that this locational adjustment will result in a net improvement in the efficiency of .
water services in the adjoining area already in the UGB. TVWD testified that this locational

- adjustment would allow the creation of a looped water system through the site and provide
for future extension to properties to the east within the existing UGB. However there is no

substantial evidence that a similar efficiency cannot be achieved by construction of a looped

“ water system through lands southeast of the subject property within the existing UGB

when they are redeveloped in the future.

h. Itis not apparent from the record that including the subject property in
the UGB will increase the net efficiency of surface water management/storm drainage,
natural gas, electricity and fire protection for land already in the UGB, except by marginally
increasing the population served by those facilities and thereby spreading their cost overa
slightly larger population base, making them somewhat more economical to residents of
land already in the UGB. However this impact is not enough by itself to conclude these
services will be more efficient if the property is included in the UGB based on prior
locational adjustment cases (see, e.g., UGB Case 88-02 (Mt. Tahoma) and UGB Case 95-
02 (Knox Ridge)).

i. Under these circumstances, Council finds that including the subject
property in the UGB does not result in net improvement in public facilities and services.
Approval of this petition will result in a net increase in the efficiency of sewer services.

However approval of this petition will result in a net decrease in the efficiency of school
- services. Other services may or may not be more efficient as a result of including the

subject property. Council concludes the petitioner failed to carry the burden of proof that
the petition complies with Metro section 3.01.035(c)(1). -

Maximum efficiency of land uses. The amendment shall facilitate
needed development on adjacent existing urban land. Needed development,
| for the purposes of this section, shall mean consistent with the local
comprehensive plan and/or applicable regional plans.

Metro Code section 3.01.035(c)(2)

Findings, Conclusions and Final Order . Page 15
UGB Contested Case 98-07 (Jenkins/Kim) :



0 -} -~ (Y. TN W N e

W OW W oW oW OWWNRN NN NN NN RN e e e e e e e e s
N U D D N e OO 00 NN s W = O VYV O N hA W N~ O

5. Including the subject property in the UGB facilitates needed development on
adjacent existing urban land, (i.e., the Malinowski propemes) because it makes it possible
to serve that property with a gravity flow sewer.

_ a. The Malinowskis’ stated lack of desire to develdp their property is
irrelevant to this criteria. The Malinowski properties are designated for urban residential
development in the Washington County Comprehensive Plan. Sewer service must be

-+ provided to the Malinowski properties if they are to be developed consistent with the

comprehensive plan. Therefore the Council finds that including the subject property in the

'UGB_ facilitates needed development on adjacent existing urban land.

b. The Council acknowledges that it is not necessary to include the subject
property in the UGB to provide any form of sewer service to the Malinowski properties.
The Malinowski properties could be served by extending a sewer line from the southwest,
from the existing stub in Greenwood Drive or from the south up 137th Avenue. However,
based on the topography in the area and the statement from USA, alternative routes for-
sewer lines would require pumping of sewage from portions of the Malinowski properties.

c. Given the importance of the efficiency of service delivery in section
3.01.035(c)(1), the Council finds that the availability of a less efficient means of sewer
service, (i.e., a system that relies on a pump station), does not preclude and is not
inconsistent with a finding that the locational adjustment in this case facilitates development
on the Mahnowskl properties by enabling it to be served with a more efficient sewer
system. Thisis consistent with and similar to the Council's action in the matter of UGB
Case:88-04 (Bean) and UGB Case 94-01 (Starr/Richards).

6. The Council further finds that including the subject property in the UGB does
not otherwise facilitate needed development on adjacent existing urban land.- Urban
services other than gravity flow sewers can be provided to adjoining properties within the
existing UGB without approving the petition. -

a. Development on this site would require extension of urban services,
sewer, water, etc., through the site to the west edge of the Malinowski pfdperﬁes. But
these extensions can be accomplished whether or not the subject property is developed.
Public services, other than gravity flow sewer, will be e_:xténded to the Malinowski

Findings, Conclusions and Final Order : . ‘ Page 16
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properties as properties to the southeast are redeveloped in the future. The fact that it may

- take longer for services to reach the Malinowski properties through redevelopment within

the existing UGB is irrelevant to this criteria. In addition, there is no substantial evidence
that providing services to the Malinowski properties through this site will encourage the
Malinowski properties to redevelop any sooner than will otherwise occur:

Environmental, energy, social & economic consequences. Any
impact on regional transit corridor development must be positive and any

“ limitations imposed by the presénce of hazard or resource lands must be
addressed. Metro Code section 3.01.035(c)(3)

7. Council ﬁnds including the subject property in the UGB would not have any
impact on regional transit corridor development, because the nearest regional corridor is

‘more than one-quarter mile from the site. Council further finds that the subject property is

not subject to hazards identified by Washington County. The presence of a wetlands can

be addressed thrbugh compliance with state laws. Although development on this site is
likely to impact these wetlands, such impacts are not prohibited so long as adequate
mitigation is provided. Development constraints created by the existing natural gas pipeline
on the subject property also can be addressed. '

Retention of agricultural land. ‘When a petitioners includes land with
Agricultural Class I-IV soils designated in the applicable comprehensive
plan for farm or forest use, the petition shall not be approved unless it is
factually demonstrated that:

" (A) Retention of any agricultural land would preclude urbanization
_ of an adjacent area already inside the UGB, or

(B) Retention of the agricultural land would make the provision of

urban services to an adjacent area inside the UGB i'mpracticable.
Metro Code section 3.03.035(c)(4)

8. The éubject property contains Class IIl and IV soils, and it is designated and
zoned EFU. Therefore Council finds this criterion does apply. The fact that the petitioners
are not actively farming the subject property is irrelevant to this criteria. '

Findings, Conclusions and Final Order B Page 17
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a. The Council finds that retaining the subject property as agricultufal land

will not preclude urbanization of adjacent lands. Public services and facilities can be |

provided to the Malinowski properties through lands within the existing UGB, just not as -

efficiently. However efficiency is not relevant to the findings under this section; only

practicability of service is relevant.

b. The Council further finds that retaining the subject property as
agricultural land will not make the provision of urban services to adjacent properties inside
the UGB impracticable. Sewer service can be provided to the Malinowski properties by
means of a pump station. The Council finds that, although pumping sewage is less
efficient than gravity flow, it is a practicable alternative. All other urban services will be
provided to abutting properties within the UGB as properties to the south and east are
redeveloped in the future. ‘

Compatibility of proposed urban uses with nearby agricultural '
. activities. When a proposed adjustnient would allow an urban use in
proximity to existing agricultural activities, the justification in terms of this’
- subsection nzt_ist clearly outweigh the adverse impact of any incompatibility.
Metro Code section 3.01.035(c)(5)

- 9. The Council finds, based largely on the testimony of the Malinowskis and Mr.
Jenkins at the hearing, that the proposed adjustment will be incompatible with ongoing
agricultural activities on the Malinowski properties. The minimal service efficiencies
achieved by including subject property in the UGB do not “clearly outweigh” the adverse
impacts of its urban development on existing agricultural activities.

“re

o " a. The Malinowskis testified that their property abutting the east boundary
of the subject property is in active agricultural use. They harvest hay and graze cattle on
this portion of their property. The petitioner, Dr. Jenkins, testified based on his own
experience that these activities are incompatible with urban development on abutting
properties. Both Dr. Jenkins and the Malinowskis testified that their fences have been cut,
allowing their livestock to escape. The Malinowskis testified that they receive complaints
about noise and dust from their harvesting activities under existing conditions.

b. The Council finds that urban development on this site will increase the
potential for such conflicts by allowing urban residential development abutting the west

Findings, Conclusions and Final Order Page 18
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. boundary of the Malinowski property. The Malinowski property is largely buffered from’

urban development under existing conditions. The powerline right of way along the south
boundary of their property provides a buffer between their property and abutting urban
lands. Properties to the north are outside the UGB and designated for rural development in

 the Multnomah County Comprehensive Plan. Properties to the east are within the UGB,

but they are not currently developed with urban uses. The subject property, abutting the
west boundary of the Malinowski property, is designated exclusive farm use by the
Washington County Comprehensive plan. Approval of this petition would bring urban

- development closer to the Malinowski property, thereby increasing the likelihood of

conflicts between urban and farm uses.

c. The fact that the Malinowski properties are located within the UGB is
irrelevant to this criterion. The Code does not distinguish between existing agricultural
uses based on their location within or outside the UGB. '

Superiority. [Tlhe p'roposed UGB must be superior to the UGB as
presently located based on a consideration of the factors in subsection (c) of
this section. Metro Code section 3.01.035(f)(2)

10. Based on the evidence in the record, Council finds that the proposed UGB is
not superior to the existing UGB, because: '

a. There is no evidence that public services (schools) can be provided to the
subject property in an orderly and economic fashion;

- b. The proposed UGB would not result in a net increase in service and land
use efﬁcxenmes for the public commensurate with the size and nature of the locational

"~ . adjustment;

c. ‘Retention of the subject property as agricultural 1and would not preclude
urbanization of adjacent land already inside the UGB or make the provisior{ of urban
services adjacent urban land impracticable;

d. The benefits including the subject property in the UGB do not clearly
outweigh impacts on existing agricultural uses; and

Findings, Conclusions and Final Order ' : , Page 19
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e. It does not include all similarly situated land.

Similarly situated land. The proposed UGB amendment must include

| all similarly situated contiguous land which could also be appropriately
included within the UGB as an addition based on the factors above. Metro
Code section 3.01.035(f)(3) :

11: Council finds the evidence in the record shows insufficient difference between
the subject site and the adjoining land to the north to conclude that such lands are not
similarly situated. '

: a. Based on the aerial photographs in the record, the southern portion of the
abutting property is not being actively farmed and appears indistinguishable from the
subject property (the area outlined in blue on the aerial photograph attached to Exhibit 21).

~b. The adjoining property also is owned by petitioner Jenkins and zoned
EFU. The adjoining property is similar physically to the subject property in terms of soils
and slopés. If anything, the adjoining land to the north is better suited for urban use,
because it does not contain extensive wetlands found on the subject property, and it adjoins
a water district reservoir to the north and urban subdivisions to the west.

.c. Although the adjoining land to the north is not necessary to extend urban
services to the adjoining land already in the UGB (i.e., the Malinowski property), neither is
inclusion of most of the subject property necessary to provide that service. '

_ d. The petitioner distinguishes the adjoining land to the north largely
because it is in a different county; but such jurisdictional boundaries are not relevant to the -
criteria regarding similarly situated lands. That boundary does not create an obstacle to
development between the subject site and abutting properties. There is no physical barrier
between the subject property and the adjoining 26 feet to the north, such as a highway,
street or railroad track, that distinguishes the subject property from adjoining land.

‘e. The petitioner did not demonstrate that the soil conditions on this site and .
the adjoining land to the north are different. On the contrary the petitioner testified that
such lands have been farmed or grazed in the past together with the subject site. The
petitioner argued that the abutting property contains “better quality agricultural soils.”

Findings, Conclusions and Final Order Page 20
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Petition at page 30. However there is no substantial evidence in the record to support this
statement. The petition does not include a soils map or similar evidence of the soils on this .
and the abutting properties. In addition, this statement conflicts with petitioners’ statement
that “[s]eed production is limited on the Class.IV soils immediately adjacent to the
Jenkins/Kim site because of poor drainage.” Petition at page 27. This statement is
consistent with the aerial photographs in the record which show the northern portion of the
abutting property is cultivated while the southemn portion is undisturbed.

f. The Council finds the evidence in this case can be distinguished from the
evidence in prior cases regarding the “similarly situated” criterion. Many of the properties
proposed for addition in prior cases had some natural or man-made physical feature that
separated the subject property from adjoining non-urban land. See, e.g., UGB Case 94-01
(Starr/Richards) (I-5 freeway), UGB Case 95-01 (Harvey) (railroad tracks) and UGB Case
87—4"(Brennt) (steep slopes). In this case, the subject property is not physically
distinguishable from adjoining non-urban land, similar to the situation in UGB Case 95-02

(Knox Ridge).

g. Therefore the Council concludes the petition does not include all
similarly situated properties. If it did include all such lands, it would exceed 20 acres. Itis
not evident to Council how far north similarly situated lands go, but they include at least
1.15 acres of the land north of the subject site. If as little as 26 feet of the land adjoining
the north edge of the subject property is included in the UGB, the petitibn would include
more than 20 acres. The evidence is insufficient to show the adjoining 26 feet of land is
not similarly situated to the subject site based on the relevant criteria.

III. CONCLUSIONS
" Based on the fore_goihg findings, the Council adopts the following conclusions.

1. Public services and facilities, including water, sanitary sewer, storm drainage,
transportation, and police and fire protection, can be provided to the subject property in an
orderly and economical fashion.

2. School services cannot be provided to the subject property in an orderly and

economical fashion.

Findings, Conclusions and Final Order ' . Page 21
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3. On balance, Council concludes the petition does not comply with MC section
3.01.035(c)(1), because the petitionei‘s did not carry the burden of proof that including all
of the subject site in the UGB will result in a net improvement in the efficiency of public
services and facilities. The petition includes more land than necessary to provide service

‘efficiencies that could result from granting the petition.

‘4. The petitioners showed that the proposed addition will facilitate needed
development on adjacent existing urban land. Therefore Council concludes the petition
does comply with MC section 3.01.035(c)(2). '

5. The petitioners showed that including the subject property in the UGB will not
affect regional transit comridor development and that limitations imposed by the presence of
wetlands and a natural gas transmission pipeline can be addressed. Therefore Council
concludes the petition does comply with MC section 3.01.035(c)(3).

6. The petitioners failed to carry the burden of proof that retention of the subject
property as agricultural land would preclude urbanization of an adjacent area already inside
the UGB, or make the provision of urban services to an adjacent area inside the UGB
impracticable. Thus the petition' does not comply with MC section 3.03.035(c)(4).

7. The petilionérs failed to carryv the burden of proof that efficiencies creéted by
including the subject property in the UGB clearly outweigh the adverse impact of any

_ incompatibility with existing agricultural activities. Thus the petition does not comply with

MC section 3.01.035(c)(5).

8.. The petitioners failed to show that the proposed addition will resultin a superior .
UGB. Thus the petition does not comply with MC section 3.01.035(f)(2)

9. The petition does not include all similarly situated contiguous land outside the
UGB. If it did include all such lands, the area in question would exceed 20 acres, which is
the maximum area permitted as a locational adjustment.

- Findings, Conclusions and Final Order . ] Page 22
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IV. DECISION

A Based on the findings and conclusions adopted herein and on the public record in
" this matter, the Metro Council hereby denies the petition in Contested Case 98-07
(Jenkins/Kim). ' )
DATED:
By Order of the Metro Council
By

Findings, Conclusions and Final Order Page 23
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ATTACHMENT A TO THE FINAL ORDER IN THE
 MATTER OF CONTESTED CASE 98-07 (Jenkins/Kim) :
- EXHIBITS - A

1 | 11/05/98 : Service provider comment
2 | 11/24/98 | TVWD Service provider comment -
3 | 12/01/98 | Applicants Petition for locational adjustment and .
' - attachments '
24 [ 01/07/99 | Winterowd (WPS) | Beaverton School District capacity
5 | 01/19/99 | Pacific Hab.Serv. | Wetland permitting & mitigation
6 | 01/22/99 [ TVERD Service provider comment
7 | 04/12/99 [ USA Service provider comment
8 [ 2/23/99 | Washington County | Staff report to planning comm’n & attachments
9 | 04/14/99 | Washington County | Addendum to the Staff report to planning
comm’n & attachments
10 | 04/21/99 | THPRD Service provider comment
11 | 04/23/99 | LDC Design Group | Supplemental information to Washington County
12 | 04/26/99 | Malinowski Letter in opposition
13 | 04/27/99 | WPS Summary of 4/27/99 BCC hrg
14 | 04/27/99 | Washington County | Addendum Staff Report to BCC
15 | 04/28/99 | Metro Notice to DLCD
16 | 05/03/99 | Washington County | Cover letter for county comment
17 | 05/04/99 | Metro Notice to Washington County special districts
. 1 and agencies
18 | 05/13/99 | Metro . Staff Report to hearings officer
19 | 05/24/99 | Metro Public notice
20 | 05/17/99 | Teufel Letter in opposition
21 [05/24/99 | Malinowski Letter in opposition & attachments
22 | n.d. M. Manseau Letter in opposition
2371 05/24/99 | 1000 Friends Letter in opposition
24 | n.d. LDC Design Group | 117°x14” maps of site and surrounding area
25a.) n.d. Malinowski Photo of site
25b | n.d. Malinowski Photos of site
26 | n.d. LDC Design Group [ Aerial photo of site
27 | 05/24/99 | Winterowd (WPS) | Service provider table
28 | n.d. Metro Muailing list
29 | 10/20/98 | Metro Reactivation notice
06/1/99 | Winterowd (WPS) | Final argument
06/1/99 | Cox’ Final argument

Findings, Conclusions and Final Order
UGB Contested Case 98-07 (Jenkins/Kim)




STAFF REPORT

CONSIDERATION OF ORDINANCE NO. 99-816 DENYING URBAN GROWTH BOUNDARY
LOCATIONAL ADJUSTMENT CASE 98-7: JENKINS/KIM AND
ADOPTING HEARING OFFICER'S REPORT INCLUDING FINDINGS AND CONCLUSIONS

Date: September 9, 1999 ' - Presented by: Larry Epstein, Hearings Officer
Prepared by: Ray Valone, Growth Management

PROPOSED ACTION

Adoption of Ordinance 99-816, denying Case 98-7: Jenkins/Kim, a locational adjustment to the urban
growth boundary (UGB). The proposed adjustment is shown on Attachment 1.

SUMMARY OF PROCESS

According to Metro Code 3.01.065, the Metro Council may act to approve, deny or remand to
the Hearings Officer a petition in whole or in part. When the Council renders a decision that
reverses or modifies the proposed order of the Hearings Officer, then the Council shall set forth
its findings and state its reasons for taking the action in its order.

The Hearings Officer, Larry Epstein, submitted a report recommending denial of Case 98:7
(Attachment 2). The petitioners filed an exception to the Hearings Officer's Report and - . :
Recommendation (Attachment 3). According to Metro Code 3.01.080, parties to the case may file an -
exception related directly to the interpretation made by the Hearings Officer of the ways in which the-:-
petition satisfies the standards for approving a petition for a UGB amendment. According to Metro
Code 2.05.045(b), the Council shall, upon recelpt of a proposed ordinance and consideration of
exceptions, adopt the proposed ordinance, revise or replace the findings or conclusions in a proposed
order, or remand the matter to the Hearings Officer.

If the Council votes to deny Case 98-7 and adopt this ordinance, the decision will be consistent
with the Hearings Officer's recommendation and findings. If the Council votes to approve the
petition, the decision will be consistent with the staff report. If the Council votes to remand the
petition to the Hearings Officer, the decision will be conS|stent with the petltloners ‘exception
request. “-

In addition, the petitioners filed an Offer of Proof requesting that the Council consider additional
evidence before rendering a decision (Attachment 4). Please see the memo from Larry Shaw,
" dated August 30, 1999, for further explanation of this submittal (Attachment 5).

BACKGROUND AND ANALYSIS

Proposal Description:

On December 1, 1998, Michael Jenkins and Sang Kim completed filing a petition for an 18.85- i
acre locational adjustment to the UGB for the purpose developing the site for residential use.

The site is approximately one-half mile southeast of the Springville Road/Kaiser Road

intersection (Attachment 1). The subject property is located in Washington County with the

UGB as its western, southern and eastern boundary, and the Washington/Multnomah County

line as a northern boundary. It consists of Tax Lot 1100, Section 21, TIN-R1W and Tax Lot



101, Section 21BA, TIN- R1W. The subject property i is zoned for Exclusive Farm Use by
Washington County. Land to the west, south and east is zoned R-5 and R-6 residential by

... Washington County Land to the north is zoned for exclusive farm use by Multnomah County.

The petitioners propose to adjust the UGB for the purpose of developlng the site with residential
uses. The applicants intend for the property to be developed with approximately 80 resudentlal
dwelling units. -On April 27, 1999, the Washington County Board of Commissioners voted 3-0 -
to forward no recommendatlon to Metro.

Hearings Officer Recommendation and Proposed Findings

- The Hearings Officer, Larry Epstein, conducted a public hearing at the"Washington County Public
Service Building on May 24, 1999. He submitted a report and recommendation to Metro on July 1,
1999, recommending denial of the petition. The case record contains the petitioners’ submittals, Metro
staff report, notification lists and the Hearings Officer's report. The complete record list is included as
part of the Hearings Officer's Report and Recommendation. .

. . ‘The criteria from Metro Code 3.01.035 include: 1) Locational adjustments shall not exceed 20 net
~ . acres;"2) The site can'be served with public facilities and services in an orderly and economic manner,

“and the adjustment would result in a net improvement in their efficiency; 3) The amendment will .
.- facilitate needed development on adjacent existing urban land; 4) The environmental, energy, <~

. economic and social consequences of amending the UGB have been considered; 5) Designated
agricultural lands will be retained unless land inside the UGB cannot be developed, or service provision
to that would be impracticable; 6) The proposed use would be compatible with nearby agricultural

activities; 7) The proposed UGB location would be superior to the existing UGB location; and:8) The» i #r-#:-

proposed adjustment must include all similarly situated contiguous land which could also be
appropriately included within the UGB.

The Hearings Officer recommends denial of Case 98-7: Jenkins/Kim based upon the findings and
conclusions in his report that:

o All application and noticing reqUiremente are met; and '
A public hearing was conducted according the requirements and rules of Metro Code 3.01.050
and 3.01.055; and

o Criteria 2, 5, 6 and 8 for a locational adjustment to the UGB are not met by the petitioners.

The Hearings Officer states in his report that criterion 2 is not met because the petition does not resuit
in a net lmprovement in the efficiency of services due to there being no substantial evidence that-
school services can be provided to the site in an orderly and economical fashion (Attachment 2, pages
16-20). Criterion 5 is not met because inclusion of the site into the UGB will not make the provision of
. services, sewer in particular, to the adjacent Malinowski properties to the east impracticable - -
(Attachment 2, pages 22-23). These adjacent sites could be served by means of a sewer pump -
station. Criterion 6 is not met because development of the site would be incompatible with ongoing
agricultural activities on the Malinowski properties within the UGB (Attachment 2, pages 23-24).
Criterion 8 is not met because the southern portion of the Jenkins' property to the north of the subject
- site is indistinguishable from-the subject site. The petition does not include, therefore, all similarly
situated land. If as little as 26 feet of land adjoining the northern edge of the subject property is

. included in the proposal, the petition would be for more than 20 acres and not ehglble under the
locational adjustment standard (Attachment 2, pages 25-26).



Comparison of Staff Report and Hearings Officer's Recommendation

A.Acco'rdlng to Metro Code 3.01. 033(f) Metro staff shall review all petitions.and submit a report to the
Hearings Officer. Based on a review of all submitted material from the petitioners, public service
providers and Washlngton County, staff concludes that all criteria are satisfied (Attachment 6).

Staff conclusions differ from the Hearings Officer’s recommendation in the following ways:

o Staff concludes that Criterion 2 is satisfied because the petitioners have demonstrated that, on
balance, inclusion of the site would result in a net improvement in the efficiency of services to
adjoining areas within the UGB. There.WOuld_be an improvement of efficiency for five services, no
change in efficiency for four services and a decrease in efficiency only for school services." Further,

> the school district has not performed an evaluation of school facilities for the petition (Attachment 6

- pages 56-59). -
~ The Heanngs Officer concludes that this criterion is not met because approval of the petition would = ##:+-

result in net decrease in efficiency of school servnces :

e Criterion5is contmgent upon mterpretatlon of what constitutes “impracticable”. Staff concludes
this criterion is satisfied because without inclusion of the subject property, provision of sewer
" service to the-Malinowski properties within the UGB is impracticable. The options put forth by the
~ petitioners, Washington County and the Malinowskis for providing sewer service to the Malinowski
. propertles without use of the subject property were judged to not be practicable or feasible:: The -
gravity sérvice options require easements across private residential property; and construction and’
maintenance of a pump station is not only impracticable, but also not allowed by the Unified
Sewerage Agency when a property is within 5000 feet of a public sewer line (Attachment 6, pages
62-63).
The Hearings Officer concludes that providing sewer service to the Malinowski properties via a
pump station is a practicable alternative. The petitioners, therefore, have not demonstrated that
retention of the subject property as agricultural land would make provusuon of urban services to
adjacent urban land impracticable.

e Staff concludes that Criterion 6 is satisfied because there would be a limited impact to the-- .
agricultural activities, located approximately 300 feet outside the UGB to the north of the site, which
would be outweighed by the benefits to the adjoining urban land to the east (Attachment 6,
page 64).

“The Hearings Officer concludes that development of the subject property would be incompatible :
with the agncultural activities taking place on the Mallnowskl propertles within the UGB to the east. -

S Staff concludes that Criterion 8 is satisfied because any additional land to the north of the subject

" site is not an appropriate addition based on the case in criteria 2 through 6.
The Hearings Officer concludes that the petitioners did not demonstrate that the subject.property is
different than adjoining land to the north. For this reason, the petition does not include all similarly
situated land. If as little as 26 feet of land adjoining the north edge of the subject site is included
with the petition, it would exceed the 20-acre limit for locational adjustments.

BUDGET IMPACT | v | | -
There is no budget impact from adopting this ordinance.

‘ I:\GM\CommDev\Projects\UGBadmt98\98-7.Jenkins&Kim\MCstéffrpt
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ATTACHMENT 2
Metro GrowthMgmt.

BEFORE THE METRO COUNCIL JuL o1 1999‘

In the matter of the petition of Michael Jenkins and Sang ) HEARINGS OFFICER'S
Kim for a Locational Adjustment to the Urban Growth ) REPORT AND
Boundary between Laidlaw and Springville Roads, east ) ~ RECOMMENDATION

of Kaiser Road in unincorporated Washington County ) Contested Case. No. 98-07

L. INTRODUCTION AND SUMMARY

This report summarizes the findings the hearings officer recommends to the Metro
Council regarding a proposed locational adjustment to the Urban Growth Boundé.ry ‘
("UGB"). After balancing the relevant factors in the approval crtiteria, the hearings officer
to conclude that the petitioners failed to bear the burden of proof that the petition complies
with those criteria. A different balance could be struck, but the hearings officer believes the
recommendation is consistent with Council action on other petitions for locational
adjustments. The petition in this case raises the following major issues:

" 1. Whether public services and facilities can be provided to the subject property in
an orderly and economical fashion. The hearings officer found the petition failed to show

 that school services can be provided in an efficient manner.

2. Whether the petition includes all contiguous similarly situated lands. If as much
as 26 feet of the adjoining land is included in the petition, it would exceed the 20 acres
maximum permitted for locational adjustments. The hearings officer found that the
evidence in the record is insufficient to distinguish the subject property from the adjoining
land to the north, and that the subject property is similarly situated with at least the
adjoining 26 feet of land to the north.

3. Whether granting the petition results in a superior UGB and a net improvement
in the efficiency of public facilities and services relevant to thé adjustment. The hearings
officer found that it does not result in sufficient net improvement and that more land is
proposed to be included in the UGB than is necessary to provide any service efficiency.
Therefore the proposed UGB is not superior to the existing one.

4. Whether retaining the subject property as agricultural land would preclude
urbanization of an adjacent area already inside the UGB or make the provision of urban
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.services to an adjacent area inside the UGB impracticable. The hearings officer found that,

although including a portion of the subject property in the UGB would provide more
efficient sewer service to land already in the UGB, less efficient service could be prov1ded

if the subject property is not included in the UGB.

5. Whether efficiencies created by including the subject property in the UGB
clearly outweigh any incompatibility with existing agricultural activities. The hearings
officer found that the increased efficiencies potentially provided by the petition do not
outweigh adverse impacts of increased urban development adjbining farm uses.

= IL ARY OF BASIC FACTS AND PROCEDURE

1. December 1, 1998, Michael Jenkins and Sang Kim ("petitioners") filed a .
petitibn for a locational adjustment to the metrdpolitan area UGB. The petitioners propose
to add to the UGB an 18.85-acre parcel identified as Tax Lot 1100, Section 21, TIN-RIW
and Tax Lot 101, Section 21BA, T1N-R1W, WM, Washington County (the “subject
property”). The subject property is situated in unincorporated Washington County. The
UGB forms the south, west and east boundaries of the subject property. The Washington/

‘Multnomah County line is the north edge of the subject property. The subject property was

originally included in the UGB. In 1982 the site was removed from the UGB as a trade
with another property located adjacent to Tualatin. Sée Metro Ordinance 82-149.

a. The Washington County Comprehensive Plan designation and zoning
for the subject property is EFU (Exclusive Farm Use). Adjoining land inside the UGB is
zoned R6 (Residential, 6 units per acre) and RS (Residential, 5 units per acre).

[P

b. The subject property is now undeveloped pasture, wetlands and forest.

It slopes to the southwest at less than five percent. It is not served by public services. The

petition was accompanied by comments from the relevant service providers who certified
they can, with certain exceptions, provide urban services in an orderly and timely manner.
If the locational adjustment is approved, petitioners propose to develop the subject property
as a residential subdivision and to extend a public road through the sité as a loop street with
stubs to the east boundary, to extend public water through the site to form a looped system
with existing off-site lines, to extend public sewer into the site with stubs to the east
boundary, and to dedicate or reserve a portion of the site as open space.

Hearings Officer’s Report and Recommendation ' ' Page 2 .
UGB Contested Case 98-07 (Jenkins/Kim)
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2. Metro hearings officer Larry Epstein (the "hearings officer") held a duly noticed
public hearing on May 24, 1999 to receive testimony and evidence regarding the petition.
Eleven witnesses testified in person or in writing, including Metro staff, the petitioners’
representatives, and seven area residents. The hearings officer held the record open for one
week to allow the petitioners to submit a closing statement. The hearings officer closed
record in this case at 5:00 pm on June 1, 1999. The hearings officer submitted this report
and recommendation together with a draft final order to Metro on July 1, 1999,

ILL. MARY OF APPLICABLE STANDARDS AND RESPONSIV IN
1. Alocational adjustment to add land to the UGB must comply with the relevant
provisions of Metro Code ("MC") sections 3.01.035(c) and (f) The following findings

highlight the principal policy issues disputed in the case.

2. MC § 3.01.035(c)(1) requires a petitioner to show (1) that granting the petition

‘would result “in a net improvement in the efficiency of public facilities and services” and

(2) that the area to be added can be served “in an orderly and economic fashion.”

a.- There was a dispute about whether school services can be provided to

- the subject site in an orderly and economic fashion. The hearings officer concluded that

there is insufficient evidence that school services can be provided, because the enrollment at
elementary and high schools serving the subject property currently exceeds capacity. The
school district declined to certify that it could provide services in an orderly and economic
fashion, prejudicing the case for the petition.

b. There is a dispute whether granting the petiﬁon fesuits in a net

improvement in efficiency of transportation, sanitary sewer, open space and police and fire
- services. The hearings officer found including the subject property in the UGB would
" have a positive effect on the efficiency with which sewer service could be provided to land

already in the UGB, would have no net effect on the efficiency of transportation services,
open space or emergency services, and would have a negative effect on efficiency of school
services. On balance, the hearings officer found that the increased efficiency of providing
gravity flow sewer service to abutting properties is outweighed by the reduced efficiency in
providing school services, particularly because including 'only a small portion of the subject
property would achieve the positive sewer efficiency. It is not nécessary to include most of
the subject property to achieve a net increase in efficiency of urban services.

Hearings Officer’s Report and Recommendation ' Page 3
UGB Contested Case 98-07 (Jenkins/Kim)
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3. MC § 3.01.035(c)(2) is entitled “maximum efficiency of land use” and requires
the amendment to facilitate permitted development of adjacent land already in the UGB.

a. Thereis a dispute about whether development on abutting properties is
“needed” when the owners have no desire to develop their property for urban uses. The
hearings officer found that development is “needed” as that term is used in the Code
because the abutting property is designated for urban development by the Washington
County Comprehensive plan.

b. The hearings officer further found that granting the petition would
facilitate needed development on properties east of the subject parcel which already are in
the UGB. The hearings officer found the petition does comply with § 3.01.035(c)(2),
based in part on prior Council decisions in other cases. | | '

. 4. MC § 3.01.035(c)(3) requires an analysis of environmental, energy, social and |
economic impacts of granting the petition, particularly with regard to transit corridors and
hazard or resource land. There is a dispute about the impacts of existing wetlands anda
natural gas pipeline on the subject property. The hearings officer concluded that any
development constraints created by these existing conditions can be addressed when the
property is developed and therefore the petition does comply with §3.01.035(c)(3), based
in part on prior Council decisions in other cases. A

5. MC§ 3.01.035(6)(4) requires retention of agricultural land, such as the subject
property, unless retaining that land as such makes it impracticable to provide urban services
to adjacent properties inside the UGB. The hearings officer concluded that retaining the
subject property as agricultural will not make provision of urban services to land already in

" the UGB impracticable, because all urban services except gravity flow sewer can be

provided to abutting properties within the UGB by other means. Sewer service can be
provided to abutting properties by means of a pumped system. Therefore including the
subject property is not necessary to practicably serve land in the UGB, and the petitioners
failed to bear the burden of proof sufficient to comply with MC § 3.01.035(c)(4).

6. MC § 3.01.035(c)(5) requires urban development of the subject property to be
compatible with nearby agricultural activities. There is a dispute about whether the petition
complies with this standard. The hearings officer finds that the pétition does not comply

Hearings Officer’s Report and Recommendation : ' Page4
UGB Contested Case 98-07 (Jenkins/Kim)
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with this standard based on the testimony regarding conflicts between existing agricultural
and urban uses. Urban development on the subject property will increase the potential for
such conflicts. Therefore the petitioners failed to bear the burden of proof sufficient to

' comply with MC § 3.01.035(c)(5). o

7. MC § 3.01.035(f)(2) requires the proposed UGB to be superior to the existing
UGB. The hearings officer found the proposed UGB is not superior to the extent it does
not comply with the other relevant approval criteria cited above. . .

8. MC § 3.01.035(f)(3) requires a proposed locational adjustment to include all
contiguous similarly situated lands. Petitioners argued that the site is not similarly situated
to contiguous lands based on jurisdictional boundaries and soil types. The hearings officer
found that jurisdictional boundaries are irrelevant, and the petitioners failed to introduce
sufficiently probative substantial evidence regarding soil types of abutting properties to
support a finding that soil types are different. The hearings officer found land to the north
of the subject property is similarly situated based on the factors listed in MC § 3.01.035(c).
Although the exact limit of such similarly situated land is uncertain, at least 26 feet of the
adjoining property to the north is similarly situated. If the similarly situated lands are
included in the petition, it will exceed 20 acres, which is the maximum permitted area for a
locational adjustmént under MC section 3.01.035(b). Therefore the hearings officer found
the petition does not comply with MC sections 3.01.035(b) and (f)(3).

P

IV. ULTIMATE CONCLUSION AND RE MENDATION

For the foregoing reasons, the hearings officer concludes the petitioners failed to bear the
burden of proof that granting the petition would comply with all of the relevant approval
standards in Metro Code section 3.01.035 for a locational adjustment. Therefore the

" hearings officer recommends the Metro Council deny the petition, based on this Report and . -

Recommendation and the Findings, Conclusions and Final Order attached hereto.

Resfiectiglly submitted

day of July, 1999.

I

Larry Epstein, A
Metro Hearings Officer

Hearings Officer’s Report and Recommendation: : : Page 5
UGB Contested Case 98-07 (Jenkins/Kim) '
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BEFORE THE METRO COUNCIL

In the matter of the petition of Michael Jehkins and Sang ) FINDINGS,
Kim for a Locational Adjustment to the Urban Growth ) CONCLUSIONS &
Boundary between Laidlaw and Springville Roads, east ) FINAL ORDER

. of Kaiser Road in unincorporated Washington County ) Contested Case No. 98-07

. I. BASIC FACTS, PUBLIC HEARINGS AND THE RECORD

... . 1. On December 1, 1998, Michael Jenkins and Sang Kim ("petitionefs") completed
filing a revised petition for a locational adjustment to the Urban Growth Boundary
("UGB"), including exhibits required by Metro rules for locational adjustménts. See
Exhibit 3 for the original petition for locational adjustment (the "petition"). Basic facts
about the petitioh include the following: S

- v a. The land to be added to the UGB is described as Tax Lot 1100,
Section 21, TIN-R1W and Tax Lot 101, Section 21BA, TIN-R1W, WM, Washington
County (the "subject property").! It is located roughly 1800 feet south of Springville
Road, roughly 2100 feet north of Laidlaw Road and roughly 2200 feet east of Kaiser Road
in unincorporated Washington County. The present UGB forms the east, west and south
edges of the subject property. The Washington/Multnomah County line forms the north
boundary of the site. Land to the east, west and south is inside the UGB and

* unincorporated Washington County. Land to the north is outside the UGB and in

unincorporated Multnomah County. See Exhibits 3, 8 and 17 for maps showing the
subject property. Land to the south, east and west is zoned R6 (Residential, 6 units per
acre). Land to the southeast is zoned RS (Residential, 5 units per acre). Land to the
northwest is zoned EFU (Exclusive Farm Use, 80 acre minimum lot size). Land'to the
northeast is zoned MUA-20 (Multiple Use Agriculture, 20 acre minimum lot size). See
Exhibit 1E of the petition, Exhibit 3. ' '

b. The subject property is a rectangularity-shaped parcel 450 feet north-
south by about 1900 feet east-west. The site contains 18.85 acres. It is designated and
zone EFU (Exclusive Farm Use) on the acknowledged Washington County
Comprehensive Plan and zoning map. ‘

1 The subject property was originally included in the UGB. In 1982 the site was removed from the UGB
as a trade withl another property located adjacent to Tualatin. Se¢ Metro Ordinance 82-149.
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~ c. The subject property slopes southwest from a high of about 410 feet

- above mean sea level ("msl") at the northeast corner to a low of about 360 feet msl along

the southwest corner. Average slope is less than five percent (Attachment C of exhibit 3).

d. The petition was accompanied by comments from affected jurisdictions
and service providers. See Exhibits 1,2, 6,7, 9.

i.. The Washington County Board of Commissioners adopted an
order in which it made no recommendation on the merits of the petition. See Exhibit 16.

ii. The Tualatin Valley Water District (“TVWD") testified that it -
could serve the subject property, and that approval of the petition would improve water
service delivery in the UGB. TVWD expressed support for the petition.- See Exhibit 2.

iii. The Beaverton School District testified that it would review the
status of school facilities in response to an application for Comprehensive Plan Amendment
on the subject property. The School District adopted a neutral position regarding the
petition. See Exhibit 3H to the petition, Exhibit 3.

"iv. The Unified Sewerage Agency of Washington County (“USA”)
testlﬁed that the subject property is not located within the Agency’ s service area, but is
located within the drainage basin. USA could not “definitively state that there is or isn’t
[sanitary sewer] capacity for this parcel,” because the site is located outside of USA’s
current service area. However approval of the petition would result in a net increase in
efficiency of sanitary sewer service within the UGB. Approval of the petition would not

- result in a net deficiency of storm water services. See Exhibits 1 and 7.

v. Tualatin Valley Fire & Rescue (“TVFR’) commented that it could
serve the subject property, and that approval of the petition would have “very little impact
on fire department services.” TVFR adopted a neutral position regarding the petition.

vi. The Washington County Sheriff’s Office commented that it
could serve the subject property, and that approval of the petition would improve efficiency
of service delivery in the UGB. See Exhibit 3C to the petition, Exhibit 3.

Findings, Conclusions and Final Order - Page 2
UGB Contested Case 98-07 (Jenkins/Kim)
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vii. The Tualatin Hills Parks and Recreatmn District (“THP RD”)

commented that it has sufficient capacity to serve the subject property if itis annexed into

the park district. See Exhibit 10. THPRD’s comment letter did not dlSCllSS efficiency.
viii. Tri-Met did not comment on this petition.

- 2. Metro staff mailed notices of a hearing to consider the petition by certified mail
to the owners of property within 500 feet of the subject property, to the petitioners, to
Washington County, the Department of Land Conservation and Development (“DLCD”),
service providers, the local Citizen Planning Organization (CPO-7) and persons, aéencies
and organizations who requested notice. See Exhibits 15, 19 and 28. A notice of the
hearing also was published in The Oregonian at least 10 days before the hearing.

3.0n May 24, 1999, Metro hearings officer Larry Epstein (the "hearings officer")

" held a public hearing at the Washington County Public Services Building Auditorium to

consider the petition. All exhibits and records of testimony have been filed with the
Growth Management Division of Metro. The hearings officer announced at the beginning
of the hearing the rights of persons with an interest in the matter, including the right to
request that the hearings officer continue the hearing or hold open the public record, the
duty of those pérsons to testify and to raise all issues to preservé appeal rights, the manner
in which the hearing will be conducted, and the applicable approval standards. The
hearings officer disclaimed any ex parte contacts, bias or conflicts of interest. Eleven
witnesses testified in person.

a. Metro senior regional planner Ray Valone verified the contents of the .
record and summarized the staff report (Exhibit 18), including basic facts about the subject
property, the UGB and urban services, and comments from neighboring property owners.
He testified that the petitiohers showed that the proposed locational adjustment complies
with all of the applicable approval criteria. ‘

i. He noted that the approval of the petition would result in a net
improvement in efﬁcxency of sewer, water, park and police services, will have no impact
on fire and transportation services and will reduce efficiency of school services.

. Findings, Conclusions and Final Order Page 3
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. ii. He noted that approval of the petition will facilitate needed
development of the abutting property east of the site which is located within the existing
UGB (the Malinowski property).

iii. He corrected two minor errors in the Staff Report. The THPRD
letter referenced on page 6 of the Staff Report was dated September 25, 1998. On page 7
the Staff Report should include storm water in the list of services with which the subject
property can served in an orderly and economic fashion.

b. Eric Eisman, Ryan O’Brien and Michael Jenkins appeared on behalf of
the petitioners, Michael Jenkins and Sang Kim. T , -

i. Mr. Eisman noted that the subject property was previously
included in the UGB. The property was removed in 1982, because the subject property
and surrounding area were not expected to be developed with urban services in the near
future. Circumstances have changed since that time.

, (1) He argued that there are no “similarly situated”
properties based on the soils classifications on the site and the ability to provide services to.
land within the existing UGB. He introduced a service provider “matrix” summarizing the
service provider statements submitted in response to the petition. Exhibit 27.

(2) He argued that this petition allows maximum efficiency
of land use by pfoviding access around the Dogwood Park Area of Special Concern

(“ASC”), permitting properties to the east to develop at urban densities.

3) He argued that “on-balance,” retention of this site as

- agricultural land would make the provision of urban services to adjacent areas inside the

UGB impracticable. Although there are alternative means of providing services, they are’
not practicable due to cost, environmental impacts, timing and lack of willing buyers and
sellers. He argued that urban services are “needed” to serve abutting properties based on
their urban designation in the County’s Comprehensive Plan. The current plans of the
property owners are not relevant. '

(4) He testified that the site plan is only intended to show
that the property can be developed consistent with the County’s minimum density

Findings, Conclusions and Final Order - Page 4
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standards. The petition responded to the Goal 5 issues based on the Goal 5 resources

_identified in the Washington County inventory. The petitioners delineated the wetlands on

the site. Development on this site may impact wetlands to some extent. But such impacts
are permitted subject to mitigation. The petitioners’ traffic study considered all
intersections identified as intersections of concern by Washington County He argued that
the s1te can be developed around the natural gas plpehne

(5) He argued that the alleged comments from USA staff
regarding the feasibility of alternative sewer extensions are not in the record and therefore
are not substantial evidence.

oy (6) He argued that the petition is consistent with the
Dogwood Park ASC and the Bethany Community Plan. Adding thls site to the UGB w111
allow development while minimizing impacts on the ASC

_ ii. Mr. O’Brien argued that inclusion of this property in the UGB 1is
necessary to provide urban services to properties within the existing UGB within 5 to 10
years. It is unlikely that urban services will be provided to the abutting properties through
alternative means within this time period. Therefore retention of the subject property as
agricultural land will make it impracticable to provide urban services to properties within
the existing UGB. 4 '

(1) He noted that, although the wetlands on the subject
property limit development, it is feasible to develop this site. Development on this property
will:provide an opportunity for enhancement of the existing wetlands. State law prohibits
development on this site from causing flooding on adjacent propeérties.

(2) He argued that the land within the powerline right of
way south of the subject property is entirely wetlands. The Oregon Division of State Lands
(“DSL”) and the Army Corps of Engineers (the “Corps’) do not want sewers located in
wetlands. The electrical utilities do not want other public services located within the right
of way due to concerns about equipment near the powerlines. In addition, the Greenwood
Hills development was not required to extend sewer stubs to the north and east boundaries
of that site.

Findings, Conclusions and Final Order Page 5
UGB Contested Case 98-07 (Jenkins/Kim)
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(3) Sewers could be extended in the low areas within
Dogwood Park. But that would require easements across several private properties. USA
prefers that sewers be located in public streets. Public services are unlikely to be extended
through Dogwood Park in the near future. | '

iii. Dr. Jenkins argued that development on this site will not impact
the farm operation on his property north of the site: the cultivated areas shown in the aerial
photographs. He currently leases the property for grass seed production, but it has been

" planted with a variety of crops by different farmers during the 19 years he has owned the

property. The owners of adjacent properties have never complained about impacts from
farm practices. He argued that the subject property is not useable for farming or pasture
due to the urban development to the west. “They re not going to want cow manure and
flies in their backyards.” People cut his fences to prevent use of his property for cattle
grazing. He argued that the Malinowskis are not aggressively farming their property east
of the subject site. They use it for limited grazing. They do not harvest hay. Most of their
pastures are further north, in Multnomah County and separated from the subject property
by intervening properties.

(1) He summarized the development potential in the area.
He argued that the areas southeast of the site will develop in the near future as sanitary
sewer service is extended. Development on the subject property will assist development in
the area by enhaneing east-west circulation around the Dogwood Park ASC. He argued
that the Teufel letter (exhibit 20) demonstrates that, unless this petition is approved, the
Malinowski property will remain isolated for many years. Road and sewer access through
this site will be lost, because the abutting property south of the site (the Bosa North
subdivision) will be developed. _ :

_ " (2) He argued that development on this site will extend
sanitary sewers within public streets rather than in private easements, consistent with
USA’s preferences. He testified that Don Scholander, the owner of the Greenwood Hill
subdivision, will not grant an easement to allow sanitary sewer extension to the
Malinowski property. He opmed that sanitary sewers are unlikely to be extended through
the Dogwood Park ASC, because it would removal of numerous trees.

c. Chris Warren testified on behalf of Lexington Homes, the owner of the
Bosa North subdivision south of the site, in support of the petition. He argued the petition

Findings, Conclusions and Final Order . : Page6 v
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needs to be approved to enhance cross circulation in the area. If this petition is denied
Lexington Homes will develop the proposed street stubs south of the subject property as
residential lots within one year. '

: d. Greg and Richard Malinowski, the owners of the property east of the
site, testified in opposition to the petition.

i. Greg Malinowski summarized his written testimony (Exhibit 21).

(1) He testified that they are farming their property They B
have:no plans to develop it. Development on the subject property would threaten the -
continued operation of their farm. He argued that the subject property should.be retamed in
agricultural use and as a natural wetland. He summarized their farm operations. He
testified that they are seeking to “trade” their property out of the UGB. Approval of this
petition could eliminate that option.

(2) He argued that the property north of the site (outlined in
blue on the aerial photo attached to exhibit 21) is similarly situated and owned by petitioner
Jenkins. If this petition is approved, petitioner Jenkins will argue that the abutting property
is too small to farm and therefore should also be included in the UGB.

(3) He argued that the majority of the subject site is wetland
based on Metro’s “flood prone soils” maps. This site (and their property to the east) are
wet for three months of the year. He introduced photographs showing standing water on
the site, exhibits 25a and b. He expressed concern that development on this site will |
increase flooding on their property east of the site. They cut hay on their property and
graze cattle during the summer and fall.

(4) He argued that approval of this petition is not required to
provide sanitary sewer service to their property. Equally efficient alternatives are available.
Sanitary sewers can be extended to their property within the powerline right of way south
of the site, within the existing UGB. The petitioners do not own the right of way, and it is

. not part of the subject property. There are no trees or slopes which might interfere with

extension of sanitary sewer lines. Allen Lindell, the owner of the property southeast of the

_ site, is willing to grant an easement allowing extension of sanitary sewers across his

property. A sewer line in this location would also serve future redevelopment of Mr.

Findings, Conclusions and Final Order ' : Page7
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Lindell’s property. Sewer lines in the Greenwood Hills development would be too high to
serve future development on lands east of Greenwood Hills.

, (5) He testified that issues regarding public services and
access to their property were addressed when the subject property was removed from the
UGB in 1982. The subject property would not have been removed at that time if it would
have prevented extension of services to their property. '

ii. Richard Malinowski argued that approval of this petition will
have an adverse impact on their active farm operations due to increasing conflicts with
urban uses. He testified that they frequently run their equipment in the early momings and
late evenings during the summer. They have received complaints and threats from.
neighbors regarding noise and dust under existing conditions. He expressed concern that
urban residents will use their fields for playgrounds; leaving debris which could damage
harvesting equipment, knocking down crops and opening gates allowing animals to escape.
In the past people have cut their fences in order to ride motorcycles and four-wheel drive
vehicles on their fields. These impacts will increase with increasing development on
abutting properties.

e. Mary Manseau opined that the ASC designation will not prevent
extension of urban services and future development in the area. Greenwood Drive will be
extended in the future when adequate sight distance is available at the 137th/Laidlaw Road
intersection. She argued that orderly extension of public services can occur without this
locational adjustment. Extending sewers through this site will only provide service to the
western portion of the Malinowski site. She argued that area schools are already.over
capacity. Elementary students are being bussed to other schools.. Development on the
subject property will add to the problem if this petition is approved. She argued that the
transportation report is incomplete, because it failed to address impacts on streets to the
south and east. She argued that roads to access this site would impact open space and
wetland mitigation sites within the Bosa North development: She argued that this petition
is inconsistent with the Bethany Community plan which recommends that powerline
corridors, streams, wetlands and similar features to define the boundaries of the
community. She questioned whether the site can be developed with 80 lots as proposed
due-to the large wetlands on the site. She argued that the Staff Report overstates the
potential adverse environmental impacts of continued agricultural use and fails to consider

Findings, Conclusions and Final Order Page 8
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-the impacts fo the wetlands of urban development on this site. The foregted upland areas of

the site must be clear cut to allow development on the site.

f. April Debolt argued that the wetlands on this site are an important natural
resource, and they form a natural boundary on this site. Red-legged frogs and western

- pond turtles, listed as endangered or threatened species in Oregon, live in the wetlands on

the site. She opined that livestock grazing on the site, during the right time of year, can
enhance the complexity of the wetland ecosystem. She argued that developmént on this site
is inefficient. Itis located several hundred feet from existing urban development and it
abuts existing agricultural uses. Access to this site through Bosa North will 1mpact the
open:space/wetlands areas preserved on that site. She argued that the appllqant ignored the
existing 16-inch high pressure natural gas line which crosses this site. She argued that
sewer lines could be extended within the open space on the north edge of the Bosa North
development without removing any trees.

- * g. Tom Hamann argued that the subject property should remain rural.
Development on this site will put pressure on other lands outside the UGB to convert to

urban uses.

h. Ted Nelson expressed concerns that development on this site could
impact his property to the north. His property is roughly 100 feet higher in elevation, and
it is very wet during the winter. Development on this site may block natural storm water
flows and cause increased flooding on his property.

i. George and Susan Teufel submitted written testimony in opposition to
the petition. Exhibit 20.

j. Mary Kyle McCurdy submitted written testimony in opposition to the
petition on behalf of 1000 Friends of Oregon. Exhibit 23.

k. The hearings officer held the record open for 1 week to allow the
petitioners an opportunity to submit a closing statement. The record in this case closed at
5:00 pm on June 1, 1999.

5. OnJuly 1, 1999, the hearings officer filed with the Council a report,
recommendatlon and draft final order denying the petition for the reasons provxded therem

Findings, Conclusions and Final Order Page 9
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Copies of the report and recommendation were timely mailed to parties of record together
with an explanation of rights to file exceptions thereto and notice of the Council hearing to
consider the matter.

6. The Council held a duly noticed public hearing to consider testimony and timely
exceptions to the report and recommendation. After considering the testimony and

discussion, the Council voted to deny the petition for Contested Case No. 98-7

(Jenkins/Kim), based on the findings in this final order, the report and recommendation of
the hearings officer, and the public record in this matter.

II. APPLICABLE APPROVAL STANDARDS AND RESPONSIVE FINDINGS

1. Metro Code section 3.01.035(b) and (c) contains approval criteria for all
locational adjustments. Metro Code section 3.01.035(f) contains additional approval

 criteria for locational adjustments to add land to the UGB. The relevant criteria from those

sections are reprinted below in italic font. Following each criterion are findings explaining
how the petition does or does not comply with that criterion.

The relevant goals, rules and statutes are implemented by the procedures in Chapter
3.01. Metro Code section 3.01.005.

Area of locational adjustments. All locational adjustment additions

and administrative adjustments for any one year shall not exceed 100 net

acres and no individual locational adjustment shall exceed 20 net acres...
~ Metro Code section 3.01.035(b)

2. No locational adjustments or administrative adjustments have been

" approved in 1999. Therefore not more than 100 acres has been added to the UGB

this year. - The petition in this case proposes to add 18.85 acres to the UGB, which
is less than 20 acres. Therefore, as proposed, the petition complies with Metro
Code section 3.01.035(b). However, if all similarly situated land is included in the
adjustmeht, the area of the adjustment would exceed 20 acres. See the findings
regarding Metro Section 3.01.035(f)(3) for more discussion of the “similarly
situated” criterion. ‘

Findings, Conclusions and Final Order Page 10
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Orderly and economic provisions of public facilities and
services. A locational adjustment shall result in a net improvement in the
efficiency of public facilities and services, including but not limited to,
water, sewerage, storm drainage, transportation, parks and open space in
the adjoining areas within the UGB; and any area to be added must be
capable of being served in an orderly and economical fashion.

Metro Code section 3.01.035(c)(1)

.+ 3. The Council finds that the subject property can be served in an orderly and
economic manner by most public facilities and services, including Water, sanitary sewers,
roads, storm drainage, transit and emergency services, based on the comments in the
record from the service providers. However the Council further finds that the petitionerv
failed to demonstrate that school services can be provided to the subject property in an
orderly and economic fashion.

a. USA testified that it could not “definitively state that there is or isn’t
[sanitary sewer] capacity for this parcel.” However if the petition is approved, the
developer would be required to pay for any necessary upgrades to the capacity of collection

.system and treatment facilities. Therefore the Council finds that adequate sewer capacity

can be provided to serve this property.

b. There is no substantial evidence that school services can be provided to
the subject property in an orderly and economical fashion. The applicant testified (page 18
of the petition, Exhibit 3) that the elementary school and high school which would serve
this site are both currently over capacity. The middle school which is currently under
construction south of the site is projected to reach capacity within two years after
completion.2 Development on the subject property is projected to generate 59 students (33
elementary, 14 middle and 12 high school), Exhibit 4. The Beaverton School District
testified that it would address school capacity issues through the Comprehensive Plan
Amendment process. Exhibit 3H of the Petition, Exhibit 3. Therefore Council finds that
there is no substantial evidence that school services can be provided to the subject property
in an orderly and economical fashion. | '

2 Findley Elementary School has a capacity of 691 students and 1998-99 enrollment of 787. Sunset ngh
School has a capacity of 1,508 students and 1998-99 enrollment of 1,617.

Findings, Conclusions and Final Order . . » Page 11
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i. Schools are not expressly included in the list of services in this
criteria. However the list is expressly non-exclusive. Therefore the Council finds that
school capacity is a relevant service-and this criteria is not met.

4. Metro rules do not define how to calculate net efficiency of urban services. In
the absence of such rules, the Council must construe the words in practice. It does so '
consistent with the manner in which it has construed those words in past locational
adjustments. The Council concludes that the locational adjustment proposed in this case
does not result in a net improvement in the efficiency of services sufficient to comply with-
Metro Code section 3.01.035(c)(1), based on the following findings:

a. Including the subject property in the UGB will reduce the net efficiency
of school services, because there is insufficient capacity to accommodate students, and
residential development on this site will increase the burden on the School District.

b. Including the subject property in the UGB increases the net efficiency of
sewer service, because it enables the petitioners to serve properties east of the subject
property (the Malinowski properties) with a gravity flow sewer line. Based on the
testimony of Nora Curtis with USA, if the subject property is not included in the UGB,
then the Malinowski properties would have to be served with a pump station. Exhibit 1.
That is inherently less efficient than a gravity flow line, because a pump station contains
mechanical and hydraulic parts that require maintenance and repair and relies on electricity

- to operate instead of gravity. This finding is consistent with the Council action in UGB

Case 8-04 (Bean) and UGB Case 94-01 (Starr/Richards) where locational adjustments
allowed gravity flow systems instead of pump stations. : -

i. There is no substantial evidence that alternative routes for gravity

" flow sewer service are practicablé or available. It was alleged that sewers could be

extended to the Malinowski properties through the powerline right of way south of the
subject property within the existing UGB. However sewer lines do not extend to the
powerline right of way now. Sewer lines serving the Greenwood Hill subdivision were
stubbed in NW Greenwood Drive south of the site. Gravity sewers could be extended to
the Malinowski properties from this stub (“Option 2" identified by the applicant in
Attachment C of the Staff Report, Exhibit 18). However there is no substantial evidence
that this sewer extension could servé the western portion of the Malinowski properties,
which are d lower elevation, with gravity flow sewers.

Findings, Conclusions and Final Order . . Page 12
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ii. Itis not necessary to include all of the subject property in the
UGB to provide gravity flow sewer service to the Malinowski property. A sewer line
could be extended from within the eastern portion of the subject site. More than the eastern
half of the subject property is not necessary to provide gravity flow sewer service to the
Malinowski property. Consequently, although sewer service would be more efficient if the
eastern portion of the subject property is included in the UGB, including the western _
portion of the subject property in the UGB pro;/ides no net efficiencies to sewer service or
other urban services. See pp. 2-3 of Exhibit 23; also see, Parklane v. Metro, _ Or LUBA

— (LUBA No. 97-48, 2/25/99).

c. The Council finds that including the subject property in the UGB has no
effect on the net efficiency of park and open space services and facilities. The April 12,
1999 letter from the THPRD states that the Park District “welcomes the proposed
development area into the District...” It does not state that approval of this petition results
in increased efficiency of park and open space services.

i. Approval of .the petition could increase the amount of open space.
within the Park District because the wetland areas of the subject property could be dedicated
to the THPRD when the subject property is developed. The area proposed to be dedicated
is adjacent to the existing open space within the Kaiser Woods subdivision to the west3
Therefore approval of this petition' will expand the amount of contiguous open space area in
the Park District. Increasing the area of open space increases the efficiency of open space '
services for purposes of this section. |

ii. However the Council also recognizes that, under existing
zoning, use of the subject property is so constrained that it is reasonably likely to remain
undeveloped and substantially in an open space even if it is not included in the UGB. If the
petition is approved, roughly one third of the subject property, about 7.33 acres, will be
cleared and developed for urban uses, substantially reducing the amount of actual open
space in the area. Therefore, including the subject property in the UGB actually may
reduce the area of open space in fact if not in designation. Given these facts, the Council
concludes that, on balance, including the subject pfoperty has no net effect on open space .

3 Although the Kaiser Woods open space is separated from this site by the intervening powerline nght of
way, the right of way is designated open space in the Bethany Community Plan.

Findings, Conclusions and F inal Order ' ' Page 13
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efficiency. Thisis consistent with prior Council decisions. See UGB Case 95-02 (Knox
Ridge).

" d. Council finds the petitioner failed to bear the burden of proof that
including the subject property in the UGB increases the net efficiency of iransportation -
services for land already in the UGB. The Council finds that including the subject property
in the UGB has no net increase in transportation efficiency.

i. The Council finds tﬁat development on the subject property
would create an opportunity for additional cross-circulation in the area by extending a stub
street that could serve the Malinowski properties.

ii. The Council further finds that east-west cross-circulation will be
provided through the Dogwbod Park ASC 'by the future extension of NW Greenwood
Drive. The Bethany Community Plan requires that this area be “protected” but it also
assumes that this area will eventually redevelop. Although NW Greenwood Drive is
currently barricaded, it is clearly intended to be extended in the future. This street was’
stubbed to the east and west boundaries of the Dogwood Park ASC. Washington County
required the developer of the Greenwood Hill subdivision to connect to this street. Future
development to the east will presumably be required to extend this street further east and
south, enhancing cross-circulation in the area. '

iii. Whether including the subject property in the UGB results in
increased transportation efficiency depends on whether the Malinowski property is
developed before the barriers are removed and Grecnwood Drive is extended to the east.
There is no cértainty when the adjoining land in the UGB will develop or when the barriers

- in Greenwood Drive will be removed. Including the property in the UGB may or may not -
* increase transportation efficiency. There is no substantial evidence that including the

subject property will necessarily enhance transportation efficiency.

e. The Council concludes that the petitioner failed to bear the burden of
proof that approval of this petition will increase efficiency of emergency services. As
discussed above, approval of this petition may enhance east-west circulation in the area.
However this petition will result in a substantial efficiency only if the Malinowski
properties redevelop and extend streets to the east before the barriers are removed and
Greenwood Drive is extended to the east.

Findings, Conclusions and Final Order : Page 14

UGB Contested Case 98-07 (Jenkins/Kim) I q



-

W OW W W OW W W NN NN NN NN R o s e e e e e
2 LR U B 22T RN 0RO N RS 0% Q9w N = O

O ® N v A WD

-f. The Council cannot make a ﬁnding regarding the efficiency of transit

~

services, as the petition submittal does not include comments from Tri-Met.

g. The Council concludes that the petitioner failed to bear the burden of
proof that this locational adjustment will result in a net improvement in the efficiency of
water services in the adjoining area already in the UGB. TVWD testified that this locational
adjustment would allow the creation of a looped water system through the site and provide
for future extension to properties to the east within the existing UGB. However there is no
substantial evidence that a similar efﬁc1ency cannot be achieved by construction of a looped
water system through lands southeast of the subject property within the existing UGB
when they are redeveloped in the future. |

h. Itis not apparent from the record tilat including the subject property in
the UGB will increase the net efficiency of surface water management/storm drainage,
natural gas, electricity and fire protection for land already in the UGB, except by marginally
increasing the population served by those facilities and thereby spreading their cosf over a_
slightly larger population base, making them somewhat more economical to residents of
land already in the UGB. However this impact is not enough by itself to conclude these -
services will be more efficient if the property is included in the UGB based on prior
locational adjustment cases (see, e.g., UGB Case 88-02 (Mt. Tahoma) and UGB Case 95-

02 (Knox Ridge)).

-i. Under these circumstances, Council finds that includihg the subject
property in the UGB does not result in net improvement in public facilities and services.
Approval of this petition will result in a net increase in the efficiency of sewer services.

- However approval of this petition will result in a net decrease in the efficiency of school

services. Other services may or may not be more efficient as a result of including the
subject property. Council concludes the petitioner failed to carry the burden of proof that
the petition complies with Metro section 3.01.035(c)(1).

Maximum efficiency of land uses. The amendment shall facilitate’

needed .development on adjacent existing urban land. Needed development,
- for the purposes of this section, shall mean consistent with the local

comprehensive plan and/or applicable regional plans.

Metro Code section 3.01.035(c)(2)

Findings, Conclusions and Final Order Page 15
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S. 'Includi'ng the subject property in the UGB facilitates needed development on
adjacent existing urban land, (i.., the Malinowski properties), because it makes it possible -
to serve that property with a gravity flow sewer..

a. The Malinowskis’ stated lack of desire to develop their property is
irrelevant to this criteria. The Malinowski properties are designated for urban residential
development in the Washington County Comprehensive Plan. Sewer service must be

- provided to the Malinowski properties if they are to be developed consistent with the

comprehensive plan. Therefore the Council finds that including the subject property in the
UGB facilitates needed development on adjacent existing urban land.

b. The Council acknowledges that it is not necessary to include the subject

' property in the UGB to provide any form of sewer service to the Malinowski properties.

The Malinowski properties could be served by extending a ‘sewer line from the southwest,
from the existing stub in Greenwood Drive or from the south up 137th Avenue. However,
based on the topography in the area and the statement from USA, alternative routes for
sewer lines would require pumping of sewage from portions of the Malinowski properties.

c. Given the importance of the efficiency of service delivery in section
3.01.035(c)(1), the Council finds that the availability of a less efficient means of sewer
service, (i.e., a system that relies on a pump station), does not preclude and is not
inconsistent with a finding that the locational adjustment in this case facilitates development

"on the Malinowski properties by enabling it to be served with a more efficient sewer

system. This is consistent with and similar to the Council's action in the matter of UGB
Case 88-04 (Bean) and UGB Case 94-01 (Starr/Richards). T

"6. The Council further finds that including the subject property in the UGB does
not otherwise facilitate needed development on adjacent existing urban land. Urban
services other than gravity flow sewers can be provided to adjoining properties within the
existing UGB without approving the petition.

a. Development on this site would require extension of urban services,
sewer, water, etc., through the site to the west edge of the Malinowski properties. But
these extensions can be accomplished whether or not the subject .property is developed.
Public servicés, other than gravity flow sewer, will be extended to the Malinowski

Findings, Conclusions and Final Order Page 16
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properties as properties to the southeast are redeveloped in the future. The fact that it may

take longer for services to reach the Malinowski properties through redevelopment within
the existing UGB is irrelevant to this criteria. In addition, there is no substantial evidence
that providing services to the Malinowski properties through this site will encourage the
Malinowski properties to redevelop any sooner than will otherwise occur.

Environmental, energy, social & economic consequences. Any
impact on regional transit corridor development must be positive and any
- limitations imposed by the presence of hazard or resource lands must be

addressed. Metro Code section 3.01.035(c)(3)
. 7. Council finds including the subject property in the UGB would not have any
impact on regional transit corridor development, because the nearest regional corridor is
more than one-quarter mile from the site. Council further finds that the subject property is
not subject to hazards identified by Washington County. The presence of a wetlands can
be addressed through compliance with state laws. Although development on this site is
likely to impact'these wetlands, such impacts are not prohibited so long as adequate
mitigation is provided. Development constraints created by the existing natural gas pipeline
on the subject property also can be addressed. - '

Retention of agricultural land. When a petitioners includes land with
Agricultural Class I-IV soils designated in the applicable comprehensive
plan for farm or forest use, the petition shall not be approved unless it is
factually demonstrated that: |

(A) Retention of any agricultural land would preclude urbaniz_atioh
of an adjacent area already inside the UGB, or

(B) Retention of the agricultural land would make the provision of
- urban services to an adjacent area inside the UGB imiracticable.
Metro Code section 3.03.035(c)(4)

,8' The subject property contains Class III and v soils, and it is designated and
zoned EFU. Therefore Council finds this criterion does apply. The fact that the petitioners
are not actively farming the subject property is irrelevant to this criteria.

Findings, Conclusions and Final Order . ) Page 17
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a. The Council finds that retaining the subject property as agricultural land
will not preclude urbanization of adjacent lands. Public services and facilities can be
provided to the Malinowski properties through lands within the existing UGB, just not as
efficiently. However efficiency is not relevant to the findings under this section; only
practicability of service is relevant. |

b. The Council further finds that retaining the subject property as
agricultural land will not make the provision of urban services to adjacent properties inside
the UGB impracticable. Sewer service can be provided to the Malinowski properties by
means of a pump station. The Council finds that, although pumping sewage is less
efficient than gravity flow, it is a practicable alternative. All other urban services will be
provided to abutting properties within the UGB as properties to the south and east are
redeveloped in the future. - o

Compatibility of proposed urban uses with nearby agricultural
activities. When a proposed adjustment would allow an urban use in
proximity to existing agricultural activities, the justification in terms of this
subsection must clearly outweigh the adverse impact of any incompatibility.
Metro Code section 3.01.035(c)(5)

9. The Council finds, based largely on the testimony of the Malinowskis and Mr.
Jenkins at the hearing, that the proposed adjustment will be incompatible with ongoing
agricultural activities on the Malinowski properties. The minimal service efficiencies
achieved by including subject property in the UGB do not “clearly outweigh” the adverse
impacts of its urban development on existing agricultural activities.

a. The Malinowskis testified that their property abutting the east boundary
of the subject property is in active agricultural use. They harvest hay and graze cattle on.
this portion of their property. The petitioner, Dr. Jenkins, testified based on his own
experience that these activities are incompatible with urban development on abutting
properties. Both Dr. Jenkins and the Malinowskis testified that their fences have been cut,
allowing their livestock to escape. The Malinowskis testified that they receive complaints
about noise and dust from their harvesting activities under existing conditions.

. b. The Council finds that urban development on this site will increase the
potential for such conflicts by allowing urban residential development abutting the west

Findings, Conclusions and Final Order . Page 18
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boundary of the Malinowski property. The Malinowski propérty is largely buffered from
urban development under existing conditions. The powerline right of way along the south
boundary of their property provides a buffer between their property and abutting urban A
lands. Properties to the north are outside the UGB and designated for rural development in
the Multnomah County Comprehensive Plan. Properties to the east are within the UGB,
but they are not currently developed with urban uses. The subject property, abutting the -
west boundary of the Malinowski property, is designated exclusive farm use by the
Washington County Comprehensive plan. Approval of this petition would bring urban
development closer to the Malinowski property, thereby increasing the likelihpod‘o_f
conflicts between urban and farm uses. ‘ '

c. The fact that the Malinowski properties are located within the UGB is
irrelevant to this criterion. The Code does not distinguish between existing agricultural
uses based on their location within or outside the UGB.

- Superiority. [T]he proposed UGB must be superior to the UGB as
presently located based on a consideration of the factors in subsection (c) of
this section. Metro Code section 3.01.035(f)(2)

10. Based on the evidence in the record, Council finds that the proposed UGBiis
not superior to the existing UGB, because:

a. There is no evidence that public services (schools) can be provided to the
subject property in an orderly and economic fashion; '

b. The proposed UGB would not result in a net increase in service and land -

use éfficiencies for the public commensurate with the size and nature of the locational
adjustment; ' -

_ . c. Retention of the subject property as agricultural land would not preclude
urbanization of adjacent land already inside the UGB or make the provision of urban
services adjacent urban land impracticable;

d. The benefits including the subject property in the UGB do not clearly
outweigh impacts on existing agricultural uses; and

Findings, Conclusions and Final Order ) - Pagel9 .
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e. It does not include all similarly situated land.

Similarly situated land. The proposed UGB amendment must include
all similarly situated contiguous land which could also be appropriately
included within the UGB as an addition based on the factors above. Metro
Code section 3.01.035(f)(3)

11. Council finds the evidence in the record shows insufficient difference between

* the subject site and the adjoining land to the north to conclude that such lands are not

similarly situated.

a. Based on the aerial photographs in the record, the southern portion of the
abutting property is not being actively farmed and appears indistinguishable from the
subject property (the area outlined in blue on the aerial photograph attached to Exhibit 21).

~ b. The adjoining property also is owned by petitioner Jenkins and zoned
EFU. The adjoining property is similar physically to the subject property in terms of soils
and slopes. If anything, the adjoining land to the north is better suited for urban use,
because it does not contain extensive wetlands found on the subject property, and it adjoins
a water district reservoir to the north and urban subdivisions to the west.

.c. Although the adjoining land to the north is not necessary to extend urban
services to the adjoining land already in the UGB (i.e., the Malinowski property), neither is
inclusion of most of the subject property necessary to provide that service.

" d. The petitioner distinguishes the adjoining land to the north largely
because it is in a different county; but such jurisdictional boundaries are not relevant to the
criteria regarding similarly situated lands. That boundary does not create an obstacle to
development between the subject site and abutting properties. There is no physical barrier -
between the subject property and the adjoining 26 feet to the north, such as a highway,
street or railroad track, that distinguishes the subject property from adjoining land.

, e. The petitioner did not demonstrate that the soil conditions on this site and
the adjoining land to the north are different. On the contrary the petitioner testified that
such lands have been farmed or grazed in the past together with the subject site. The
petitioner argued that the abutting property contains “better quality agricultural soils.”

Findings, Conclusions and Final Order . . Page 20
UGB Contested Case 98-07 (Jenkins/Kim)
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Petition at page 30. However there is no substantial evidence in the record to support this
statement. The petition does not include a soils map or similar evidence of the soils on this

and the abutting properties. In addition, this statement conflicts with petitioners’ statement
that “[s]eed production is limited on the Class IV soils immediately adjacent to the
Jenkins/Kim site because of poor drainage.” Petition at page 27. This statement is
consistent with the aerial photographs in the record which show the northern portion of the
abutting property is cultivated while the southern portion is undisturbed.

f. The Council finds the evidence in this case can'be distinguished from the
evidence in prior cases regarding the “similarly situated” criterion. Many of the prbperties
proposed for addition in prior cases had some natural or man-made physical feature that
separated the subject property from adjoining non-urban land. See, e. g., UGB Case 94-01
(Starr/Richards) (I-5 freeway), UGB Case 95-01 (Harvey) (railroad tracks) and UGB Case
87-4 (Brennt) (steep slopes). In this case, the subject property is not physically
distihguishable from adjoining non-urban land, similar to the situation in UGB Case 95-02
(Knox Ridge). ' '

g. Therefore the Council concludes the petition does not include all
similarly situated properties. If it did include all such lands, it would exceed 20 acres. Itis
not evident to Council how far north similarly situated lands go, but they include atleast
1.15 acres of the land north of the subject site. If as little as 26 feet of the land adjoining
the north édge of the Subjei:t property is included in the UGB, the petition would include
more than 20 acres. The evidence is insufficient to show the adjoining 26 feet of land is
not similarly situated to the subject site based on the relevant criteria.

wr III. NCLUSION.
- Based on the foregoing findings, the Council adopts the following conclusioiis.

1. Public services and facilities, including water, sanitary sewer, storm drainage,
transportation, and police and fire protection, can be provided to the subject property in an
orderly and economical fashion.

2. School services cannot be provided to the subject property in an orderly and

economical fashion.

Findings, Conclusions and Final Order " Page 21
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3. On balance, Council concludes the petition does not comply with MC section
3.01.035(c)(1), because the petitioners did not carry the burden of proof that including all
of the subject site in the UGB will result in a net improvement in the efficiency of public
services and facilities. The petition includes more land than necessary to provide service
efficiencies that could result from granting the petition.

4. The petitioners showed that the proposed addition will facilitate needed
development on adjacent existing urban land. Therefore Council concludes the petition
does comply with MC section 3.01.035(c)(2).

5. The petitioners showed that including the subject property in the UGB will not
affect regional transit corridor development and that limitations imposed by the presence of
wetlands and a natural gas transmission pipeline can be addressed. Therefore Council
concludes the petition does comply with MC section 3.01.035(c)(3).

6. The petitioners failed to carry the burden of proof that retention of the subject
property as agricultural land would preclude urbanization of an adjacent area already inside
the UGB, or make the provision of urban services to an adjacent area inside the UGB
impracticable. Thus the petition does not comply with MC section 3.03.035(c)(4).

7. The petitioners failed to carry the burden of proof that efficiencies created by
including the subject property in the UGB clearly outweigh the adverse impact of any

~ incompatibility with existing agricultural activities. Thus the petition does not comply with

MC section 3‘.01.035(0)(5).

8. The petitioners failed to show that the proposed addition will result in a superior
UGB. Thus the petition does not comply with MC section 3.01.035(f)(2)

9. The petition does not include all similarly situated contiguous land outside the

~ UGB. If it did include all such lands, the area in question would exceed 20 acres, which is
the maximum area permitted as a locational adjustment.

Findings, Conclusions and Final Order : Page 22
UGB Contested Case 98-07 (Jenkins/Kim) :
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. IV. DECISION

~ Based on the findings and conclusions adopted herein and on the public record in .

(Jenkins/Kim). '

.

-

R

Findings, Conclusions and Final Order
UGB Contested Case 98-07 (Jenkins/Kim)

| this matter, the Metro Council hereby denies the petition in Contested Case 98-07

DATED:
By Order of the Metro Council
By

Page 23
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ATTACHMENT A}TO THE FINAL ORDER IN THE

MATTER OF CONTESTED CASE 98-07 (Jenkins/Kim) :

EXHIBITS

Service provider comment

11/24/98

Service provider comment

12/01/98

Applicants

Petition for locational adjustment and
attachments

01707799

Winterowd (WPS)

Beaverton School District capacity

01/19/99

Pacific Hab.Serv.

Wetland permitting & mitigation

01/22/99

TVFRD

Service provider comment

04/12/99

USA

Service provider comment

2/23/99

Washington County

Staff report to planning comm’n & attachments

04/14/99

Washington County

Addendum to the Staff report to planning
comm’n & attachments

04/21/99

THPRD

Service provider comment

04/23/99

LDC Design Group

Supplemental information to Washington County

04/26/99

Malinowski

Letter in opposition

04/27/199

WPS

Summary of 4/27/99 BCC hrg

04/27/99

Washington County

Addendum Staff Report to BCC

04/28/99

Metro

Notice to DLCD

05/03/99

Washington County

Cover letter for county comment

05/04/99

Metro

Notice to Washington County special districts
and agencies

05/13/99

Metro

Staff Report to hearings officer

"1 05/24/99

Metro

Public notice

05/17/99.

Teufel

Letter in opposition

05/24/99

Malinowski

Letter in opposition & attachments

n.d.

M. Manseau

Letter in opposition

05/24/99

1000 Friends

Letter in opposition

n.d.

L.DC Design Group

n.d.

Malinowski

11”x14” maps of site and surrounding area
Photo of site ~

n.d.

Malinowski

Photos of site

n.d.

LDC Design Group

Aerial photo of site

05/24/99

Winterowd (WPS)

Service provider table

n.d.

Metro

Mailing list

10/20/98

Metro

Reactivation notice

06/1/99

Winterowd (WPS)

Final argument

06/1/99

Cox

Findings, Conclusions and Final Order’
UGB Cqmested Case 98-07 (Jenkins/Kim)

Final argument
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.ATTACHMENf 3

lﬁub“ch”'ﬁbbgant

UL 27 1999

BEFORE THE METRO COUNCIL
OF THE STATE OF OREGON

’ . EXCEPTION TO
MICHAEL JENKINS AND SANG KIM HEARINGS OFFICER DECISION

PETITIONERS
METRO CONTESTED CASE

No. 98-07

I
COMES NOW PETITIONERS who take exception to the
Hearings Officer Decision in petitioners' request for a

LOCATIONAL ADJUSTMENT to the URBAN GROWTH BOUNDARY; The

decision to. which these exéeptions are taken was issued on
July 1, 1g99.‘
II
Please consider the following as an exception to
the Hearings Officer decision. If the Metro Council is so
inclined éetitiéners also uée this opportunity to request

that Metro Council remand the decision to the Hearings
' William C. Cox, Attorney
0244 S.W. California Street
Portland, Oregon 97219

(503) 246-5499 ' 3 O



Officer for the purpose oflconsidering additional evidence
which was either not available at the time of the hearing of
which was unnecessary to submit but for new interpretations
given to Metro standards by the Hearings Officer. Those new
'interpretations seem.to be inconsistent with the Metro Staff
report and past practices-. Thus the need'for the evidence
came as a surprisé to the Petitioners.

III

The‘interpretations by the Hearings Officer to which
petitioners take exception and which would need:review by
the Hearings Officer of additional evidence relate to the
following issues:‘

1. Whether agriculture activities being conducted on
land within the UGB are to be considered in applying Metro
Code.Section 3;01.035(c)(5) which is entitled "Compatibility
of proposed ufban uses with nearby agricultural activities"
and stétes:

- "When a proposed adjustment would allow an urban
use in proximity to existing agricultural =
activities, the justification in terms of this
subsection must clearly outweigh the adverse
impact of any incompatibility."

The Hearings officer interpreted this provision to
include activities on neighboring urban property which is
being used for agricultural purposes. Such an interpretation
ignores the applicable zoning of the neighboring property

William C. Cox, Attorney
0244 S.W. California Street
Portland, Oregon 97219
(503) 246-5499
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. and relies inétead on its present use. Existing uée of Urban
Property‘sﬁould not be.the basis for denial of a request for
urban. zoning or iﬁclusion of land within the UGB. Such a
basis for decision renderé the differentiation between urban
and- resource zoning moot and effectively prevents Urban
‘érowth expansion when use of neighboring Urban Land has yet
to be brought into compliance Qith the. zoning on the
property.A(Sée Hearings Officer decision péges 18 and 19).

- 2. The Hearings Officer decision assumes facts not in
thé record. On the issue of need for the subject'property to
facilitated de&elopﬁent on existing urban land the Hearings
Officer concluded that urban services other than gravity
flow sanitary‘sewérs can be provided-to adjéining properties
within the existing UGB without approving the'pefition-
(Decision page 16). That conclusion assumes facts not iﬁ the
record, ignores the applicable standard of practicability,
and ignores facts in the record which ére directly contfary
tozsuch a conclusion.

. A. On the issue of connectivity the‘hearings officer
decisién.concludes options to serve the adjacent urban
property with transporfation access will exist sometime
in the future despite evidence from petitioners that
such alternative access is not now available nor is it
likely to become available due to existing traffic

patterns and connectivity restrictions. It also ignores

William C. Cox, Attorney
0244 S.W. California Street
Portland, Oregon 97219

(503) 246-5499 | 3 z



the fact that Washington County Department of Land Use
and Transportation staff has declared the proposed
connection as'appropriate and consistent with the

purposes achieved by the concept of connectivity. The

Hearings Officer conclusion is based upon an assumption

for which no substantial or credible evidence exists in
the record. It is also based upon a presumption that
the existing urban property:adjacent to the subject
site may not redevelop to meet its zoning but rather
will remain in agricultural use (see Decision page 1@,
line 34-36). Such presumptions, even if based uoon
testimony of the urban land owner; if allowed to stand,
render the zoning and urban nature of the adjecent
property irrelevant and allows a.non?conforming uée to
control future urban growth.boundary expansion.

B. On the issue of sanitary sewer service the
contested decision concludes that the existence of the
possibility of usinova pump station is enough to defeat
evidence that the subject site is necessary to provide
gravity sewer service to adjacent UGB 1and.‘Again, this
‘assumes facts not in the record and ignores.the
evidence introduced by netitioners' that the sewer
service provider opposes use of pump stations. The USA
has informed the Petitioners it will not support

development dependent upon a pump station. The USA

William C. Cox, Attorney
0244 S.W. California Street
Portland, Oregon 97219
(503) 246-5499

33



5

considers pump stations a temporary measure and are
opposed to the cost of construction and maintenance.
The Hearings Officer ignored that evidence énd in doing
- so madé a decision which violates the letter and intent
of ORS 195.020 through 195.085 which dictate }‘
coordination of activities between Metro and special
_ districts and service providers. |

= C. On the issue of water service the evidence -

. indicates that the subject property is necessary for
looping of water systems and extension of that water
system to adjacent urban land. The Hearings Officer‘
seems to assume that to connect these services less
than the total of the subject site is necessary. That
assumption improperly applies the appropriate test. The
test for inclusion is whether provision of ufban
services to neighboring urban property withouﬁ the
subject site would be iﬁbracticable,Anot as ﬁhe Hearing

~. Officer appears to be concluding, impossible. There is
no evidence that less than the subject site will come
in fhe UGB.and to so assume is without basis in the
record or in‘the law.

3. The contested decision improperly equates the
existing land outside the UGB with open space. On decision
page 13, starting at line 26, the Heérings Officer assumed

that the present use of the subﬁect property was open space

- William C. Cox, Attorney
0244 S.W. California Street
Portland, Oregon 97219
(503) 246-5499



¢
when he said that dévelopment of the site will
"substantially reduc[e] the amount of éctual open space in
the area" (page‘13, line 30). The subject prbpérty is zoned
EFU, not Open Space. While the DLCD definition of open space
under - statewide goal 5 canvinclude agricultural land, open
space is a term of law which, if interpreted as choseﬁ by
the Hearings Officer, works to prevent the inclusion of any
agricultural land within the UGB, regardlésé,of its soil
claésification or productivity. In order to conclude the
Vsubject property is in fact open space, findings addressing
the 7 elements of open space contained in the Goal 5
‘definition must be made. Those findings do not exist.

4. The contested decision improperly concludes that
the failure or intentional refusal éf tﬁe school provider to
take a position on the appliéation for locational adjustment
shall be treated>és an declaration that schooi capacity is
lacking. Not only is this an. inappropriate use of the
applicable Metro standard since schools are not an
appropriate consideration, evidence in the record indicates
that two schools presently exisf or wili exist in the
immediate vicinity of the subject property at the time that
the subject property is brought within the UGB. The
requegted adjustmenf does not crgate any demand. for

schooling. It is only when there is a development request

William C. Cox, Attorney
0244 S.W. California Street
Portland, Oregon 97219
(503) 246-5499
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before the governing aﬁthofity that.school capacity is
relevant as_attested by the School District.

5.. The hearings officer interpretatioe of the
Similarly Situated Land prbvision, decision'pagev20/ failS'
to recognlze ev1dence in the record. The Hearings" Offlcer
found on page 21 ‘lines 2 through 4 that no s01ls maps or
similar evidence of the soils on thls and abutting
préberties was in the record. That is-simply net true. Soils
maps and supporting testimony are in the record and
apparently the Hearings Officer missed tkem. In addition,
the conclﬁsion there is no physical barrier that
distinguishes the subject property from the adjacent 26 feet 
ie based upon reasoning which was not announced as a pre |
requisite'to the approval being sought. If the matter is
remanded that issue can be properly addressed with evidence-
from the beoplevpresently and previously fefming the
prbperty (see offer of proof). Much of the existing UGB is
differentiated’from EFU land by lot lines and jurisdictionel
boundaries. The SUbject property was once within the UGB ;
with the lihe establishing the bounéary being the Multnomah
County line. The Hearings Officer dieregard for that reality
is inconsistent with prior Metro action.

:IIIf
In summary, Petitioners request that Metro accept the

above as a statement of exception. In addition, Petitioners'

William C. Cox, Attorney
0244 S.W. California Street
. Portland, Oregon 97219

(503) 246-5499 3 L



request that the matter be remanded to the Hearings Officer
for additional hearings which should substantially reduce
the number of issues which will need review by the Metro

Council if not eliminate them altogether.

William C. Cox, ASB #76110
Attorney for Petitioners -

William C. Cox, Attorney
0244 S.W. California Street
Portland, Oregon 97219

(503) 246-5499 3 7



ATTACHMENT 4
Mmcmm.%;
- dUL 2 2 1999

BEFORE THE METRO COUNCIL

OF THE STATE OF OREGON

o 4

OFFER OF PROOF _
METRO CONTESTED CASE

MICHAEL JENKINS AND SANG KIM No. 98-07

PETITIONERS

I

-~ Comes Now Petitioners and moves the Metro Council to
consider additional evidence which directly bears on the
outcome of Petitioners' application for a locational
adjustment. Petitioners were unable to present the evidence
at the time of hearing by the Hearings Officer due to
surprise at the interpretations offered to Metro Standards
for the first time by the Hearings Officer. Those
inferpretations were inconsistent with the Metro Staff
report. In addition, Petitioners' attorney was not available

at the time of the hearing before the Hearings Officer.

William C. Cox, Attorney
0244 S.W. California Street
Portland, Oregon 97219
(503) 246-5499
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Petitioners request that this offer of proof be
reviewed by the Metro Staff and that the Metro Staff be
requested to comment of this offer of proof.

, ITIT ' |

The following items are offered as proof. They should
be considered by the Met;é Council unless the matter is
remanded for further proceedings as requested by Petitioners

in their Exception memorandum.

1. The Council is requested to take official notice
of the Oregon Department of Revenue Opinion and Order No.
91-1610, dated October 12, 1993 (Copy attached as Exhibit A)
wherein the Départment of Revenue found the construction of
a Wolf Creek Water District Reservoir on the Jenkins
prbperty ieft the portion of subject property immédiately to
the north .of the Washington County line unsuitable to farm.
This finding was based in part on testimony of adjdcent
property owner and farmer Malinowski who stated that-the
property will take several years and a great deal of
nutrients and fertilizer before it becomes fertile ground.

This goes to the issue of similarly situated lands.

2. The Council is requested to accept evidence in the
form of affidavits from previousAand present farmers
cultivating_the Jenkins farm which indicate the property the

Hearings Officer refused to accept as a natural boundary has
‘been abandoned as a farm use "due to its extremely poof

production of cover crops and its inability to support any

William C. Cox, Attorney
0244 S.W. California Street
Portland, Oregon 97219
(503) 246-5499
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other tYpes of cultivation." (Attached affidavit of Alan
Schaff and Sam Van Dyke -Exhibit B). This goes to the issue

of similarly situated lands.

3. The Council is requested to accept‘additional
evidence in the form of documents regarding the Connectivity
indicating only local streets serve the site. The Hearings
Officer decision in effectﬁgssumes that a connector or
" arterial which does not exist will serve the adjacént Urban
land (Attached as Exhibit C). This goes to the issue of "

imélacticability and need to service urban land.

4, The Council is requested to accept additional
eﬁidence in the form of documents regarding the issue
similarly situated lands and soils classifications (Attached
as Exhibit D) | |

ﬁespectfully submitted,

William C. Cox, O 76110

Attorney for Petitioners

William C. Cox, Attorney
0244 S.W. California Street
Portland, Oregon 97219
(503) 246-5499
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i hnting vas held hcfore R acott Ph.inq. Dnrings officer for the Oregan
Departaent of Revenne, at 10 a.m., on April 23, 1992. The hearing was
continued at 10 a.m., cn May 22, 1992. The hearing vas conducted in the
. Departmext of Revenue affices in the state affice building in Portlasd,
Oregon. Michael Jenkins, pstitioner, appesrsd and testified on his ovn
behalf. Richard L. King, attorney-at-lav, represented the pct:ltioum Greg
Malinovski, Cary Pippin, amd Frank Lecmard testified on dehalf of the
petitioners. ‘Sandra Puffy, Maltnomah County assistant counsel, represantad

the Multnomah Comnty Division of Assessment and Taxzation. Bob Alcanters and

Steve Blixt tutif:hd on bmlt of the Hnlt.nouh County nivisiu of Auannnt

and Taxatiom.

The im- in t.his case iz vhether the subject proparty was properly
disqualified from farm-use special assesssent for the 1991-92 tax year.  %The

subject property cansists of two parcels located im Multnomah County. Accoumnt

No. 2-96116-0070 caalhts of 19.82 acres. Accoumt Ko. R-96116-0300 consists
of 16 ‘M acres.

The emty took action to dimnity tha subject property fros farm—-use
special assesssient in June 1991. Notice of this action wvas ded to the

petitioners in July 1991. Petitioners® appeal, filed on 15, 1991, was

vwithin 90 days of their knovledge of tha azsessor's action. %The department's
jurisdiction is provided by OR8 305.275 and 105.280.

Nr. Malinowski, Mr. Pippin, and Mr. Leomard all testified camcerning the
condition of and farm activity on the subject property. 7Tha subject property
vas farsad from approximately 1963 umtil 1988. All parties involved agree
that this is marginal farmland. Hovever, until 1988 the property was able to
be put to a productive use. It vas also indicated that in more recent years
the farmahility of the property has been hindared and it would be very
difficult to tind somecne to fars the property at this point. Mr. Leonard
specifically indicated that it wvould probably not be ncononicﬁ st thiz point
to farm the property. .

Mr. Jenking testified concerning activities om the property =ince 1988.

" Puring 1949 and 1990 = portica of tha property vas scld to the Nolf Creek
vater district for the development of a water holding tank. Omring thia time
a portion of the property vas developed for that purpose and accass vas
provided across the remainder of the property. While this activity did
interfere vith farming operatiaons, it appasrs that a large portian of the
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property vas suitable for farm activity during this period. As part of the
construction project the water distriet filled such of the remaining portian
of the property vith subsoil from its excavations. This was done to
“recontour the land.” Unfortunately, thiz soil is wnsuitable for farm '

s and vill take several years of reclamation before it is usable. The
£411 i3 15 to 20 feat deep in some areas. Both the petitioner and the
comnty's vitness indicated that recomtouring is mot standard farm practice,
especially vhen swbsoil ia used. Mr. Malinowski testified that while some
farsers practice recomtouring, Me would not do it. The property will take
sevaral years and a great deal of nstrients and fertilizer defors it becomes
fertile gromnd. ‘ L _

Hr. Jenkins also indicated that the death of his dsughter, illnexs, and his
participation in the Desert Starm Operation praventad the active farming of
this parcel through the spring of 1991. _ _

The witnesses for Multnosah County did not dispute such of the testimony
presanted by the petitiomer amd his vitnesses. Thay noted that the proparty
had bean used for farming purposes for over 25 years before its farm uvse
stopped in 1988. The county indicated that the use must have stopped in 1988
‘gince the constraction project had begun in 1989. NMr. King'a analysis of the
sitnstion would tend to support that comclusion. Based on the testimony in
evidance in the record, the department finds that the property has not heen
farmed since the sommer of 19848. : ) -

The next question raised is vhether or nat the disuse of the proparty canm be
axcnsed and the farm-use special assessmant retained. Mr. King argues that
alloving the property to lay fallow is an acceptable farming practice.
Moreover, the hardships experienced by Mr. Jemkins and the difficulties
preiented by the construction project all combine to allov this extended.
period of disuse. Ms. Duffy argued that there is mo pravision for combining
disuse provisions and that the period of dfsuse is simply too lang to allow
the fara—-use special asseszment to continme. .

By alloving special assessment for land in farm use the lcgi‘iht.urc vas
seeking to protect bopa fide farm activities from the sncroachment of a market
vhich iz constantly finding higher and better uses for the property. :
Lindfoot v. Dept, of Rav., & OTR 489 (1971). The dominsnt note of the
farm~use special asaessment statutes ig that active, current use of land for
fara purposes is essential to a claim for farm-use exemption. Kellegs v.
Dept. of Rev,, ¢ OTR 561 (1971). Land vhich is incapable of profitable use
for fars purposes because of poor husbandryidoes nmot qualify for special

assessment. Taylor v. Dept. of Rey.. 6 OTR 496 (1976).

¥ith respect to exesptions, taxation of proparty is the rule and exemptionx
ate the exception. sigters e Coputy.

123 Or 144, 261 P 694 (1927). 8ince exésptioms are & sastter of lagislative -
grace, exemption statutes are to be strictly, but reasomably, canstrued.

“elkeeeg S-S 4t "Sect on. we wwanbeEcaasS "(!fff>- <
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8§02 P2d 251 (1972). 8ince farm-use special asseszments ars in tha naturs of a
partial exemption from taxatiom it is absolutely essential that the
application falls squarely vithin the tersms of the qualifications in the

statute. Masters v. Dept. of Rev.. 5 OTR 134 (1972).

In thiz came, the comnty took steps to disqualify the subject property from
farm-use special assessment purssant to ORS 108.397()) which provides for the
removal of the spacial assessmext vhen the assessor discovers that the .
proparty is no lomger being used as farmland. While the disqualification
wnder this procsdure vill require tha assessment of the property at itz real
market valoe, additicnal penalties for back taxes will mot be azsessed 50 long
as the land iz not converted tc a usa which is incomszistent with its return to
use as farmland. OR8 108.382(1). , o

e definitiow of farmland and ¥ars uses are set ocut im Chapter 215 of the
Oregon statutes. ORS 215.203(2) (b)(B) provides that lamd lyiag fallov for ane
year as a normal and regular requiresest of good agricultural husbandry canm ba
considered the currant eamployment af land for farm uss. While certain cases
have alloved a somewhat longer period of time for land to lay fallov xhen
requirad by reasons of good agricultural hesbandry, that iz mot the situation
in this case. Tha record establishes that recontouring lamd with subsoil is
not & good agricultural husbandry practice and thersfore an extended fallow
period doces mot fall squarely vithin the defimitions of farm use as set forth
in the statute. Marsover, vhile it is clear that the petitioner has suffersd
several ‘sat backs vhich have hindersd the use of this property over the past
fev years, thers is no provision in the statute for combiming reasoms for
disuse. Disuse paricds cannot bhe added together to justify a three-year
period during which the property vas mot farmed.

In a property tax appeal the burdem of proaf is on the party sesking
affirsative relief. Thisz means that the petitiomer must shov that the
assessor's actions were incorrect and that the requested action iz correct. A
preponderance of the evidence is required to meet the burdem of proof.

OAR 150-305.115~(8)(9). In thisz casa, the coumty appsars to dave acted
properly, accordimg to statute, im taking the actiom to disqualify the subject
property because of its lack of a qualifying farm use. In arder to meet the -
burden of -proof, the petitiomer must clearly shov that the extended period of

- disuse {s alloved by the statutes. This has not been done. The departmant
can find no authority vhich would allov it reinstate the fara—use special
assessment for the subject property for the years at issue which is vithin the
confines of the statutory scheme set forth by the legislature. '

NOM, THEREPORE, IT I8 ORDERED that the appeal iz denied. The assessar’s

action of disqualification is sustaiped. The real property shall ramain
. taxable at real market value for the 1991-92 tax year. i

Dama 1 minion and Order MNa. 91"1610 ’ EvYuinir
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Dated and mailed at Salem, Oregoa, this lZ'.l"',’. day of OO~ - 1993.

Not.ic@; :

Nawma &

. e DEPARTMENT OF REVENUB
CERTIFIED TO 264 TRUE COPY '

ey hahooms

Seevices Center
DEPARTMENT OF REVENDE

‘A.-‘uuu. pirgcToX

If you vant to appeal this decision, file a eo-pidnt in the _
Oregon Tax Court, 520 Justice Building, Salem, Oregam 97310. YOUR

. COMPLAINT -MUST- B2 FILED VITHIN 60 DAYS AFTER THE MAILING DATE

mm.mmsmuwmmmm.mm
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€47 5755 => W.C.COX Attorney ;
SCHAAF

. s« 7122199; 2:15PM;
R T/22/98 | THU 14:26. FAX 647 5755

AFFIDAVIT OF AL AN SCHAFF
STATE OF OREGON )
County of Washington ; =
I, Alan Schafr, being first duly swom say:
. Tam a commercial farmer and have beena&xmuformaqyycam
2. Ileased Tax Lot 7 in Multnomah ocated directly north and adjacent

3. Initially, ¥ cultivated the entire property for grass seed.

4. Iabandoned farmiugthelompotﬁonofTabet7dmn'bcdastbearea
'southandeastofthercsavoirtolhcsouthernpmpeﬂylinedtwtnits
' cxtmnelypoorpmducﬁonofcovuuomandiminabﬂtytompponanyothcr

types of cultivation.
5 qued&mmmmcmloflwsmfmmwmmmmmmue
top soil on the backside of the mmm&mwmngm

Notaxy Public for the Statc of Orogon
My Commission Expires: v '




Received: 7122199; 11:00AM; 503 681 7648

———

=> W.C.COX Attorney ; "2

JUL. 22.1999 11:024M  LAND DEV CONSULTANTS
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