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ORDINANCE N O. 50
THE METROPOLITAN SERVICE DISTRICT ORDAINS THE FOLLOWING:

SECTION 1. Purposes.

The purpose of these rules and regulations is to prescribe
the-procedures and requirements for the notice, assessment,

collection and enforcement of civil penalties.

SECTION 2. Definitions.

Unless otherwise requiréd by context, as used in this subdivi-
sion:

A. BOARD. Board means thé-Board of Directors of the
Metropolitan Service District.

B. MSD. MSD meéns the Metropolitan Service District,
a municipal corporation established and existing under the laws
of the State of Oregon, ORS Chapter 268.

C. DIRECTOR. Director means the Director of an operat-
ing division of the MSD.

D. ORDER. Ofder means (a) any action satisfying the
definition given in ORS Chapter 183 or (b) any other action so
designated in ORS Chapter 268.

E. PERSON. Person means any individual, public or
private corporation, industry, pértnership, association, firm,
trust, estate, city, county, special districét, or local govern-

mental unit and any other legal entity.
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3F.l”RESPONDENT{ -éespondent means the perSOn’against'l
whom a civil,penalty is assessed;' | :
| G. AVIOLATION; Violation means a transgression~of any
l, provision or condition‘of any'license.and_includes both acts
‘and omiSSlons;' B o |
’ﬁ. tICENSE."'License; ‘asi used 1n ‘this ordlnance;‘hasi
ithe:meaning given that word by'ogs-183.3l0(3) (1975 Replacement
Part). S T AN SIS R

2ot

SECTION 3. Consolidation of 'Proceedings: '

.Notwithstanding'that each andfevery violation is a'separate and
: distince offense, and in cases of continuino violation;'each
day's continuance‘is a separate‘andydistinct violation, proceed-
ings forbthe assessment of multiple civil penalties for multiple

violations may be consolidated into a single proceeding.

SECTION 4. Notice of Violation and Intent‘to Assess Civil'Penalty,
| A. (1)' Except as ‘provided in subsection (c)»of this
Section, prior to the assessment ofvany ciyil penalty thei
- Director shall serve a written notice of‘violation and in-
,tent to assess civil penaltles upon the respondent |
(2) The notlce shall be personally dellvered or
bsent by reglstered or certlfled mall by an employee of MSD -

or any other competent person .over the age of 18 years to-

(a) The respondent; or

PAGE TWO



(b) Any'person designated by law asscom-
"petent to receive service of a summons
‘or notice for the respondent;‘or'
(c) Following appearance‘of counsel for
the party, the party's counsel;'
"_B. A notlce of v1olatlon shall spec1fy the v1olatlon
'and state that. MSD w1ll assess a civil penalty 1f the v1olat10n
o contlnues Oor occurs after flve days follow1ng service of the
notice. |
C. Written notioe of violation and intent_to assess a
civil penalty‘shall not be reqniredywhere:

(l) Athe respondent has otherwise receiyed actual
notice of violation.not less than five.dayS'prior to the
violation for which a penalty is-assessed. ‘A _

(2) the v1olat10n 1s of a type that would normally
not be in existence for flve days or the jurlsdlctlon of
MSD to prosecute the v101atlonils llable to be 1nterrupted

within that time.

SECTION.S. Mitigating and Aggrayatinéﬁfaotors.

-h. In establlshlng the amount of a 01v11 penalty to be
assessed, the Dlrector or the Board shall con51der‘the following
factors:

(1) Whether the respondent has committed any prlor

v1olat10n, regardless of whether or not any admlnlstratlve,
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civil, or criminai proceeding was'commencedhtherefor;d
| (2) The history of the respondent in taking all
feasible steps or procedures neceésary or'appropriate_toA
correct any violation; o |
(3) The economic and finanCial’conditions of

the respondent;

B. " In establlshlng whether a 01v1l penalty should be
remitted or mltlgated, the Dlrector or the Board may cons1der the*
follow1ng factors' | | :

(l) Theigraﬁity and magnitude of the Violation;

(2) Whether the violation was'reoeated”or con-

tinuous; | |
(3) Whether a cause of the v1olatlon was an un-

av01dab1e ac01dent, or negllgence, or an 1ntentlonal act

of the respondent- o | |
| (4) The opportunlty and degree of dlfflculty to L
"correct the v1olat10n, |
(5) The respondent's oooperativenees and efforts

to correct the violation for which the‘penaity.is to be"

asseseed;-

‘(6)_ The cost to MSD of 1nvest1gat10n and correc-
tlon of the 01ted v1olatlon prlor to the tlme MSD recelves

respondent s answer to the wrltten notlce of assessment of

L . .
N \
! .‘ '

01v1l penalty, or

(7)  Any other relevant factor: -
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id;' ‘Unless the issue is raised in respondent's answer

'to the written notice of assessment of CiVil penalty, the Board

may presume . that the economic.and finanCial conditions of respondent
'_would allow impos1tion of the penalty assessed by the Director.

At the hearing, the burden of proof and the burden of coming

forward With eVidenoegregarding.thegrespondent s economiovand'
finanoial condition or regarding any factor urged.in mitigation

shall be upon the respondent;

SECTION 6. Zoo Schedule of Civil Penalties.

In addition to any liability, duty, or other penalty provided by
.law, the Director may assess a ClVll penalty for any violation
pertaining to the Zoo by service of a written.notice‘of'assessment
of civil penalty upon the respondent. The amount of such CiVil
3penalty shall be determined conSistent with the follow1ng schedule°

" A. Not less than one hundred dollars ($lOO) nor more
Vthan five hundred -dollars ($500) for'violation of an order of
MSD or its Board. =

B. Not less than twenty-fiye dollars ($25) nor more

than five hundred dollars ($500) for any violation which causes,
contributes to, or’threatens‘the injury of any Zoo animals.‘

-C; Not less than twenty—fivevdollars ($25) nor morev

~than five hundred dollars ($500) for any other violation.

,SECTION‘7 Solid Waste Schedule of Civil Penalties.

In addition to any liability, duty, or other penalty prOVided by '
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’law,‘thevblrector may assess a civil penalty for any violation
pertaining to the transferring,ﬂproceSsing<or-disposalvof solid .
waste by service of a written notice.of assessment of civil
penalty upon the.respondent. Thelamount‘of-such civil penalty
shall be determined consistent with the following schedule? ‘

o A. Not less than one hundred dollars ($100) nor more
" than flve hundred dollars ($500) for Vlolatlon of an order of
MSD or . 1ts Board

,B._ Not less than twenty-five dollars ($25) nor more

than five;hundred dollarsv($500),f0r_anY'other violationl

SECTION 8. Written Notice of Assessment of Civil Penalty;
When Penalty Payable.

1 A. A civil penalty shall be due and payable when the
'respondent is'served a_Written‘notice of assessment ofrcivil
‘ nenalty signed by the Director. Service of the written notice
u'of Assessment of Civil Penalty shall be in accordance with the
service prov151ons of sectlon 4 | |
B. The written notice of assessment of‘c1v1l penalty:
'shall 1nclude.
| 'l. A reference to the partlcular sectlons
of the statute, rule, regualtlon,'standard order,
ceértificate or~permrt;rnyolved;?
~.2.. A short and plain statement of the matters

asserted or'charged;
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3; A statement of‘the amount'of the penalty or
- 'penalties imposed; and | |
o 4. LA statement of the respondent's rlght to
request a hearing. ‘ | - t
| C._ The respondent shall have twenty (20) days from the
date of mailing. of the notlce 1n Whlch to make wrltten appllcatlon
.for a hearing before the MSD
D. All hearlngs shall be conducted pursuant to the con—
',tested case hearlng procedures in the MSD code.
E. Unless the amount of the . penalty is paid within
ten (10) days after the order becomes flnal the order shall con-~
stltute a judgment and may be filed in accordance with the prov1—
sions of ORS 18. 320 to 18 370 Executlon may be issued upon the
order 1n the same manner as executlon upon a judgment of a court

Of record. v et o0

LA
)

: SECTION 9. 'Compromise or Settlement of Civil Penalty by Director.

At any tlme subsequent to serv1ce of the wrltten notlce of assess—'
ment of 01v1l penalty, the Dlrector is authorlzed to seek to com-
promise or settle any unpald c1v1l penalty . whlch he deems appro-
prlate.‘ Any compromlse or settlement executed by the Dlrector

shall not be final untll approved by the Board.
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