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TO: GOAL 5 Technical Advisory Committee

FROM: PAUL KETCHAM, METRO

RE: Enhanced Goal 5 Inventory

DATE: October 20,2000

Introduction

Based on comments from several Goal 5 members as well as my own understanding of
the revised State Goal 5 rule, we have been looking at ways to enhance the basic
inventory for our Goal 5 Streamside CPR program. Accordingly, this memo outlines our
approach to an improved inventory - the foundation for any regional program to address
fish and wildlife habitat.

To this end, we are presenting our draft methodology to the Goal 5 TAC. We have
elected to start with a pilot project using Rock Creek (the one in Clackamas County), a
tributary of the Clackamas River. We are seeking your thoughts and comments about the
efficacy of our method before we apply it to the whole area within the Metro
j urisdictional boundary.

At a later time we plan to use the selected methodology to evaluate the lands within a
specified distance outside of the Metro boundary. Doing so will help analyze areas under
consideration for expansion of the Metro urban growth boundary and help ensure
coordination with natural area plans by the Metro Greenspaces Program.

The purpose of this memo is to describe how we plan to collect, synthesize, and organize
data in order to enhance our inventory and ensure compliance with State Goal 5. I look
forward to any comments you may have.

Goals of our inventory enhancements:

l. Comply with statewide planning goals, especially Goal 5;
2. Establish baseline conditions and monitor changes over time;
3. Provide a foundation for a Goal 5 protection program, including

restoration opportunities;
4. Support program evaluation and assessment.

Proposed methodolory for Metro's enhanced Goal5 Inventory:

This project will build on the existing Goal 5 GIS Inventory of streams, floodplains,
wetlands, and slopes and will utilize remotely sensed data to create new data items. The
new data will include information on vegetative cover types, forest canopy structure, and
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forest canopy continuity for streamside areas and uplands. These data items will be
collected in a highly repeatable fashion and compiled into stream reach units based on
channel types for approximately 900 miles of the region's streams.

The core data collection methodology we reconunend is based on the following process:

A. Delineating polygons for all forest canopy cover within the region.
B. Delineate subwatershed units based on channel types (or geomorphic units).
C. Delineate stream corridor, including associated wetlands.
D. Classify forest canopy data layer based on the following categories: within

stream corridors, associated to stream corridors, and noncontiguous to stream
corridors.

E. Determine the type of forest canopy and other vegetation within these polygons
by summarizing landcover/vegcover classes from remotely sensed GIS data.

F. Use landcover data to characteize the non-forested vegetation and landcover.
G. Data manipulation to generate summary data for streams and watersheds.

Mapping products for the October 20,2000 Goal5 TAC

l. Map 1: Rock Creek Watershed: polygons for forest canopy contiguous and
noncontiguous with stream corridors

2. Map2 Land cover types within forest canopy polygons

3. Map 3: Rock Creek Watershedr geomorphic subwatershed units

How our stream corridor inventory will fulfill our goals:

l. Comply with statewide plannine eoals. especially Goal 5

We believe the proposed methodology for our inventory approach satisfies the
requirements of the Goal 5 rule. Staff is preparing an analysis that will describe goal
compliance issues in detail. We are also attempting to coordinate our inventory with
local governments to avoid duplication of efforts, especially for those local governments
which are currently updating their respective Goal 5 programs.

2. Establish baseline conditions and monitor chanses over time

This inventory project will determine the location, quality, and quantity of vegetation
associated with streams and rivers within Metro's jurisdiction. We are proposing a
mapping methodology that will be applied periodically over time to reliably evaluate
changes in width, quality, and continuity of habitat within stream corridors and upland
areas.
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Staffis currently researching objective measures of habitat conditions in order to
characterize the ecological health of stream conidors and upland habitats. These
measures can be used as a proxy for identifying "properly functioning conditions."

Below is a list of possible objective ways we can display and evaluate the data we collect
in this inventory project.

A. lTatershed delineation We will identifu the major watersheds in the region (Lower
Willamette, Columbia, Clackamas, Tualatin, and Sandy). Subwatersheds within these
larger watersheds will be identified in consultation with local govemments.

B. Stream geomorphic unit determination. Metro has classified each stream in the
region according to geomorphic units, or channel types. Two physical characteristics,
gradient and confinement, characterize channel types. A total of eight classifications
were used as adapted from the Oregon Watershed Enhancement Board. Paul
Fishman Associates completed this work for all streams in the Metro region for the
December 1999 Streamside CPR document.

Classification of channel types allows us to link geomorphic conditions and existing
vegetation characteristics. We can aggregate these units to analyze the entire stream
length, or a particular tributary. This method will also allow us to link with other data
such as total impervious surface to enable a composite picture of watershed health.

C. Stream Corridor definition. The widths would be defined as set forth in the
December, 1999 Streamside CPR: 200 feet on each side of streams from top of bank,
slopes exceeding 25o/o occuning within 175 feet of the stream, and floodplains

D. Uplandwildlife habitat definition. For purposes of the inventory, we will be mapping
vegetation cover that extends beyond the stream corridor mapping unit. The
inventory will focus on forest land cover, but shrub, agriculture, and meadow
categories will be considered for mapping.

E. Landcover data utilizalion. Using 1998 Landsat imagery, we can analyze the kind of
vegetation (or lack thereof) within the unit of analysis. These landcover types can be
further evaluated using year 2000 ortho photos. Landsat imagery enables
classification of l6 landcover types. These images are used as one of the primary
data sources for the Metro Greenspaces Natural Area Program.

Coniferous Forest (closed, open, scattered)
Deciduous Forest (closed, open, scattered)
Mixed Forest (closed, open, scattered)
Shrub (closed, open, scattered)
Other (water, barren or sparse, meadow/grass)
Agriculture (low structure, high structure)
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These landcover types can be collapsed to facilitate analysis. For example, the nine
forest canopy categories can be collapsed into one category: forest canopy.
Similarly, the three shrub canopy layers can be collapsed into a single layer. This
aggregation could simplify evaluation of data, but at the same time would retain the
more detailed data for further biological analysis.

F. Wetlands and lakes. GIS data depicting wetlands and lakes will be combined with
landsat imagery to enhance the fish and wildlife inventory.

G. Evaluating the dato. Utilizing the above information, the following objective
measures are possible for characterizing stream corridors and upland wildlife habitat:

Enhanced Metro Goal 5Inventory
Possible Fish and Wildlife Habitat Measures

Attribute Description of Measure

A. Width of
vegetated
corridor

Minimum & maximum width
Average & median width

A.l. width (%
> 50 feet)

Percentage of segment, stream reach, or watershed with vegetated
corridor exceeding 50 feet
Rating scale: Excellent, good, fair, poor

A.2. width (%
> 100 feet)

Percentage of segment, stream reach or watershed with vegetated
corridor exceeding 100 feet
Rating scale: Excellent, good, fair, poor

A.3. Width (%
> 150 feet)

Percentage of segment , stream reach, or watershed with vegetated
corridor exceeding 150 feet
Rating scale: Excellent, good, fair, poor

A.4. Width (%
> 200 feet)

Percentage of segment, stream reach, or watershed with vegetated
corridor exceeding 200 feet
Rating scale: Excellent, good, fair, poor

B.
Connectivity

Number of road crossings, ?, development encroaching to top of bank
per mile
Rating scale: high, medium, low fragmentation

C.l. Forest
Canopy

Acreage and percent offorest canopy by type (open, scattered, closed)
per segment, stream reach, or watershed

C.2. Wetlands
and lakes

Acreage and percent of wetlands and lakes per segment, stream reach
or watershed (Title 3 wetlands and lakes)

C.3 Shrub
Canopy

Acreage and percent of shrub canopy layer per segment, stream reach,
or watershed
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c.4.
Agriculture,
meadow and
grass

Acreage and percent of other vegetation categories (agriculture,
meadow, and grass) per segment, stream reach, or watershed
(excluding Title 3 wetlands)

D. Urban Acreage and percent of segment, stream reach, and watershed in urban
use

E.l. Upland
Forest Canopy

Acreage of upland forest canopy (combining open, scattered, and
closed) contiguous to stream corridor by segment, stream reach or
watershed

E.2. Upland
non-forest
vegetation

Acreage of upland non-forest vegetation contiguous to stream corridor
by segment, stream reach or watershed

E.3. Upland
Forest Canopy
contiguity

Linear feet and percent of stream corridor boundary that is contiguous
to an upland forest canopy

H. Evaluation of stream corridor and upland habitat data. The above measures will be
compiled for each geomorphic unit, stream reach, and watershed in the region. This
will allow analysis of stream corridor and upland habitat conditions and how they
vary across the region. The analysis can be repeated at periodic intervals to allow
comparison of conditions across time. Stream reaches and watersheds can then be
monitored to show where conditions are improving, remaining the s€une, or declining.

3. Program implementation

The inventory data and mapping information can be used by local governments as a
source of information in developing local plans, reviewing development applications and
changes in local zoning. For example, local govemments could condition development to
avoid fragmenting forested areas within stream corridors.

4. Restoration opportunities

The inventory data and mapping information can be used in conjunction with other
information sources such as local watershed assessments to help identifu and prioritize
actions to restore or enhance streams and watersheds. For example, areas that are in
degraded condition can be identified and evaluated for restoration potential.

5. Program evaluation and assessment

The results of periodic monitoring can be used to assist in determining whether regional
goals for protecting the integrity of stream corridors and watersheds are being realized.
These goals are further articulated in the Regional Framework Plan, the Regional Urban
Growth Goals and Objectives, and Metro's Vision Statement for stream corridors. In
addition, the data will help Metro address the development of performance measures to
evaluate progress toward achieving 2040 planning objectives.
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PuRpose

KEY FINDTNGS

AFFECTED REGULATIONS

Executive Summa

This report evaluates Ballot Measure z, which, if passed, would require
state and local governments to pay compensation if they enact or enfo"ce aregulation that lowers the value of an owner's property by restricting its ;e.To date, there remains a considerable amount of uncertainty about it u ."*uand fiscal impact of the measure. This study seeks to inform the elecbr;;
by providing objective answers to the following questions:

o what types of regulations, rules, and goars would be covered under
Measure 7?

. were Measure 7 to become law, what would be the impact on state and
local government budgets of a subset of these regulatory policies?

As noted in the second question, time and data constraints permit ananalysis of only a small subset of the rules and regulations thai could triggercompensation under Measure z. Moreover, we estimate those impacts fo;'-'only a iimited number of jurisdictions. consequently, our work serves toillustrate costs for a few isolated cases and does not attempt to provide acomprehensive assessment of the measure's fiscal impact. our analysis
considers only fiscal impacts to gouent"ment and does not address the broaderbenefits or costs to societr'.

Measure 7 would increase the budgetary cost of implementing and
enforcing regulations. In response to those increased costs, governments mayissue fewer regulations, or may change the rigor with whictitrr"S, ".rio"""--'current ones. while such a behavioral response is possible_perhaps evenlikely-we have no way of predicting the degree of th.t response. Therefore,our estimates assume that the regulatory behauior of state and,local
gouenl,nettts would not change uith the passa3e of this tneosure.

We identify g0 state and local government actions we believe could triggercompensation under the initiative (see Table 2 and Table 3 in the main bold-of the report). comprehensive rand-use prans, zoning ordinances, andsubdivision ordinances are the most obvious candida-tes. However, theimpact would extend beyond traditional land-use restrictions because theinitiative specifically defrnes property to include structures, minerals, forestproducts, and other crops. consequently, building codes, safety regulations,and a variety of environmental regulations are also covered by-theteasure.

Page ii
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? TCTUPORAL SCOPE

Like other ballot measures that preceded it, this measure-if
passed-would face legal challenges and could be modified by the state
courts. The courts' rulings on the measure's degree of retroactiulty would be a
key determinant of the measure's fiscal impact. For example, in awarding
claims related to the urban-growth boundaries (UGB), which were adopted in
the late 1970s, the courts may deny compensation to people who purchased
affected properties in the 1980s and 1990s after the regulatiort went into
effect. However, there is ambiguity on this point. Measure 7 states that
compensation is required when a regulation is "first enforced or applied,"
which has led some legal observers to conclude that the measure would make
nearly all landowners eligible for compensation regardless of ownership
tenure. That is, the measure would be "fully retroactive." If courts consider
the measure to be fully retroactive, the estimated fiscal impacts, for certain
regulationi, would increase substantially.

To help address the question of the proper interpretation of the measure's
temporal scope, we sought a legal opinion from the former City Attorney for
Lake Oswego, Jeff Condit. Mr. Condit has concluded that the measure could
be "fully retroactive" although ambiguity persists. His full opinion is found in
Appendix C.

Flscau IMPACTS
We have neither the resources nor the technical capabilities to forecast

with any certainty the fiscal impact of the more than 90 types of regulations,
applied by hundreds of state and local government entities throughout
Oregon. We have chosen case studies in a variety of geographic areas, dealing
with a range of topics (and use, environment, and other), at a variety of
scales.

The case studies we have selected cover five types of regulations: l)
municipal zoning, 2) public-beach access and coastal-resource protection, B)
Oregon's Forest Practices Act, 4) urban-growth boundaries, and E) rural-
subdivision restrictions. Our work reports the claims for only these selected
regulations. We do not attempt to nake a comprehen"siue, statewide
ossessrnerlt of the tneasu,re's fiscal impact. Given the ambiguity surrounding
the measure's temporal scope, we provide a pair of estimates for each case
study. one estimate reports the claims assuming the measure is partiolly
retroactiue (that is, only people who held property before a regulation went
into effect would receive compensation). A second estimate reports claims
assuming full retroactivity (that is, all affected property would receive
compensation regardless of ownership tenure).

Table 1 summarizes claims for compensation for selected regulations and
jurisdictions.

ECONorthwest Page iii
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Recent and oending municipal zonins. Municipalities update and
change land-use zones in pursuit of economic and social goals. once a
zone designation is set, the market recognizes the income-producing
potential of the allowed use and the land value changes accordingly,.
Any subsequent change to the zoning is likely to impact the varue of
the land, if even by a small amount. we reviewed recent and pending
zoning changes in Portland and salem and found three exampres of
recent zoning changes that could generate Measure 7 claims.
Portland's Neighborhood Proposal for Southwest, as currently drafted,
could generate claims of up to $8.3 million. In salem, the city could
pay compensation of nearly $13 million associated with the North
Salem Downtown Plan and restrictions on cell towers on residential
properties.

Public-beach access and coastal-Resource Protection. Beachfront
property owners could claim that the Oregon Beach Bill reduces
property values by precluding development on the dry sand adjacent
to their properties. specifically, we evaluate coastal properties on the
63 miles of the Oregon coastline that is zoned for development,.
Assuming public access reduces property values by S percent, we
estimate Measure 7 claims related to the Beach Bil would fall
between $15 million and $78 million depending on the degree of
retroactiuity.

oreeon's Forest Practices Act, adopted in l97r and effective in lgz2,
regulates harvest practices and other forest operations; for example, a
certain number of trees are to be left unharvested in riparian areas,
clear-cuts are limited in size, and harvested sites must be replanted.
According to the oregon Department of Forestry, this translates into a
6% loss in timber volume for western oregon ar.d 2o/o loss in Eastern
Oregon.
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t The state of Oregon owns the beaches and lands up to the hlgh tide [rne. Oregon,s beachbill assured public access along the dry sand portion ofthe beach (ihereby prohibiting
strustures) up to a survey hne calculated as 16 feet above the mean hrgh tfte ljne. H-owever,
this public easement is rei.nforced or underlain by a public easetnent inherited from uative
Oregonians. (State ex rel Thornton u. Hay.) As such, it can be argued, coastal shoreland
owners never acquued title to thrs aspect ofthe property and, under Lucas u. South Carotina
Coastal Conservatian Commission, would not be entitled to compeDsation under Meaeure ?.
However, there have been contrnurng challenges in Oregon's appellate courts to Thoraton and
to the coucept of a public easement along the beaches. To aate, tUe U.S. Supreme Court has
refused to consider tbe matter but some lawyers continue to ar€ue the invalid,ity of the
easement found ln Thornton and who would logrcally contend that compensation for this access
uoder the Beach Bill would be requrred by Measure ?.
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Urban-srowth boundaries. Economic theory suggests, and several
empirical studies support the conclusion, that g:owth controls affect
Iand values. In Portland, for example, land just irtside the urban-
growth boundary OGB) is worth up to 30 times the amount of land
just outside the UGB. Under Measure 7, eligible landowners of
property outside of the boundary could claim compensation for losses
associated with the UGB policy. Given the large amount of acreage
affected, the UGBs that surround Oregon's major population centers
could trigger claims in the billions of dollars<ssuming gouent"ments
continued to enforce those boundaries.

Recent restrictions on rural land divisions. The Oregon Department
of Land Conservation and Development recently released neu' rules
governing the subdivision of land in rural residential "exception
areas." Roughly 89,000 acres of land that could have previously been
allowed by County zoning to be subdivided into half-acre and acre lots
can now only be subdivided into lots two acres or larger. We estimate
claims related to this policy would total $56.7 million.

The fiscal impacts reported in Table 1 do nof incorporate Iegal and
appraisal fees that would be associated with each claim. They additionally
assume that all eligible landowners would frle for compensation. However, it's
reasonable to expect that less than 100 percent of eligible claimants would
participate in the process. Some landowners would be unaware of their
eligibility, and others may be aware of their eligibility but would forego filing
a claim because the associated legal and time costs would be larger than their
expected award. We would anticipate that the rate of participation would
likely be higher for some regulations that lend themselves to class-action
lawsuits. Table 12, in the main body of the study, reports our estimated
claims assuming different levels of participation.

ECONorthwest Page v



Table 1: Estimated claims for selected Regulations
and Jurisdictions

Recent Municipal Zoningt
$8,296,376
$2,700, l0g
$9,910,679

$8,296,3?6
$2,700, log
$9,910,679
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Urban Growth Boundaries (lost urbanization)
Portland $g,4g3,ozz,gzgSalem-Albany-Corvallis $2,1g2,120,8gb
Eugene-Springfeld
Bend 

r $L,567,994,547
$535,094,921

Restrictions on Rural Land Divisionsr $56,782,b00
Source: ECONorthwest

Portland's Neighborhood Proposal for SW
North Salem Downtown Plan
Salem Cell Tower Restrictions

Public Beach Access and Coastal
Conservation

Oregon Forest Practices Act

$15,634,080 $29,170,400

S916,700,000 not estimated

$6,996,154,757
$4,264,241,190
$3,135,769,093
$1,070,169,642

$56,737,500

ECONorthwest

' Goveruments enacted these regulations recently, so there is uo d.ifference rl1 estimates underthe full and partial netroacttvrty assumptrons.

CREDENTIALS OF REPORT AUTHORS
This report was prepared by John Tapogna, Terry Moore, and JimEbenhoh of ECONorthwest under contract to 1000 Friends of oregon.ECoNorthwest is the Northwest's largest economics consulting firm and hasa staffof 35 in offrces in Portland, Eujene, and Seattle. ECO works forprivate'and public'sector_clients throughout the United States, with anemphasis on the West and Pacific Northwest. Since tsza, ECO staffhascompleted more than r,000 projects in economics, finance, planning, andpolicy evaluation. we provide resumes for Mr. Tapogna, tuir. tutoo"", and Mr.Ebenhoh in Appendix D.
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Section 1 lntroduction

PURPOSE
Ballot Measure 7 would require that state and local governments to

compensate landowners when a state or local law or regulation has the effect
of reducing property value. If passed, property owners could claim
compensation related to a range of laws and regulations, including zoning-
use restrictions, resource-management and environmental-protection rules,
and public infrastructure requirements. To date, there remains a
considerable amount of uncertainty about the scope and frscal impact of the
measure. This study seeks to inform the electorate by providing objective
answers to the following questions:

What types of regulations, rules, and goals would be covered under
Measure 7?

a

. were Measure 7 to become law, what would be the impact on state and
Iocal government budgets of a subset of these regulatory policies?

As noted in the second question, time and data constraints permit an
analysis of only a small subset of the rules and regulations that could trigger
compensation under Measure 7. Moreover, we estimate those impacts for
only a limited number of jurisdictions. Consequently, our work serves to
illustrate costs for a feu' isolated cases and does not attempt to provide a
comprehensive assessment of the measure's fiscal impact.

our analysis considers only fiscal impacts to goventment and does not
address the broader benefits or costs to society, or the pattern ofincidence of
the current and propos.ed policies on taxpayers. A full evaluation, in contrast,
would look at the impacts of regulation (both benefits and costs) on society,
the broader economy, and the environment, rather than just at the impacts
on the public sector. Some regulations provide benefits in excess of their
costs, while others impose burdens in excess of their benefits. Therefore, the
overall effect of Measure 7 depends on which regulations would be eliminated
and whether those regulations impose net costs or net benefits.

we do not take a position in this report on issues like whether private
property is over- or under-regulated, whether compensation would fairly
distribute the costs of regulation, or whether the regulatory retrenchment
that may occur would do more benefit or harm to the economy and quality of
life in oregon. Rather, we are trying to answer a specific question about
Measure 7: what are some examples of the fiscal impact, on state and local
governments in oregon, of paying the compensation that the measure
proposes, assuming all regulations stay in place? Ultimately, in concept at
least, voters will be trying to answer whether the balance of fairness and
efficiency is better under Measure z or the existing system, and whether they

Page 1
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are willing to bear larger, general taxes or do without some of the regulationsthat are in place.

In any analysis of this scope, some assumptions must be made. Sinceconclusions depend so heavily on assumptions, we have tried to be thoroughin documenting those assumptions, both in general (in Section B) and for thespecific cases that we have chosen to evaluate (section 4).

BACKGROUND ON TAKTNGS AND MEASURE 7
The takings clause of the Fifth Amendment to the U.S. Constitutionstates "nor shall private property be taken for public ,r", ,oithout just

coEpensation." Article I, Section 18 of the Oreton Constitution echoes thisfederal clause, stating that "Private property shall not be taken for publicuse' nor the particular senrices of any man be demanded, without just
compensation..." Tlpically the courts have interpreted this to mean aphysical taking of land, where the government acquires property-that itdesires for some public purpose-from the landowner. A;;";;irtory taking,,,where property values are diminished by regulatory action,l" 

"l.o possiblethrough the process of inverse condemnation, but ii is less common property
owners have long been able to claim compensation for ""gula[ry takings thatdeprived them of nearly all economic ussof their land,, u", *"rrs have onlyrecently broadened the grounds for compensation. Precedent-."ttirrg caseslike Dolan v. Citv of Tieard. "rd , fo.example,_ require that regulations have " togi""Grrd;;;;E;rt
relationship to the effects of the land use.,

some people believe that the Fifth Amendment and its interpretation bythe courts is inadequate, and that measures are needed to both reduce theinfringement of private property rights resulting from government regulationand to ensure compensation in the Lvent of such infrirri"-"r,tla variety oflegislation has been proposed at both the national level and in various statesto achieve these goals. Measures in washington and Arizona were defeated inthe past decade, while Texas, louisiana, Milsissippi, and Florida a1currently require compensation for regulations thai ""dr"" p""r"rr, value bysome threshold amount.

Measure 7 is different from these other state laws in that it would requirecompensation for any reduction in fair market value, regardless of the extentof the reduction. specificaily, Measure i *""ra 
""qrri"" io,,r""rr-"rr, payment("compensation") to landowners whenever a state or local law .,has the efrect,,of causing any reduction in the fair market value of reainr"n"; o,restricting its use. The measure applies to any 6tate or rocar statute,administrative rule, ordinance or other enforceable enactment of government.

z see' for example, pennsvlvauia coal co. vs Mahon 260 us ag3 (lgz2).
I The proportionality critena has been held by the supreme court to apply only ia the context of ded.ications.

Page2
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The measure defines real property to include buildings, minerals, timber and
crops. A "reduction in fair market value" includes costs to protect habitats or
similar environmental resources or open space, historical, archaeological or
cultural resources, or low income housing.

Measure 7 exempts (l) federal laws; (2) laws prohibiting selling
pornography, performing nude dancing, selling alcohol or controlled
substances, or gambling; and (3) "adoption or enforcement of any historically
and commonly recognized nuisance laws." The third exemption is to be
narrowly construed in favor of requiring payment.

We include the full text of Measure 7 in Appendix A. In addition, we
requested two legal opinions in conjunction with this fiscal-impact analysis,
which we include as appendices. In Appendix B, Donald stark and John
Osburn, of Bullivan-Houser-Bailey, analyze how courts would incorporate the
notion of market-demand constraints into their compensation rulings. In
short, the authors find that numerous claimants could receive compensation
for a lost business opportunity even if the market would have actually
supported only one of them. In short, the opinion suggests that courts could
over-compensate property owners for Measure 7 related claims. In Appendix
c, Jeffrey condit, the former City Attorney for Lake oswego, provides a legal
opinion on the measure's degree of retroactivity and frnds that the measure
could be reasonably interpreted as fully retroactive. Full retroactivity would
imply that affected landowners could file for compensation regardless of when
they purchased a property and would substantially increase the fiscal impact
of the measure.

)

I

I

I

t

ORceruzATIoN oF THE REPoRT
This report consists of the following sections:

Section 1, Introduction.

a

a

a

a

a

section 2, scope of Measure z. This section describes the types of
government actions that would be newly subject to compensation
requirements, as well as those that might be.

section 3, study Methods. This section provides an overview of our
study methods, including the basic estimation techniques and key
assumptions.

section 4, case studies. This section describes the specific methods
behind five individual case studies and presents our estimates of
compensation required for each of the case study regulations.

Section 5, conclusions. In this section we draw conclusions from
the case studies to discuss the likely overall effect of Measure ?.

Appendix A. This appendix provides the full text of Measure z.

ECONorthwest
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a Appendix B. This appendix provides a regal opinion on how courts
would incorporate the notion of market-demand constraints into their
compensation rulings.

Appendix c. This appendix provides a legal opinion on the measure,s
degree of retroactivity.

Appendix D. This appendix provides the quatifications of the
report's principal authors.

a

a
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Section 2 Sco e of Measure 7
In this section we describe the regulations we believe are almost certainll.

covered by Measure 7, and those that are possibly covered by Measure ?. The
text of Measure 7 itself describes limitations to its applicabiity. There are
other critical issues (e.g., relating to the temporal scope of Measurs f.) that
we address in more detail in Section B on study methods.

Table 2, at the end of this Section, summarizes our conclusions, listing thestate and local government actions we believe could trigger compensation
under Measure 7. In Table 3, we classifu a number of additionairegulations
as "possibly covered" because they could be deemed as exceptiorr. u" defined
by Measure 7. These lists are not exhaustive, and if Measure 7 became law,
the legal process would undoubtedly uncover other regulations that would
generate claims.

Page 5

REGULATIONS ALMOST CERTATNLY COVERED BY MEASURE 7
Measure 7 applies to regulations that restrict the use of private property

and thereby reduce its value. Comprehensive land-use plans, zoning
ordinances, and subdivision ordinances are the most obvious candidates tofall under Measure 7's scope. The impact would extend beyond traditional
land-use restrictions because Measure 7 specifically defines property toinclude structures, minerals, forest products, and other 

""opr. Consequently,building codes, safety regulations, and a variety of environmental regulations
are covered by Measure Z.

In addition to covering regulations that restrict property use, the measurewould compensate landowners for costs associated with "an afErmative
obligation to protect, provide, or preserve wildlife habitat, natural areas,wetlands, ecosystems, scenery, open space, historical, archaeological orcultural resources, or low income housing." Presumably this -"116 that anylandowner expenditure required by the gor""rr-"rrt requires equar
compensation to the extent that it depresses property values by reducing theprofitability of the land use.

Measure 7 is clearly focused on the costs of regulations. It does, however,state that "net costs" must be taken into account,lhough it does not definenet costs. By most definitions, "net costs" implies that there are some benefitssomewhere that must be subtracted from gross costs to get net costs. It willbe up to the courts to decide what this hnluage actually means,ECoNorthwest is not qualified to offer interpretations of law. However,

' For example, at what point did a person have to purchase a property, relative to the adoption or enforcement of agovernment policy, to be eligible for ctmpensation under the ierms oiM""",rt" z? The temporal ecope does not afrectwhich reg,lations are covered, but which landowners are entitled to conpensation for a given regulation:all currentLandowners subject to the regulatlon, o" just those who were tue Lndo*ne"e when the regulation was adopted.



REGULATIoNS PoSSIBLY coVERED BY MEASURE 7
Measure T limits its applicability in three cases: nuisance law; regulations

prohibiting pornography, nude dancing, alcohol, controlled substances, andgambling; and laws that implement a federal mandate. The impacts of theselimitations are not as straightforward as a quick reading might suggest:
there are a number of regulations that may or may not require compensation,o"'. 

" 
o*"-",,,11""'. 

1"1*i":; l:';" lT,'ff ];, r" 
""., "" 7 m ake s an

exception for "historically and commonly recognized nuisance laws."
Nuisance laws have extensive legal precedenf giving the government
broad powers to protect "public health, safety, and welfare.,, Because
Measure 7 states that "the phrase 'historicaily and commonly
recognized nuisance laws'shall be narrowly construed in favor of afrnding that just compensation is required," we can assume that a lineis or must be drawn somewhere. In compiling our list of affected
regulations, we assume that limits on excessive noise, toxic fumes, andother effects of property use that cause harm to public health will
continue to be interpreted as nuisance law. But ihe legal line is likelyto be drawn by future litigation, since there appears tJ be no pre-
existing definition of what a narrow construction of nuisance lawincludes and excludes.

substances. and eambline. Measure z -"t"r.rffiG, ro.
regulations that prohibit the use of a property for ',seilingpornography, performing nude dancing, eelling alcoholic beverages orother controlled substances, or operating a cas-ino or gaming parlor.,,
Presumably these are activities that are unambiguou-sly bad andrequire government regulation, so there is no obllgation forcompensation. These uses could incrude taverns, rlstaurants, bookstores, and pharmacies. Measure z says that landowners are not

government actions can impair market value, on the one hand, but enhance
its value on the other (by facilitating the provision of public services to ,i" -
property or by protecting it from the externalities of other property owners,
behavior). Hence, the oregon measure may apply only to those refulatory
actions that, on balance, impair an individual property owner's wealth.

our reading of Measure 7 is that it does not intend a broad, long-run
valuation of benefits, but one limited to the immediate and uncontr*oversial
benefits to a property owner of complying with a regulation. For "*u-pl", if uregulation were to require a property owner to maintain natural druinagu on
a property, there might be some benefit to the property owner if his owriproperty were now less prone to flooding: that benefit would have to be
netted. But, by our reading of Measure z, the larger benefits to society
presumed to be generated when the regulation was adopted (e.g., flood
control, water quality, habitat, and infrastructure efficiency benefrts to
society at large) are not considered and netted from the cost to the property
owner of complying with the regulation.

ECONorthwest
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entitled to compensation for a regulation that prohibits them from the
listed activities, but it does not exclude them from compensation
under other regulations. For example, a landowner could not claim
compeDsation for a prohibition on building a tavern on her land, but
she could claim compensation if her existing tavern were not allowed
to expand its parking lot closer to a protected stream.

Reeulations that implement federal law. Measure 7 declares that
state and local governments may impose a regulation to implement a
requirement of federal law without payment of compensation, but thatthis imposition must be "to the minimum extent required." Therefore,
while state regulations dealing with salmon recovery or clean air
implement federal law, compensation would be requlred if the state
regulations went beyond the minimum required by the federal lar*..
Determining what the minimum requirements 

""" i. not easy, as
Oregon is frnding out in addressing salmon recovery. This diificulty
would likely lead to litigation if the measure were to pass.

Resulation on business not propertv. It is not clear whether
regulations that adhere to the actiuity on a site, rather than the
property itself, would require compensation. Measure T refers to a
regulation "that restricts the use of private real propertl,, and therestriction has the effect ofreducing the value ofa properry upon
which the restriction is imposed." Regulations suctr as financial
regulations applying to banks, or hygiene standards for food
manufacturers, may be seen as applying to an activity regardless of
location, rather than the property itself. Nevertheless, these
regulations could potentially decrease property values by not allowing
a more profitable use on the site. Therefore we cannot rule out theseregulations as potential grounds for compensation under Measure T.

COSTS FOR LITIGATION, ADMINTSTRATTON, AND OTHER COSTS
In theory, if transaction costs were zero the compensation to landownerswould be the extent of the fiscal impact on government. But in reality,

transaction costs for this type of measure are high. Government will have
costs for appraisals and legal assistance. The more disagreement there is onthe impact of a regulation on a property's varue, the moie appraisars andlegal assistance will be required. Given the many ambiguiti,es in Measure Z,there is also likely to be disagreement and litigaiion onihe applicability ofthe measure. In addition, there will be bureaucratic costs resulting fromgovernment having to process all the applications for compensation. While wedo not estimate the total fiscal impact of these transaction costs, we want toemphasize that
compensation reouired to landowners. At the tim" of or" research, tt " st"t"had begun estimating the costs of appraisals and legal assistance, but timedid not permit our independent review of their estiiates.

a
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Table 2: List of Covered Regulations

Jt
J+IJIIqtt444
e<er
€l
-ArA
rA
.A
.A
-A
.A
.A
.A
.A
.A
.A
-A
.A
-A
.{
€
€
€
€
€
{
€o-
O.-a,a,

Land Use

I Urban Growth Boundaries 20 View Protection

Open Space Preservation 21 Fence or Hedge Restrictions

3 Farmland Protection

Building Moratoria or Limitations

Concu:rency Req uirements

Any Zoning Decision @articularly
Downzomng)

Building Height Limitatrons

22 Requirement or public plaza or
Public Open Space

23 Requirement for pedestrian Corridor
or other Public Access

24 Requirement for Sidewatk
Construction

25 LandscapingRequrrements

8 Setback Requirements

l\l[ini6rr m Parkin g Requirem ents

l0 Madmum Parking Allowances

Requirement for Ground Floor R€tait

Requirement for Faqade
Improvements

Requirement for Public Restrooms

26

2?

28

29 Requirement for Bicycle parking

It 30 Prohibition on Condominium-
Apartment Conversion

3l Housing Requirement for
Commercial Development

32 Heavy Truck Rpstrictions on Streets

L2 Minimum Density Requirements

13 ffisxinrrm Density Allowances

14 Minimum l.ot Size Requrrements

15 Maximum Lot Size Allowances Ae!"icultural

16 Road Design Requirements for
Subdivisions

l7 Traffic Generation Limitatrons

33 lrrigation Restrictions

18 LightingRestrictions Structural and Other

19 Restnction on Hours of Operation g4 All Building Codes (SEE NEXT pc)

Access/Driveway Req uireme nts

No. Type of Regulation No. Type of Regulation
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36

7

Closr.rre of Business due to
Building Code Violations

Building Design Standards

Other Health and Safety
Regulations Afiecting Property
Design or Use
Sign Regulations

39 Restriction on Building or property
Use Due to Seismic Issue

Restriction on Building Demolition,
Addition, Alteration or
Redevelopment Due to Historic
Preservation Requirements
Hiring Requirements

Rent Control

43 Expenditure Required for Seismic
Upgrade

Expenditure Required to protect,
Provide, or Preserve Historica_l
Archaeological, or Cultural
Resources
Expenditure Requrred to Protect,
Provide, or Preserve Low.income
Housrng
Fire Exit Requirements

7 Disabled Access Requrrements

Environmental

48 l,oggrng Restrictions, including
Oregon Forest Practices Act
Grazing I -imitations or Restrictions

Fishirg and Huntrng Regulatrons

Restriction on Tree or Vegetation
Removal

Restriction on Coastal Walls or
Restriction on Tsunam i Zone
Construction
Qyading Restrictions

Impervious Surface Restrictions

Solid Waste Disposal Restnctions

Recycling Requirements

Setback Requirements for Erosion
Control and Habitat preservation

Construction Site Erosion Control
Requirements

Limitation or Moratorium on Water
Use

Limitation or Moratorium on Water
Hookup

50

51

52

53

54

55

56

57

58

59

60

I

46 61 Expenditure Requ:red to protect,
Provide, or Preserve Wildlife Habitat

62 Expenditure Required to protect,
Provide, or Preserve Wetlands

63 Expenditure Required to protect,
Provide, or preserve Ecosystems

64 Expenditure Required to protect,
Provide, or preserve Open Space

65 Expenditure Required to protect, or
Preserve Other Natural Areas

66 Expenditure Required to plant
Street Tlees

No. Type of Eegulation No. Type of Regulation

ECONorthwest

Source: ECONorthwest
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Table 3: Regulations Possibly Covered by Measure 7

Source: EcONorthurest

I

3

Mav or Mav Not be Covered bv Federal
Law Exemotion
Pesticide Restnctions

Field Burning
Restrictions
Animal Waste Disposal
Restrictions
Fire Exit Requirements

5 Disabled Access
Requirements

6 Effluent Discharge
Limitations

7 Storm water Disposal and Retention
Requirements

Air Quality Standards

9 Selmon Recovery
Regulations

10 Creek Channelization and piping
Restrictions

1l Wetlands Protection

L2 Limitation on Mrning, including Three
Basin Rule
Telecommunications
Tower Restrictions
Toxic and Hazardous Materials
Regulations
Restriction on Flood
Plain Development

t3

Oualifo as Pronertv
16 $6sking Bans in

Restaurants
l7 Hygieue Standards in

Food Manufacturers
18 System Development

Charges
19 Property Tax Increase

20 Other Fees

Mav or Mav not be
Covered bv Nuisance
Exemntion

2l Noise Restrictions

22 Regulation of Noxious
Odors

23 Regulation of Toxic
Fum95

24 Regulation on
Unsanitary Waste

t4

15

No. Type of RegulationNo. Type of Regulation
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Section 3 Stud Methods

I

We have neither the resources nor the technical capabilities to forecastwith any certainty the fiscal impact of the more than g0 types of regulationsapplied by hundreds of state and local government entities throughout
Oregon. Case studies that focus on a particular class of regulations are amore manageable way to get some estimate of the magnitude of the impacts.We have chosen case studies in a variety of geographiJ areas, dealing with arange of topics (land use, environment, and other),-at a variety of scales. Ourwork reports the claims for only the selected. regulitiotts and jurisd.ictiorts. Wedo not attempt to make a comprehensiue, statewide *rr""rr"r, t of thetneasure's fiscal impact.

i Hffi:,;i :- *:";::"-.:"''r 
regura'ii'ns:

. Oregon Forest practices Act

. Urban growth boundaries

,,"_::::;::x;;.,;. ::#::':;:"", 
"ired f.r each case s,udyin the next chapter. In this chapter, we d,iscuss our basic estimation

technique and the key assumptions we make in our "".rvri..-
BESIC ESTIMATION TECHNIQUE

Measure 7 makes it clear that the change in "fair market value,, is theamount of compensation that is required. So the methodological question is,How does one estimate fair markef value and how it 
"h"rrg"'. in response tovarious types of regulation?

Economic theory suggests that the costs (and benefrts) of government
actions (regulations) get capitalized (largely or in part) into pioperty values.For example, if state government builds a t igt *r"v or new interchange thatincreases the accessibility ofa property, the value ofthat property increaees(the travel time savings is "capitalizedi' into property values). If priorregulations have, in fact,_reduced property righis ria a"rr"topment options,then that reduction should be reflected in-current property values. Forexample, if land is zoned for low-density residenti;l u;e, riith restrictions, inriparian areas, it will be less valuable than if higher-den.i;;;;--ercial
development is allowed (assuming the market exists for both uses).

There are, in concept, two ways to try to estimate the differences inproperty value that a regulation may cause:

ECONorthwesi
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' Compare the current property value to that which existed one minu[eprior to the adoption of the regulation to one minute afterwards.

' Compare the current property value to the hypothetical value of theproperty if it were in some alternative, more valuable use than what
the current regulation allows.

The first method would be extremely difficult. Fair market value is not aquestion offact but ofopinion, and as such is dependent on appraisals ratherthan direct observation. That means we would need to look ai "pp""i."t J"t"both before and after the adoption (and, potentially, enforcement) of everyregulation. In fact, appraisals are not done in this fashion. Local ^pp""i.rt"done by county assessors in oregon (which lead to property value
assessments) are done on a multi-year cycle, with standard inflators applied
each year. The effects of a regulation would not show up in gover.-"rri'
assessment data unless a landowner convinced the government to perform apost-re gulation appraisal.

The second method seems both more intuitive and easier: it obviates the
need to determine when current regulations were adopted, and by 

".irrg " 
-

modeling approach based on a hypothetical scenario, il avoids the probiem ofsearching for appraisal data for each property.

The basic method we use to estimate how fair market values change withrestrictions on allowed uses is discussions with real estate and develoi-"rrt
consultants, realtors, appraisers, and market analysts, as well as our ownreview of property data through Internet sources and Metro,s RLIS database.Appraisers in part base their estimates on the relationship of property valuesto the profitability of uses, through the capitalization mechanism.,

For all of our case-study analyses, we calculate an average change invalue for an average affected property; we do not moder "r.h p"opurly
individually. For example, if we know that g00 acres of land ,"" urr".t"d by aparticular regulation, we estimate the average decrease in property value ona per'acre basis and apply it equally to the g00 acres. In most cases, weprovide a sense of our confidence in these estimates, and sensitivity analysis
f1 

show the variation in compensation with different per-acre property valuelosses.

In all cases, we present estimates of one-time, lump-sum costs associatedwith particular regulations. In cases where our initial estimates of payments
are based on a future stream of lost income (for example, for the oregonForest Practices Act), we discount the loss of a future irr.o." stream to derivea one-time loss in property value. If new regulations continue to be passed,

s The standard equation for deriving the capitalized value of land is Property value = (Anuual Net Income of property /Capitalization Rate)
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our estimates understate the total costs that will occur over time, since our
estimates only look at existing or soon-to-occur regulations.

KEY ASSUMPTIONS
Like many voter initiatives, the precise implications of this measure are

open to interpretation and legal debate. Nevertheless, we must make some
key assumptions about what will happen as a basis for our calculations.

. Government resulatorv behavior. Measure ? would increase the
budgetary cost of implementing and enforcing regulations. In response
to those increased costs, governments may issue iewer regulatiorr., o,
may change the rigor with which they enforce current ones. while
such a behavioral response is possible-perhaps even likely_we have
no way ofpredicting the degree ofthat response. Therefore, our
estimates assume that the regulatory behavior of state and local
governments will not change with the passage of this measure.

o l,eeal interDretation and Constitutionalitv. Like other ballot measures
that preceded it, this if passed-would face legal chall"rrg".
and could be modified by the state courts. we have no basis upon
which to anticipate such rurings. Thus, we estimate fiscal impacts
based on Measure 7 as drafted.

. Temnoral scooe. our analyses consider the effect of a regulation on
landowners that purchased the affected land beforea regulation was
adopted. our estimates assume that an owner who purchased
property after a regulation went irtto effect would not suffer the loss invalue through enforcement or application of the regulation. For
example, in our evaluation of urban-growth boundaries (uGB;, which
were adopted in the late lg70s, we assume people who purchased
affected properties in the lggOs and lg90s *o,rid not be eligible for
compensation.

However, there is ambiguity on this point. Measure 7 states that
compensation is required when a regulation is "first enforced or
applied," which has led some legal obsenrers to conclude that the
measure would make nearly all landowners eligible for compensation
regardless of ownership tenure. That is, the measure would be.fullyretroactive."

The following-provides an exampre of furl retroactivity. After
enactment of Measure z, an individual purchases a property outside ofthe UGB and attempts to develop it as a residential subdivLion. Theregional planning authority turns down the individual's buildingpermit because it is outside the UGB, which is required by oreg-onregulations. In effect, the governmenthae enforria th" uGB pJlicy forthe first time on that particular property. Under Measure 7,s .first
enforced" language the owner makes 

" .l"i- for compensation. Ifcourts deem such claims as eligible and the measure proves to be fully

ECONorthwest
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retroactive, our eEtimates would significantly understate the fiscal
impact of our selected examples.

To help address the question ofthe proper interpretation ofthe
measure'B degree of retroactivity, the project sought a legal opinion
from the former city Attorney for Lake oswego, Jeff condit (see
Appendix c). Mr. condit has concluded that courts could reasonablv
interpret the measure as "fully retroactive."

Actual claims. Not everyone who is eligible for compensation will
claim compensation. High legal costs, smalr amount of potential
compensation, or lack of knowledge about rights to compensation will
reduce action by landowners. with each regulation, we present our
estimate of compensation to all eligible randowners, and also an
estimate that assumes that only a certain percentage of landowners
will file for compensation.

Demand constraints. Fair market value, which drives the claims for
compensation under this measure, is not solely supply-driven. Tens of
thousands of landowners in oregon may claim thal-government land-
use regulations (e.g., zoning and uGBs) kept them from developing
high-value business parks, but those claims do not change the facithat only ten or twenty business parks may get built in o""go' in anygiven year. In other words, the collected claims of property owner.
could easily outstrip any estimate of what might have been built given
reasonable assumptions about market demand. The same thing
applies to building height restrictions; if every landowner in
downtown Portland were allowed to build a Eb-story building, market
demand simply would not support it. A legal anarysis, conducted by
Donald Stark and John osburn, suggests that courts rarely considlr
the effect of competition for a frnite amount of demand (see AppendixB). Therefore, our analyses assume that competing claims for finitedemand would ,ot limit the amount of compensatiJn reluired.
However, our estimates do consider other demand-related factors,
such as location, that would determine claims for compensation. Forexample, we assume that owners of land just outsid" th" 

",r"""nt uGBwould receive higher compensation than owners of land several milesfrom the UGB.

, _-:
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CASE STUDY METHODS
The individual case studies described in the next eection use the basicmethods and assumptions described above, but apply to very differentsituations with very different data. The next sectio.r-p""."rri, the methodsand the findings ofthe case studies.
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Section 4 Case Studies

MuNtcrpAL zoNrNG REGULATTONS (RECENT AND PROPOSED)
Municipalities update and change land-use zones in pursuit of economic

and social goals. Once a zone designation is set, the market recognizes the
income-producing potential of the allowed use and the land value changes
accordingly.. Any subsequent change to the zoning is likely to impact the
value of the land, if even by a small amount. Because zoning changes
represent precisely the type of restriction addressed by Measure ?, we sought
examples ofrecent and proposed changes to zoning codes that could
potentially trigger a claim for compensation. We reviewed two scenario (a
neighborhood-generated zoning proposal in Portland and recently adopted
zone changes in Salem) to derive our examples. Both scenarios incorporate
dowrtzorting, whereby allowed uses are changed (or proposed to be changed)
to something that uses land less intensively, and thus causes property to
decrease in value. That case is equivalent to the claim that will be made if
Measure 7 passes, where a landowner will claim that government zoning
allowed him to use his land less intensively than he could have, and thus, to
lose land value that should be compensated.

PORTLAND'S NEIGHBORHOOD PROPOSAL FOR SOUTHWEST
In 1997, eighteen neighborhoods in Southwest Portland advanced a plan

that would downzone the use of 889 residential and commercial properties in
some areas. The plan also proposed upzoning in other areas of Southwest
Portland. The plan's primary purpose in the downzone areas was to reduce
housing or commercial density, with the goal of preserving the character of
the neighborhoods and addressing environmental concerns. In most
instances, the proposed changes were small and would not yield a significant
increase or decrease in property values. The neighborhood-generated zoning
proposal used for this analysis did not include any responses or modifications
by city staff or commissions. It is used here for illustrative purposes only,
and was used because the proposal included examples of downzoning.

To accurately estimate the precise compensation of the changes under
Measure 7, a property appraiser would consider the specifrc characteristics of
each parcel and evaluate the real estate market for the existing and proposed
uses. For the purposes of this estimate, we necessarily take a more
simplified approach. First, we review typical land values for different types of
uses. Then, we cull the proposed community plan for examples in which a
zoning change appears to lower the underlying land value.

c Clearly other factors affect land value, many of wboch relate to the location of a property. ImpScitly we are hstdingIocational and site characteristics constaut by loolong at a sragle property, so that *" oo attribute change in va-lue to achauge in use allowed by regulatioo.

ECONorthwest Page 15



Table 4 reports our assumed rand values by land-use tJDe, which arebased on conversations with local rear estate .".rvrr.. tn g"rr"""i:;;;;g
changes from commercial to residential or fr". hi;il;-density residential tolower-density residential have the potential of lowlring land values.Through our analysis of the community plan, we uncoJered 12 downzoningexamples-involving g7 acres of land-that could potentially trigger r aJ-for compensation under Measure z (see Table 6). ive estimate potentialclaims by applying land values in Table 6 to the "-o* of acreage affectedby each downzoning change. For example, the first listing in Table 6 involves5.7 acres of land, which would change fro-, commerciatio, -rrti-f"-il;use. Under the existing zoning, we estimate the land is worth $4.1 million(or, 5.7 acres multiplied by $220,000/acre). Undei ifr" p"opo.ed zoning, thevalue could fall to $2.8 million (or, S.Z acres multipliediy $4a0,000/acre) andcalculate a potential $1.6 million claim fo" compen."tioi. Repeating thatexercise for the remaining downzoning examples, we estimatu trru pLr, ." uwhole, could generate claims of up to $12.4 million.,

we must discount this figure, though, to account for the fact that most ofthe property in Portland is already developed., and the limiting effect ofdownzoning will not occur until the current structures are in need ofreplacement. Table b shows our red.evelopment..""^prions. we assume that90% of land is already developed, and that the structuies have an ;;;;" ''
remaining lifespan of l5 years.. Therefore the loss .",r."d by the r""uiutii"develop the land at the existing density will not occur until rb years in thefuture, and it must be discounted. At a 6% discount 

""t"-, the loss is in lEyears is 42o/o of what the loss would be today. The loss, ih"rr, fo" the 90% ofland that is deverope d is 42o/o of the loss that would o."ri today. The loss forthe vacant r0o/o of rand is not discounted; it occurs ;J;;. The overan,weighted loss is 48o/o of the $12.4 million loss that *orld occur today, or $g.gmillion. Therefore, the plan would resurt in an estimated $g.g milion lossspread over 82 acres, which translates to an average $gb,000 loss per acre.

: For the three cases of dowuzoning from srngle-Family uses, aud the case- of downzo.inB from commercial to Mulu-Family Medium Density' the.average '"tu" p"". square foot accord.ing to Metro's nr,rs a"t.uaee is less than half of whatthe estrmates rn Table 2 would tusi"tt' i;f""p our estimates of losi cousenrative, we uae RLIS data in these caree.
s we assume that the average build'iac has a lifespan of 30 years, and that the average building is currently halfwaythrough that lifespan.
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Table 4: Estimated sw porfland Land vatues, byType

Commercial
Office (Southwest Portland)
Industrial
Multi-Family High Density
Multi-Family Medium Density
Multi-Family Low Density
Single Family (Improved lot)
Open Space
Source: ECONorlhwest based on informalion from local real estale analysts

Table 5: Redevelopment Assum ptions

$720,000
350,000
280,000
440,000
220,000
150,000
500,000

15,000

o/o of Land Developed
Discount Rate
Avg Remaining Lifespan (in years)
Discount Applied to % Developed
Total Discount

90%
60/o

l5
42%

47.55o/o
Source: ECONorthwest

Land Use Value/Acre

Parameter Assumption
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Table 6: Downzonings and Potential claims in Porfland's Neighborhood proposat forSouthwest

Comm.
Comm.
Comm.
Comm.
Comm.
Comm.l
MF High
MF Iligh
Office
st.'
SF'

MF High
MF High
SF
Open
MF Hieh
MF Med
MF Med
Open
MF Med
Open
Open

6.7
0.7
0.5
5.6

t2.5
2.3

20.7
t.?
0.2

28. I
7.6
1.3

$4,132,900
496,900
331,200

4,046,400
9,007,200

644,609
9,121,200

743,600
80,500

2,O7g,gg7
897,104

$2,525,600
303,600
230,000
84,300

5,504,400
497,200

4,560,600
25,350
50,600

421,350
I14,450

-$1,607,200
- 193,200
- 101,200

-3,962,100
-3,502,800

-t47,408
-4,560,600

-719,250
-29,900

- 1,659,547
-792,654

-$764,286
-gl,g74
-48,125

- 1,894, l3l
- 1,665,716

.70,098
-2,t68,741

-34 1,556
.t4,219

-788,703
-372,192S 364TOTAL l9 950 -t 4r4 86 74587.0 I 78 73. $t 37 t7 44 73Source ECONorthwest, based on City of Portland data

76
I lnformalion from Metro's RLI S database indicates lhal the exlsting

:?jffir"lii';ffEfl:,iswellbelow lhe averases ,eporled in Tabte 4. tn rhese cases, we use the RLIS dara ro esrimatelhe existing value, which has the etfect of the lowering lhe estimalecl

Estimated PotentialValue Claim for
(Proposed Compensation

Use) Development
Existin

Existing
Use

Proposed
Use lvitlr

Discount for

El^ 6 hlar.h,. ,a c r

Acres
Affected

Estimated
Value

(Existing Use)



SALEM'S NORTH DOWNTOWN PLAN
The City of Salem recently implemented its North Downtown Plan.

Among other objectives, the City enacted the plan to demonstrate the
feasibility of innovative housing in a central city. The City identified the
North Downtown area as a place to develop a wide-range of new housing and
mixed-use projects that take full advantage of the benefits of being near
downtown, the riverfront, and the Capitol Mall.

As part of the plan, the City rezoned a number of properties from commercial
to residential uses. We use the same method described for the Portland
example to estimate potential claims under the Salem plan. Table 7 reports
estimated land values, by t5rye, for the North Downtown area. We apply the
values to nine zoning changes that likely would generate a reduction in land
value. Table 8 shows the Salem plan could generate up to $5.7 million in
claims for compensation, with the majority of claims related to a change of
3.2 acres from a central-business-district use to multi-family residential use.
Using the development assumptions in Table 5, we discount this total to $2.7
million to take existing "grandfathered" development into account.
Therefore, the plan resulted in an estimated $2.7 million loss over 15.3 acres,
which translates to an average $176,000loss per acre.

Table 7: Estimated Downtown Salem Land Values,
by Type

Central Business District
Commercial Office
Duplex Besidential
General Commercial
Multi-Family Residential
Retail Commercial
Single Familv

$1,200,000
630,000
260,000
460,000
190,000
780,000
210,000

Source: ECONorthwesl

Land Use Value/Acre
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D D D D D D D D D D D D D D D ) ) D D r I t I r I I l rrrlllrlllrrll I I
Table 8: Potential Ctaims in North Salem Downtown Plan

Central Business
Cornmercial Office
Commercial Office
Commercial Office
Duplex Residential
General Commercial
General Commercial
General Commercial
Retail Commercial

Mult Fam
Single Fam
Mult Fam
Single Fam
Single Fam
Single Fam
Multi Fam
Multi Fam
Multi Fam

3.2
2.O
0.9
0.4
2.9
1.9
2.6
0.8
0.6

$3,840,000
1,260,000

567,000
252,O00
754,000
974,000
546,000
169,000
469,000

$608,000
420,000
171,000
84,000

609,000
399,000
494,000
152,000
I14,000

-$3,232,000
-840,000
-396,000
- 169,000
- 145,000
-475,000
-52,000
- 16,000

-354,000

-$ 1,536,941
-399,452
- lgg,3l3

-7g,gg0
-69,953

-225,88t
-24,728

-7,609
- l6g,34lTOTAL 16.3 -$5,679,000 -$2,700,109

Source. ECONorthwest

Estirnated EstirnatedValue Value
(Existing Use) (Proposed Use)

Potential
Clainr for

Compensation

ll'ith Discount
for Existing

Development

Itrxisting Use Proposed Use Acres
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Through our review ofPortland and salem ordinances, we uncovered a
number of historical zoning restrictions that could generate claims for
compensation in addition to those described above. Examples of past
regulations that may be covered by Measure 7 include:

' Restrictions on buildine heiehts in the Citv of Portland that oreserve
the views of Mt.Hood from the Portland Rose Gardens. LanGeI-,
who held property in the downtown core prior to the lgzg enactment
of the restrictions could advance a claim for lost property value. The
restrictions reduced building heights from about 480 to 280 feet, whichdirectly reduced the income-producing potential of the properties.

. Preservation of solf courses. The city of portland downzoned
numerous acres in NE Portland from industrial to open space uses toeisure the preservation oftwo golfcourses.

. Restrictions on cell phone towers in Salem. The city of Salem
recently banned the construction of cell phone towers on residential
properties throughout the City. Residential landowners could claim
the restriction reduced the income-producing potential of theirproperties. In sandy, oregon, terecommunication companies havepaid local residents $600-$I,boO per month in excharrgl fo, the right
to build a tower, and the agreements last BO-E0 y".r.. consequeitly,
an eligible party could request lump-sum compensation of about
$100,000'. we estimate the salem market *o,rld support about 28
towers,o, but our legal analysis (see Appendix B) suggests that courtswould nol consider the market's demand constraint in awarding
compensation. For the purposes of this estimate, we have assuledthat 100 property owners would secure $g.g million in Measure Zcompensation under this regulation. while we conservatively
estimate that 100 property owners would file such claims, tn! cityofficials sent notices to 80,000 property owners who they deemed io bepotentially affected by the regulation. oregon's Measure s6 requiredthe city to notifu property owners of the regulation's impact onproperty values.

PUBLIC BEACH ACCESS AND GOASTAL RESOURCE
CONSERVATION MANDATES

As with other subjects, there is a great deal of uncertainty regarding thepotential fiscal impact of Measure 7 as applied to Oregorr', b"".h"s, dunes

s This assumes a $600 monthly lease, 3O-year agreement, and six perceDt real discount rate.
to we based the estrmate on the number of towers present in two unrestricted areas: Arranta, Georgra and Asotincouuty' washin$on' Those tw-o-areas report about one ."u puoo" to*er per 1,3(x) houeeholds. salem has 30,000houeeholds, and therefore, would 

",rppojZa to*"r..

I
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and coastal resources' These resources are protected through a combinationof laws and regulations.

The state of oregon owns the beaches and lands up to the high tide line.oregon's beach bill assured public access along the dry sand portion of thebeach (thereby prohibiting structures) up to r"."*"v iine calculated as l6feet above the mean high tide rine. Howlver, this puurr" easement isreinforced or underlain by a public easement inherited from nativeoregonians. (store er rer rhomto* u.. Hay) a" .""i, it can be argued, coastalshoreland owners never acquired title to_ihis ".;;;; the property and,under Lucos u. South Carolina Coastal Conserultion Co^mission, would notbe entitled to compensation under Measure Z.

However, there have been continuing chalenges in oregon,s appelatecourts to Thornton and to the concept of a public l.rei"rrt arong the beaches.To date, the u's. supreme court has refusla to consiaer the matter but somelawyers continue to argue the invalidity of the er."."", found in Thorntonand who would logically contend that compensation for this access under theBeach Bill would be required by Measure Z.

But statewide planning Goal lg,"Beaches and Dunes,,goes be_vond thepublic easement provisions and the survey line in the Beach Bill: ,,Local
governments and state and federal agencies shall prohibit residentialdevelopments and commercial and industrial u"ilii"g. on beaches, activeforedunes, on other foredunes which are conditionar Jabre and that aresubject to ocean undercutting or wave overtopping, and on interdune areas(deflation plains) that are subject to ocean aooain"g." in addition, Goal l?,"coastal shorelands" contains conservation mandites for other lands andresources further inland. Thus compensation wourd be required under
lf:TH:JJ:,l.rn"r" 

protections of coastat resources above ih" tir," d"a*n by

For the purnosg.ojthe fonowing analysis, we have assumed thatcompensation would be required for the public,"""""-.rrdated by the BeachBill. To some extent, even if that would p.orr" .rot to ul"equired, the fiscalanalysis would have some application to lands beyond the Beach BilI butsubject to Goal 18.

We consider coastal properties in the approximately 6B miles, or nearlyl7'4 percent of the oregon coastline, that is zon"a ro, i"r"ropment.,, Thesedeveloped areas do not include cities such as c*. gr;nd Reedsport that donot actually have beachfront property, nor do tt 
"y irr"trie major state parks,such as those adjacent to Frorence. In additiorr, ni" aia *t include in thisanlaysis the beachfront and coastar rands in farm o" io""., zones. we

tt From maps include d ra The Oregonian,July 6-g, 1997
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estimate the total value of this subset of coastline property to be Sl.b6 billion.
based on an estimated average value of $4700 per running foot.,,

Because it is dif[rcult to know exactly how much value is lost by the
requirement for public access and the conservation mandates of Goals lT and
18, we present in Table 9 a range ofpercentage deereases as a result ofpublic
access. Assuming all current landowners are eligible for compensation, the
total amount of compensation would range from $15 million to $78 million.
The measure may not apply, however, to property that changed ownership
since the passage of the Beach Bill in 1967. Table g presents compensation
requirements for a range of ownership assumptions.

Table 9: Estimated compensation for public Access
of "Beach Bill" and Coastal Goals on 63 Miles of
Coast Zoned for Development

$4,690,224 $9,380,448 S14,070,672 $1g,760,g96
$7,817,040 $15,634,090 $23,451,120 $31,269,160

$15,634,080 $31,268,160 $46,902,240 $62,536,320
I L20 $46,902,240 $70 353,360 $234 511

Source: ECONorlhwest

In our final summary of the costs of compensation for Measure ?, we use
the estimate representing a 5% taking, with2oo/o of current ownership pre-
dating the Beach Bill. Our best estimate is that a 5% taking is a reasonable
yet conservative assumption of the amount of property value that is lost
through public access. In terms of duration of ownership, our best estimate is
that2o% of the land is still owned by the pre-lg6z landowners, based on an
assumption of 5%o property turnover annually, but without reviewing County
deed records this is difficult to verifu.

Onecoru FOREST PRACTICES ACT
The oregon Forest Practices Act, adopted in lgzl and effective in lg?2,

regulates harvest practices and other forest operations; for example, a certain
number of trees are to be left unharvested in riparian areas, clear-cuts are
limited in size, and harvested sites must be replanted. According to the
oregon Department of Forestry, this translates into a 6% Ioss in timber
volume for western oregon and 2o/o loss in Eastern oregon. Multiplying this
loss by the 2.95 billion board feet of annual sustainable timber yield in 

-
private forests in western oregon and 471 million board feet in private
forests in Eastern oregon, as estimated by the Department of Forestry, yields

tz We revrewed property hstiags from real estate listrngs throughout the coast and found an average value per ru[m'gfoot ofroughlv $5000 for developed land aod $2200 for undeveioped land. We assume that g0% ofthe land is developed;therefore our werghted average value per runnrng foot is $4?00.

%
3o/o

5o/o

LOo/o

L5%

t0% 20o/o 30o/o 40o/o lOOo/o

846,902,240
$78,170,400

$156,340,900

,

I

I
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a total loss that can be multiplied by the average profit per thousand board
foot (net of hauling and logging costs) to get an estimate of the average
annual loss to property owners. Then properties changing hands after lgg0
get subtracted from the compensation requirements because most of the Act's
components were in place by then.

The oregon Department of Forestry, in its submission to the Department
of Administrative Services'fiscal impact committee, estimates that the total
annual cost of compensation would be $55 6illisn. Boughly half of this (g22.6
million) would be due to the Act's riparian protection component, $22.b
million would be due to protected resource sites, and $4.8 million would be
due to the requirement to leave trees.

Since Measure 7 includes forest crops in the definition of "real property,"
this loss does not have to be converted into land value. It does, however, have
to be converted into a lump-sum, one-time payment, discounted for the time
value of money. At a 6% discount rate, the loss of value in perpetuity of the
forest harvest would be $916.? million.

UREETT GROWTH BOUNDARIES
Economic theory suggests, and several empirical studies support the

conclusion, that growth controls affect land values. Knaap (1g8S) studied the
impact of urban growth boundaries (UGBs) on land values both within and
outside the Portland metropolitan boundary. He found that after the
creation of growth boundaries, vacant land prices were significantly lower
outside the boundary than within it,,. Conversations with Portland-based
planning officials and real-estate experts confirm Knaap's findings. In
Portland, for example, land just lnsdde the UGB is worth as much as B0 times
the amount of land just outslde the UGB. According to a Metro official, the
Iand just inside the boundary, which is typically zoned for residential
development, sells for about $150,000 per acre. The adjacent land outside the
boundary, which is preserved as farm or forest land, sells for about $b,gOOper acre. Under Measure 7, eligible Iandowners of property outside of the
boundary could claim compensation for their loss in property values.

We calculate impacts for four metropolitan areas: Portland, Salem-
Albany-Corvallis, Eugene-Springfreld, and Bend. Our method proceeds as
follows:

First, for each of the metropolitan areas, we defrne a so-called commuter
shed (that is, a geographical area that captures the majority of the region's'
workforce). In Portland, we assume the commuter shed extends 22 miles
from downtown, which reaches Boring to the east, wilsonville to the south,

'r See Knaap, Gerrit J. 1985. 'The Pnce Effect of Urban Growth Boundaries rn Metropolitan portland , oregon . LondEconomics. 61:28-35.
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Cornelius to the west, and st. Helens to the north,.. The area consists of
728,724 acres (see Table l0). smaller employment centers imply smaller
commuter sheds. Therefore, we assume lb-mile commuter sheds in Salem,
Albany, corvallis, and Eugene and a lO-mile commuter shed in Bend',.

Second, we subtract the amount of "urban" acreage currently designated
in these areas. In the Portland metropolitan area, about 236,132 acres fall
within the existing urban-growth boundaries. In the Salem-Albany-Corvaliis
area, we find 114,913 acres, which includes urban acreage in the three
principal cities, as well as, acreage in a number of smaller towns such as
Lebanon, Silverton, and Woodburn.

Third, we subtract acreage currently designated as rural residential,
rural commercial or rural industrial. We make this deduction becau se-if the
UGB were lifted-we believe the value of these lands may not change and
could actually decline. In the time allowed for this study, we were unable to
calculate precisely how much rural residential, rural commercial and rural
industrial land falls within our four commuter sheds. However, we were able
to obtain data at the county level and assumed that all the acreage reported
for the relevant counties is located within the commuter sheds. For example,
we assume all the rural residential, rural commercial, and rural industrial
land in Multnomah, washington, clackamas, and columbia counties
(113,158 acres) falls within 22 miles of downtown Portland. This assumption
overstates the actual amount of these lands that are in commuter sheds, and
therefore, produces a Iower compensation estimate.

By subtracting urban, rural residential, rural commercial and rural
industrial land from the commuter shed's total acreage, we calculate the
area's remaining land, which we assume to be farm or forest land. Some or
all of these landowners would be compensated under Measure 7.

At this point, we turn to the calculation of claims. we assume courts
would award higher compensation per acre to owners of land that is closer to
the urban center. That is, farm or forest land adjacent to Portland's current
UGB-about 12 miles from downtown-would be worth considerably more
than land at the fringe of the 22-mile commuter shed. specifically, we
assume that-obsent the UGB-the land just outside today's portland's
boundary would be worth $ZZ,S00 per acre.

t'The current bouadary, although not perfectly circular, extends an average 12 miles from downtown portland. Baeed onland'use patterDs in L,as Vegas, Houston and Phoenrx, a Metro ofrciat believes that-absent the UGB-urbaudevelopment might extend as far as zo ta 22 miles from ao*oto*o Fortland.
ts The srze of Bend's clElnuter shed is limited by the Cascade Range and its transportation infrastructure.

ECONorthwest
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Table 10: Gtaims Associated with Urban Growth Boundaries

Portland Metro
22-Mile Commutershed
Lese Current Urban Land
Less Bural Res., Com., Ind.
Remaining Land

728,724
.236,t32
.l 13.158
379,434 $77,500 $5,000 $18,412 $6.986 $3.493

Salem-Albanv-Corvallis
l5-Mile Commutershed
lcae Current Urban Land
[,ess Rural Res., Com., Ind
Remaining Land

602,930
-l14,913
.72.875
4t5,t42 $47,500 $5,000 $to,z72 $4.264 $2.132

Eueene-Sprinqfield
l5-Mile Commutershed
Less Current Urban Land
Lees Rural Res., Com., Ind
Remaining Land

452,083
-59,597
.96.222

296,274 $47,500 $5,000 $10,b84 s3.136 $1.568
Bend
l0-Mile Commutershed
Less Current Urban Land
Less Rural Res., Com., Ind.
Remaining Land

200,926
-30,980
-'t2.852
97,094 $5,000 $ l 1,022

Acres Land
Value (per

Acre) at
Current UGB

Boundary
Assrrrnirrg

UGB did not
exis!

Land Value
(per Acre)

with Existing
Farm/Forest

Zoning

Avg.
Claim (per

Acre)

Unadj.
Clainrs (irr

billions)

Adjust Clainrs for
Tenure ofLand
Ownership (in

billions)

Source. ECONorlhwest
$47,500

ECONorthwest

$ 1.070 $0.535
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We derive the Portland estimate as follows. A Metro official reports thatresidential land just inside the UGB is worth $lbO,o0o per acre, while EFUland outside the boundary is worth about $5,000 p". ".i". A local real estareanalyst deemed the estimates "reasonable". These values reflect today,s
conditions; however, we are interested in what the value of the land would beassuming the UGB did not erist. Without empirical data to derive such anestimate, we assume that-without the UGB-the land value wourd uqr.i tt "average of these two values, or $22,800. so an eLigible farmer holdingiand
adjacent to the current UGB could claim "o-p"rr".tion equal to $zz,s1o per
acre (that is, $77,500 minus $5,000). This represents the highest claim feracre in the Portland area.

As we consider land further from downtown Portland, the claims per acrewould decline, and-at the 22"d mile-there would no claim at all. Therefore,the average claims would falr somewhere between the maximum $27,500 atthe 12th mile and $0 at the 22"d mile. The nature of our circurar expansiondictates that a larger share of our new acreage will be closer to the Z2-mrleboundary than the l2-mile boundary. we tale this into account incalculating an average per acre claim of $1g,412,.. Multiplying this averageclaim by the number of farm and forest acres (87g,4g4), we calculate thatgross claims would total nearly $7.0 billion in the portland area if courts rulethat Measure 7 is fully retroactive. However, if courts rule the measure ispartially retroactive then courts would limit claims to only those owners thatheld their properties before the uGBs existed. our research shows that E0percent of landowners on the fringes of UGBs purchased land befor" tsgo,-which would reduce the estimated claims to $B.E billion,,.

we repeat the exercise for the salem-Albany-corvallis, Eugene-springfreld, and Bend areas. we combine the analysis for salem, Albany,

te The mathematical formula used to estimate the total value of land contained within a rrng with an innerboundoarY o miles from a city center and outer boundary 6 miles froi a city center can be repr€sented as
v = lZnO(r)dl, where vis the total land value contarned withrn the nng, and D(t)represeDts the mathematical

function used to esti'Eate land values at d'ifferent drstances from a crty center. For this analysis, we have assumed thattbe land value functiot, D(t), takes the forr Ae-n , where A and r are paratDeters which cau be calculated. Using thisformulation' we have estimated what the total value of land outside the current 
"ru"r, g;h boundanes of many citieswould be in the absence of an urban growth boundory and subtracted from rt the total v-alue of that land with the anurban growth boundary in place.

t; We arnved at the 5opercent assunption of pre-1980 ownership through a review of Metro,s RLIS database. Thedatabase includes a 6eld rndrcatrng the date tle of most ."""nrlt" of properties - tl" iitropolitan area. Analyzingonly properties outside the uGB, we fouod 58 pe-rcent (werghted by acreage) had missing values in the sale datc fieldand the remainder were sold rn the 1980s and 1990s. we cinclude-thrt ,o"t of the properties with mrssrng values wercsold before 1980' which-is also before county tax a€sessors begau stonng transactioa -ror-"t oo electronicalry. To allowfor the fact that some of the missiag values are related ,o p-piii". 
"ota 

in tue rseo;ialigo., we adjust ourassumption downward from 5g percent to 50 percent.

ECONorthwest
Page27



and Corvallis areas because their lS-mile commuter sheds overlap. Applyinglower per-acre land values, we estimate that claims-assuming partialretroactivity-would total $2.1 billion in the Salem-A]bany-Corvallis area,
$1.6 billion in Eugene-springfield, and $0.b billion in Beni.

RECENT RESTRICTIONS ON RURAL LAND DIVISIONS
The Oregon Department of Land Conserwation and Development recentlyreleased new rules governing the subdivision ofland in rurallesidential

"exception areas." Roughly 89,000 acres of land that could have previously
been allowed by County zoning to be subdivided into half-a""" ..ra acre lotscan now only be subdivided into lots two acres or larger. Much of this landhad already been subdivided into lots smaller than tivo u"""",1oroever, andhouses are allowed on every existing lot, so not all these gg,Ooo acres areaffected. Our analysis of rural residential land in 1,""" Co,rrrty shows thatroughly 75o/o of the rural residential acreage in one-acre miniium zoning hadalready been subdivided smaller than two acres. Applying this to the gg,09o
potentially affected acres in the state as a whole -Lr"r tf,at only 25o/o or22,250 acres would be affected by this rule. This acreage ; ,ro torrg". b"subdivided into 44,500 half-acre lots or 22,250orr"-"."J lots, but can onlybecome lL,LZl two-acre lots.

Generally, the more lots land can be subdivided into, the more valuable itis per acre (other things being equal). If a property cannot be furthersubdivided, the land retains some value as yards and other unbuilt space, butthe value is typically lower than it would be if homes co,rf be iuitt.,,
The value of land in rural residential areas is higher than most landoutside UGBs because much more development is allowed to occur there thanin land zoned for Exclusive Farm use (EFU). we assume tharihe averageminimum lot size before the new rural residential rule was one acre, and weassume a value per acre for one-acre parcels of $lb,B00 p", 

"ar".,, Based onprevious research in the real estate field, we estimate that the price per acrefor two-acre parcels drops to $12,750 per acre., Our estimate of loss in valueis then the difference between the per acre values ($2,ESO),-iJtlpU"a by the22,250 affected acres. our estimate of loss is therefore ss6.z -iuior.

ECONorthwest
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It An e-xc€ption is the case wbere lot sizes are too small for houses and therr necessaty on-site aenric-es like eeptic tanrrsand wells, and parcels uniting these smaller lots would be worth r'ore per acre.
tg This is the approximately the average value per acre of the 88? acres of rural residential land in Lane county andLinn county that rs in parcels greater than two acres that are zoned for a one-acne ;i-;;;. In other words, this is theaverage per-acre value of land that would be i-opacted froa a move from l-acre to 2.acre zoning. Theee countieg are
ff:1ff*""?:;il"Ttd;"?":1ties in that propertv values are lower than those of the portland metro 

"o,rou".-i,rt uLn",
zo Real estate research has esti'oated that the elastiory of price per-acre with respect to lot size is i,, the range of .0.138to -0'367' see David Browustone and Arthur De.vany, 'zoil;, il;s to scale, ana tue varue of Land," Review ofEconomics and statistrcs' vol' 73, No. a, November t-ggt, pp. girs-iba. see also p"t"" r. cor*e11 and rim scheu,;?f","ffi,_?i:::""r11"?:ffi:,j1,i,115,"il1*:i[ijr,f;ior 26, No r,.ily 6;;, pp r,e our aesumptions
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These calculations are shown in Table l1 below.

Table 11 : Estimated Claims for Compensation
Related to Rural Residential Subdivision
Restrictions

Source: ECONorlhwest

ADJUSTING FOR LIKELTHOOD OF FILING
Our case study estimates stated above assume that all eligible

landowners would file for compensation. However, it is reasonable to expect
that less than 100 percent of eligible claimants would participate in the
process. Some Iandowners would be unaware of their eligibility, and others
may be aware of their eligibility but would forego fiIing a claim because the
associated legal and time costs would be larger than their expected award.
We would anticipate that the rate of participation would likely be higher for
some regulations that lend themselves to class-action lawsuits.

We have no empirical evidence upon which to accurately predict the share
of eligible landowners who would come forward to claim compensation.
Therefore, in Table 12, we present some illustrative estimates of claims
assuming participation at 100 percent, 75 percent, b0 percent, and 2E
percent.

Subject to Larger-Lot Subdivision 89,000

0.75
uirements

Already Subdivided
Acres

Key Assumptions

2 11,125 $25,500 $12,750 $293,687,500 $0
22,250 $15,300 $15,300 $340,425,000 -$56,737,500I

Min Lot
Size (Acres)

Number
of Lots

Resulting

Value
ofEach

Lot

Average
Value per

Acre

Total
LotValue

Change
to 2-acre

Value

ECONorthwest Page29



Table 12: compensation claims Adjusted for Likelihood of Filing (Assuming partialRetroactivity) v' -"rY" l

Recent Municipal Zoning
Portland's Neighborhood plan for SW
North Salem Downtown plan
Salem Cell Tower Restrictions

Public Beach Access

Oregon Forest practices Act

Urban Growth Boundaries
Portland
Salem-Albany-Corvallis
Eugene-springfield
Bend

Restrictions on Rural Land Divisions
Source ECONorthwesl

$15,634,090 $l1,725,560 $7,g1?,040 $3,909,520

$916,700,000 $687,525,000 $458,350,000 g22g,175,000

$9,296,376
$2,700,109
$9,910,679

$3,493,077,379
$2,132,120,595
$ 1,567,994,547

$535,094,921

$56,737,500

$6,222,292
$2,025,091
$7,433,009

$2,619,909,034
$ 1,599,090,446
$1,175,913,410

$401,313,616

$42,553, 125

$4, l4g, lgg
$1,350,054
$4,955,339

$ 1,746,539,6
$1,066,060,2
$793,942,273
$267,542,4tt

$28,369,750

$2,074,094
$675,O27

$2,477,670

$873,269,345
$533,030,149
$391,971 , 137
$ I 33, 77 I ,205

$14,194,375

ECONorthwest

Total
Eligible Claims

lVith 75')6
Filing

with 60e6
Filing

lvith 2590
Filing
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Section 5 Gonclusions
This report evaluates Ballot Measure ?, which, if passed, would require

state and local governments to pay compensation when they enact or enforce
a regulation that lowers the value of an owner's property by restricting its
use. Specifically, we consider the types of regulations, rules, and goais that
would be covered under the measure, as well as, the potential impact on the
budgets of state and local governments.

with respect to the measure's scope, we identifu g0 state and local
government actions we believe could trigger compensation under the
initiative. Comprehensive land-use plans, zoning ordinances, and subdivision
ordinances are the most obvious candidates. The impact would extend
beyond traditional land-use restrictions, however, because the initiative
specificallji defines property to include structures, minerals, forest products,
and other crops. consequently, building codes, safety reguiations, and a
variety of environmental regulations are also covered by the measure.

Given time and data constraints, our study considers the budgetary
impacts associated with only a small subset of the rules and regulations that
could trigger compensation under the measure. Specifically, we evaluate
potential claims associated with the following regulatory actions: municipal
zoning, public beach access, the oregon Forest practices Act, urban g.o*ih
boundaries, exclusive-farm use zoning, and restrictions on rural subdivisions.

ECONorthwest
Page 31
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Appendix A Text of Measure T

I

BE IT ENACTED BY THE PEOPLE OF THE STATE OF OREGON:

THE CONSTITUTION OF THE STATE OF OREGON IS AIIIENDED BYADDING THE

FOLLOWING SUBSECTIONS TO SECTION 18 OF ARTICLE T:

(a) If the state, a political subdivision of the state, or a local government
passes or enforces a regulation that restricts the use ofprivate realproperty, and the restriction has the efflect ofreducing the value ofaprope.rty upon which the restriction is imposed; the property owner shall
be paid just compensation equal to the reduction in ttre fair market valueofthe property.

(b) For the purposes of this section, adoption or enforcement of historically
and commonly recognized nuisance laws shal not be deemed to have
caused a reduction in the value of a property. The phrase ,,historically andcommonly recognized nuisance laws" shall be narrlwly construed in iavorof a frnding that just compensation is required under this section.

(c) A regulating entity may impose, to the minimum extent required, aregulation to implement a requirement of federal law without payment ofcompensation under this section. Nothing in this 2000 Amendment shalrrequire compensation due to a government regulation prohibiting the useof a property for the purpose of seiling po".rog""phy, performing nudedancing, selling alcoholic beverages or other controlled substances, oroperating a casino or gaming parlor.

(d) compensation shall be due the property owner if the regulation wasadopted, first enforced or applied after the current owner of the property
became the owner, and continues to apply to the property g0 days after theowner applies for compensation under this section.

(e) Defrnitions: For purposes of this section, "regulation,, shall include anylaw, rule, ordinance resorution, goal, or othei enforceabre enactment ofgovernment; "real property" shall include any structure built or sited onthe property, agBregate and other removable minerals, and any forestproduct or other crop grown on the property; ,,reduction in the fair marketvalue" shall mean the difference in the fairmarket value of the propertybefore and after application of the regulation, and shar include the netcost to the landowner of an aftirmative obligation to protect, provide, orpreserve wildlife habitat, naturar areas, wetlands, ecosystems, 
'cenery,open space, historical, archaeological or culturar resources, or row income

I

I

ECONorthwest
Page A-l



housing; and 'Just compensation" shall include, if a claim for compensation
is denied or not filly paid within g0 days of filing, reasonable attorney fees
and expenses necessary to collect the compensation.

(0 If any phrase, clause, or part of this section is found to be invalid by
a court of competent jurisdiction the remaining phrases, clauses andparts shall remain in full force and effect

Page A-2
ECONorttrwest
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John Tapogna
EcoNorthwest
888 SW Fifth Avenue, Suite 1460
Portland, OR 97204-2028

\llot'trt.r. iil l-:ru

September 26,2000

Re: Measure 7 Opinion

Dear Mr. Tapogna:

You have asked our opinion of the effect of Measure 7 on the amount of
compensation ou'ed to ProPerty owners whose property is affected by regulations. particularll,,
vou have asked ouropinion as to the result of rwo hypothetical situations.

DEMAND CONSTRAINTS ON POTENTIAL DEVELOPMENT

In this hypothetical situation, there are four 8O-acre parcels occupying each cornerof a freeway interchange. Any of the four parcels could be developed as a iegional shopping
nrall. but the current zoning of the properry is for exclusive farm use ('gFu).

Assu.ming that the property was zoned as EFU afrer its acquisition by the ownerof Comer A. and that enforcement of the zoning regulation (i.e., denial of a Conditional UsePermit application) triggers Measure 7, the o*n.i of-Corner A brings a claim for compensationin court based on enforcement of the zoning change. The other property owners have not yetfiled any claim for compensation.

- Landowner A claims that his property has suffered a diminution of value equal tothe difference of the market price between his p.opl.ty zoned as EFU and its potential use for aregional mall. Landowner A seeks the differente between $2,500 per acre as EFU and S 100,000per acre (hypothetical figures) as a commercial mall developrnrni. The regulatory body oifr6expert testimony that only one such mall could be supported at this corner 
"io tt. mall could bebuilt on anyof the fourparcels. The regulatory body'argues, essentially, that LandownerA hasonly a one-in-four probability of developing the pr6p.rty ", a regional mall, therefore,Landowner A is not entitled to the full benefit to ttre p-p.ny of a regional mall. In addition, theregulatory body's expert testified that there are addiiional iites for -a 

regional mall in the samemarket area, which further reduces the probability of Landowner A reallzing the full value of aregional mall. Thus, the loss per acre should be discounted to $14,000.

Merged with Derby Cook euinby & Tweedt LLp, August 2OOO
300 Pioneer Tower, 888 5w Fifth Avenue, Portland. oR 97204-2089 . 503.22g.6351 Fax 503.295.0915

www'bullivant'com I seattte Vancouver Portland sacramento san Francisco rrvine



Assuming that Landowner A can establi sh a reasonable probabilin, that he couldbuild a regional mall in the immediate future, Landowner A would be entitled ro the fulldiminution in value of the property between the regional mall and EFU starus. we believe thetrialjudge would exclude expert testimony .on."-ing any other properties' potential for use as aregional mall, and that the trial court would instruct tnl iury to award a diminution of valuebetrveen the highest and best use of the_property as a regional mall (as established by competentevidence) and the property zoned as EFU.

In oregon, evidence of probability of future use of property is admissible undercertain conditions' That evidence must relate to the particular property which is being taken orbe offered in a manner which reasonably permits the applicatibn io tt at prop.rty alone. stateHighway Contntission v. compton, g or App 264,269-70, 2g0 p2d 7$ o;7D.
"Any competent evidence of matters, not merely
speculative, which would be considered by a prospective
vendor or purchaser, or which tend to enhance oi depreciate
the value of the property is admissible. The character.
location, and physical condition of the real estate, and the
use to which it is pur, may be placed before the jury, and
evidenced as admissibre to show any probabre useio *rri.t
the land could reasonabry be put, iuch as manufacturing,
farming, railroad,_or residentiaipurposes, although it is notthen being used for such purposes. However, slpeculative
or remote ways in which the land could be used cannot beconsidered in determining its value.',

fr#.:,ro-7t; 
see arso state Highwav Com. v. Bailey,2r2 or 26r,307,319 p2d 906 (rgs7).

"In determining the present market varue of properties, it isnot improper to consider the uses to which ,frc p-p"ny 
""nbe put in the future if the prospect of such ur., i, more thana speculative forecast and if the probability of such a rutur"

John TaPogna
September ?2,2000
Page 2

Landowner A's attorney then argues that there is no evidence thar the ou,ner of
the other three S0-acre parcels intend to build a re,eional mall, and even if anv one of the four
landowners could build a mall, then all of them should be compensated for that lost value,
regardless of external market factors such as demand constraints.

The issue is whether the trialjudge would be likely to allow the re_gulatorv body's
expen testlmony

OPINION

€E wwwbullivant.com I seattte Vancouver portrand sacramento San Francisco rrvrne
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It is for the jury to decide whether the prospective use is
reasonably probable, assuming, of course, that there is
evidence upon which to base such an inference.

Contptott.9 Or App at27l: State Highwav Com. v. Arnold,2l8 Or 43,57-58,341 p}d 10g9, 3,t3
P2dlll3(19s9).

Finally, "the market value of property includes its value for any use to which it
may be put. If, by reason of its surroundings, or its natural advantages * * * or its intrinsic
character, it is peculiarly adapted to some particular use, all of the circumstances which malie up
this adaptability may be shown * t * ." Compton, g Or App at 273; see State Highwat, Cont'n i,.
Deal,9l Or 661, 668, 233P2d.242 (195t).

Property owners are entitled to recover the difference between the present fair
market value of the property for its highest and best use at the time of its taking (here. by
regulation) and the remainder (here, the permitted, less valuable use). Compton,l O, App ,t
270 Arnold, 218 Or at 57. Landowner A could present expert testimony that the highesi and
best use of the property is as a commercial mall, and that he is entitled to the difference between
the fair market value at the property's highest and best use (a commercial mall) and at a less
valuable use (zoned as EFU).

It is our opinion that evidence of what the other three landowners might do ormight be able to show is too speculative and remote to be relevant to the compensation for
Landowner A's taking. The court's focus is on the specific property itself, in relation to the
market for such a property. Landowner A might not be able to establish that his is a ..unique
property." but we do not believe the court would allow the regulatory body to try four cases in
one; that is. to take evidence of the probability of the remaining landowners' development oftheir property, in order to show a reduced development potential for Landowner A's property.
Similarly, the regulatory body could not offer evidence tirat other properties in the ,i.iniiy -.also potentially suitable for a mall. As an aside, we note that if any landowner of the four parcels
were to build a regional mall, under the hypothetical situation, .*p.rt testimony would not be
able to establish that the remaining owners could build regional malis. However, with the zoning
change, none of the landowners would be able to build a iegional mall.

In summary, it is our opinion that Landowner A would be entitled to becompensated for the difference in value of the property as a commercial mall and the property,svalue under the more restrictive EFU zoning. uniortunately for the public body, the iemainingthree landowners could, under this hypotheiical situation, bring theii own lawsuits to establish

ffi

use would be reflected in the value which a present
purchaser would attach to the property.

,ts**
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the exact same value, if they could in fact establish a reasonable probability that they could
develop the property into a regional mall in the near future. We believe that evidence of
Landowner A's compensation would not be admitted into evidence in any of the remaining suits.
nor would evidence of compensation to subsequent landowners be admissible in subslequenr
suits. Theoretically, under this hypothetical situation, each landowner would be entitled to the
diminution of value of the property from a regional mall to EFU status.

Under this hlpothetical situation, Susan Smith has owned a convenience store
along a busy arterial since 1994. The properry was zoned for commercial use when she bouehtit. but the regulatory body subsequently rezones her property to single-family residential iseonly' thus "enacting" a land use regulation and triggering Measure 7. Ms. Smith's current use isnou "grandfathered in;" that is, she is allowed to opeiate the convenience store so long as it
remains in its current structure and neither she nor jubsequent owners redevelop the property.
once the property.is redeveloped, it must comply with the new residential aesignatibn.' il.Smith files a lawsuit against the regulatory body, arguing that the change of zoning has loweredthe value of her propeny from commercial use to single-family residenii.l ur.. Ms. Smith offersevidence that the value of her land zoned for commercial use is 5400,000, and the value of herland zoned for a residential value is $200,000 (hypothetical figures); therefore, 5200.000 is owedto her for diminution of the fair market value of her property by theregulation.

The regulatory body argues that the judge must discount this figure ro account forthe fact that Ms' Smith's convenience store can continue its current use for l5years (apparently
based on expert testimony). Therefore, there would be no loss in value for l5 years, and the lossmust be discounted to present net value, resulting in loss of only $g4,000.

The issue is whether the trial judge would allow testimony of such a discount rate,and horv the trialjudge would instruct the jury to value the loss.

OPINION

The hypothetical is a little unclear in its assumptions. We do not know whetherthe 5200'000 figure represents bare land value or includes the value of the ongoing business.Under oregon law, the value of the property after the zoning change would include the value ofthe convenience store as a non-conforming use. we do not believe that the loss to Ms. Smithwould be the entire difference between 
-the 

property under commercial zoning and underresidential zoning, since .most judges would allow'an appraiser to testit th", ,t " value of theproperty after the regulation includes the value of the non-conforming use. In essence, this is atype of discounr in a different guise.

Assuming that the convenience store's value is included within the hypotheticalreduced value, we believe that the majority of trial judges would not allow the discount evidence
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John Tapogna
September 22.2000
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as presented in the hypothetical, and would not instmct the jury to apply a discount rate to ner
present value. The answer to this hypothetical situation lies in a basic principle of Oregon
condemnation law: "In condemnation proceedings, the condemnee is entitled io ,..or,.r-th.
present fair market value of the property for its highest and best use a, the time of the taking."
Contpton,9 Or App at 270; State Highway Cont. v. Assembly of God,230 Or 167, 177, 36g i2d
937 (1962) (emphasis added). Simply put, the measure of the diminution in value is before and
after the taking, as of the time of the taking. Therefore, the regulatory body would not be able to
argue that the diminution in value in fact occurs sometime in the future; i.e., when Ms. Smith
actuallv redevelops the property. This rule corresponds with the expert testimony on value.
which is based on factors such as (l)what Ms. Smith will be able to do in the iuture. e'en
staning tomolrow if she so desired; and (2) what value a prospective purchaser would place on
the propeny at the time of the taking. Ms. Smith would offer evidence that a prospective
purchaser would offer her less money for the property because of the zoning change iecause the
purchaser would not have the ability to develop the property differently. Ms. Smith could also
offer evidence that it is reasonably probable that she will redevelop the convenience store in the
near future following the taking, should she decide to do so. In addition, she could offer
evidence that. should a fire occur at the convenience store and burn it to the ground, Ms. Smith's
redevelopment of the property would require her to build not a convenience store, but a singlefamily du'elling. Thus, she could argue that she has indeed lost, ar the time of the taking,ihe
difference in value of the property berween two respective zoning uses. The Ciry would .J*t.,
that a prospective purchaser would take that risk into account.

A discount as stated in the hypothetical would be in violation of the rule that theproperty is valued at the time of the taking, not at some rime in the future. We believe that thenrajonty of trial judges would exclude such evidence. However, many trial judges would alsoallou' expert testimony that the "after" value of the property includis the value of the non-conforming use. which is essentially another route to the same end - although Ms. Smith wouldrecover some damages, the damages would likely not be the futl differenJe in value between
commercial and residential zoning.

Very truly yours,

Donald R. Stark

R. Osburn
JRO:da
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MEMORANDUM RE BALLOT MEASURE 7

To:

From:

John Tapogna, ECO Northwest

Jeffrey G. Condit, Attorney at Law

Ballot Measure 7

Date: September 29,2000

You asked two questions regarding the interpretation of Ballot Measure 7 which is before the
voters in the November 7,2000, general election. (The text of Measure 7 is attached.)

INTRODUCTION

Measure 7 would amend Article I, section 18, of the Oregon Constitution. A:ticle I, section lE
currently provides that''[p]rivate property shall not be taken for public use * * t without just
compensation * * +." Oregon Courts have found that government regulation can effect a
"taking" under Article I, section 18, but only where the regulation is io restrictive that it deprives
the owner of "all economically viable use." ^Bori e Cascade Corp. v. Board of Forestr,,,3Zi Or
185' 197-198, 935 P.zd !]l (1997). This holding is similar to the federal court analysis of the
"takings" clause in the 5tn Amendment to the United States Constitution. See Lucas v. South
Carolina coastal council,s05 us 1003, 112 S ct 2886, l2oLEd 7gg (1gg2). Undercurrenr
law:

Inconvenience, reduction in profits or depreciation in the value of property
that occurs as a result of a legitimate exercise of the state,s police power ii
damnum absque injuria and not a compensable taking . scioonove, v.
Klamath county, 105 or App 6l l, 615, 806 p2d 156, rev. denied3l I or
432 (tget).

Measure 7 would substantially change this body of law by requiring payment ro a properry
owner when a government restriction on use of properry ieduces thi iair market ,ilr" by-any
amount.

METHOD OF ANALYSIS

The intended meaning of a constitutional provision is determined by applying the same
interpretive methodology that is required for ascertaining the inrended'm"*iig of statutes.
Ecumenical Ministries v. oregon state Lottery Comm.,itg or 551, 559-500, izt p2d I06(199$; PGE v. Bureau of Labor and Industries,3l T or 606, 610-l z, g5g pza tv3 (1993);
Roseburg school Dist. v. city of Roseburg,3l6 or 374,37g-79, g5l p2d sgs (r993). Thatmethodology requires examination of the text and context of the statute and, iinecessary, thelegislative history and applicable canons of construc tion. PGE, 3 l7 or at 610-12. The history of
a measure enacted by the voters includes the ballot title and other materials contained in thevoters' pamphlet. state v. Allison, 143 or App. 241, 251, g23 pzd 1224, rev den 324 Or 4g7 ,e30Pzd 8s2 (1e96).
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QUESTIONS

First Question Presented: Would Measure 7 apply to reductions in value caused bv regulations
enacted prior to the effective date of the measure and/or prior to the acquisition of piopeny bl,
the owner requesting compensation?

Short Answer: Measure 7 is ambiguous. However, the measure can be plausibly construed to
require compensation for the impact of regulations adopted prior to the eifectiv. drt. of
Measure 7 and prior to the acquisition of the property by the owner requesting compensation.

Discussion: The first half of the retroactivity question - whether Measure 7 would apply ro
regulations that pre-date the Measurel - is the easiest to answer. Section (a) states:

If the state, a political subdivision of the state, or a local government passes or
enforces a regulation that restricts the use of private real property, and the
restriction has the effect of reducing the value of a property upon which the
restriction is imp-osed; the property owner shall be paiaiuit compensation equal to
the reduction in fair market value of the properry. (Emfhasis adied).

The addition of "or enforces" as one of the two triggers for compensation is clearly intended to
include regulations adopted in the past but enforced in the futur;. If the Measure had been
intended to apply only to prospective regulations, "passes" would have been sufficient.
Although new laws are generally applied prospectively, a new law will be applied rerrospecrivelyif such intent is clearly stated. state v. Lanig,l54 or App 665, 670,963 pza'ss (lggg). The
text of the measure therefore answers the first part of the question.

The second question is more problematic because of the difficult wording of Section (d):

Compensation shall be due the property owner if the regulation was adopted, first
enforced or applied after the current owner of the property became the owner, and
continues to apply to the property 90 days after the owner applies for
compensation under this section.

The first part of the sentence is susceptible to three different interpretations. It could be read as"[c]ompensation shall be due the property owner if the regulation was adopteJ or first enforcedor applied after the current owner of the property became the owner.,, This makes some sensebecause, when referencing the implementation of l"o,, "enforced', and,,applied,,are essentiallytwo different ways of saying the same thing. This reading, however, ,.qui.., changing thepunctuation and adding a conjunction.

The second possible construction is "[c]ompensation shall be due the property owner if theregulation was adopted, first enforced, or nist applied after the 
"ur.rriowner of the propertybecame the owner'" This clarifies that the drafters intended to list a series of three alternatives.This reading, however, requires adding a second "first" and amplifies the redundancy of"enforced" and "applied. "

I If enacted, Measure 7 would go into cffect on December 7 , 2ooo. or const Article IV, section I (4xd)

t
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The third possible constmction is most grarnmatically compelling because it does the least
violence to the sentence: "Compensation shall be due the property owner if the regulation was
adopted, first enforced, or applied after the current owner of the property became the owner."
This reading clarifies that the drafters intended a series of three separate factors; "adopted," "first
enforced," and "applied." It also creates a distinction between "enforced" and "applied" that
would explain the addition of the second of those terms. Although this reading adds a comma
for clarity, it does not change the sentence grammatically because it is equally correct to add or
leave out the second colruna when listing a series of three items. It is also consistent with the
interpretative rule that courts should rely on the text of a law and not "insert what has been
omitted" or "omit what has been inserted" (see ORS l74.Ol0), and is consistent with the rule thar
the drafters would not have included diflerent terns unless they intended different meanings.
Emerald PUDv. PP & L,79 a App 583, 593,7rl p2d r79 (1985),afd302or256,72r pza
552 (1996). For these reasons, I conclude that this is the strongest of ihe three alternative
constructions and apply it to therequirement for compensation in the measure:

Regulations "adopted * * * after the current owner of the property became the owner" clearll,
covers regulations enacted after the owner bought the property.

Regulations "first enforced * * * after the current owner of the property became the owner,' is
less clear, but appears to cover laws enacted prior to the acquisition ofine property that first
become enforceable or are enforced for the first time after acquisition. Suctr i r."dirg would
recognize that enactments of most local goverrrments become effective 30 (most cities and
counties) to 90 (Metro) days after enactment. That the drafters understood this delay in effective
dates is indicated by the second part of Section (d), which gives a government body a 90-day
grace period to repeal an offending measure before it becomes liable for compensation.

Regulations "applied * * * after the current owner of the property became the owner,, is the mostproblematic. It could be read to apply to regulations that become applicable after an owner buys
the property. Such a reading, however, would make the term functionally redundant to ',first
enforced," presumably not the intent of the drafters. In addition, it wouli have been very easy
for the drafters to use "becomes applicable" instead of "is * * * applied" if that is what ttrey fraameant' A better reading is that this term is intended to cover exiiting regulations that are applied
in a way that reduces value after acquisition of the property. ror example, the mere existence of
a wetlands protection ordinance (one of the specific regulations called out in the measure aspotentially reducing value) may not impact the value ola particular property until a property
Qwner applies to develop the property and is required by tire applicaLle htiri" to leave 40percent undeveloped.

!l:h u reading properly gives effect to all three terms . Srate v. Adams,3l5 Or 359, 365, g47 p2d
397 (1993)' Measure 7 would cover diminution in value caused by regulations that are(l) enacted after a property owner buys a property, (2) enacted prior to but which first becomeeffective after a property owner buys a property, and (3) in effett at the time that a property
owner buys a property but which are applied thereafter ln 

" 
rn.n r"r that reduces value. Such areading would also be contextually consistent with subsection (a), which is the first statement ofthe new constitutional right and does not limit the term "enforces" with a time restriction.

Because the second part of Section (d) does not require the owner to file the application forcompensation within any particular time period aftLr a regulation that reduces'value is applied, as
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long as the owner is the "curent owner," he or she can apply for compensation for an application
of a regulation that reduced value at any time during his or her ownership.

This reading is not free from doubt. Measure 7 is not a model of legislative draftsmanship. The
authors do not use terms consistently (for example, regulations are variously "passed," "enacted."
"adopted," or "imposed"); dependant clauses join separate thoughts; and periods are emploved
with alarming infrequency.

If a reviewing court concludes that text and context do not answer the interpretative question and
proceeds to legislative history - in this case, the ballot title and the voters pamphlet - further
confusion ensues. The summary of the measure in the ballot title states that it "[a]pplies if
regulation adopted after owner acquires property." This statement, without more, suggests that
this is the only time the measure applies, which is directly contrary to what the measure actually
says. The text and context of the measure itself would control, but if a court concludes that the
text and context is ambiguous, it might rely on the ballot title to reach a more limited reading of
the measure because that ballot title is the only explanation of the measure that many voters will
read. (On the other hand, voters are presumed to fully read the measure and understand its legal
context. See Ecumenical Ministries,318 Or at 561-562.)

The explanatory statement supports my reading above. It states:

Ballot Measure 7 requires payment to a landowner if an existing orfuture
regulation is adopted, first enforced or applied after the current owner became the
owner and still applies to the property 90 days after the owner seeks payment.

The drafters of the explanatory statement (which includes representatives of the chief petitioner)
clearly state that the measure "requires payment to a landowner if an existing * t * regulation is* * * applied after the current owner becomes the owner * tF *rr in a manner that reduces value.

One final caution: The legislative history of an initiated measure includes the argumenrs in favor
and opposed in the voters pamphlet. The 2000 Voters'Pamphlet has not yet been published, and
so my analysis is made without the benefit of having reviewed those arguments.

For these reasons, my conclusion is that these sections of Measure 7 are ambiguous, but that the
measure can be plausibly read to apply to regulations enacted prior to the effective date of the
measure and to require compensation for existing regulations when applied to subsequent
owners.

Second Question: How is value measured to determine diminution or compensation?

Short Answer: The measure is ambiguous, but it appears to envision application of the tests
applicable to a condemnation action. Applying such tests, the measure of damages is likely to be
the fair market value of the properry if the regulation is not applied minus the fair market value
of the property if the regulation ri applied.

Analysis: Section (e) of Measure 7 defines "reduction in fair market value" as "the difference in
fair market value before and after application of the regulation * tr *.rr This definition does not
by itself provide a tremendous amount of guidance. The Supreme Court has stated "[i]n

t

,
I
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examining the text and context to determine the meaning of a constitutional provision adopted b1'
the people by initiative or referendum, this court [pically gives words of common usage their
plain, natural, and ordinary meaning." Coultas v. Cit-v of Sutherlin, 318 Or 584, 588-89, 871 P2d
465 (1994). If, however, words used in a provision enacted by initiative or referendum have a
well-defined legal meaning, the courts will grve the words that meaning in construing the
provision. Cf. Gaston v. Parsons,3l8 Or 247,253,864P2d l3l9 (1994) ("[W]ords in a statute
that have a well-defined legal meaning are to be given that meaning in constming the statute);
Ester v. City of Monmouth,322 Or l, 9, 903 PZd344 (1995).

"Fair market value" is the measure of damages for determining 'Just compensation" in a
condemnation action under Article I, section 18, and ORS Chapter 35. See Dept. of Trans. v
Lundberg,3l2 Or 568, 574,825 P2d 641, cert denied,506 US 975 (1992). Given the use of the
same terrn in a related context, a court is likely to conclude that the determination of "fair market
value" in Measure 7 is intended to operate in the same manner as such a determination in a
condemnation action. Further support for this reading is the Measure 7 definition of "real
property," which includes structures, crops, and mineral rights. These items are also considered
part of the real property and are not valued separately in a condemnation action. Highwat,
Comm. v Empire Building,17 Or App 616, 625-626,523 Pzd 584 (1974) (fixtures); Pape r,. Linn
County,l35Or430,438,296P 65(1931)(treesandcrops); HighwayCommissionv.Nunes,233
Or 547,379 Pzd 579 (1963) (aggregate and mineral deposits).

In a condemnation context, "fair market value" is defined as the amount of money the property
would bring if it were offered for sale by an owner who desired, but was not obliged, to s"ll and
was purchased by a buyer who was willing, but was not obliged, to buy." Lundberg,312 Or at
574. Property must be valued at its "highest and best use," which is the use, at time of appraisal,
that is the most profitable likely use of the property. This may be other than the property's
culrent use if it is reasonably probable that the property has actual potential for a higher and
better use. Lundberg, id. The determination of highest and best use must take into ic.ount
existing zoning, but can also be based on reasonably probable future zoning changes. See
Unified Sewerage Agenqt v. Duyck,33 or App 375, 576pzd 816 (197g). Applying these
standards to Measure 7, it is likely that a court would conclude that the "highest and best use',
would be the most valuable likely use of the property if the offending regulation were not
applied.

Two other condemnation concepts would likely come into play - "partial takings" and ',special
benefits." A partial taking occurs if only a portion of a parcel or less than fee title is condemned.
This is the most analogous type of condemnation to a Measure 7 reduction in value. "Just
compensation" in a partial taking is the fair market value of the portion or interest condemned,
plus any reduction in the fair market value of the owner's remaining property caused by the
taking. This is referred to as "severance damages." See Lundberg, Id. in 

"-M.*ure 7 context,
severance damages could be assessed if the effect of a regulation that impacts part of the
property, such as a wetland or a strearn corridor buffer zone, reduces the developability of the
remainder of the property.

A "special benefit" is any enhancement to the value of the remainder property as a result of the
taking, which is set off against the severance damage (but not against the faii market value of the
property taken). state Dept. of rrans. v. Montgomery lyard Dev.,79 or App 547,564,71gp2d
507, rev denied,30l Or 667 (1986). [n a Measure 7 context, a local gorcrnh.nt might be able
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to argue that the zoning restriction enhances the value of the remainder properry and thereby
reduces the amount of the taking. Such a benefit must be special to the p".ti.ui- propeny,
however, and not something that benefits the public generally. Hutchinson v. City of'Coiallis,
l34Or App 519, 523-524,895 P2d 797,rev denied, 321 Or 512 (1995). This would limit the
"special benefit" defense in a zoning context.

Just compensation in a partial taking is determined by applying the "before and after', test - i.e.,
just compensation equals the amount by which the fair market value of the entire property before
the taking exceeds the fair market value after the taking. La Grande v. Rumelhari, t iS Or 166,
176,246P 707 (1926). Perhaps not uncoincidentally, "before and after" is the same phrase as
used in Measure 7, Section (e), adding further credence to the argument that the drafters of
Measure 7 intended condemnation concepts to apply. Applyingihe "before and after test,, and
the other condemnation concepts discussed above to a Measure 7 taking, the amount of
compensation due the landowner would be the arnount by which the fair market value of the
highest and best use of the ehtire property not subject to the regulation exceeds the fair market
value of the highest and best use of the properry subject to the iegulation, taking inro accounr
severance damages and special benefits.

Perhaps the most vexing ambiguity in Measure 7 is determining the date of valuation. Such a
date is absolutely critical in order to obtain an appraisal and to make a valid comparison between
appraisals. ln a condemnation case, the date of valuation is the date on which the condemnation
action is filed or the date on which the government enters onto and appropriates the property,
whichever occurs first. state Highway com. v stumbo,222 or 62,75-77" 352 pzd+zs irq6o);srate ex rel Dept. of Trans. v Glenn,288 or 17,23,602Pzd253 (lg7g). Applying this analysis,it would seem that there are five possible dates of valuation under Measure 7: The date the
offending regulation is "adopted," the date it is "first enforced," the date it is "applied.,, the date
the owner applies for compensation, or the date 90 days after the owner's application for
compensation if the regulation is still in effect. I believe that the best argument can be made for
the date of application for compensation because this is the date upon *iich the right to
compensation accrues and because this date also begins a 90-day icure" period during which thegoverrlment is given a last chance to avoid liability by repealing the offending regulation. Thegovernment does not fully "appropriate" the property value under the measure unless it fails torepeal' Applying Stumbo, it would seem the earlier date of application would therefore be thedate of valuation, although there is almost an equally good argument for the first day on which
the regulation affects the value of the property, whether that i; when it is "adopted,,' ,,enforced,,,
or "applied." If Measure 7 passes, implementing legislation may be necessary.

If you have any further questions, please do not hesitate to call.

I
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JOHNW. TAPOGNA

MPP"Kennedvscho"Jfl$";ilff 
I j"Tfll'i.1ir,.i,;:illl

John Tapogna is a research economist at ECONorthwest. He has provided
economic, budgetary and analytic support to national, state and local level
governments in the United States and overseas. Tapogna was a welfare analystat the U.S. Congressional Budget Offrce where he forecasted the nation's
welfare spending and estimated the cost of key congressional legislation. Most
recently, he was the budget advisor for the municipality of Nogales, Chile whilein the Peace Corps.

Analyses of Tax and Fee Policy
. Analysis of Marginal Tax Rates in Wisconsin. lggg. For Institute for

Wisconsin's Future. Tapogna is developing a model to illustrate changes in
government subsidies to a low-income family with children as the family's income
rises. He will also estimate seU-sufEciency budgets for families of d-iffenng size in
each of Wisconsin's counties. The model reports the marginal tax rates facing low-
income fami.Les as they make the transition from welfare to work.

' Analysis of Marginal Tax Rates in Oregon. 19g8. For Children First for
Oregon, Tapogna developed a model to illustrate ehanges in government subsid.iesto a low-income family with children as the family's income rises. Estimating self-sufEciency budgets for families of differing size in each of Oregont counties. Themodel reports the marginal tax rates facing single mothers wiih children as theymake the transition from welfare to work.

' Evaluation of Financial Instruments Designed to Reduce polluting
Activities and Provide Stable Funding. 1998. For the Oregon Departrient ofEnvironmental Quality, ECo evaluated more than 40 taxes, user fees, and deposit
schemes designed to reduce polluting activities by Oregon's Lusirresses and citizens.ECO assessed each financing mechanism on the tasis of fi.r" evaluation criteria:environment incentives, equity, admirustrative feasibiJity, revenue stability, andrevenue size. Based on the assessment, ECO recommended a list of candidate feesand taxes to replace general-fund appropriations, which historically comprised amajority of the department's revenues. The candidate list included fertilizer andpesticide taxes, a carbon-based tax, and public-water-supply withdrawal fees.

' Impact of Taxes on the Location Decision of International Businesses. Forthe City of Tacoma, Washington and the Tacoma Empowerment Consortium,ECONorthwest estimated the likely response of international businesses to a 25-percentage'point decrease in the federal-corporate-income-tax rate. Through asurvey of business executives and econometric analysis, ECO concluded that taxesplay a role in a business' decision to locate o, 
"*p"rrd; fro*"""r, ttLv are lessimportant than labor quality and costs. ECO esiimated that banks and otherfinancial institutions, which report high net incomes relative to total revenues,would be more likely to respond to a tlx break than accounting, engineering,computer services, and law firms.

' Projected Revenues Associated with a Regional Corporate Income Tax.1999' For a private client, Tapogna projected tax revenues associated with a regional
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corporate income tax that would be assessed on businesses located in Multnomah,Ciackamas, and Washington Counties, Oregon.
' Analvsis of the Municipal Budget. 1992- 1992. For the City of Nogales Chile,identified key trends underlying the growth in the city's debt, *t ict equaled one-third of annual revenues in 1996. Recommended reductions in .i"ff rrra private-sector subsidies to balance spending in lgg7.
' Financial Analysis of the Municipal Water and Sewage System. 1992. Forthe city of Nogales, chile, estimated the system's expenditl"u" u*""uded revenuesby $50,000 annually.

' Analysis of a Tax on Restaurant Meals. lg8g. For the City of Eugene, oregon,forecast likely consumer response to a proposed 5 percent tax tn restaurant meals.Analysis considered the effects on diffuieni categories of restaurants and thepossible loss of customers to neighboring jurisdi.tiorr..

Analyses of congressional-.welfare Reform proposals

' Personal Responsibility and work opportunity Act-Dole/packwoodwelfare Reform (as passed by the SenaL-Finance Committee in May lggb).Analyzed key Senate amendments to House version. Testified, b"ior" tt "committee, that states would encounter an annual $10 billion.to"tf"U in funds toexecute the work and training provisions of the bill and p.uai.i"J "t"t".consequently would not comply with those provisions. Bstimatej thu increase i,future state spenfing on general assistance prog."-. due to the proposed denial offederal cash assistance to legal non_citizens.

' Personal Responsibility and work opportunityAct-Gringricb/ArcherWelfare Reform (as passed by the U.S. House of Reprererrtrti.,rErln nar."t, lggb).Estimated the effects on familils and budgets of eliminating the Aid to Families withDependent chil-dren Progtam and_ replaciig it *iit uto.t g""J, oria t" states.Reported the bill's five'year time limlt on Jelfare benefits could reduce cashassistance rolls by 30 to 40 percent. Predicted that a reduction in cash assistancepayments would result in more spending in foster care programs.
' senator Thomas Daschle's welfare Reform Bill. Analyzed the cost of asignificant expansion in federal fund.ing or 

"rrlrJ-*re activiiies for recipients ofwelfare' Reported the bill would fail shlrt J;. p-*ise to provide ,,universal,,
coverage to children in poor, single_parent families.

' The work ald \e.snons-ibility Act of 1994. President clinton,s welfare ReformBill (as introduced in the U.S. Iiousu orn"pr""""t"riu".). Estimated that thePresident's proposed expansions of-work, tir*r.rg rrrd child care activities wouldcost the federal government $11 bilhon over rr," igss-2000 period, which was s2billion more than had been estimated by the U.s- office "i lft;;;;ment and Budget(oMB)' concluded oMB had overestimated the long-term savings associated withits training investments and child support ".io""".ent provisions. oversaw thedevelopment of a model that simulat"a """"ipioir""rrr"i u"rr"nt. 
""ross time,which was key in estimating the bill,s main;;;;i""

' senator Robert Dole's welfare Reform Bill. Estimated costs and long-termwelfare savings of an expansion of the fea"rrir,nJfrr"-to_*o"k;;;1", programknown as JoBS' Based or, 
"r, exhaustive .";;; oipublished studies, calculated

ECONorthwest



that each $1 invested in such activities would yield $0.?0 in reduced AFDC payments
over the subsequent five years.

Representative Rick Santoriunr's Welfare Reform Bill. Calculated the
number of recipients who would be affected by the bill's two-year time limit on
welfare payments using administrative data from the U.S. Department of Health
and Human Services. Estimated a tlpical training slot costs the government $6,000
annually in supervisory and child care expenses.
Senator BilI Bradley's Child Support Reform Bill. Forecast the long-term
welfare savings associated with improvements to the federal child suppor-t
enforcement system, including the creation of a national registry for-newly hired
workers and the expansion of hospital-based paternity establishment programs.
Omnibus Reconciliation Act of 1992. Forecast increased federal spending due to
a proposed reduction in the required state match rate for the Job Opjortunities and
Basic Skills training program (JOBS).

President Bush's Fiscal Year 1993 Budget. Estimated cost and caseload effects
of welfare legislation contained in the F.Y 1993 budget, which proposed an increasein the amount of assets that could be held by welfare recipienis and a program thatwould benefit recipients who formed small businesses.
Representatives Thoaas Downey and Henry Hyde's child supportAssurance Proposal. Co-developed a simulation model, based on tire Census,biennial child support survey that predicted costs ofa variety ofchild support
assurance proposals.

Additional Analyses

' Budgetary and Economic Implications of a Food Stamp Outreach
Program- 1998- For the Oregon Center for Public Policy, estimating the federal
and state cost of a program to increase Food Stamp participation among elderly,
working-poor, and non-English speaking populations. Devlloping a method toestimate the local employment impacts for food stamp spending. -

' Analysis of Work Incentives and SelfSufficiency Budgets in Oregon. fggg.For Children First for Oregon, developing a model to illustra-te changes ingovernment subsidies to a low-income family with children as the family's incomerises. Estimating self-sufficiency budgets for families of differing size in each ofOregon's counties.

' Benefit-Cost Analysis of New-Hire Reporting Progranl lggg. For the U.S.Department of Health and Human Services, assisted in the evaluation of the costsand benefits of a New-Hire Reporting Program. The program is expected to increaeechi-ld support collections and reduce spending in welfarel"a 
"rr"miloymentprograms.

' Nationwide Review of Child Support Financing Issues. lggg. For the U.S.Department of Health and Human Services, assisted-with a survey of child supportdirectors to determine how states and localities fund child suppo"i 
"rfo.""mentactivities. The study addresses the use of federal incentive payments and retainedwelfare collections as sources of the state and local share oicost".
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a Analysis of cash Assistance caseloads and poverty populations inOregon. 1998. For the Oregon Center for Public Policy, compared the state,s cashaid population to its poverty population during 1969-rggz. Find.rngs tnui" .uported inthe Portland Oregonicn, Eugene Register Guard and Salem Statisman Journal.
Workforce Demonstration for Non-Custodial Parents. fgg8. For the UrbanLeague of Portland, collaborated in the design of training model for non-custod.ialparents of children who receive cash assistance. Reviewed similar programs
operating in six sites across the country and estimated likely participat"ion rates inthe Portland area. Negotiated state approval of innovative i.tgram'a".igrr., whichwould partially forgive child support debts owed to state and suspend child supportarrearages when non-custodial parents were unable to find work.
Costs and Benefits of Rural Electricity Projects. l9g7. For the Cities ofNogales and Catemu, Chile, estimated the net present value of electrility projects todetermine the appropriate mix of public and private-sector financing. "

Costs and Benefits 4.ssociated with Alternatives to Incarceration. lgg1. Forthe Michigan Department of Management and Budget, analyzed policies such aselectronic'monitoringand heavily supervised probaiion as rit"rnrtirre punishments
for criminals with no history of violence.
Market Analysis for a_shopping Center Development. 198g. For the Cities ofAlbany and West Linn, Oregon, authored section of inalysis outlining ,r.tio.r.ftrends in retailing, including the emergence of hyper-markets and revitalzation ofspecialty malls in urban centers.

a

Presentations

Using Population Projections in the Local Planning ^Bocess (in Spanisn). U.S. peace
corps conference_on Municipal Management. May lggz. olmue, chile.The Effect on States' Budgets of Worh and, Training Prouisions in the personal
Responsibility-and work opportunity Act. Teslimony before the U.s. senate FinanceCommittee. May I9gE. Washington, D.C.

welfare Block Grants and How They will Affect State's Bud,gets. presentation at a meetingsponsored by the National Governors'Association. Spriig 1gg5. W".f""gron, D.C.Estimated Cost and Effects of Congressianat Child Support Reforrns. presentation at theAssociation for-Public Policy Analysis and Management l9g4 Conference. october1994. Chicago, IL.
An Analysis of the President's Child. Support Enforcement proposals. presentation at theAnnual Meeting of the American puutic weliare Association. Fall 1gg4. washington,D.C.-Why 

-Ending 
welfare As We Knout It will Cost Money. Presentation at the AmericanEnterprise Institute's lggS Welfare Forum. Dec"ember rggg. w".tffiorr, o.c.Welfare Reform and-the Federal Budget. Presentation at the Urban Institute Roundtableon Welfare Reform. December lgg2. Washington, D.C.Demographic, Economy:, ayd Polica Factors u"aZriii"e the Recent Growth in FarniliesReceiuing Aid to Families witi Dependent Chifdrei. presentatio, to the office of theAssistant Secretary for Planni"g 

"!_a 
Evaluation, U.S. Department of Health andHuman Services. November tggZ. Washington, D.b.Demographic, Economic, and Policy Factors-iii"r:ti"e the Recent Growth in Famili.esReceiuing Aid to Families witi Depend,ent Ch,ild,rin. presentation at the Annual

ECONorthwest



rD
!D
o
D
o
D
D
D
D
D
D
D
D
D
D
D
D
D
D
,
)
D

)
)
D

t
)
)
)
)

Conference of the Association for Public Policy and Management. October f992.
Denver. CO.

Budgetary Effects of the Interstate Child Support Commissian's Recommendations.
Presentation at the Annual Meeting of the American Public Welfare Association. FaIl
1992. Washin$on, D.C.

Papers
The Administrati.on's Welfare Reform Proposals: A Preliminary Cost Estimate, with Julia

Isaacs and Dorothy Rosenbaum. CBO Memorandum, November 19g4. U.S.
Congressional Budget OfEce. Washington, D.C.

Estimated Cost and Effects of Congressional Child Support Reform CBO Draft Paper
presented at the Association for Public Policy Analysis and Management Annual
Conference, October 1994. U.S. Congressional Budget OfEce Washington, D.C.

Demographic, Economic, and Policy Factors Underlying the Recent Growth in Families
Receiuing Aid to Families With Dependent Children, with Janice Peskin. CBO
Memorandum presented at the Association for Public Policy Analysis and
Management Annual Conference. September 1992. U.S. Congressional Budget Of6ce
Washington, D.C.

Assessing Welfare Clients for Work, Education, and Tlaining Actiuiti.es, with David
Farnsworth. John F Kennedy School of Government Poliry Analysis Exercise
completed for the Massachusetts Department of Public Welfare. April lgg1. Harvard
University. Cambridge, MA.
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TERRY MOORE

M.U.R-P. Urban and Regronar planning, University of oregon
M.A. Public Administration, University of Orelon

B. S. Environm ental E n gineering, Stanford Universitl.
Terry Moore has been a rrice president and project manager at ECONorthwest
since 1979' He has managed over 250 projects in land-use ind transportationplanning, policy analysis, and market analysis for private rrra prUU" clients. Moore isa member of the American Institute of Certified Pianners andan adjunct professorin the Department of Planning, Public Policy, and Management at the University ofOregon.

Moore has managed several projects for the TGM Program as well as projectsrelating to the economic and land-use impacts of lightiail transii, t"rra-.rr"alternatives, and the impacts of new highway co"rido., and transit improvements.He has managed analyses of transportation-financing alternatives and multi-modalplanning for corvailis, woodburn, Florence, Astoria, s""ppoo.e, sutherlin,Reedsport, and Grants Pass, as well as for the I-5/tligf,*"v zrZ bubarea plan. He isworking on congestion'pricing and least-cost planning pro;ects in Oregon,Washington, Colorado, and New Jersey, ". *Lu as for it "-rrtwa on a frameworkfor efficient transportation policy and Major Investment Studies in MetropolitanPlanning Organizations.
Moore is working to help local jurisd.ictions develop guidelines for land-use anddesign to encourage transit' and pedestrian-orienied development. Moore was acontributor to the Urban Land Institute book Grou., th Manogeiii.t, x""ping onTarget? (1985). Moore's work in land use and transportation led to a request fromthe American Planning Association for a book on the topic, publiJea in 1994 asU nders tanding the Transpor tatio n / Land - (J se Conne ction,ihrt a"..ribes aframework for planners and policymakers to use when trying to deretop integratedland-use and transportation policies.

Transportation
' Funding alternatives for Transportation System Plan, oDoT for various cities' Effects of land-use and demand ,n".rgu-Lnt poricies o" t"ip., o."go, RoadFinance Study, oregon Department oiTransportation (oDori' Land'use and economic impacts for EISs for various highway and bridee projects,including portland's sunrise corridor and western Byp*ass, ooot' Land-use and policies for transit-oriented developme"i 

"rra -r.k"t analysis forreal-estate products at light'rail transit stations, Fortland rri-naet and Metro, City- 
of Hillsboro, Washingtori Cornry

Land Use

' Analysis of development patterns, ODOT TGM, portland Metro and LCOG' Region 204-0: 
-a regional plan for metropolitan Portland and evaluation of no-gtowth and slow'growth policies for metropolitan areas, portland Metro' Urban form and transportation in Portland metropolitan area, portland Tri-Met' Urban growth rnanagement policies, statewide evaluation ,rrd.""u studies,oregon Department of Landconservation ,.ra Development --:' comprehensive land'use plans and growth management policies, various cities
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JAMES EBENHOH
M.A. Pubhc Policy and Urban Planning, Harvard Uruversitl'

Graduate Diploma, University of Otago, Dunedin, New Zealand
B.A. magna cum laude, Social Studies, Harvard University

James Ebenhoh is a policy analyst with ECONorthwest. He is knowledgeable in
Iand use, transportation, economic development, public finance, and urban planning
issues. He also has experience in urban and social geography, urban sociology, and
housing policy. Ebenhoh has managed feasibility studies, conducted research on a
wide range of policy and planning issues, written reports on demographics and social
issues, provided policy advice to local and federal government, and recommended
strategies for accessing funding sources.

Representative Projects
. Feasibility study for development of technology center, including business incubator and

community college facilities, Port of Hood River, Oregon.
. Calculation of infrastructure costs for alternative development scenarios in the Willamette

Valley, 1000 Friends of Oregon.
. Review of charge-out rates for public works stafl City of Eugene, Oregon.
. User fee study for Building Codes and Dog Control Divisions, Clackamas Counfi, Oregon.
. Estimation of the economic benefits of homeownership and market analysis of the potential

for new homeownership in various U.S. cities, Neighborhood Reinvestment Corporation,
Washington, D.C.

. Analysis of geographic distribution of federal spending for bicycle and pedestrian projects,
Rails-to-Trails Conservancy, Washington, D.C.

. Assistance to the Malden Redevelopment Authority in redeveloping a 200-acre brownfields
site in suburban Boston into a telecommurucations park.

. Feasibility study for a teleport development, Malden Redevelopment Authority, Malden,
Massachusetts.

. Assessment of housing needs among disadvantaged groups and recommendation of new
housing policy, Dunedin City Council, Dunedin, New Zealand.. Formulation of city-wide bicycling plan, waste management plan, and property tax abatement
policy, Dunedin City Council, Dunedin, New Zealand.. Coordination and production of older persons policy in partnership with citizens and
community groups, Dunedin City Council, Dunedin, New Zealand.

Publications
"The Promise of Pathways: An Analysis of the Geographic Distribution of Federal Funding for

Bicycle and Pedestrian Projects Under the ISTEA I-egislation, 1gg2-1gg7." Master's thesis,
John F. Kennedy School of Government, Harvard University.

"Gateways and Barriers: Racial Housing Segregation in the Suburbs of Cleveland."
Undergraduate thesis, Harvard University.

Presentations
"The Promise of Pathways: An Analysis of the Geographic Distribution of Federal Funding for

Bicycle and Pedestrian Projects Under the ISTEA Legislation, 1992-1gg7." Presented aiMaking the Connection II: Second Annual International Trails and Greenways Conference,Pittsburgh, Pennsylvania, June lggg.
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