
BEFORE THE METRO COUNCIL 
 
AUTHORIZING THE CHIEF OPERATING 
OFFICER TO ISSUE A FINAL ORDER 
IMPOSING A CIVIL PENALTY ON DAN 
OBRIST EXCAVATION, INC., FOR 
VIOLATION OF METRO CODE SECTIONS 
5.01.030(a) AND 5.01.045 
 

)
)
)
)
)
)
)
)
)

RESOLUTION NO. 07-3769 
 
 
Introduced by Michael Jordan, 
Chief Operating Officer, with the 
concurrence of David Bragdon, 
Council President 

 
 

WHEREAS, on July 14, 2006, the Director of the Metro Solid Waste and 
Recycling Department (“Director”) issued Notice of Violation No. NOV-155-06 to Dan 
Obrist Excavation, Inc., dba Dan Obrist Recycling (“Obrist”); and 

 
WHEREAS, NOV-155-06 stated that the Director had found that on July 6, 2006, 

Obrist violated Metro Code Sections 5.01.030(a) and 5.01.045 by operating a solid waste 
facility within the Metro region without a Metro solid waste facility license, and imposed 
a civil penalty of $500.00 for the violation; and 

 
WHEREAS, included with NOV-155-06 was a contested case notice providing 

Obrist with an opportunity to have a hearing regarding the NOV; and 
 
WHEREAS, Obrist submitted a timely request for a contested case hearing and 

such hearing was held before Metro Hearings Officer Robert J. Harris on September 6, 
2006; and 

 
WHEREAS, following the hearing the Hearings Officer issue a proposed order, a 

copy of which is attached as Exhibit A to this resolution, for the Metro Council’s 
consideration as required by Metro Code Section 2.05.035; and 

 
WHEREAS, the proposed order concludes that Obrist violated the Metro Code as 

stated in NOV-155-06 and upholds the Director’s imposition of a civil penalty of $500.00 
for such violation; and 

 
WHEREAS, in accordance with Metro Code Section 2.05.035, the Chief 

Operating Officer mailed a copy of the proposed order to Obrist and informed Obrist of 
the deadline for filing written exceptions to the proposed order; and 

 
WHEREAS, Obrist did not file any exceptions to the proposed order; and 
 
WHEREAS, the Chief Operating Officer has reviewed the proposed order and 

recommends that certain technical revisions be made, as provided in Exhibit B to this 
resolution, but otherwise concurs with the proposed order and recommends that the 



Council authorize the Chief Operating Officer to issue a Final Order in substantially the 
form as that attached as Exhibit C to this resolution; and 

WHEREAS, in accordance with Metro Code Section 2.05.035, the Metro Council 
has been provided with a copy of the record in this matter for its review as it considers 
this resolution; and 

WHEREAS, the Council has considered the proposed order, the record in this 
matter, the exhibits attached to this resolution, and any exceptions raised to the proposed 
order; now therefore 

BE IT RESOLVED that the Council revises the Proposed Order issued by 
Hearings Officer Robert J. Harris in the Matter of Metro NOV-155-06 issued to Dan 
Obrist Excavation, Inc., dba Dan Obrist Recycling, as provided in Exhibit B, and 
authorizes the Chief Operating Officer to issue a Final Order substantially similar to 
Exhibit C to this resolution. 

ADOPTED by the Metro Council this d a y  o 
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METRO CONTESTED CASE: NOTICE OF NONCOMPLIANCE 111-02  

BEFORE ROBERT J. HARRIS HEARINGS OFFICER 

In The Matter of Notice Of Violation 
No. NOV-155-06 
 
Issued to 

Dan Obrist Excavation Inc, dba, 
Dan Obrist Recycling 
 
  Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
PROPOSED ORDER 
FROM HEARING 
 
 

 

BACKGROUND AND PROCEDURAL POSTURE 

On July 14, 2006, Dan Obrist, Dan Obrist Excavation Inc., dba Dan Obrist Recycling 

(hereinafter Obrist) was issued Notice of Violation No. NOV-155-06. The Notice of Violation 

(hereinafter the NOV) was sent to Mr. James D. Church, 1001 SW 5th Avenue, Suite 1520, 

Portland, Oregon 97204. Also included in the NOV was a Contested Case Notice. 

The Violation alleged that Dan Obrist Excavation Inc., dba Dan Obrist Recycling, 

violated Metro Code Chapters 5.01.030 and 5.01.045 by operating a Solid Waste Facility 

without a license of franchise and by accepting mixed non-putrescible waste at an unlicensed 

facility. 

/ / / / / 

/ / / / / 

/ / / / / 

/ / / / / 

/ / / / / 
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Within thirty days after the issuance and service of the NOV, Obrist requested a 

Contested Case Hearing. On July 25, 2006, Robert Harris, Hearings Officer for Metro sent to 

Obrist a Notice of Hearing, setting the hearing for August 2, 2006 at 9:30 a.m. Included in that 

notice were copies of the following documents: Findings of Facts regarding Metro Violation 

No. NOV-155-06 dated July 14, 2006; Contested Case Notice dated July 14, 2006; Explanation 

of Rights. 

On July 28, 2006, Obrist requested a reset of the Hearing. On July 31, 2006, the Hearings 

Officer sent out a new Hearing Notice setting the hearing for September 6, 2006 at 9:30 a.m. to 

be held at the Metro offices located at 600 Northeast Grand Avenue, Portland, Oregon 97232. 

On September 6, 2006 at 9:30 a.m. a hearing was held as scheduled. Present were: Paul 

Garrahan, Metro Counsel; Rob Smoot, Metro investigator; Steve Kraten, Metro Principal Solid 

Waste Planner; and Dan Obrist, Respondent and principle of Dan Obrist Excavation, dba Dan 

Obrist Recycling. Also present was Robert Harris, Hearings officer. 

The Hearings Officer stated on the record that there had been no ex-parte 

communications. The Hearings Officer recited on the record the hearing procedures, rights of the 

parties, and the right to appeal. 

Prior to taking testimony, all witnesses were put under oath. 

EVIDENTIARY RULINGS 

 METRO offered the following Exhibits into evidence, which were accepted without 

objection and marked accordingly: 

 Exhibit A: Including the Inspection notes of Rob Smoot dated July 6th, 2006; 13 

 photos of the subject site (in two different formats); 

 Exhibit B: Full page photo of entrance to facility with a sign for “Dan Obrist 

 Recycling”; 
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 Exhibit C: Finding of Violation No. NON 126-03 to Dan Obrist and Dan Obrsit 

 Recycling dated January 5, 2004; 

 Exhibit D: Citation and Notice of Violation NOV -147-05 dated October 6, 2005 to 

 Dan Obrist and Dan Obrist Recycling; and 

 Exhibit E: Status of NON 126-03 and notice of Violation NOV-147-05 dated May 

 15, 2006. 

FINDINGS OF FACT 

 1. Dan Obrist Excavation Inc. and Obrist Recycling (hereinafter Respondent) owns  

property located at 4540 SE 174th Avenue, Portland Oregon (the site). The site is located  

within the Jurisdiction of Metro. 

  2. Respondent is in the business of excavation demolition and or cleanup. 

  3. On January 5, 2004 Respondent was issued a Notice of Noncompliance #NON 

126-03 for unlawful operation of a solid waste facility at the site without a license of franchise.  

Metro agreed not to take further enforcement action regarding the processing of demolition  

debris that was produced through Respondents own demolition business provided that  

Respondent started the process of appropriate land use approval and Metro licensing of the  

facility. The NOV also ordered Respondent to cease accepting demolition materials from third  

parties. 

  4. On the following date Metro staff observed Respondent accepting mixed Solid  

Waste from the public at the Site. August 30, and 31, 2005, September 1, 2, 6 and 7, 2005, the  

solid waste accepted by Respondent on those dates included carpet, plastic buckets, fiberglass  

panels, roofing, a mattress, household items and mixed putrescible waste. 

  5. On October 6, 2005, Metro issued a citation and Notice of Violation (NOV 147- 

05) to Respondent for the activities observed as outlined in paragraph 4 above. Metro granted  

Respondent an opportunity to cure the violations without imposition of a monetary penalty.  



Exhibit A to Resolution No. 07-3769 

4 – PROPOSED ORDER FROM HEARING 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

The conditions of that deferral are as set forth in Exhibit D. One of the conditions, or options,  

granted to Respondent was to continue to process solid waste at the site if it submitted a solid  

waste facility license application. Alternatively, Respondent would be required to cease  

processing solid waste at the facility. 

  6. On May 15, 2006, Metro sent a Status letter to Respondent. In that letter, Metro  

informed Respondent that as it had failed to submit a solid waste license application, and that  

in the meantime, Metro had placed a moratorium on new applications for non-putrescible  

waste processing facilities. That letter went on to notify Respondent that it could not accept  

unsorted mixed loads of non-putrescible solid waste at the site. Including materials generated  

from its own activities. 

  7. On July 6, 2006, Rob Smoot, Metro Inspector, went to the site. There he  

observed construction demolition debris on site, as well as piles of sorted materials. Mr. Smoot  

took numerous photographs of the demolition materials. See Exhibit A. The photos show  

several piles of mixed solid waste materials, including but not limited to: wood, metal,  

sheetrock, plastic, a couch, and carpet (see specifically photos numbers 10, 11 and 12 of  

Exhibit A). Mr. Smoot also observed sorted piles of solid waste. Mr. Smoot talked to the site  

manager, and confirmed that this solid waste was generated and delivered to the Site by  

Respondents own demolition business activity where it was sorted for recovery. 

  8. Mr. Obrist testified that he had been operating his business for fourteen (14)  

years and that he believed that 95% of the materials brought in are recycled or recyclable  

materials. All hazardous materials have been removed prior to bringing the materials to the  

site. 

  9. Mr. Obrist believed that he should be able to bring his own materials onto his  

property to sort and dispose of or recycle. 

/ / / / / 
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APPLICABLE LAW 
 
 Metro Code: Chapter 5.01.030: Provides in part: 
 

Except as otherwise provided in this chapter, or in Metro Code Chapter 
5.05, it shall be unlawful: 
 

(a) For any person to establish, operate, maintain or expand a 
Solid Waste Facility or Disposal Site within Metro Without an 
appropriate License or Franchise from Metro. 

 
 Metro Code Chapter 5.01.010(uu): States 
 

“Solid Waste Facility” means the land and buildings at which 
Solid Waste is received for Transfer, Resource Recovery and/or 
Processing, but excludes disposal 

 
 Metro Code Chapter 5.01.010(tt) defines “Solid Waste” , in part, as 
 

…all Putrescible and Non-Putrescible Wastes, including, without 
limitation, garbage, rubbish, refuse, ashes, waste paper and 
Cardboard; discarded of abandoned vehicles or parts thereof; 
sewage sludge, septic tank and cesspool pumpings or other sludge; 
commercial, industrial demolition and construction waste; 
discarded home and industrial appliances; asphalt, broken 
concrete and bricks; manure, vegetable or animal solid wand 
semi-Solid Wastes, dead animals, infectious waste as defined in 
ORS 459.386, petroleum-contaminated soils and other wastes… 

 
 Metro Code Chapter 5.01.045 states in part: 
 

(a) A Metro Solid Waste License shall be required of the person 
owning or controlling a facility at which any of the following 
Activities are performed. 

 
(1) Processing of Non-Putrescible Waste. 

 
 Metro Code Chapter 5.01.200 provides in part: 
 

(a) Each violation of this chapter shall be punishable by a fine of 
not more than $500. Each day a violation continues constitutes 
a separate violation…. 

 
 
/ / / / / 
 
/ / / / / 
 
/ / / / / 
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ULTIMATE FINDINGS OF FACT 
REASONING AND CONCLUSIONS OF LAW 

 

  1. Dan Obrist Excavation Inc. and Obrist Recycling (hereinafter Respondent)  

owns property located at 4540 SE 174th Avenue, Portland Oregon. (the site). The site is located  

within the Jurisdiction of Metro. 

  2. Respondent is in the business of excavation demolition and or cleanup. 

  3. On or about July 6, 2006, Respondent brought to the site non-putrescible mixed  

solid waste materials consisting of demolitions materials, including but not limited to: Wood,  

concrete, metals, insulation, plastic, a couch, sheetrock, carpet and foam. Respondent then  

sorted this mixed waste for recovery. Respondent’s site is a Solid Waste Facility as defined by  

Metro Code. 

  4. The site is not licensed as a Solid Waste Facility. 

  5. On July 6, 2006, Respondent violated Metro Code Chapter 5.01.030(a) and  

5.01.045 in that he operated a Solid Waste Facility without an appropriate License 

ORDER 

Based upon the above findings of fact, ultimate findings of fact, reasoning and 

conclusions of law, IT IS HEREBY ORDERED THAT:  

For Violation of Metro Code, Chapters 5.01.030 and 5.01.045 on July 6, 2006, a fine of 

$500 is imposed on Dan Obrist Excavation Inc dba Dan Obrist Recycling. Said fine is due and 

payable ten days after this Order becomes Final. 

             
       Robert J. Harris 
       Hearing Officer 
 
Dated: December 6, 2006 
 
THIS ORDER MAY BE REVIEWED PURSUANT TO THOSE PROVISIONS AS SET 
FORTH IN METRO CODE SECTION 2.05 
 
 
S:\REM\leslieb\Leg\Res 07-3769 Ex. A HO Proposed Order NOV 155-06.doc 
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[NOTE:  Print final copy for the Chief Operating Officer’s signature on Metro letterhead.] 

 

 

METRO CONTESTED CASE: NOTICE OF NONCOMPLIANCE 111-02  

BEFORE ROBERT J. HARRIS HEARINGS OFFICERTHE METRO COUNCIL 

In The Matter of Notice Of Violation 
No. NOV-155-06 
 
Issued to 

Dan Obrist Excavation Inc, dba, 
Dan Obrist Recycling 
 
  Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
PROPOSED FINAL ORDER 
FROM HEARING 
 
 

 

 

BACKGROUND AND PROCEDURAL POSTURE 

On July 14, 2006, Dan Obrist, Dan Obrist Excavation Inc., dba Dan Obrist Recycling 

(hereinafter Obrist) was issued Notice of Violation No. NOV-155-06.  The Notice of Violation 

(hereinafter the NOV) was sent to Mr. James D. Church, 1001 SW 5th Avenue, Suite 1520, 

Portland, Oregon 97204.  Also included in the NOV was a Contested Case Notice. 

The Violation alleged that Dan Obrist Excavation Inc., dba Dan Obrist Recycling, 

violated Metro Code Chapters 5.01.030 and 5.01.045 by operating a Solid Waste Facility 

without a license orf franchise and by accepting mixed non-putrescible waste at an unlicensed 

facility. 

Within thirty days after the issuance and service of the NOV, Obrist requested a 

Contested Case Hearing.  On July 25, 2006, Robert Harris, Hearings Officer for Metro sent to 

Obrist a Notice of Hearing, setting the hearing for August 2, 2006 at 9:30 a.m.   Included in 

that notice were copies of the following documents: Findings of Facts regarding Metro 
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Violation No. NOV-155-06 dated July 14, 2006; Contested Case Notice dated July 14, 2006; 

Explanation of Rights.  That notice and the items attached thereto are all part of the record in 

this matter. 

On July 28, 2006, Obrist requested a reset of the Hearing.  On July 31, 2006, the 

Hearings Officer sent out a new Hearing Notice setting the hearing for September 6, 2006 at 9:30 

a.m. to be held at the Metro offices located at 600 Northeast Grand Avenue, Portland, Oregon 

97232.  That notice is also part of the record in this matter. 

On September 6, 2006 at 9:30 a.m. a hearing was held as scheduled.  Present were:  Paul 

Garrahan, Senior Assistant Metro CounselAttorney; Rob Smoot, Metro investigatorSolid Waste 

Facility Inspector; Steve Kraten, Metro Principal Solid Waste Planner; and Dan Obrist, 

Respondent and principle of Dan Obrist Excavation, dba Dan Obrist Recycling.  Also present 

was Robert Harris, Metro Hearings oOfficer. 

The Hearings Officer stated on the record that there had been no ex-parte 

communications.  The Hearings Officer recited on the record the hearing procedures, rights of 

the parties, and the right to appeal. 

Prior to taking testimony, all witnesses were put under oath. 

EVIDENTIARY RULINGS 

 MetroETRO offered the following Exhibits into evidence, which were accepted without 

objection and marked accordingly: 

 Exhibit A: Including the Inspection notes of Rob Smoot dated July 6th, 2006; 13 

 photos of the subject site (in two different formats); 

 Exhibit B: Full page photo of entrance to facility with a sign for “Dan Obrist 

 Recycling”; 

 Exhibit C: Finding of Violation No. NON 126-03 to Dan Obrist and Dan Obrisit 

 Recycling dated January 5, 2004; 



Exhibit B to Resolution No. 07-3769 

PAGE 3 – PROPOSED FINAL ORDER FROM HEARING 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 Exhibit D: Citation and Notice of Violation NOV -147-05 dated October 6, 2005 to 

 Dan Obrist and Dan Obrist Recycling; and 

 Exhibit E: Status of NON 126-03 and notice of Violation NOV-147-05 dated May 

 15, 2006. 

FINDINGS OF FACT 

1. Dan Obrist Excavation Inc. and Obrist Recycling (hereinafter Respondent) owns 

property located at 4540 SE 174th Avenue, Portland Oregon (the site).  The site is located within 

the Jurisdiction of Metro. 

2. Respondent is in the business of excavation demolition and or cleanup. 

3. On January 5, 2004 Respondent was issued a Notice of Noncompliance #NON 

126-03 for unlawful operation of a solid waste facility at the site without a license orf 

franchise.  Metro agreed not to take further enforcement action regarding the processing of 

demolition debris that was produced through Respondent’s own demolition business provided 

that Respondent started the process of appropriate land use approval and Metro licensing of the 

facility.  The NOV also ordered Respondent to cease accepting demolition materials from third 

parties. 

4. On the following dates Metro staff observed Respondent accepting mixed 

Ssolid Wwaste from the public at the Ssite:. August 30, and 31, 2005, September 1, 2, 6 and 7, 

2005.,  tThe solid waste accepted by Respondent on those dates included carpet, plastic 

buckets, fiberglass panels, roofing, a mattress, household items and mixed putrescible waste. 

5. On October 6, 2005, Metro issued a citation and Notice of Violation (NOV 147-

05) to Respondent for the activities observed as outlined in paragraph 4 above.  Metro granted 

Respondent an opportunity to cure the violations without imposition of a monetary penalty.  

The conditions of that deferral are as set forth in Exhibit D.  One of the conditions, or options, 

granted to Respondent was to continue to process solid waste at the site if it submitted a solid 
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waste facility license application.  Alternatively, Respondent would be required to cease 

processing solid waste at the facility. 

6. On May 15, 2006, Metro sent a Status letter to Respondent.  In that letter, Metro 

informed Respondent that as it had failed to submit a solid waste license application, and that 

in the meantime, Metro had placed a moratorium on new applications for non-putrescible 

waste processing facilities.  That letter went on to notify Respondent that it could not accept 

unsorted mixed loads of non-putrescible solid waste at the site,. Iincluding materials generated 

from its own activities. 

7. On July 6, 2006, Rob Smoot, Metro Inspector, went to the site.  There he 

observed construction demolition debris on site, as well as piles of sorted materials.  Mr. 

Smoot took numerous photographs of the demolition materials.  See Exhibit A.  The photos 

show several piles of mixed solid waste materials, including but not limited to: wood, metal, 

sheetrock, plastic, a couch, and carpet (see specifically photos numbers 10, 11 and 12 of 

Exhibit A).  Mr. Smoot also observed sorted piles of solid waste.  Mr. Smoot talked to the site 

manager, and confirmed that this solid waste was generated and delivered to the Ssite by 

Respondent’s own demolition business activity where it was sorted for recovery. 

8. Mr. Obrist testified that he had been operating his business for fourteen (14) 

years and that he believed that 95% of the materials brought in are recycled or recyclable 

materials.  All hazardous materials have been removed prior to bringing the materials to the 

site. 

9. Mr. Obrist believed that he should be able to bring his own materials onto his 

property to sort and dispose of or recycle. 

 
APPLICABLE LAW 

 
 Metro Code: Chapter Section 5.01.030: Pprovides in part: 
 

Except as otherwise provided in this chapter, or in Metro Code Chapter 
5.05, it shall be unlawful: 
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(a) For any person to establish, operate, maintain or expand a 

Solid Waste Facility or Disposal Site within Metro Without an 
appropriate License or Franchise from Metro. 

 
 Metro Code Chapter Section 5.01.010(uu): Sstates 
 

“Solid Waste Facility” means the land and buildings at which 
Solid Waste is received for Transfer, Resource Recovery and/or 
Processing, but excludes disposal 

 
 Metro Code Chapter Section 5.01.010(tt) defines “Solid Waste,” , in part, as 
 

…all Putrescible and Non-Putrescible Wastes, including, without 
limitation, garbage, rubbish, refuse, ashes, waste paper and 
Cardboard; discarded of abandoned vehicles or parts thereof; 
sewage sludge, septic tank and cesspool pumpings or other sludge; 
commercial, industrial demolition and construction waste; 
discarded home and industrial appliances; asphalt, broken 
concrete and bricks; manure, vegetable or animal solid wand 
semi-Solid Wastes, dead animals, infectious waste as defined in 
ORS 459.386, petroleum-contaminated soils and other wastes… 

 
 Metro Code Chapter Section 5.01.045 states in part: 
 

(a) A Metro Solid Waste License shall be required of the person 
owning or controlling a facility at which any of the following 
Activities are performed. 

 
(1) Processing of Non-Putrescible Waste. 

 
 Metro Code Chapter Section 5.01.200 provides in part: 
 

(a) Each violation of this chapter shall be punishable by a fine of 
not more than $500.  Each day a violation continues 
constitutes a separate violation…. 

 
 

ULTIMATE FINDINGS OF FACT 
REASONING AND CONCLUSIONS OF LAW 

 

1. Dan Obrist Excavation Inc. and Obrist Recycling (hereinafter Respondent) 

owns property located at 4540 SE 174th Avenue, Portland Oregon. (the site).  The site is 

located within the Jurisdiction of Metro. 

2. Respondent is in the business of excavation demolition and or cleanup. 
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3. On or about July 6, 2006, Respondent brought to the site non-putrescible mixed 

solid waste materials consisting of demolitions materials, including but not limited to: Wwood, 

concrete, metals, insulation, plastic, a couch, sheetrock, carpet and foam.  Respondent then 

sorted this mixed waste for recovery.  Respondent’s site is a Ssolid Wwaste Ffacility as defined 

by Metro Code. 

4. The site is not licensed as a Ssolid Wwaste Ffacility. 

5. On July 6, 2006, Respondent violated Metro Code Chapter Sections 5.01.030(a) 

and 5.01.045 in that he operated a Ssolid Wwaste Ffacility without an appropriate Llicense. 

ORDER 

Based upon the above findings of fact, ultimate findings of fact, reasoning and 

conclusions of law, IT IS HEREBY ORDERED THAT:  

For Vviolation of Metro Code, Chapters Sections 5.01.030 and 5.01.045 on July 6, 

2006, a fine civil penalty of $500 is imposed on Dan Obrist Excavation Inc. dba Dan Obrist 

Recycling.  Said fine civil penalty is due and payable ten days after the date of this Final Order 

is served on Respondentbecomes Final. 

 
             
       Robert J. HarrisMichael Jordan 
       Hearing Chief Operating Officer 
 
Dated: December 6, 2006      
 
RIGHT OF APPEAL: 
 
THIS FINAL ORDER MAY BE APPEALED BY WRIT OF REVIEW AS PROVIDED IN 
ORS 34.010 THROUGH 34.100REVIEWED PURSUANT TO THOSE PROVISIONS AS 
SET FORTH IN METRO CODE SECTION 2.05 
 
 
S:\REM\leslieb\Leg\Res 07-3769 Ex. B Techn edits to Proposed Order NOV 155-06 011107.docM:\attorney\confidential\09 Solid 
Waste\16ENFORC\31Obrist\Res 07-3769 Ex. B Techn edits to Proposed Order NOV 155-06 011107.doc 
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BEFORE THE METRO COUNCIL 

In The Matter of Notice Of Violation 
No. NOV-155-06 
 
Issued to 

Dan Obrist Excavation Inc, dba, 
Dan Obrist Recycling 
 
  Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
FINAL ORDER 
 
 
 

 

 

BACKGROUND AND PROCEDURAL POSTURE 

On July 14, 2006, Dan Obrist, Dan Obrist Excavation Inc., dba Dan Obrist Recycling 

(hereinafter Obrist) was issued Notice of Violation No. NOV-155-06.  The Notice of Violation 

(hereinafter the NOV) was sent to Mr. James D. Church, 1001 SW 5th Avenue, Suite 1520, 

Portland, Oregon 97204.  Also included in the NOV was a Contested Case Notice. 

The Violation alleged that Dan Obrist Excavation Inc., dba Dan Obrist Recycling, 

violated Metro Code Chapters 5.01.030 and 5.01.045 by operating a Solid Waste Facility 

without a license or franchise and by accepting mixed non-putrescible waste at an unlicensed 

facility. 

Within thirty days after the issuance and service of the NOV, Obrist requested a 

Contested Case Hearing.  On July 25, 2006, Robert Harris, Hearings Officer for Metro sent to 

Obrist a Notice of Hearing, setting the hearing for August 2, 2006 at 9:30 a.m.   Included in 

that notice were copies of the following documents: Findings of Facts regarding Metro 

Violation No. NOV-155-06 dated July 14, 2006; Contested Case Notice dated July 14, 2006; 
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Explanation of Rights.  That notice and the items attached thereto are all part of the record in 

this matter. 

On July 28, 2006, Obrist requested a reset of the Hearing.  On July 31, 2006, the 

Hearings Officer sent out a new Hearing Notice setting the hearing for September 6, 2006 at 9:30 

a.m. to be held at the Metro offices located at 600 Northeast Grand Avenue, Portland, Oregon 

97232.  That notice is also part of the record in this matter. 

On September 6, 2006 at 9:30 a.m. a hearing was held as scheduled.  Present were:  Paul 

Garrahan, Senior Assistant Metro Attorney; Rob Smoot, Metro Solid Waste Facility Inspector; 

Steve Kraten, Metro Principal Solid Waste Planner; and Dan Obrist, Respondent and principle of 

Dan Obrist Excavation, dba Dan Obrist Recycling.  Also present was Robert Harris, Metro 

Hearings Officer. 

The Hearings Officer stated on the record that there had been no ex-parte 

communications.  The Hearings Officer recited on the record the hearing procedures, rights of 

the parties, and the right to appeal. 

Prior to taking testimony, all witnesses were put under oath. 

EVIDENTIARY RULINGS 

 Metro offered the following Exhibits into evidence, which were accepted without 

objection and marked accordingly: 

 Exhibit A: Including the Inspection notes of Rob Smoot dated July 6th, 2006; 13 

 photos of the subject site (in two different formats); 

 Exhibit B: Full page photo of entrance to facility with a sign for “Dan Obrist 

 Recycling”; 

 Exhibit C: Finding of Violation No. NON 126-03 to Dan Obrist and Dan Obrist 

 Recycling dated January 5, 2004; 
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 Exhibit D: Citation and Notice of Violation NOV -147-05 dated October 6, 2005 to 

 Dan Obrist and Dan Obrist Recycling; and 

 Exhibit E: Status of NON 126-03 and notice of Violation NOV-147-05 dated May 

 15, 2006. 

FINDINGS OF FACT 

1. Dan Obrist Excavation Inc. and Obrist Recycling (hereinafter Respondent) owns 

property located at 4540 SE 174th Avenue, Portland Oregon (the site).  The site is located within 

the Jurisdiction of Metro. 

2. Respondent is in the business of excavation demolition and or cleanup. 

3. On January 5, 2004 Respondent was issued a Notice of Noncompliance #NON 

126-03 for unlawful operation of a solid waste facility at the site without a license or franchise.  

Metro agreed not to take further enforcement action regarding the processing of demolition 

debris that was produced through Respondent’s own demolition business provided that 

Respondent started the process of appropriate land use approval and Metro licensing of the 

facility.  The NOV also ordered Respondent to cease accepting demolition materials from third 

parties. 

4. On the following dates Metro staff observed Respondent accepting mixed solid 

waste from the public at the site: August 30, and 31, 2005, September 1, 2, 6 and 7, 2005.  The 

solid waste accepted by Respondent on those dates included carpet, plastic buckets, fiberglass 

panels, roofing, a mattress, household items and mixed putrescible waste. 

5. On October 6, 2005, Metro issued a citation and Notice of Violation (NOV 147-

05) to Respondent for the activities observed as outlined in paragraph 4 above.  Metro granted 

Respondent an opportunity to cure the violations without imposition of a monetary penalty.  

The conditions of that deferral are as set forth in Exhibit D.  One of the conditions, or options, 

granted to Respondent was to continue to process solid waste at the site if it submitted a solid 
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waste facility license application.  Alternatively, Respondent would be required to cease 

processing solid waste at the facility. 

6. On May 15, 2006, Metro sent a Status letter to Respondent.  In that letter, Metro 

informed Respondent that it had failed to submit a solid waste license application, and that in 

the meantime, Metro had placed a moratorium on new applications for non-putrescible waste 

processing facilities.  That letter went on to notify Respondent that it could not accept unsorted 

mixed loads of non-putrescible solid waste at the site, including materials generated from its 

own activities. 

7. On July 6, 2006, Rob Smoot, Metro Inspector, went to the site.  There he 

observed construction demolition debris on site, as well as piles of sorted materials.  Mr. 

Smoot took numerous photographs of the demolition materials.  See Exhibit A.  The photos 

show several piles of mixed solid waste materials, including but not limited to: wood, metal, 

sheetrock, plastic, a couch, and carpet (see specifically photos numbers 10, 11 and 12 of 

Exhibit A).  Mr. Smoot also observed sorted piles of solid waste.  Mr. Smoot talked to the site 

manager, and confirmed that this solid waste was generated and delivered to the site by 

Respondent’s own demolition business activity where it was sorted for recovery. 

8. Mr. Obrist testified that he had been operating his business for fourteen (14) 

years and that he believed that 95% of the materials brought in are recycled or recyclable 

materials.  All hazardous materials have been removed prior to bringing the materials to the 

site. 

9. Mr. Obrist believed that he should be able to bring his own materials onto his 

property to sort and dispose of or recycle. 

 
APPLICABLE LAW 

 
 Metro Code Section 5.01.030 provides in part: 
 

Except as otherwise provided in this chapter, or in Metro Code Chapter 
5.05, it shall be unlawful: 
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(a) For any person to establish, operate, maintain or expand a 

Solid Waste Facility or Disposal Site within Metro Without an 
appropriate License or Franchise from Metro. 

 
 Metro Code Section 5.01.010(uu) states 
 

“Solid Waste Facility” means the land and buildings at which 
Solid Waste is received for Transfer, Resource Recovery and/or 
Processing, but excludes disposal 

 
 Metro Code Section 5.01.010(tt) defines “Solid Waste,” in part, as 
 

…all Putrescible and Non-Putrescible Wastes, including, without 
limitation, garbage, rubbish, refuse, ashes, waste paper and 
Cardboard; discarded of abandoned vehicles or parts thereof; 
sewage sludge, septic tank and cesspool pumpings or other sludge; 
commercial, industrial demolition and construction waste; 
discarded home and industrial appliances; asphalt, broken 
concrete and bricks; manure, vegetable or animal solid wand 
semi-Solid Wastes, dead animals, infectious waste as defined in 
ORS 459.386, petroleum-contaminated soils and other wastes… 

 
 Metro Code Section 5.01.045 states in part: 
 

(a) A Metro Solid Waste License shall be required of the person 
owning or controlling a facility at which any of the following 
Activities are performed. 

 
(1) Processing of Non-Putrescible Waste. 

 
 Metro Code Section 5.01.200 provides in part: 
 

(a) Each violation of this chapter shall be punishable by a fine of 
not more than $500.  Each day a violation continues 
constitutes a separate violation…. 

 
 

ULTIMATE FINDINGS OF FACT 
REASONING AND CONCLUSIONS OF LAW 

 

1. Dan Obrist Excavation Inc. and Obrist Recycling (hereinafter Respondent) 

owns property located at 4540 SE 174th Avenue, Portland Oregon (the site).  The site is located 

within the Jurisdiction of Metro. 

2. Respondent is in the business of excavation demolition and or cleanup. 
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3. On or about July 6, 2006, Respondent brought to the site non-putrescible mixed 

solid waste materials consisting of demolitions materials, including but not limited to: wood, 

concrete, metals, insulation, plastic, a couch, sheetrock, carpet and foam.  Respondent then 

sorted this mixed waste for recovery.  Respondent’s site is a solid waste facility as defined by 

Metro Code. 

4. The site is not licensed as a solid waste facility. 

5. On July 6, 2006, Respondent violated Metro Code Sections 5.01.030(a) and 

5.01.045 in that he operated a solid waste facility without an appropriate license. 

ORDER 

Based upon the above findings of fact, ultimate findings of fact, reasoning and 

conclusions of law, IT IS HEREBY ORDERED THAT:  

For violation of Metro Code Sections 5.01.030 and 5.01.045 on July 6, 2006, a civil 

penalty of $500 is imposed on Dan Obrist Excavation Inc. dba Dan Obrist Recycling.  Said 

civil penalty is due and payable ten days after the date of this Final Order is served on 

Respondent. 

 
             
       Michael Jordan 
       Chief Operating Officer 
 
Dated:       
 
 
RIGHT OF APPEAL: 
 
THIS FINAL ORDER MAY BE APPEALED BY WRIT OF REVIEW AS PROVIDED IN 
ORS 34.010 THROUGH 34.100 
 
 
 
S:\REM\leslieb\Leg\Res 07-3769 Ex. C Final Order NOV 155-06 pgdraft 011107.doc 



HEARING RECORD 

METRO NOTICE OF VIOLATION 155-06 

INCLUDES: 

NOV- 1 55-06, including Findings of Fact 
and Contested Case Notice; 

Hearing Notices; and 

Exhibits A through E. 

NOTE: A copy of the audio recording of the hearing 
is available fiom Metro upon request 
(contact Barb Leslie at 503 -797- 1 83 5). 
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July 14,2006 

Dan Obrist 
Dan Obrist Excavation, Inc., dba Dan Ob@ Recycling 
643 1 Jenne Rd. 
Portland, OR 97236 . . . .  ',.?, :. . .  . . . .  3. ', ... .  : .  .. -._:,. . . .  

<,:. . ..>,;.i.&:.... :.' >;.- ??.;:.<;-.. ..... :. . . . .  
. . . . .  . . . . .  . . . .  . . .  

. . .  . . . .  . . 
. Mr. James D. Church . . . . . . . . . . .  . . . . . .  . .,+. 

. . .  100 1 S W 5th Ave. Suite 1520 . . I 
. . . 

. . 
... . . . .  :r .;- . . :.. . 

. .  

. . .  , : .  

I. 
. . . ,.. _ ..:i ... .....: . .  

- .  . , .: 
A. Facts 

In NOV-147-05 issued on October 6,2005, Metro provided DOR with an opportunity to "cure" 
its violations by ceasing to accept any solid waste ofha than source-separated, homogeneous 
loads of inert materials (such as concrete and stone), used lumber, clean wood waste and yard 
debris to be ground on-site into hog firel, and sourceseparated metals. In addition, DOR was 
required sither to c-e accepting 4 processing mixed construction and demolition debris, . 

including debris generatedfrom DOR 's own demolition projects or to submit a complete solid 

At the time the initial notice was issued, such notices were termed "Notices of Nonwmpliancen or 'WONS.". . 
Metro now refers to such notices as "Notices of Violation" or "NOVs." There is no difference & meaning between 
the two terms. 

~ c c y d j r d  p a p e r  
wwwmetro-region.org 
T O D  7 9 7  1 8 0 4  
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waSte facilily license application to Metri, by Octobei 14,2005. If DOR chose to submit a 
license application to Metro, then in the interim, DOR would have been allowed to continue to 
accept and process mixed construction and demolition debris generated from its own demolition 

. projects until such time that Metro acted on its application. 

DOR did not submit a complete application to Metro by October 14,2005 and on February 2, 
2006, the Metro Council enacted a moratorium on the acceptance of new applications for non- 
putresa'ble waste processing facilities. 

In a letter to you dated May 15,2006, I updated you on the status of NOV-147-05. The lettex 
. specifically stated, "DOR is presently prohibited Grom accepting solid waste, including 

construction and demolition waste;.from any source, including demolition projects und&en by . . 

your own demolition business." .The letter also informed you that your' facility would be 
periodically rninspected by Metro staff to-assure compliance and that if DOR failed to comply, 
.Metro would impose monetary penalties of up to $500 per incident of noncompliance (with each 
s u k i v e  day of a continuing violation considered as a separate violation) and that Metro may 

. seek an injunction to prohibit DOR' from continuing prohiiited activities. 

D h g  an inspection ofDOR's facility located at 4540 SE 174' Avenue, in.Portland, conducted on 
July 6,2006, by Metro inspector Rob smock, the inspector again observed construction-and . 

demolition debris on site.. These observations were documented in photographs and ap 
inspection report. .Convenations .with the site manager and with you corifirmed.that the 
demolition-debris was generated and delivered to DOR by your own demolition business. 

. B. Applicable Li-e and Code Provisions k d  Fkding of violation. 

' sedion 5.01.030(a) of the Metro Code stipulates that it shall be u n l 4 a  for any person to ,' 

establish, operate, or maintain a solid waste facility within the ~ e t r o  region without an 
. . 'appropriate Metro license or franchis& "Solid Waste Facility" is defined in Code section 

5.01.010(uu) to include the land and buildings used to k i v e  solid waste for resource rwvery  
. . . . ahd processing. "Solid Waste" is defined in Code section 5.01.01qtt) to specifically include 

demolition and construction waste.' The activities being',undertaken by DOR are not exempt 
under Code section 5.01.040. DOR is therefore in violation of section 5.01.030(a) of the Metro 
Code. 

Section 5.01..045(a)(l) of the Metro Code stipulates that a Metro Solid Waste 'License shall be 
- required of a person owning or controlling a facility that proces- non-putrescible waste.. DOR 
: does not have a Metro Solid Waste ~icense but .continues to process non-putrescible waste 

'(specifiiil.ly, construction and demolition debris). DOR is therefore in violation of section 
5.01.045(aXl) of the Met& code. ' 

, . 

Code Section 5.01200 stipulates that violation of the chapter shall-be punishable by a fine 
of not more than $500, and that each day a violation continues is considered a separate Liolation. 
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II. IMPOSITION OF MONETARY PENALTY 

- . The violations described above cannot be cured. In detesmining appropriate penalties for such 
. . violations, Metro examines the totality of the situation. In determining the appropriate penalty 

for these violations, I considered all of the factors desai'bed above includinglhat this is not the . 
first NOV issued to DOR for the same type of violation and that shortly before these iiolations 
were observed, DOR was specifically reminded of the prohibition on the acceptance of 
construction aad demolition debris. Given these factors, 1 am imposing a pe~@ty of $500 in total 
.for the violations documented during the June 6,2006 hpctio11. Metro will continue to 

. . ' 

conduct follow-up inspections. Any additional violations will also be subject to fines of up to 
$500 per violation with each day that prohiiited material remains on site constituting a separate 

' . violation. Metro may also seek an injunction to prohl'bit DOR &om continuing prohibited 
activities. .. 

. DOR has a right to request a hearing concaning this Notice of Violation and imposition of a . . 

. . . . monetary penalty. Formal contested case notice is provided with this letter. If DOR requests a 
hearing, it can be represented by legal counsel at such hearing if it so desires. . 

. - .If you have any questions regardiig these findings, please contact Steve. Kraten at (503) 797- 
,1678, or Roy Brower at (503) 797-1657, or have your attorney contact Paul Garrahan, Assistant . 

Metro Attorney, at (503) 797-1661. 

. Sincerely, 

Michael G. Hoglund 
Solid waste' & Recycling Diredor 

MESKmb 
cc: Roy Bmwer, ReguUxy Affairs Division Managa 

Wamn lohnson, Solid Waste Facility Inspedor 
Rob Smoot, Solid Wasfe Facility Lnspeotor 

. Will Fnnis, Solid Waste Facility hpstor 
Steve Kraten. Solid Waste Prhcirpal Phnner 

- P a u l G a n a b a a ~ M ~ A t t o ~  



IN THE MATIER OF METRO NOTICE OF 1 
VIOLATION NO. NOV-155-06 AND ) CONTESTED CASE . .. 
IMPOSITION OF A MONETARY PENALTY ) NOTICE 
ISSUED TO DAN OBRIST EXCAVATION, 
INC., dba DAN OBRIST RECYCLING FOR 
VIOLATIONS OF SECTIONS 5.01.030 AND 1 
5.0 1.045 OF THE METRO CODE 1 .  

TO: DAN OBRIST EXCAVATION, TNC., dba DAN OBRIST RECYCLING, 6431 Jetme' . . 
~oad,  Pwland, OR 97236 . . 

Pursuant to Metro C& 4 2.05.005(c), MeCro hereby provides Dan Obrist Recycling (yx>R") 
t 

. . .  
. . .: : 

with contested case notice in the.* .of the &&l  as& &.~ecycl in~ ~ ~ r ' s ~  a d  .. . 
. 

. . . . 

imposition of a mdaty penaltyfor'the vio1ations'desaibed & the Di io r ' s  N&& of viihtion NO. 

NOV-155 -4%. ~pe&'iticall~, DQR $ 0 1 ~  Section 5.01.03qa) aad Section 5.01.045(aXl) of the Mctro 
... .. .. ... .. \. . ... \ ,  ., .: ... .-!:*. 

. . .. . . . ,  

Code. A copy of the ~irectot's ~ot ice  of ~ io la t ion~o .  NOV-155-06 is being provided with this notice, 

and is incorpomted herein by ref-. 

A contested case arises in this mattex pursuant to Metro's authority under Article XI, Section 14 

' of the Oregon Constitution, the Mdro W e r ,  ORS Chapter 268, inoludhg ORS 2683 17, and Metro 

. - Code Chapters 2.05 and 5.01, including, specifically, Miko Code . Sections . 5.01.030,5.01.045, 5101.180 

. . and 5.01 200. Pursuant to Metro Code Chapter 2.05, DOR has a rigbt to request a hearing within 30 days 

of the date of the mailing of this notice. A hearing, if requested, would concern the citation and W i  

of the D i i o r  with regard to DOR's failure to adhae to Sections 5.01.03qa) and 5.01.045(aXl) of the 

Metro Code. DOR can be represented by legal counsel at the hearing, if it so desires. 

4 DATEa) the I day of July 2006. 

Metro, Solid Waste & Recycling Department Director 



CERTIFICATE OF SERVICE 

I hereby oatify that I &ed the foregoing NOTICE OF CONTESTED CASE on the . 
folio*. 

Dan Obrist 
Dan Obrist Excavation, In&, dba Dan Obrist Recycling .. 

643 1 Jenne R d  
Portland, OR 97236 

James D. Church, registered agent fix Dan Obrist Excavation, Inc. 
. . .lo01 SW 5th Ave. Suite 1520 

Portland, OR 97204 

. . . . 

On Jdy, 2004 by mailing to said individual a mmplde and correct copy thereof via 
certified mi return receipt requested, contairied'in a sealed envelope; with .postage prepaid, atid 
deposited in the U.S. post office at Portland, Oregon. 



Robert J. Harris Attorney at Law 
METRO Hearings Officer 

165 S.E. 26' Avenue, Hillsboro, Oregon 97123 Phone (503) 648-4777 Fax (503) 648-0989 

July 25,2006 

Dan Obrist -0 
QI 

Dan Obrist Excavation, Inc., dba Dan Obrist Recycling 2 
643 1 Jenne Road 
Portland, Oregon 97236 co@* 

RE: Notice of Vwhtwn No. NOV-15546 
Dan Obrist Recycling 

en 
Hearing Date: . Augast 2,.2006 at 930 a.m. 
PLACE: METRO . 

600 Northeast Grand Avenue 
Portland, Oregon 97232 

At Respondent's request a Hearing has been set on the above referenced matter for August 2,2006 at 930 am.. 
The hearing will be held on that date at Metro Ofices, located at 600 Northeast Grand Avenue, Portland, 
Oregon 97232. This hearing will be conducted pursuant to the provisions of Metro Code Chapter 2.05. 

Please read this notice and the enclosed documents carefully. Some or all of the documents will be made a part 
of the record. 

The following documents are enclosed: 

1. Findings of Facts, regarding Metro Violation No. NOV-155-06 and dated July 14,2006, 

2. Contested Case Notice dated July 14,2006; and 

3. Explanation of Rights. 

If any parties, or witnesses is in need of an interpreter or if they.have any special needs, you need to contact 
Barbara Leslie, Metro, at (503) 797-1 835, to make arrangements prior to the hearing. 

Very truly yours, 

Robert J. Harris 
Metro Hearings OfEcer 

cc: Steve Kraten, Principal Solid Waste Planner 
Barb Leslie, Metro 



Robert J. Harris Attorney at Law 
METRO Hearings Officer 

165 S.E. 26& Avenue, Hillsborn, Oregon 97123 Phone (503) 648-4777 Fax (503) 648-0989 

July 31,2006 0 
Gs 

Dan Obrist b 

Dan Obrist Excavation, Inc., dba Dan Obrist Recycling 
643 1 Jenne Road 
Portland, Oregon 97236 

RE: NOTlCE OFNEWHEWING DATE 

(ifojl$ --I 

Notice of Irwlation No. NOV-15546 w 
:- 

Dan Obrist Recycling 

hear in^ Date: September 6,2006 at 9:30 a.m. 
PLACE: METRO 

600 Northeast Grand Avenue 
Portland, Oregon 97232 

At Respondent's request a Hearing has been set on the above referenced mattes for August 2,2006 at 9:30 am.. 
The hearing will be held on that date at Metro Offices, located at 600 Northeast Grand Avenue, Portland, 
Oregon 97232. This hearing will be conducted pursuant to the provisions of Metro Code Chapter 2.05. 

Please read this notice and.the enclosed documents carefully. Some or all of the documents will be made a part 
of the record. 

If any parties, or witnesses is in need of an interpreter or if they have any special needs, you need to contact 
Barbara Leslie, Metro, at (503) 797-1835, to make arrangements prior to the hearing. 

Very truly YOU=, 

Robert J. Harris 
Metro Hearings Officer 

cc: Steve Kraten, Principal Solid Waste Planner 
Barb Leslie, Metro 



METRO . . 

Inspection Notes 

Facility Name: Dan Obrist Recycling Date of Inspection: July 6,2006 
. Inspector: Rob Smot Time of Inspection: 16:OO to 16:45 

Weathex Conditions: 70' F., overcasf wind SSW @ 0-Smph 

'The inspector approached the subject site via J m y  Road fiom the south. The inspector parked across the street h m  the facility. 
The inspector did not observe any substantial amounts of litter or waste debris along the roadway as he approached the site nor did 
he notice any substantial malodors along that area. 

The site entrance gate was op&. The h p x t o r  sat in the vehicle and observed vehicles coming and going fiom the site. He was 
also able to observe some of the facility opaators. At the time of anival there were a couple of trucks unloading what appeared to 
be yard debris and construction waste (wood, cardboard, plastic wrap). Most vehicles entering the site were not covered. Most 
loads observed at the time of this inspeetion were yard debris. 

The inspector left his vehicle across the street and walked into the site. The inspector greeted Mr. Johnny Schmik @OR employee 
that diiects incoming loads). The inspector asked to observe the site and take photos; permission was granted 

The iuspector took photos of waste recently deposited in fiont of stored material. The inspector asked if the lumber wrap, which is 
plastic (green in the photo), was being ground with wood Mr. Schmitz said yes. 

The inspector took photos of a large pile (30 plus cubic yards) of construction debris. The inspector asked the nature of the waste. 
Mr.~Scbmitz said that it was fiom demolition performed by Dan Obrist. The pile contained foam, plastic, sheetrock, roofing paper, 
insulation, glass, metal, etc. 

There was a small amount of foam and carpet also stored on site. Mr. Schmitz said that it would be sent to Grabhom. 
1 

The inspector observed a fair amount of non-wood type material in the ground hog fuel pile. A photo was taken to show this. 

Mr. Schmitz was not awak of any complaints lodged against the facility. Mr. Obrist called Mr. Schmitz to have Mr. Schmitz ask 
the inspector to visit Mr. Obrist at his shop (located about a mile south of the facility, off Jenny rd.). The inspector informed Mr. 
Schmitz that there may not be time for that. 

The inspector called Mr. Obrist on July 7,2006 at 11:45am to inquire about the demolition debris that was observed on Site. Mr. 
Obrist said that the material was to be ground as hog fueL He said that they do not process the m a t d  on site. 

Mr. Obrist said that he was working with an aid of one of the City Commissioners (Portland) on the plan for his perimeter wall. 
He also said that the Centennial School District is interested in the property for parking their busses. 

13 photos were taken during the inspection. 

End of Inspection Notes by Rob Smoot 
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.DanObrist . . 
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dransported solid waste 
. the Metro Code. This 

Mepo sokd waste facility license. 'This inborfnation was s t m & u i m i  in a follow.up -letter to 'you d@d 
March 25,2003. - .  

. . .  . 

An application for a solid waste f k i i  li& requires proof of local land iise applu,val. A'kcording tn. 
the City of Pcmtland, you need to obtaim o o n d i i  use approval.&omthe City in order to operate a solid. 
.waste f;i'ciiIity.on your prom. Although you have stated to. Metro Regulatory Affairs staff that you 
believe your fkcility"s activities tire "grandfathered in,'' as documented in a progress letter dated October 
29,2003, the city.ofPorthd h'searched its files your siki and has fouhd no euiidenCe that 
codkms the existence of a. right to a legal n o d d h g  use. Moreover, fhe listbg of your in 
Metro's construction site recy61'ig guide does not d t u t e  or imply any kind of operating authority 
confixred by Metro or laad use approval or authority. conferred by a local government. 

R c c j c l r d  t a p e r  
-.-mOhorg 
T D O  7 9 7  1 8 0 4  
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. . . .  . 
Dm- 

A. Facts . 

Durhg a visii to DOR on October 28,2003, Metro inspecton observed the facility running debris '. 

cons'khg of whole demolished houses over a plikkbg Sine where wood and metal w m  being sorted from - 
other mabrials far recovery. AMmugh in& materials suoh as concrete an$ brick may be sorted and 
~eredatered~~sepatate~theadualdemo~sitesatwhi&theywetegeneratedwithout 
need of a Metro liceuse, the processing of whok.demoIished bui ld i i  (or my othx mixed sdid waste) . 

off-site may not' be perfi+ed without a Metro kern. 

. 5.01.030(c) ofthe ~ e t r o  code stipulates tha( it &I be untawf~t my prron M w v a  
. 'tmmpo~? solid oraste to any place other thaa a MeCrPauthorized solid waste faca%ty or a disposal site that 

- is exempt under Chapter 5.01. Metro staffhave observed that DOR continues to, delivg degoliism deb&. 
. fim project sites to the DOR f s c i .  Such deliveries are in violation of qection S.O1'.030(cj of the 

Metro Code. 

- - , Sections 5.01.030(a) and 5.01.045(aXl) of the Metro Code further stipulate that it shall be rin1awfid for 
.. . any person to establish, ope+, or maintain a solid waste facility within the Metro region withwt an 

. . . .. apprio@te M- license or f k a d h .  wlid Waste E a @ l i i  is defined id Code. d o n  5.9.1 .010(tt) as. 
:. the land and buiidhgs .used @ d v e  solid waste for- ~ v e y  ad pm&hg. "&lid W&teD is., 

- .  : d e f d i a ~ e ~ n . 5 5 ; 0 ~ 1 . 0 1 0 ( s s ) t o - ~ ~ ~ y , i n c ~ . d d a i o n ~ . ~ . a c t i ~ ~ m g  , . . 
undertaken by DOR are notexempt under Code section'5.01.040. DOR'is.t$&fqte.also .. . hi violation of 

. .section S.Ol.O30(a) ofthe Metro Code. . . . .:. . . 
: . . . 

. . . . .  . 

c ~ a e  sstio. 5.0lrdo s t i P u b  tin+& iioli&dfi oftfic chapter ;I& be'y&h8we ty a &tiof not .; 
mare than $500. .. . . .. . . , . .  . . . . :  

. .  . . . 

III; O P P O R ~ T O C U R E  . . . , . . 

Metro oonsiders these to serious violations but will provide DOR with an opportunity to "cltren the . . 

violation w'tthout the impasition of a monetary penalv. 
.. . ' . . . 

Metro w i  consid& these. violations '&redn. only when DOR either perma~$~tly accepting mixed . . 

. . construction and . d d i i a q  debris'and agrees to change& o p t i n g  procedk' am- or obtains a 
Metro solid waste facility license auhrkhg such 'dvVity. If DOR chooses to dop accepting stkh waste,, 

. ' . please noti@ Metro of your decision in a letter. In s&h a case, Metro staff will continue to monitor your 
facility and will eafop&ent action agaiast your facility for violations of the Metro . 

. - Code. I .  

If you cho6se to a solid waste fikility license, in tho interim period.,while you'iwi &kug a license 
Metro yill exercise its enfocgement ~~n to allow DOR to temp0rari.b continue to ptdcess . 

demolaion debri,fimDan Obrist demofition projects only, provided,~that DOR: 

does so in a &ei that does not nuisance conditions; 



' - ceases accepting any demolition debris or other solid waste'from any other demdifion codfact~~ or 
- the public'; and 

' makes timely progress in acquiring local land use approval and a Metro solid waste facility license. 

IfDOR is denied local l a d  use approval to opaate a solid waste facility, d m  it must cease &ery 
, 

operat-- from ' kmlndon and demolition debris at the DOR facility as of the date of sudi deaial. In 
such a case, DOR may choose to deliver its demolition debris to an authorized material recovery fsi t ' i .  

JfDOR is granted local land use approval, theu it must submit a complete solid waste f d i  license 
application to Metto within 30.days ofthe date its local land use; approval is granted. In such a m a  if 

. . DOR fails to submit a.comp1ete license a p p l i i  but continues to ptocess construction or demoliti0~1 . 
.debris at its fwility, pursuant to Metro Code 5.01,XK)O,  em wiU seek civil penalties of up to $500 per 

- ~ y f o r e a c h d a y i t . o b n t i n u ~ s u c h ~ ~ a n d q ~ a n i n j ~ o n t o ~ i D O R ~ c o n t i n ~  
- S u c h a c ~ .  . 

: In the evat  that DO~has  not sewredlocal hnd use approval to operate a solid was& f8ciIity b y ~ ~ t ~ ~  
B?XN,rUetro will reevaluate its d+Bion t6 exercise enf'nt -on in this matter, will determine 
wh&x it believes DOR is continuing to make timely progress toward acquiring local land use approvl. 

. and a solid waste' fadlity license, and will infonn DOR as to wh&t ~ e t r o  dl continue to exercise 
enfwcement dimetion in this matter. . . . . 

. . 
. . .. - : Y f y ~  hiwe my ~ U & O ~ S  -kegding these fiadhg~, p 1 ~  contact ~teve,K~~~ka &(SO)) 797-1678, or 

have your attorney contact P d  'Garrahan,.Assistant Metro Attorney, at (503) 797-1661. ' 

- . . Mew Solid Waste & Recycling Dept Director 
SK/MJ*i 

' If DOR accepts any deinolition debris or other solid waste from the public, then Metro will consider such acts as 
additional violations of the Metro Code. 

- .  
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' DanObrist 
. Dan 0brist ~ecycling ' . . . 

643 1 Jenne Rd. _ . .  . . . _ .  . .  Portland, OR 97236 !'.. , 
. . .  . - .  . . . . . . . . . . _  . . .  . : .  . . . . . . .  , . 

. . . . . .  . . . . . . . . . . . . .  . . . . . . .  
,. Cita~On and ~ ~ t i ~ . ~ f ~ ~ b i ~ t i ~ ~  o f & i d d M , + l i d  w& at D m  

Recycling (NOV-147-05) . ' . .-, _ _ 
. . 

: ..: . . .  . . . . .  . . .  . . .  . . .  . . . . . . . . . .  ., . . . . . .  . . .. Dear Mr. Obrist. 
. . 

Dan Obrist Recycling (''~0~3h~:&jtin~ed tdaoapt sdid waste fio&..thejpub;1ic and therefore 
has failed to abid&it,y &..w&i$&$ i@@&;w~ch Metro had & k . & i i f b ~ ~ ~ t  

' . discretion under a~oti~&$Fif:l~16~jj:&z~;ed:ffO;~~~ . a::, :J . .. in ~&uruy 2004 . ' ~ & & f ~ ~ ~ ,  as set f i  
,...,.. *.' *:.'.'5.:;3..; Tk..' ..:<. .:.- 

: MOW, I find that ~ ~ ~ ~ ~ ~ ~ ~ : ~ j ~ o ; l @ ~ $ . ~ f . ~ ~ e : ~ & o  - ,..:.' .. ..D.z5 ,. .;;: Code. Tbis . . ,notid$ t$serve ass 
. &tion that detailsmR s ognltuiiun~,&r@l&O~'~ :::: . I . ' :. . . .  :. ... I 

. . . . .  . . _ .._ . _ . . 
. _ _ I , .  . .I. . . . .  ...... : . . .  . . . . . . . . . .  .... :. . . . . .  . .  . . . . .  . . . . . . . .  -. ......... . . 

1, . B A C ~ ~ ~ ~ ~ . ; ' :  . .  ':.. . . . .  : , : ~ . .  .... . . . . . ; . .  . . 

. .!;. . . . . . . . . . . . . . . . . . . . . . .  ,..: >.-, .:.;.?.:! .:. > :..-, -2 . . .  
> . . ;:,: '." ,-.. . . . .  i' ... . : _  . '.-.. ' . . . . .  . . . . .. . . . . . . .  ,.>, .;;. ;' . :.-.-. L . .  I. 

.._.$ .; I ..> . . . . .  .;.. . . : - .  : .  ; ....<..... , . .'.'$ 

on jmw 5,2004, Gk,$& i~d~q6e;&~j4fjfib&a"li&+#~oNf12643 -:,.-.. -... ":*,.-. (&flow) for. 
d a m y  a sand wasti faditty at. 45a$&$:v4@i$&~k,: ,~@&~~l~~d w$&out a 
~~~~e or franchise. The Notice staked :that M i  f ould ~ enfoment  discretion'and not take 
k the r  enfincement action .regardhg~.&ntinued pr&sihg of dd l i t i on  debris generated by 

.. your own d0molitio.n business Provided~tha~ yo* ~ d ~ . & t e a d y  progress toward obtaining local 
land use approval and a Metro solid waste facility license. The NON also ordered DOR to cease. 
accepting solid waste from any other demolition contractor and the public. 

DOR was specifically warned in NON-126-03 that if it am$ted any demolition debris or other 
solid waste from the public, Metro would consider such acts as additional violations . of . the Metro 
Code. 

11. - FACTS, APPLICABLE LICENSE AND CODE PROVISIONS 

A.' Facts 

Metro staff observed DOR accepting mixed solid waste from the public at the DOR facility on . 

August 30 and 31, and September 1,2,6, and 7,2005. These observations were documented in 
'inspection reports and photographs. Multnomah County Health Department staff 

R e c y c l e d  P a p e r  
www.rnelnqian.org 
T D D  7 9 7  1 8 0 4  
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. . 

- . made similar observations during an inspection i f  the facility on AU* 29,2005. County . 

W s  observations were also documented in an iac;pection report and photographs. Solid waste 
observed at the fhality during the above mentioned dates included carpet, plastic buckets, 
fiberglass panels, roofing, a mattress, household items, and mixed putresiible waste. 

B. Applicable License and Code Provisions and Fin- of Violation 

Sections 5.01.03qa) and 5.01.045(a)(l) of the Metro Code stipulate that it shall be unlawfbl for 
. . ' any person to e l i s h ,  operate,'or mdntain a solid waste facility within the Metro region 

without an appropdate Metro license or hchise .  "Solid Waste Facility" is deEmed in Code . . 
section 5.01.01qtt) as the land and bu i ld i i  used to receive solid waste for resource recovery 
and processing. "Solid Waste" is defined in Code section 5.01.010(ss) to specifically include _ demolition waste. The activities being undertaken by DOR are not exempt under Code sedion 

. 5.01.040. 1 therefore find that DOR is engaged in continuing violations of sections 5.01.03qa) 
. and 5.01.045(a)(l) of the Metro Code. 

M e  Section 5.01 200 stipulates that & violation of the chapter shall be punishable by a ' h e  
o f  not more than $500, and that each day a violation continues constitutes a separate violatipn 

. subject to such a iine. 

, . Metro will prode  DOR with an opportunity to "cure" the current violations without th6 
. imposition of a monetary. penalty. Metm will consider these &rent violations "cud" only if 

. DOR: 

, .. 1. Immediately cases accepting all solid waste other than source-separated, homogeneousloads 
of in& materials'(such as concrete and stone), used lumber, clean wood waste and yard debris to 
be ground on-site into hog fk l ,  and ~our~separated metals; and . 

. . 

. a Immediately ceases accepting and processing mixed construction and demolition 
debris generated from DOR's own demolition and informs Metro in. 
writing no later than Odober 14,2005, that DOR has ceased accepting and 
.processing mch waste and will not accept and process such waste in th!: future; or 

b. . Submits a com~lete'solid waste facility license ap~lication to Metro by October 
14.2005. If DOR chooses to. submit a license a~plication to Metro. then. in the 
interim. DOR may continuit0 accept an<! process mixed constmdion and 
demolition debris generated fiom its own demolition projects. ~ o k v e r ,  with 
respect to such mixed construction and demolition debris, DOR must provide 
documentation of the origin of loads upon Metro's request and, if no 

.- documentation is provided, we will presume that such waste originated fromother 
persons and will consider that a failure to cure this violation. We note that, if you 
file a license application, Metro will only consider authorizing activities for which 
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your application indud& writ& local land use approval (st& below for additional . 

: information regardiig your land use approval). 

DOR will be reinspected by Metro staff to assure compliance. If DOR fails to comply, Metro 
will impose monetary penalties of up to. $500 per day of noncompliancC: and may seek an 
injunction to prohibit DOR h m  continuing such activities P lew keep in mind also that when 
evaluating a 'solid waste facility license application, one of the factors Metro considers is the . 

applicant's compliance history. . 

IV. LANDUSEAPPROVAL . 

DOR has recently obtained a land use decision h m  the City of Portland &proving opemtion of . 

a "recycling facility for building mjrterials and used concrete and a manufacturing use that 
creates hog fuel f i ~ m  wood and w d  debris," provided that DOR meets specified 

. xonditions. The City's dtten decision authorizes DOR to cbntinue to conduct activities of the 
. type it has pursued at the site for a number of years. ~ o w e k r ,  the ~ity's'decision does not 

-include authority to conduct expanded material recovery fiom mixed waste such as you 
, - desai'bed during your Metro license pre-application conference on July 28,2005. Such laad use 

authority must be prqrided'to Metro in the form of a Land Use Compatibility Statement (LUCS) 
signed by ai appropriate Cityrepresentative before Metro'will issue a solid waste ficility license . 

to DOR The LUCS must clearly itnddunambiguo~ly authorize DOR to.process mixed &n- 
putresaile solid waste in order to be considered a valid land use approval for the type of facility 
authorization you have indicated that you intend to seek fkom Metro. Ydur appliktion will not 
be deemed "complete" &&out such a LUCS. . 

A Metro l i m e  is not required for a facility that accepts only materials that have been separated 
from solid waste at the site of generation. If you have any questions about this, please call Steve 
-ten at (503) 797-1678. . 

Sincerely, 

Michael G. Hoglund , 
Solid Waste & Recycling Director - 
cc: Roy Brower, Regulatory Affairs ~ivision Manager 

Warren J o h n ,  Solid Waste Facility Inspectot 
. 

Paul Garrahan, Assistint Metro Attorney 
; Kathleen Stokes, Portland-Bureau of Development ~ e &  

Rebecca mu, Portland Bureau of Development Services 
Duane m g ,  DEQ 
Dave Thomsen, Multnomah County.Health Department 

s=aIwa. i  Ohirt?.c&wmi@goP13M.&c 
Queue 
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May 15,2006 

Dan Obrist . 
Dan Obrist Recycling. 
-643 1 Jeme Rd. 
Portled, OR 97236 

. loads of inert materials (such as imncrete .and stone), used lumber, clean wood waste and yard 
debris to be g r d  on-sik into.hog.fuel and so-separated metals. Jn addition, DOR was 
required either to cease accepting and processing mixed construction and demolition debris, 
including debris generatedfiorn DOR 's own demolition projech a to submit a complete solid 
waste facility license application to Metro by October 14,2005. .If DOR chose to submit a 
license application to Metro, then @ the i n t a ' D O R  would have been allowed to continue to 
accept and process mixed construction and demolition debris generated &om its own demolition 
projects, until such time that Metro acted on its application 

.DOR initially chose the option of pursuing a Metro application and continuing to accept and 
- process mixed construction and demolition debris generated fiom its own demolition projects. 

* At the time the initial notice was issued, such noti- were termed "Notices of ~oncom~liance~'or ''NONs." Latera 
such notices came to be called '"NOW of Violationya or "NOV/S:' Thebe is no difference in meaning between the 
two terms. 

~rcrc l iTd  POP@, 
www.metr~egioncq 
T D D  7 9 7  1 8 0 4  
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. .  . , . . . , :  . .  
However, DOR did not submit a complete ap&itics~ to '~e( to by Octobea 14,.2005 andon 
February 2,2006, the Metro Council enaded'a moratoriui on the acceptance of new 

- applications for non-putrescible waste p r m . i n g  facilities. 

Uxitil such time as the moratorium is lifted and DOR completes its application and obtains a 
: Metro solid waste facility lickme, DOR does'not have authority to accept solid waste. "Solid 
:Wasten is &fined ia Metro Code section 5.01.010(&) to specifidly include demolition waste. 
Thus, DOR is presently prohi'bited h m  accepting solid m, including construction and 
demolition waste, Erom any source, incl- demolition projects undertaken by your own 

. demolitionbusiness. 

. . : - A Metro .license is not .mquired for a facility that accepts only materials that have been separatd 
' . . &om solid waste at the site of geaeaation. Such materials would include s o k m e d ,  

. .  - .. homogeneous loads of inert materials (such as concrete and stone),.used lumber, clean wood 
. . .:. . m e i  and yard debris to be ground on-site in@ hog fuel and metals. Such materials, howckex, 
. . may not be mixed in a single~loathmy load that .ieyim processing at your facility to separate 

. 
' 

: recovdle materials is not authorized. DOR may remove conbmhants from any souse- 
. . separated, homogeneous loads, provided that such cgntaginants are not present in more than 

. .  , . trivial amounts. Tompat, DOR may not accept any loads of material that requite sorting, even 
..if the different components 'of a load are all recyclable. 

. D?R will b e ' ~ o d i c a l l ~  reinspected b i  ~ e k o  staff to a ~ e h m P l i a n k .  If DOR remaihs in 
.. .: . compli&ce for a'@& of six maqb fo11owing.the ,&te of this letter, thea Metm will deem.the 

. , :&g NOV to be cqred. If DOR fails to ,kply,  Mefro will impose monetary penalties of up 
. . .to. $500 per incident of noncompliance (aqd each suc%essivci da$ ofa dontinuing violation is a 
. - .separate violation) and may seek im inj~ction to prohibit DOR frdm continuing prohiiited 

activities. If you have any questions about this, please call Steve Kraten at (503) 797-1678. 
.. . 

Sincerely, . . . 

Michael G. Hoglund 
Solid Waste & Recycling Director 

. . , M U  
. cc: Roy Browa, ~egul&oty A£Ws ~ivision wg& 

- Wamn Johnson, Solid Waste Facility Inspector 
Steve Kraten, Solid Waste Prhiial Planner 
Paul Garrahan, Assistant Metro Attomey 

. . 
KaWeen.Stokes, Portland Bureau of Development Services 

- . Rebecca Esaq Pottland Bureau of Development Services 

. . Altig, DEQ Dave Thomsen, Multnomah County Health Department 
s : ~ ~ O b r b t ~ v ~ H ) 6 d o c  
Qoat 
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