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Agenda 
 
MEETING:  METRO COUNCIL 
DATE:   April 5, 2007 
DAY:   Thursday 
TIME:   2:00 PM 
PLACE:  Metro Council Chamber  
 
CALL TO ORDER AND ROLL CALL 
 
1. INTRODUCTIONS 
 
2. CITIZEN COMMUNICATIONS 
 
3. CONSENT AGENDA 
 
3.1 Consideration of Minutes for the March 29, 2007 Metro Council Regular Meeting. 

 
4. RESOLUTIONS 
 
4.1 Resolution No. 07-3790, Authorizing Metro to Apply for a Local Government Hosticka 

Grant from the Oregon Parks and Recreation Department and Delegating 
Authority to the Parks and Greenspaces Director to sign the application.  

 
4.2 Resolution No. 07-3791, For the Purpose of Entering an Order Relating to the Robert 

and Susan Claus Claim For Compensation Under ORS 197.352 (Measure 37). 
 
4.3 Resolution No. 07-3796, For the Purpose of Entering An Order Relating to the Patricia 

A. Lawrence Claim for Compensation under ORS 197.352 (Measure 37) 
 
5. CHIEF OPERATING OFFICER COMMUNICATION 
 
6. COUNCILOR COMMUNICATION 
 
ADJOURN 
 
COUNCIL BUDGET WORK SESSION TO FOLLOW (Council Annex) 
 
 
 
 
 
 
 
 



Television schedule for April 5, 2007 Metro Council meeting 
 

Clackamas, Multnomah and Washington counties, 
and Vancouver, Wash.  
Channel 11  -- Community Access Network 
www.tvctv.org  --  (503) 629-8534 
2 p.m. Thursday, April 5 (live) 
 

Portland 
Channel 30 (CityNet 30)  -- Portland 
Community Media 
www.pcmtv.org -- (503) 288-1515 
8:30 p.m. Sunday, April 8 
2 p.m. Monday, April 9 
 
 

Gresham 
Channel 30  -- MCTV 
www.mctv.org  -- (503) 491-7636 
2 p.m. Monday, April 9 
 

Washington County 
Channel 30  -- TVC-TV 
www.tvctv.org  -- (503) 629-8534 
11 p.m. Saturday, April 7 
11 p.m. Sunday, April 8 
6 a.m. Tuesday, April 10 
4 p.m. Wednesday, April 11 
 

Oregon City, Gladstone 
Channel 28  -- Willamette Falls Television 
www.wftvaccess.com  -- (503) 650-0275 
Call or visit website for program times. 
 

West Linn  
Channel 30  -- Willamette Falls Television 
www.wftvaccess.com  -- (503) 650-0275 
Call or visit website for program times. 
 

 
PLEASE NOTE: Show times are tentative and in some cases the entire meeting may not be shown 
due to length. Call or check your community access station web site to confirm program times. 
 
Agenda items may not be considered in the exact order. For questions about the agenda, call Clerk of the 
Council, Chris Billington, (503) 797-1542. Public hearings are held on all ordinances second read and on 
resolutions upon request of the public. Documents for the record must be submitted to the Clerk of the 
Council to be considered included in the decision record. Documents can be submitted by e-mail, fax or 
mail or in person to the Clerk of the Council. For additional information about testifying before the Metro 
Council please go to the Metro website www.metro-region.org and click on public comment opportunities. 
For assistance per the American Disabilities Act (ADA), dial TDD 797-1804 or 797-1540 (Council 
Office). 
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BEFORE THE METRO COUNCIL 
 

 
AUTHORIZING METRO TO APPLY FOR A LOCAL 
GOVERNMENT GRANT FROM THE OREGON PARKS 
AND RECREATION DEPARTMENT AND DELEGATING 
AUTHORITY TO THE PARKS AND GREENSPACES 
DIRECTOR TO SIGN THE APPLICATION  

)
)
) 
) 
) 

RESOLUTION NO. 07-3790 
 
Introduced by Chief Operating Officer 
Michael Jordan, with the concurrence of 
Council President David Bragdon 

   
 
 
 WHEREAS, the Oregon State Parks and Recreation Department is accepting applications for the 
Local Government Grant Program; and  
 

WHEREAS, Metro Regional Parks and Greenspaces desires to participate in this grant program 
to the greatest extent possible as a means of providing needed park and facilities improvements at Cooper 
Mountain Nature Park in accordance with the “Cooper Mountain Master Plan and Management 
Recommendations;” and  

 
WHEREAS, the Metro Council adopted and approved the Cooper Mountain Master Plan and 

Management Recommendations on December 1, 2005 through Resolution No. 05-3643, “For the Purpose 
of Approving the Cooper Mountain Master Plan and Management Recommendations” and 

 
WHEREAS, grant funds would be used to implement Phase I of the Facility Development Plan 

which includes the following facilities: an entry gate, a 30-space parking lot, flush restrooms, children’s 
play area, demonstration gardens, environmental education classroom shelter, maintenance building, 3-
mile trail system including foot bridges and interpretive signs; and  
 

WHEREAS, Metro Regional Parks and Greenspaces hereby certifies that matching funds up to 
$1,300,000 for this application are readily available at this time; therefore 

 
BE IT RESOLVED, that the Metro Council authorizes Metro Regional Parks and Greenspaces to 

apply for a local government grant from the Oregon Parks and Recreation Department for implementation 
of the recreation facility improvements at Cooper Mountain Nature Park and delegates authority to the 
department director to sign the application. 
 
ADOPTED by the Metro Council this ________ day of _____________________, 2007 
 
 
   
 David Bragdon, Council President 
Approved as to Form: 
 
 
 
________________________________ 
Daniel B. Cooper, Metro Attorney   
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STAFF REPORT 
 
 
IN CONSIDERATION OF RESOLUTION NO. 07-3790 AUTHORIZING METRO TO 
APPLY FOR A LOCAL GOVERNMENT GRANT FROM THE OREGON PARKS AND 
RECREATION DEPARTMENT AND DELEGATING AUTHORITY TO THE PARKS AND 
GREENSPACES DIRECTOR TO SIGN THE APPLICATION 
             
 
Date: March 22, 2007      Prepared by: Jim Desmond 
  Lora Price 
 
BACKGROUND 
 
The Oregon Parks and Recreation budget includes a Local Government Grant Program that was approved 
by the 1999 legislature.  The grant program was created by initiative petition filed on March 11, 1998 and 
approved by voters on November 3, 1998. The adopted administrative rules for the distribution of funds 
require approval by resolution from the elected officials of the governing bodies for all applicants.  The 
Oregon Parks and Recreation Commission adopted administrative rules for the distribution of state lottery 
funds to eligible local governments, and the process for establishing the priority order in which projects 
are funded. 
 
This money is to be distributed for public purposes of financing the protection, repair, operation and 
creation of state parks, ocean shore and public beach access areas, historic sites and recreation areas. 
Projects eligible for funding assistance are acquisition, development, and rehabilitation projects consistent 
with the outdoor recreation goals and objectives contained in the Statewide Comprehensive Outdoor 
Recreation Plan and/or recreation elements of local comprehensive plans and local park master plans. 
 
The Cooper Mountain Master Plan & Management Recommendations document was approved and 
adopted by Metro Council on December 1, 2005 following an extensive public participation process.  The 
goals of the master plan are to provide new facilities to support and enhance nature-based recreation and 
education opportunities consistent with resource protection goals of the natural area.  Proposed 
improvements include the following facilities:  an entry gate, a 30-space parking lot, flush restrooms, 
children’s play area, demonstration gardens, environmental education classroom shelter, maintenance 
building and a 3-mile trail system including foot bridges and interpretive signs. 
 
In November 2006, the Metro Area voters approved the Natural Areas, Parks and Streams Bond Measure 
that authorized Metro to issue $227.4 million in general obligation bonds to finance land acquisitions and 
specific park-related capital improvements, including the development of the Cooper Mountain Nature 
Park, located in Washington County southwest of the city of Beaverton.   
 
Upon adoption of this Resolution, Metro Parks and Greenspaces would apply for funds to assist with 
implementation of Phase I of Facility Improvements for Cooper Mountain Nature Park. 
 
ANALYSIS/INFORMATION 
 
 
1. Known Opposition:  None. 
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2. Legal Antecedents:   
 

OAR 736-006-0125(5) and (5)(k) require that applications “be consistent with the Local Government 
Grant Policies and Procedures Manual,” which manual requires in section 2.2(I) that the Metro 
Council approve, by resolution, Metro’s submission of an application for grant funding. 

 
Resolution No. 05-3643 “For the Purpose of Approving the Cooper Mountain Master Plan and 
Management Recommendations” adopted December 1, 2005. 
 
Resolution No. 06-3672B, “For the Purpose of Submitting to the Voters of the Metro Area a General 
Obligation Bond Indebtedness in the Amount of $227.4 Million to Fund Natural Area Acquisition 
and Water Quality Protection,” adopted March 9, 2006. 

 
3. Anticipated Effects:  If Metro is awarded this grant, the funds will be used toward implementation of 

Phase I of the Master Plan. 
 
4. Budget Impacts:  The FY 2007-2011 Capital Improvement Plan includes development of the Cooper 

Mountain Nature Park.  The Council President Proposed FY 2008-2012 Capital Improvement Plan 
and Proposed FY 2007-08 Budget includes expenditure appropriation in FY 2007-08 for this capital 
development.  The source of funds for this development are anticipated to be General Obligation 
Bond proceeds.  These bond funds will be used to meet the matching requirements of this grant 
proposal of up to $500,000. 

 
5. Outstanding Questions:  None. 
 
 
RECOMMENDED ACTION 
 
Staff recommends adoption of Resolution 07-3790. 



BEFORE THE METRO COUNCIL 
 
 
FOR THE PURPOSE OF ENTERING AN 
ORDER RELATING TO ROBERT JAMES 
AND SUSAN CLAUS CLAIM FOR 
COMPENSATION UNDER ORS 197.352 
(MEASURE 37) 

) 
) 
) 
) 
) 

Resolution No. 07-3791 
 
Introduced by Chief Operating Officer Michael 
Jordan with the concurrence of Council President 
David Bragdon 

 
 WHEREAS, Robert James and Susan Claus filed a claim for compensation under ORS 197.352 

(Measure 37) contending that Metro regulations had reduced the fair market value of property they own in 

the city of Sherwood; and 

 WHEREAS, the Chief Operating Officer reviewed the claim and submitted reports to the Metro 

Council, pursuant to section 2.21.040 of the Metro Code, recommending denial of the claim for the reason 

that the Metro regulations that are the basis for the claim either do not restrict the use of the claimants’ 

property or did not reduce the fair market value of the claimants’ property; and 

 WHEREAS, the Metro Council held a public hearing on the claim on April 5, 2007, and 

considered information presented at the hearing; now, therefore 

 BE IT RESOLVED that the Metro Council 

 1. Enters Order 07-025, attached to this resolution as Exhibit A, which denies the claim for 
compensation. 

 
 2. Directs the Chief Operating Officer (“COO”) to send a copy of Order No. 07-025, with 

Exhibit A attached, to the claimants, persons who participated in the public hearing on 
the claim, Clackamas County and the Oregon Department of Administrative Services.  
The COO shall also post the order and Exhibit A at the Metro website. 

 
ADOPTED by the Metro Council this _________ day of April, 2007 
 
  

 
       
David Bragdon, Council President 
 

Approved as to form: 
 
 
       
Daniel B. Cooper, Metro Attorney 

 

 
 



Exhibit A to Resolution No. 07-3791 
 

Order No. 07-025 
 

RELATING TO THE ROBERT JAMES AND SUSAN CLAUS CLAIM  
FOR COMPENSATION UNDER ORS 197.352 (MEASURE 37) 

 
 
Claimants: Robert James and Susan Claus 

 
Property: 22211 SW Pacific Highway, Sherwood, Oregon (map attached) 

 
Claim: Regulations in Titles 1, 2, 3 and 4 reduce the fair market value of claimants’ property 
 
 Claimants submitted the claim to Metro pursuant to ORS 197.352 (Measure 37).  This order is 
based upon materials submitted by the claimants and the report prepared by the Chief Operating Officer 
(“COO”) prepared pursuant to section 2.21.040. 
 
 The Metro Council considered the claim at a public hearing on April 5, 2007. 
 
 IT IS ORDERED THAT: 
 
 The claim of Robert James and Susan Claus for compensation be denied because it does not 
qualify for compensation for reasons set forth in the reports of the COO. 
 
 ENTERED this _______ day of April, 2007. 
 
  

 
       
David Bragdon, Council President 
 

Approved as to form: 
 
 
       
Daniel B. Cooper, Metro Attorney 

 

 



Resolution No. 07-3791:  Report of the Chief Operating Officer 
Page 1 of 7 

CLAIM FOR COMPENSATION 
UNDER BALLOT MEASURE 37  

AND METRO CODE CHAPTER 2.21 
 

REPORT OF THE METRO CHIEF OPERATING OFFICER 
 

In Consideration of Council Order No. 07-025 
For the Purpose of Entering an Order 

Relating to the Measure 37 Claim of Robert and Susan Claus 
 

March 16, 2007 
 

METRO CLAIM NUMBER:      Claim No. 07-025 
 
NAME OF CLAIMANT:     Robert James Claus and Susan L. Claus 
 
MAILING ADDRESS:     C/O Charles E. Harrell, attorney at law 
       P.O. Box 1046 
       Newberg, OR 97132 
 
PROPERTY LOCATION:     22211 S.W. Pacific Highway 
       Sherwood, OR 97140 
 
LEGAL DESCRIPTION:      Township 2 South, Range 1 West, Section 31BA 
       Tax Lot 02000 
 
ACREAGE:      5.86 acres 
 
DATE OF CLAIM:     December 1, 2006 
 

I. CLAIM 
Claimants Robert James and Susan L. Claus seek compensation in the amount of $5,250,800 for a 
claimed reduction in fair market value (FMV) of property owned by the claimants as a result of the 
following Metro regulations: 
 
Metro Code, Section 3.07.440 – “Protection of Employment Areas” 
 
Metro Code, Section 3.07.310 through 3.07.340 – “Water Quality, Flood Management and Fish and 
Wildlife Conservation” 
 
Metro Code, Section 3.07.140 – “Measures to Increase Development Capacity” 
 
Metro Code, Section 3.07.170 – “Design Type Density Recommendations” 
 
Metro Code, Section 3.07.220 – “Regional Parking Policy Performance Standard” 
 
Metro Code, Section 3.07.420 – “Protection of Regionally Significant Industrial Areas” 
 
Metro Code, Section 3.07.430 – “Protection of Industrial Areas” 
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In lieu of compensation, claimants seek a waiver of those regulations so claimants can apply to the City of 
Sherwood to develop and construct four mixed commercial/residential use buildings containing a 
combination of a parking garage, commercial retail space, commercial and professional offices, retail 
sales, condominium units, a hotel, and restaurant and lounge. 
 
Claimants have also filed Measure 37 claims with the Oregon Department of Transportation, Washington 
County Clean Water Services, the City of Sherwood and Washington County. 
 
The Chief Operating Officer (COO) sent notice of date, time and location of the public hearing on this 
claim before the Metro Council on March 16, 2003.  The notice indicated that a copy of this report is 
available upon request and that the report is posted on Metro’s website at 
www.metro-region.org/measure37. 
 

II. SUMMARY OF COO RECOMMENDATION 
 

The COO recommends that the Metro Council deny the claim for the reasons explained in section IV of 
this report.  The facts and analysis indicate that the Metro regulations cited by claimants either do not 
apply to the property, or did not reduce the fair market value of the property. 
  

III TIMELINESS OF CLAIM 
ORS 197.352(5) requires that a written demand for compensation be made: 
 
1.  For claims arising from a land use regulation enacted prior to the effective date of Measure 37 
(December 2, 2004), within two years of that date, or of the date a public entity applies the regulation to 
the property as an approval criterion in response to an application submitted by the owner, whichever is 
later; or 
 
2.  For claims arising from a land use regulation enacted after the effective date of Measure 37 (December 
2, 2004), within two years of the enactment of the regulation, or of the date the owner of the property 
submits a land use application for the property in which the regulation is an approval criterion, whichever 
is later. 
 
Findings of Fact 
The claimants submitted this claim on December 1, 2006. 
 
Metro Council applied the above-cited regulations to claimants’ property on February 19, 1997, the 
effective date of the Urban Growth Management Functional Plan, adopted by Ordinance No. 96-647C on 
November 21, 1996.  These regulations were adopted prior to the effective date of Measure 37 (December 
2, 2004). 
 
Conclusions of Law 
Metro adopted the regulation that gives rise to this claim prior to the effective date of Measure 37, and 
claimants filed the claim within two years of the effective date of Measure 37.  The claim, therefore, is 
timely. 
 

IV. ANALYSIS OF CLAIM 
1.  Ownership 
Metro Code section 2.22.020(c) defines “owner” to mean the owner of the property or any interest 
therein.  “Owner” includes all persons or entities that share ownership of a property. 
 
Findings of Fact 
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Claimants acquired the subject property on June 28, 1988 and have had continuous ownership since that 
date.  Attachment 1 is a site map of the subject property (ATTACHMENT 1). 
 
Conclusions of Law 
The claimants, Robert and Susan Claus, are owners of the subject property as defined in the Metro Code. 
 
2.  Zoning History 
 
Findings of Fact 
At the time that Metro’s Urban Growth Management Functional Plan became effective (February 19, 
1997), the subject property was zoned General Commercial.  The property is currently zoned General 
Commercial. 
 
3.  Applicability of Metro Code Section 3.07.440 – “Protection of Employment Areas” 
 
Findings of Fact 
Claimants assert that Metro Code section 3.07.440 diminishes the value of the subject property by 
$1,500,800 because of limitations on building square footage. 
 
Subsection 3.07.440 C of the Metro Code allows the city of Sherwood to authorize commercial retail uses 
with more than 60,000 square feet of gross leasable area if the Sherwood Community Development and 
Zoning Code authorized those uses on January 1, 2003. 
 
On January 1, 2003, Sherwood’s Community Development and Zoning Code allowed retail uses over 
60,000 square feet in size in Employment Areas. 
 
Conclusions of Law 
The City of Sherwood may continue to authorize commercial retail uses with more than 60,000 square 
feet of gross leasable area on the subject property.  Thus, there is no diminution of value attributable to 
this regulation.  Moreover, the claimants have not submitted evidence that the regulation has reduced the 
fair market value of their property. 
 
4. Applicability of Metro Code Sections 3.07.310 thru 3.07.340 – “Water Quality and Flood 
Management” 
 
Findings of Fact 
Claimants assert that Metro Code sections 3.07.310 thru 3.07.340 diminish the value of the subject 
property by $250,000. 
 
Metro Code Sections 3.07.310 thru 3.07.340 apply to a portion of the property. 
 
ORS 197.352(3)(B) exempts land use regulations "Restricting or prohibiting activities for the protection 
of public health and safety, such as fire and building codes, health and sanitation regulations, solid or 
hazardous waste reduction, and pollution control regulations...." 
 
Metro Code Sections 3.07.310 through 3.07.340 are intended to protect public health and safety, 
including water quality from pollution. 
 
ORS 197.352 (3)C states that the statute does not apply to land use regulations that are required to comply 
with federal law. 
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Metro Code Sections 3.07.310 through 3.07.340 are intended to comply with the federal Clean Water Act. 
 
Conclusions of Law 
 
ORS 197.352 (Measure 37) does not apply to Metro Code Sections 3.07.340 thru 3.07.340. 
 
5. Applicability of Metro Code Section 3.07.140 – “Measures to Increase Development Capacity” 
Claimants assert that Metro Code section 3.07.140 diminishes the value of the subject property by 
$1,250,000. 
 
Section 3.07.140 A of the Metro Code states that “each city and county shall adopt a minimum dwelling 
unit density, as prescribed in this subsection, for each zoning district in which dwelling units are 
authorized inside the UGB…” 
 
Claimants state that this regulation requires that counties and cities not allow or approve development 
applications that will result in area densities that are less than the minimum density required by the 
current zoning. 
 
Claimants’ interpretation of this regulation is erroneous.  Section 3.07.140A(3) of the Metro Code states 
that “… a city or county may change the dwelling unit density of any zoning district so long as the zoning 
district continues to comply with this subsection and so long as the city or county continues to provide at 
least the overall capacity for housing for the city or county specified in Table 3.07-1.” 
 
Conclusions of Law 
Metro Code section 3.07.140A does not prevent the City of Sherwood from changing the dwelling unit 
density of the subject property’s zoning district.  Therefore, there is no diminution of value attributable to 
this regulation.  Moreover, the claimants have not submitted evidence that the regulation has reduced the 
fair market value of their property. 
 
6. Applicability of Metro Code Section 3.07.170 – “Design Type Density Recommendations” 
 
Findings of Fact 
Claimants assert that Metro Code Section 3.07.170 diminishes the value of the subject property by 
$2,000,000. 
 
The recommended population density for Employment Areas is 20 persons per acre. 
 
As the title and text of this section indicate, this population density is a recommendation and does not 
constitute a land use regulation. 
 
ORS 197.352 only applies to land use regulations, not recommendations. 
 
Conclusions of Law 
 
Metro Code Section 3.07.170 does not regulate claimants’ use of the subject property.  Therefore, the 
claim against 3.07.170 is invalid. 
 
7. Applicability of Metro Code Section 3.07.220 – “Performance Standard (Regional Parking Policy)”  
 
Findings of Fact 
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Claimants assert that Metro Code section 3.07.220 diminishes the value of the subject property by 
$250,000 by setting minimum and maximum parking space requirements.  Claimant does not specify 
whether it is the minimum or maximum parking space requirement that has the effect of reducing the 
value of the subject property, nor does claimant describe how the regulation has the effect of reducing the 
property’s value. 
 
Table 3.07-2 (Regional Parking Ratios) establishes maximum permitted parking ratios for a variety of 
land uses.  Metro’s Parking Maximum Map designates lands as Zone A or Zone B for the purpose of 
establishing maximum permitted parking ratios.  The subject property is in Zone B on Metro’s Parking 
Maximum Map. 
 
Metro Code section 3.07.220A states that cities and counties may grant a variance from any maximum 
parking ratios. 
 
Claimants’ proposal includes the construction of a parking garage. 
 
Metro Code section 3.07.220B states that parking spaces in parking structures or other high-efficiency 
parking management alternatives may be exempted from maximum parking standards by cities and 
counties. 
 
Conclusions of Law 
Metro Code section 3.07.220 does not have the effect of limiting the number of parking spaces allowable 
on the subject property.  Therefore, there is no diminution of value attributable to this regulation.  
Moreover, the claimants have not submitted evidence that the regulation has reduced the fair market value 
of their property. 
 
8. Applicability of Metro Code Section 3.07.420 – “Protection of Regionally Significant Industrial Areas” 
 
Findings of Fact 
Claimants assert that Metro Code section 3.07.420 restricts use of the subject property.  Claimants do not 
ascribe a monetary value to this restriction. 
 
Metro Code section 3.07.420 only applies to lands designated as Regionally Significant Industrial Areas. 
 
The subject property does not carry the Regionally Significant Industrial Area designation. 
 
Conclusions of Law 
Metro Code section 3.07.420 does not apply to the subject property.  Therefore, there is no diminution of 
value attributable to this regulation. 
 
9. Applicability of Metro Code Section 3.07.430 – “Protection of Industrial Areas” 
 
Findings of Fact 
Claimants assert that Metro Code Section 3.07.430 restricts the use of the subject property.  Claimants do 
not ascribe a monetary value to this restriction. 
 
Metro Code section 3.07.430 only applies to lands designated as Industrial areas. 
 
The subject property is designated as an Employment area. 
 
Conclusions of Law 
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Metro Code section 3.07.430 does not apply to the subject property.  Therefore, there is no diminution of 
value attributable to this regulation. 
 
10.  Effect of Functional Plan Requirements on Fair Market Value 
 
Findings of Fact 
Section 2.21.040(d)(5) of the Metro Code requires the Chief Operating Officer (COO) to determine 
whether the above-cited regulations restrict the proposed use of the property and, if so, have reduced the 
value of claimants’ land.  The following Metro Code sections are applicable to the property and are not 
exempt under Measure 37: 
 
3.07.440 – “Protection of Employment Areas” 
3.07.140 – “Measures to Increase Development Capacity” 
3.07.220 – “Regional Parking Policy Performance Standard”  
 
The above-cited Metro Code sections allow for city and county procedures to waive, grant variances to, or 
amend the applicable city or county zoning code sections. 
 
Conclusions of Law 
Metro’s regulations do not necessarily restrict claimants’ proposed use of the property and, therefore, 
have not diminished the value of the property.  Moreover, the claimants have not submitted evidence that 
these regulations have reduced the fair market value of their property.  Attached hereto as Attachment 2 is 
“Metro Memorandum to Ray Valone and Richard Benner from Sonny Conder and Karen Hohndel, 
‘Valuation Report on the Claus Measure 37 Claim,’ dated March 19, 2007.”  This memo finds that the 
above-cited regulations have not had the effect of reducing the value of the subject property.  The memo 
describes the use of two different valuation methodologies, the comparable sales approach and the time-
series approach.  Both of these methodologies show that there is no loss of value attributable to the 
regulations contested by the claimants.  In fact, there has been a considerable increase in the value of the 
subject property since the effective date of Metro’s regulations.  
 
11.  Exemptions under ORS 197.352(3) 
 
Findings of Fact 
Section 3.07.310 thru 3.07.340 (“Water Quality and Flood Management”) of the Metro Code are intended 
to protect public health or safety and are required to comply with federal law. 
 
Section 3.07.170 (“Design Type Density Recommendations”) of the Metro Code is not a land use 
regulation. 
 
Conclusions of Law 
Sections 3.07.310 through 3.07.340 of the Metro Code are exempt from Measure 37 under ORS 
197.352(3). 
 
Section 3.07.170 of the Metro Code is exempt from Measure 37 claims because it is not a land use 
regulation. 
 
12.  Relief for Claimant 
 
Findings of Fact 
The Metro Council has appropriated no funds for compensation of claims under Measure 37. 
 



Resolution No. 07-3791:  Report of the Chief Operating Officer 
Page 7 of 7 

Claimants have not demonstrated that the cited Metro regulations have diminished the value of the subject 
property. 
 
Conclusions of Law 
Based on the record, the claimants have not established that they are entitled to relief in the form of 
compensation or waiver of any of the cited Metro regulations. 
 
Recommendation of the Chief Operating Officer 
The Metro Council should deny the Robert and Susan Claus claim for the reason that the cited Metro 
Code sections are exempted from ORS197.352, do not apply to the subject property, or do not reduce the 
value of the subject property. 
 
 
ATTACHMENTS TO THE REPORT OF THE CHIEF OPERATING OFFICER 
 
Attachment 1:  Site Map of Robert and Susan Claus Property 
 
Attachment 2:  Metro Memorandum to Ray Valone and Richard Benner from Sonny Conder and Karen 
Hohndel, “Valuation Report on the Claus Measure 37 Claim,” dated March 19, 2007 
 
Attachment 3:  Sample Area of General Commercial Data for Claus Measure 37 Claim 
 
Attachment 4: Robert and Susan Claus Measure 37 Claim Submittal to Metro 
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Attachment 2 to COO Report 

March 19, 2007 
 
To:   Ray Valone 
  Richard Benner 
 
From:  Sonny Conder 
  Karen Hohndel 
 
Subject: Valuation Report on the Claus Measure 37 Claim 
 
Conclusion: 
 
Per your request we have conducted a valuation analysis of the Claus Measure 37 Claim. The 
Metro designation of ‘Employment’ applies to the 5.86-acre Claus property.  We conclude, using 
the comparable sales method of determining possible reduction in value that the Metro action of 
imposing Metro functional plan requirements in the period 1996 through the present did not 
produce a material loss of value for the subject property 1.  In all likelihood, the action produced 
an increase in value for the claimant’s property.  
 
Using a time series variation of the Plantinga-Jaeger method of determining property value loss 
due to regulation also indicates no loss of value for the Claus property.  This conclusion rests on 
the observation that the assessor’s market value for the property has continued to increase over 
the 1996 – 2006 period. Moreover, all comparably sized and situated properties within Sherwood 
in the immediate vicinity of 99W have seen substantial investment both public and private during 
the 10 year period and have experienced increases in value. 
  
The Plantinga-Jaeger method as applied in this case measures the value of the property before 
and after Metro's actions beginning in _February of 1997.  The comparable sales method 
compares today's value of similarly situated properties under current regulations with today's 
value under the regulations in place before Metro's action.  The Plantinga-Jaeger method 
provides a more clear and accurate answer to the question posed by Measure 37: Did Metro's 
action reduce the fair market value (FMV) of the Claus property?  Application of the method 
shows that the FMV of the Claus property continued to rise after Metro’s actions.  Thus, the 
Metro Council should deny the Claus claim for compensation or waiver.  
 
We consider the time trend and Plantinga – Jaeger methods to be consistent approaches in 
determining whether a claimant has experienced a property value loss due to a particular 
government regulation. As we have noted elsewhere, the comparative sales method yields an 
estimate of what a particular property owner may gain, not an estimate of what they have lost.  
 
Conceptual Understanding for Basis of Claus Property Value Analysis: 
 

                                                 
1
 We use the term “material” in the accounting/auditing sense that given the statistical variability inherent in the data 

there is no difference between two measurements of land value.  
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We understand the present Measure 37 valuation issue to consist of making two property value 
estimates.  These are: 
 

1. Estimate the fair market value of the property subject to the regulation that the claimant 
contends has reduced the value of his property. 

 
2. Estimate the fair market value of the property today as though it were subject to the 

regulations in place prior to the date Metro first applied the regulation to the claimant’s 
property. 

 
The Claus Claim cites 7 Metro regulations that cause property losses totaling $5,250,800 
incurred on the 5.86 acre property. All of these regulations apply equally throughout the region 
and throughout the particular market area along 99W in the City of Sherwood. Establishing 
market value with the regulation is straightforward in that we use similar properties along the 
99W corridor in Sherwood.  
 
When applied to the Claus claim, the above task number 2 requires considerable interpretation. 
Establishing the default use at the time of Metro’s regulation is conjectural. In this instance, we 
presume highway oriented low density commercial uses typical of unregulated development 
along travel corridors with no coordinated planning regulation. Here we elect to include all 
relevant regulation – State, City and Metro as the claim appears to object to all collective 
covenants that govern land use.  
 
The Claus property was in the UGB prior to Metro’s regulatory actions and the zoning thereon 
was “General Commercial”.Unlike previous Measure 37 claims that involved UGB expansions, 
establishing unequivocally the default use of the Claus property must remain in the domain of 
expert judgment; not legal, regulatory fact. What changed with Metro’s regulation was the nature 
of the planning and design that is present in the Sherwood 99W Corridor. Prior design and 
development was dominated by single lot, direct access to 99W and free standing, highway 
oriented commercial development. This development we choose to characterize as “highway 
commercial”. Design and planning standards to which the Claus claim objects focus on 
integrated commercial and residential development with multiple establishments, no direct 99W 
access, and serving a number of markets far more extensive than highway through traffic.  
 
 
 
Alternative Method of Computing Property Value Loss Resulting From Regulation 
 
Estimating loss of property value using the usual appraisal method of “comparative sales” has 
been the subject of substantial criticism.  Andrew Plantinga and William Jaeger 2, economists at 

                                                 
2
 Andrew Plantinga, Measuring Compensation Under Measure 37: An Economist’s Perspective, Dec. 2004, 15 

pages. (Available at OSU Department of Agricultural and Resource Economics, URL: plantinga@oregonstate.edu). 
William K. Jaeger, The Effects of Land Use Regulations of Land Prices, Oct. 2005, 38 pages. (Available at OSU 
Department of Agricultural and Resource Economics, URL: wjaeger@oregonstate.edu). 
Also: William K Jaeger, The Effects of Land-Use Regulations on Property Values,  Environmental Law, Vol. 
36:105, pp. 105 – 127, Andrew J. Plantinga, et. al., The effects of potential land development on agricultural land 
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OSU, have written papers pointing out that using the method of comparative sales does not 
compute the loss due to regulation.  Rather, the estimated “value loss” is actually the gain 
resulting from obtaining an exemption to the general rule. To better understand their arguments, 
we may think of the comparative sales method of determining an economic loss as equivalent to 
determining the value of issuing someone a special license or franchise to carry out an 
economically valuable function that others may not do. For instance, licenses to operate taxicabs 
in New York are seldom issued and in great demand.  As a result, the license itself has acquired 
substantial economic value.  An example closer to home is the value of an Oregon Liquor 
License prior to more liberal issuing standards in the 1980’s. In the 1950’s through roughly the 
1970’s, an Oregon Liquor License for a restaurant or bar vastly increased the property value of 
the establishment that had one.   Plantinga and Jaeger argue that the value of the property hinges 
on scarcity resulting from regulation.  If everyone had a taxicab or liquor license, they would 
have no value.  From an economic perspective, using a method that really measures value gained 
from regulation is not the same as determining economic loss resulting from regulation.    
 
Plantinga and Jaeger go on to suggest an economically appropriate measure of loss resulting 
from subsequent land use regulation.  Their method is grounded in the well-established and 
tested Theory of Land Rent.  Simplified a bit, the Theory of Land Rent holds that the value of 
land at any particular time is the future net profit from the land used in its most efficient 
allowable use.  The market also adjusts (discount factor) this value to account for time and 
uncertainty as to future uses.  What this means is that the original sales price incorporates future 
expectations about how the land might be used. If we take the original sales price and bring it up 
to the current date by using an appropriate price index, we are able to measure in today’s prices 
what the land was worth when it was purchased under the original regulatory requirements.  
 
As Metro’s first regulatory action was taken in February 1997, we have actual before (1996 
values) and after (2006 values) data to determine whether the subject property experienced a loss 
of value after Metro’s action. Consequently, we need not index the original sales price, as we can 
observe whether the value actually decreased or not.  We are able to make these observations for 
the particular property and for the entire class of subject properties within the Sherwood 99W 
Corridor for the class of properties designated GC (General Commercial) in 1996. In essence, the 
simplest approach to answering the question of whether a property lost value as a result of 
Metro’s regulation is to measure whether the property value decreased following Metro’s action. 
 
This method allows a consistent computation of property loss due to subsequent regulatory 
changes.  At the same time it avoids awarding particular property owners a bonus that was not 
anticipated in the original purchase price.   Measure 37 provides for compensation for loss or 
property value attributable to a regulation.  It does not provide for a gain in value that may be 
attributed to public infrastructure investment in the area.  
 
Property Valuation Analysis Procedure 
 

                                                                                                                                                             
prices, Journal of Urban Economics,  52, (2002), pp. 561 – 581. and  Sonny Conder and Karen Hohndel, Measure 
37: Compensating wipeouts or insuring windfalls?, Oregon Planners’ Journal,   
Vol. 23, No 1. Dec. – Jan 2005.  pp. 6 – 9.  
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Our property valuation analysis procedure consists of the following steps: 
 
Briefly describe the property and make a prudent assessment of development limitations to 
establish a likely range of development capacity under both General Commercial and the default 
of highway oriented commercial, assuming health and safety regulations are enforced.  
 
Estimate value of property based on recent sales and assessor values of lots and existing 
properties inside the Sherwood 99W Commercial Corridor.  
 
Based on allowable use of the property with the default development of highway commercial 
determine the alternative value of the property. 
 
Provide an alternative determination of loss of value of the Claus property based property value 
data before and after Metro’s regulatory action. 
 
Provide and compare estimates of the value of the subject property as of 2006 with Metro ’s 
General Commercial designation versus our “no service” default assumption of highway 
commercial. 
 
 
Claus Property Description 
 
The subject property consists of a tax lot totaling 5.86 acres along the north side of Highway 
99W in the City of Sherwood.  Washington County Assessor data show the 5.86-acre tax lot as 
containing a single family home and associated improvements. Assessor’s market value for the 
5.86-acre tax lot is $2,105,900 for the land and $106,030 for the improvements giving a total 
assessor’s fair market value of $2,211,930 for the property.  The property is designated as 
General Commercial and the Claus claim states an intent to develop as a mixed use commercial – 
residential development with structured parking.  
  
The terrain of the property poses no substantive challenges to development. There is a Title 3 
waterway running through the eastern edge of the property along the property line with an 
adjacent tax lot.  Presently, there is a gravel driveway exiting directly on to Highway 99W.  
Though not confirmed with ODOT or the City of Sherwood, there is immediately to the east of 
the property a new entrance on to 99W with the beginning of an internal circulation arterial 
designed to serve the commercial and residential area north of 99W. Presently, this route dead 
ends on the tax lot to the east of the Claus property.  Residential development is occurring north 
and west of the property.  
 
It is not in our professional capacity to assert with authority any definitive estimate of what the 
site limitations are, but rather to reflect what any prudent property investor must consider when 
pricing raw land.   
 
Land Value Estimates – 5.86 Property as ‘General Commercial’ and as ‘Highway 
Commercial’ 
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As noted above the Claus property has a “General Commercial” designation under city zoning 
ordinances and the claimant’s intend a mixed-use development. Since most of the 99W Corridor 
in Sherwood has been or is in the process of being developed, development uses and land values 
for fully serviced and un-serviced land are well established.  For this reason we have selected all 
of the General Commercial designated parcels for both 1996 prior to any Metro action and for 
2006 after all relevant Metro actions have occurred.  
 
Highway commercial uses that we take to represent the default absent the regulations being 
contested are more problematic within the existing UGB.  The properties most comparable to 
“Highway Commercial” are located in the east end of the Sherwood 99W Corridor and comprise 
the Home Depot site to the east of 99W and the 3 properties across 99W from Home Depot.  All 
are on fully developed land with access, parking and full services to the site.  In all they comprise 
5 tax lots totaling 34.2 acres. 
  
Current Value Estimate of Sherwood General Commercial Land in the 99W Corridor 
Area 
 
 

Table 1:  Summary Property Value Data – Sherwood 99W General Commercial – 
Assessor’s FMV. 

 
   Number of properties:             15 
   Average land value per acre:    $468,700 
   Low land value:     $ 89,100 
   High land value:     $903,200 
 
We note that the properties with higher values are developed with complete site services and 
access. Lower valued properties are vacant without site services and sometimes occupied by 
transient, nonconforming uses.  The average of $468,700 per acre represents a mix of 
undeveloped and developed General Commercial sites along the Sherwood 99W corridor as of 
2006.  
  
Current Value Estimate of “Highway Commercial” in Sherwood 99W Corridor”  
 
The north end of the Sherwood 99W Corridor contains several commercial parcels that have 
direct access to 99W and represent stand-alone sites typical of highway commercial. 3  Table 2 
summarizes the data for the 5 tax lots in our sample. 
 

Table 2:  Summary Property Value Data – Sherwood 99W “Highway Commercial “– 
Assessor’s FMV. 

 
   Number of properties:             5 
   Average land value per acre:    $116,100 
                                                 
3
 In this instance, the uses are much more intensive than is typical of highway commercial so these land values 

represent the high end of highway commercial land uses.  
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   Low land value:     $ 75,600 
   High land value:     $271,700 
 
4 of the 5 tax lots are on developed sites with full services.  
 
Alternative Valuation of Claus Property Using the Time Trend Method Suggested by 
Plantinga and Jaeger. 
 
OSU economists Andrew Plantinga and William Jaeger have challenged the “comparable sales” 
approach of traditional appraisal methods.  They have pointed out that it really measures the 
value obtained by an exception to the current rule, rather than a measure of economic loss 
suffered as a result of government land use regulation. Since the subject Metro regulatory 
changes began in 1997, we have tabulated land values in 1996 for all GC zones properties in the 
Sherwood 99W corridor and again in 2006 to determine whether the Claus property actually 
experienced a loss of value during the 9 years subject to various Metro regulations.  
 
Table 3 below depicts the results for the year 1996 and for the year 2006 for 15 properties zoned 
GC in both 1996 and 2006 within the Sherwood 99W corridor. 
 

Table 3:  Claus Land Value and All GC Land Values 1996 and 2006 
 

Year  Claus Value per Acre  Average All GC per Acre 
                  
1996    28,300   46,200 
2006    315,800    468,700 
Ave Ann. Growth %       27.3%      26.1%  
 
 
Both the Claus property assessor’s market land value and the average value of GC tax lots within 
the study area increase over 10 fold between 1996 and 2006. During the period these properties 
have been subjected to Metro’s and other contested regulations they have experienced value 
increases in excess of 25% per year.  There is no evidence that Metro’s regulations have resulted 
in any loss of property value.  The data support exactly the opposite effect.  
 

Table 4:  Comparison of Estimated Market Value of Land for Sherwood 99W Corridor 
General Commercial and Highway Commercial Land Uses 

 
General Commercial  
    
Value per Acre:            $469,000 
Current Market Value for 5.86 acres:   $2,748,000 
 
 

Highway Commercial 
Value per Acre:             $116,000 
Current Market Value for 5.86 acres:     $679,800 
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We estimate the current land value of the Claus property with average site improvements and  
‘General Commercial’ designation to be $2.7 million .  The same property used “Highway 
Commercial” would yield $680,000.  In other words, the most default valuation without the 
contested regulations falls well below the average valuation with the regulations in place.  Given 
these results, we would conclude that the contested Metro regulations have not reduced the value 
of the property. Quite the contrary, it has most likely increased the value.  
 
Moreover, in terms of establishing economic loss, the land values per acre established using the 
time trend Plantinga-Jaeger method shows land values increasing 10 fold since 1996. Clearly, 
under no circumstances has any regulatory change to the Claus property reduced its value. 
Again, the contrary is the case. Growth, infrastructure investment and regulation necessary for 
orderly growth have produced increases in property values well in excess of any alternative 
investment for the Claus property.  
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Page 1 of 1 - Resolution No. 07-3796 

BEFORE THE METRO COUNCIL 
 
 
FOR THE PURPOSE OF ENTERING AN 
ORDER RELATING TO THE PATRICIA A. 
LAWRENCE CLAIM FOR 
COMPENSATION UNDER ORS 197.352 
(MEASURE 37) 

) 
) 
) 
) 
) 

Resolution No. 07-3796 
 
Introduced by Chief Operating Officer Michael 
Jordan with the concurrence of Council President 
David Bragdon 

 
 WHEREAS, Patricia A. Lawrence filed a claim for compensation under ORS 197.352 (Measure 

37) contending that Metro regulations had reduced the fair market value of property she owns in the city 

of Damascus; and 

 WHEREAS, the Chief Operating Officer reviewed the claim and submitted a report to the Metro 

Council, pursuant to section 2.21.040 of the Metro Code, recommending dismissal of the claim for the 

reason that the claimant has not identified a Metro regulation that restricts the use of the subject 

property and has submitted no evidence of reduction in fair market value; and 

 WHEREAS, the Metro Council held a public hearing on the claim on April 5, 2007, and 

considered information presented at the hearing; now, therefore 

 BE IT RESOLVED that the Metro Council 

 1. Enters Order 07-026, attached to this resolution as Exhibit A, which dismisses the claim 
for compensation. 

 
 2. Directs the Chief Operating Officer (“COO”) to send a copy of Order No. 07-026, with 

Exhibit A attached, to the claimant, persons who participated in the public hearing on the 
claim, Clackamas County and the Oregon Department of Administrative Services.  The 
COO shall also post the order and Exhibit A at the Metro website. 

 
ADOPTED by the Metro Council this ___ day of _______, 2007. 
 
  

 
       
David Bragdon, Council President 
 

Approved as to form: 
 
 
       
Daniel B. Cooper, Metro Attorney 

 

 
 



Exhibit A to Resolution No. 07-3796 
 

Order No. 07-026 
 

RELATING TO THE PATRICIA A. LAWRENCE CLAIM FOR COMPENSATION UNDER 
ORS 197.352 

 
Claimant: Patricia A. Lawrence 
 
Property: Damascus 
  Township 2 South, Range 3 East, Section 9B, Tax Lots 01000 and 01200  
 
Claim:  Metro regulation has reduced claimant’s fair market value 
 
 Claimant submitted the claim to Metro pursuant to ORS 197.352.  This order is based 
upon the report prepared by the Chief Operating Officer (COO) pursuant to section 2.21.040(c) 
of the Metro Code. 
 
 The Metro Council has considered the report of the COO, attached to this order. 
 
 IT IS ORDERED THAT: 
 
 The claim of Patricia A. Lawrence is dismissed because claimant has not identified a 
Metro regulation that restricts the use of the subject property and has submitted no evidence of 
reduction in fair market value.   
 
 ENTERED this ___ day of ____, 2007. 
 
 
      ___________________________ 
      David Bragdon, Council President 
 
Approved as to form: 
 
 
___________________________ 
Daniel B. Cooper, Metro Attorney 
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CLAIM FOR COMPENSATION 
UNDER ORS 197.352 

AND METRO CODE CHAPTER 2.21 
 

REPORT OF THE CHIEF OPERATING OFFICER 
 

In Consideration of Order No. 07-026 
For the Purpose of Entering an Order 

Relating to the Claim of Patricia A. Lawrence 
 

March 8, 2007 
 
 

METRO CLAIM NUMBER:  Claim No. 07-026 
 
NAME OF CLAIMANTS:    Patricia A. Lawrence 
 
MAILING ADDRESS:     14661 SE Royer Road, Damascus, OR 
   
PROPERTY LOCATION:     City of Damascus 
 
LEGAL DESCRIPTION:     T 2 South, R 3 East, Section 9B, Tax Lots 01000  
      and 01200 
 
DATE OF CLAIM:      December 1, 2006 
 

I. CLAIM 
Claimant Patricia A. Lawrence seeks compensation for a claimed reduction in fair market value 
of the subject property as a result of a Metro land use regulation.  Attachment 1 is a site map of 
the subject property (ATTACHMENT 1). 
 

II. SUMMARY OF COO RECOMMENDATION 
The Chief Operating Officer (COO) recommends that the Metro Council dismiss the claim for 
the reason set forth in section III of the report. 
 

III. PRELIMINARY REVIEW 
1. Timeliness of Claim 
ORS 197.352(5) requires that a written demand for compensation be made: 
 
a. For claims arising from a land use regulation enacted prior to the effective date of 
Measure 37, within two years of that date or the date a public entity applies the regulation to the 
property as an approval criterion in response to a land use application submitted by the owner; or 
 
b. For claims arising from a land use regulation enacted after the effective date of Measure 
37, within two years of the enactment of the regulation or of the date the owner of the property 
submits a land use application for the property in which the regulation is an approval criterion. 
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The claimant bases her claim on undetermined Metro land use regulations.  Claimant filed her 
claim on December 1, 2006.  The claim is timely. 

  
2. Location of Property 
Claimant’s property lies within the City of Damascus in territory added to the UGB on 
December 5, 2002.  The property is subject to Metro regulations that add new territory to the 
UGB. 
 
3. Land Use Regulation 
The claim does not make reference to a specific Metro land use regulation.  It is apparent from 
the claim, however, that claimant believes a Metro regulation prohibits her from developing the 
subject property in the manner she prefers.  In correspondence and conversation with the 
claimant, claimant has made reference to regulations of the city of Damascus, but none of Metro, 
that she believes reduce the fair market value of the property.  
 
4. Interest in Land 
Metro Code section 2.21.020(c) defines “owner” to mean the owner of the property or any 
interest therein.  To be valid, the claimant must have been the owner at the time the Metro 
regulation first became applicable to the subject property, and must have remained the owner.  
The claimant has owned the subject property since 1972.  
 

IV. COO Recommendation 
Metro Code section 2.21.040(b) requires the COO to make a preliminary analysis to determine 
whether a claim meets the basic requirements for full review.  The claimant in this case has not 
identified a Metro regulation as the basis for her claim.  The claimant has also not submitted 
information to show that a Metro regulation has reduced the fair market value of her property.  
Staff has, by letter and telephone conversation, asked claimant to submit this information.  She 
has not submitted the information.  It is, therefore, not possible to determine whether a Metro 
regulation has reduce the value of her property. The COO recommends that the Metro Council 
dismiss the claim pursuant to Metro Code 2.21.040(c) and 2.21.060(a)(1). 
 
ATTACHMENTS TO THE REPORT OF THE CHIEF OPERATING OFFICER 
 
Attachment 1:  Site Map of the Patricia Lawrence Property 
 
Attachment 2: Patricia Lawrence Measure 37 Claim Submittal to Metro 
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