
THE SECRETARY OF TRANSPORTATION 

WASHINGTON. D.C. 20590 

M r .  M i k e  Bur ton 
Metropol i tan Se rv i ce  D i s t r i c t  
D i s t r i c t  12 
527 S.W, Hal l  S t ,  
P o r t l a n d ,  Oregon 97201 

Dear Mike: 

Thank you f o r  your r e c e n t  l e t t e r ,  cosigned by members of t h e  
Metropol i tan Se rv i ce  D i s t r i c t ,  express ing  your suppor t  f o r  t h e  
Cleveland Amendment t o  pending mass t r a n s i t  l e g i s l a t i o n .  I am 
s o r r y  f o r  t h e  d e l a y  i n  g e t t i n g  back t o  you. 

The Cleveland Amendment would permit  l o c a l i t i e s  t o  develop 
methods of  providing t r a n s p o r t a t i o n  t o  d i s a b l e d  c i t i z e n s  o t h e r  
than through t h e  p rov i s ion  of a c c e s s i b l e  f ixed- rou te  s e r v i c e s ,  a s  
requi red  by t h e  Department's s e c t i o n  504 r e g u l a t i o n .  The t r a n s i t  
l e g i s l a t i o n  is  scheduled f o r  House f l o o r  c o n s i d e r a t i o n  e a r l y  nex t  
week. 

A s  you may know, t h e  Congress has  now enacted a  form of " l o c a l  
option1' ,  i n  s e c t i o n  324 of t h e  Department's f i s c a l  year 1981 
Appropr ia t ions  Act. Enclosed i s  an op in ion  of t h e  Department's 
General Counsel s e t t i n g  f o r t h  t h e  e f f e c t  of  s e c t i o n  324. 

I hope t h e  above informat ion w i l l  be h e l p f u l  t o  you i n  imple- 
menting t h e  requirements  of s e c t i o n  504. 

S i n c e r e l y ,  

Enclosure 
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sub~eir:Impa~t of  DOT Appropr i a t i ons  A c t  on the memorandum 
Bus L i f t  Requirement o f  t h e  504 Regu la t ion  

Thomas G. A l l i s o n  -&- 
Date. OCT 2 7 1930 

FrOm:General Counsel  
Attn. Reply of: to 

Ke i l  Goldschmidt 
To: S e c r e t a r y  

On October 9 ,  1980, t h e  P r e s i d e n t  s i g n e d  t h e  Department o f  
T r a n s p o r t a t i o n  and Re la t ed  Agencies  A p p r o p r i a t i o n  Act ,  1981. 
Sec t ion  324 o f  t h e  A c t  c o n t a i n s  t h e  f o l l o w i n g  l i m i t a t i o n  on the - 
u s e  o f  a p p r o p r i a t e d  funds:  

S e c t i o n  324. None o f  t h e  funds  i n  t h i s  Act may b e  used f o r  
p l a n n i n g  o r  execu t ion  of  programs t o  compel l o c a l  t r a n s i t  
a u t h o r i t i e s  t o  purchase  w h e e l c h a i r  l i f t s  t o  comply wi th  
S e c t i o n  504 o f  t h e  R e h a b i l i t a t i o n  A c t  o f  1973 except--  

( I )  t o  t h e  e x t e n t  which would be r e q u i r e d  under  t h e  
amendment con ta ined  i n  S e c t i o n  118 o f  S.2720 ( 9 6 t h  
Congress ,  F e d e r a l  P u b l i c  T r a n s p o r t a t i o n  Act o f  1980) a s  
passed  by t h e  Sena te  o n  June  25, 1980, o r  

( 2 )  where such a u t h o r i t i e s  have  e l e c t e d  t o  pu rchase  such 
l i f t s .  

T h i s  s e c t i o n  s h a l l  b e  e f f e c t i v e  o n l y  u n t i l  modi f ied  by 
subsequent  l e g i s l a t i o n .  Pub. L. No. 96-400, $324, 94 S t a t .  
1681 (1980) .  

In  l i g h t  o f  t h i s  p r o v i s i o n ,  you have asked  f o r  an  o p i n i o n  on t h e  
, ,  e x t e n t  t o  which t h e  Department may p l a n  and e x e c u t e  programs t o  

c a r r y  o u t  t h e  bus  a c c e s s i b i l i t y  r equ i r emen t s  o f  i t s  r e g u l a t i o n s  
implementing s e c t i o n  504 of  t h e  R e h a b i l i t a t i o n  A c t  o f  1973. 
Sec t ion  27.85 of  t h e  r e g u l a t i o n  r e q u i r e s  r e c i p i e n t s  t o  make t h e i r  
f i x e d  r o u t e  b u s  systems "program a c c e s s i b l e "  t o  handicapped 
persons ,  i n c l u d i n g  whee lcha i r  u s e r s ,  i n  up t o  10 y e a r s .  49 
C . F . R .  $27.85. The r e g u l a t i o n  r e q u i r e s  t h a t  a l l  new b u s e s  f o r  
which a  procurement s o l i c i t a t i o n  i s  i s s u e d  a f t e r  J u l y  2,  1979 b e  
a c c e s s i b l e .  S ince  whee lcha i r  l i f t s  a r e  t h e  on ly  c u r r e n t l y  
a v a i l a b l e  t echnology  for making b u s e s  a c c e s s i b l e ,  l i f t s  a r e  
r e q u i r e d .  

It's. law we 
can l ive with. 



-i- 

ý he plain language of kction 324 indicate. that rub ject to two 
ixceptionr Congress ordered thc Department to refrain fram using 
fund8 appropriated under the Act to cotnpl the purchase of bus 
liftr. The mecond exception require8 little explanation since it 
simply otateo that the Department may ure appropriated fun8a to 
plan awl execute program to compel l i f t  purcharer in the event a 
rdpient ha8 itaelt elected to purchar. Iiftr. 

The fimt ax-tion. -v.rr doer require explanation since it 
incorporatea by reference meetion 118 of the Senate-passed 
hdrral  Public Pranaportation Act of  1980, and rtates that the 
lidtation on the D.psrtment8s ure of appropriated funds does not 
aF@y to the extent lifts "would be requiredm under that section. 

S-2720, 96th Cong.. 2d Sess. $118, Cong. Rec. S8150 (daily 
d- June 23,  1980) (Amendment offerel by Sen. Zorfnsky). Under 

Earinsky's Amendment, each recipient would be required to 
-ply 6 t h  the Department's 504 regulation, including the 
wirenrent that all new buses be accessible, until the recipient 
had =bitted and the Secretary had approved an alternative 
WQWM m t i m  the requirements of the Amendment. 1/ After 
Program approval. the recipient would be authorieedto reduce its 
purchase of accessible buses to the levels provided for in its 
approved program, For communities from 50.000 to 750,000 
population, alternative programs under the Zorinsky Amendment 
must provide for the purchase of at least 50 percent accessible 
buses unless the Secretary determines that a different percentage 
is consistent with the area's program: for comaunities over 
750,000, the percentage of new buses required to be accessible is 
100 percent, also subject to the Secretary's determination of a 
different percentage. There is no stated bus accessibility 
requirement in the Zorinsky Aanendoaent for csmmanities belav 
50,000 population. 

SaBIc recipients nsay argue that section 324 was intended to have 
the effect of immediately requiring the Department to stop using 
funds to compel lift purchases beyond the stated requirements 
which would apply under* the Zorinsky Amendment after alternative 
transportation programs are submitted and approved. This would 
presumably mean that, effective the Department could not 



' r e q u i r e  l i f t s  on any buses  purchased by a  community with l e s s  
. t b a n  50,000 popu la t ion ,  and could  o n l y  r e q u i r e  50 pe rcen t  of  new 

buses  t o ; b e  a c c e s s i b l e  i n  communities with popula t ions  of 50,000 
t o  750,000, r e g a r d l e s s  of whether a  r e c i p i e n t  had obta ined  t h e  
S e c r e t a r y ' s  approval  of  an a l t e r n a t i v e  program. 

T h i s  argument must, however, b e  r e j e c t e d  f o r  s e v e r a l  reasons.  
F i r s t ,  such an i n t e r p r e t a t i o n  would c o n f l i c t  with t h e  express  
language of  t h e  except ion  t o  t h e  funding l i m i t a t i o n  which 
a u t h o r i z e s  t h e  Department t o  en fo rce  t h e  l i f t  requirement  " t o  t h e  
e x t e n t  which would be requ i red"  under t h e  Zorinsky Amendment. As 
noted e a r l i e r ,  t h e  Zorinsky Amendment would r e q u i r e  compliance 
w i t h  t h e  504 r e g u l a t i o n s  un less  and u n t i l  an a l t e r n a t i v e  program 
h a s  been submit ted and approved by t h e  Sec re ta ry .  In  o t h e r  
words, a  r e c i p i e n t  i s  au thor ized  under t h e  Zorinsky Amendment t o  
purchase fewer a c c e s s i b l e  buses than  r e q u i r e d  by t h e  Department 's  
504 r e g u l a t i o n  o n l y  i n  exchange f o r  p rov id ing  a l t e r n a t i v e  
s e r v i c e s  meeting t h e  requirements  s e t  ou t  i n  t h e  B i l l .  Second, 
it i s  no t  p o s s i b l e  t o  determine what l e v e l  of bus access  i s  
requ i red  by t h e  Zorinsky Amendment, a t  l e a s t  f o r  communities over  
50,000, u n t i l  a l t e r n a t i v e  programs a r e  submitted -and approved by 
t h e  S e c r e t a r y .  F i n a l l y ,  such a n  i n t e r p r e t a t i o n  would mean t h a t  
i n a c c e s s i b l e  buses  could be purchased i n  c o r n u n i t i e s  t h a t  did not  
have a l t e r n a t i v e  s e r v i c e  meeting t h e  requirements  of  t h e  Zorinsky 
Amendment o r  even communities t h a t  had no a l t e r n a t i v e  
t r a n s p o r t a t i o n  a t  a l l .  This r e s u l t ,  a s  shown below, i s  p l a i n l y  
i n c o n s i s t e n t  with t h e  language and h i s t o r y  .of s e c t i o n  324. 

The language from which s e c t i o n  324 was developed o r i g i n a t e d  i n  
t h e  Senate Committee on Appropr ia t ions .  A s  r epor ted  by t h e  
Committee, s e c t i o n  323 of t h e  Senate  B i l l  s t a t e d  t h a t :  "[Nlone of 
t h e  funds i n  t h i s  Act may be used f o r  t h e  p lanning  and execut ion  
o f  programs t o  compel l o c a l  t r a n s i t  a u t h o r i t i e s  t o  purchase 
wheelchair  l i f t s  t o  comply with s e c t i o n  504 of  t h e  R e h a b i l i t a t i o n  
Act of 1973." H . R .  7831, 96th Cong., 2d Sess .  $323 ( ~ e p t .  9 ,  
1980) .  2 /  Unlike t h e  p rov i s ion  t h a t  was adopted, t h i s  language 
would hzve f l a t l y  p r o h i b i t e d  t h e  Department from using funds 
appropr ia t ed  by t h e  Act t o  compel t h e  purchase o f  l i f t s .  

2/ The same p r o v i s i o n  was o f f e r e d  as  an Amendment on t h e  f l o o r  of  - 
t h e  House dur ing  debate  on t h e  House Appropr ia t ions  B i l l .  
However, t h e  Amendment was not  adopted. See Cong. Rec. H6876-83 
( d a i l y  ed.  J u l y  31, 1980) (~rnendment o f f e r e d  by Rep. Stenholm). 



~ u r i n g  f i o b r  c o n s i d e r a t i o n ,  Senator  Dole o f f e r e d  a n  amendment t o  
t h e  p r o v i s i o n  repor ted  o u t  by t h e  Appropr ia t ions  Committee. 
Cong. Rec. S12838-40 ( d a i l y  ed. Sept .  18, 1980).  This amendment 
b u i l t  upon t h e  o r i g i n a l  Committee language by adding t h e  two 
except ions  conta ined  i n  the  a c t .  a s  s igned.  This language a s  
amended by Senator  Dole was agreed t o  by b o t h  Houses a f t e r  
Conference. See Cong. Rec. H10048-63 ( d a i l y  ed. Sept .  30, 1980) ;  
Cong. Rec. S13990-1400 ( d a i l y  ed.  Sept .  30,  1980) .  

I n  in t roduc ing  t h i s  Amendment, Senator  Dole express ly  s t a t e d  t h a t  

L - -  

2 of f l e x i b i l i t y  i n  t h e i r  
p lanning  f o r  t r a n s p o r t a t i o n  s e r v i c e s  t o  handicapped i n d i v i d u a l s .  " 
Cong. Rec. S12839 ( d a i l y  ed. Sept .  18 ,  1980) (emphasis s u p p l i e d ) .  
He s t a t e d  t h a t  h i s  i n t e n t i o n  was "to a s s u r e  t h a t  c r i t e r i a  s i m i l a r  
t o  t h a t  expressed i n  t h e  Zorinsky Amendment be p u t  i n t o  e f f e c t , "  
and t h a t  "some form of t r a n s p o r t a t i o n  f o r  t h e  handicapped should 
be assured  a t  t h e  l o c a l  l e v e l .  " Id .  F i n a l l y ,  Senator  Dole s t a t e d  
t h a t  h is  Amendment "would p r o v i d e f l e x i b i l i t y  a t  t h e  l o c a l  l e v e l  
and would s t i l l  a s s u r e  t h a t ,  i n  t h e  event  t h a t  t h e  p rov i s ions  o f  
S.2720, which a f f e c t  t h i s  i s s u e  a r e  d e f e a t e d ,  t r a n s p o r t a t i o n  
s e r v i c e s  i n  compliance with s e c t i o n  504 w i l l  s t i l l  be  i n  e f f e c t . "  
7.2 

I f  Congress had in tended s e c t i o n  324 t o  o p e r a t e  as an immediate 
b a r  t o  t h e  enforcement of  t h e  l i f t  requirement ,  it could have 
s imply adopted t h e  p rov i s ion  a s  r epor ted  o u t  of t h e  Senate  
Appropr ia t ions  Committee. Ins tead ,  t h e  language of t h e  except ion 
s p e c i f i c a l l y  a u t h o r i z e s  enforcement of  t h e  l i f t  requirement t o  
t h e  e x t e n t  t h a t  "would b e  requ i red"  under t h e  Zorinsky Amendment. 
Moreover, an i n t e r p r e t a t i o n  of t h i s  language t h a t  r e s u l t e d  i n  t h e  
i m ~ e d i a t e  purchase of i n a c c e s s i b l e  buses  by communities wi thout  
r e g a r d  t o  t h e  q u e s t i o n  of whether they  provide  a l t e r n a t i v e  
s e r v i c e  meeting t h e  Zorinsky Amendment requirements  would be i n  
d i r e c t  c o n f l i c t  wi th  Senator  Dole ' s  comments t o  t h e  e f f e c t  t h a t  
h i s  i n t e n t i o n  was to a s s u r e  t h a t  c r i t e r i a  Pike those  i n  Zorinsky 
"be  p u t  i n t o  e f f e c t , "  t h a t  "some form of t r a n s p o r t a t i o n  f o r  t h e  

-handicapped should be assured  a t  t h e  l o c a l  l e v e l "  and t h a t  even 
if t h e  Zorinsky Amendment i s  d e f e a t e d ,  " t r a n s p o r t a t i o n  s e r v i c e s  
i n  compliance wi th  s e c t i o n  504 w i l l  s t i l l  be  i n  e f f e c t . "  Cong. 
Rec. S12839 ( d a i l y  ed. Sept .  18,  1980) .  



?, s *  

T h e r e f o r e ,  it i s  my op in ion  t h a t  t h e  Department i s  a u t h o r i z e d  t o  
u s e  funds  under t h e  1981 A p p r o p r i a t i o n s  Act t o  p l a n  and execu te  
programs t o  compel t h e  purchase  of l i f t s  i n  accordance  w i t h  the 
Depar tment ' s  504 r e g u l a t i o n  u n t i l  a r e c i p i e n t  h a s  submi t t ed  and 
t h e  S e c r e t a r y  h a s  approved an  a l t e r n a t i v e  t r a n s p o r t a t i o n  program 
meet ing  t h e  r equ i r emen t s  of t h e  Zor insky  Amendment. A t  t h a t  
p o i n t ,  the Department would o n l y  b e  a u t h o r i z e d  t o  u s e  
a p p r o p r i a t e d  funds t o  compel l i f t s  a t  t h e  l e v e l s  p rov ided  f o r  i n  
a  r e c i p i e n t ' s  approved program. It shou ld  b e  no ted ,  however, 
t h a t  even  i f  t h e  Department approved a r e c i p i e n t ' s  a l t e r n a t i v e  
program under t h e  Zorinsky Amendment, t h e  r e c i p i e n t  would f a c e  
t h e  r i s k  o f  a c o u r t  c h a l l e n g e  t o  any pu rchases  of i n a c c e s s i b l e  
b u s e s .  Such a  c h a l l e n g e  would be based  on t h e  argument t h a t  
s e c t i o n  3 2 4  was o n l y  in t ended  t o  l i m i t  t h e  e x p e n d i t u r e  o f  funas  
by  t h e  Department and d i d  n o t  o v e r t u r n  t h e  Depar tment ' s  504 
r e g u l a t i o n .  

c c :  Theodore C .  Lu tz ,  Admin i s t r a to r ,  Urban Mass T r a n s p o r t a t i o n  
Admin i s t r a t i on  

John S.  H a s s e l l ,  A d m i n i s t r a t o r ,  F e d e r a l  Highway 
Admin i s t r a t i on  


