BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF AMENDING METRO CODE
TITLE 8 (COMPLIANCE PROCEDURES) AND TITLE 1
(REQUIREMENTS FOR HOUSING AND
EMPLOYMENT ACCOMMODATION) OF THE URBAN
GROWTH MANAGEMENT FUNCTIONAL PLAN AND
SECTION 7.5 OF THE REGIONAL FRAMEWORK
PLAN ORDINANCE 97-715B TO REVISE THE
PROCESS FOR ADJUDICATION AND
DETERMINATION OF CONSISTENCY OF LOCAL
COMPREHENSIVE PLANS WITH THE URBAN
GROWTH MANAGEMENT FUNCTIONAL PLAN, AND
TO REVISE THE PROCESSES AND CRITERIA FOR
EXCEPTIONS FROM AND EXTENSIONS TO COMPLY
WITH THE FUNCTIONAL PLAN; AND DECLARING
AN EMERGENCY

ORDINANCE NO. 01-925E

Introduced by Community
Planning Committee

R T R I

WHEREAS, the success of the 2040 Growth Concept depends upon local government
. compliance with the Urban Growth Management Functional Plan; and

WHEREAS, Chapter 11, Section 5(2)(e) of the Metro Charter requires, and
ORS 268.390(5) authorizes, Metro to adopt by ordinance a program for determining the
consistency of local comprehensive plans vﬁth the Regional Framework Plan; and

WHEREAS, Metro’s current code provisions for determining consistency of local plans
with the Urban Growth Management Functional Plan do not provide Metro with all of the tools
necessary to ensure overall compliance by cities and counties with the plan and accomplishment
of the 2040 Growth Concept; and

WHEREAS, Objective 5.3 of the Regional Urban Growth Goals and Objectives
(“RUGGO™), which provides a process for resolution of inconsistencies between local
comprehensive plans and functional plan requirements, was incorporated with all of the RUGGO

into the Regional Framework Plan by Ordinance 97-715B; now, therefore,
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THE METRO COUNCIL ORDAINS AS FOLLOWS:

1. Sections 3.07.810 to 3.07.860 of Title 8, Compliance Procedures, of the Urban
Growth Management Functional Plan are hereby amended as indicated in Exhibit “A”, attached
and incorporated into this ordinance, in order to provide Metro with a full range of tools to
ensure overall local government compliance with the functional plan and to consolidate
compliance procedures into a single title.

2. Sections 3.07.870 to 3.07.890, as indicated in Exhibit “B”, attached and
incorporated into this ordinance, are hereby added to Title 8, Compliance Procedures, of the
Urban Growth Management Functional Plan in order to provide Metro with a full range of tools
to ensure overall local government compliance with the functional plan and to consolidate
compliance procedures into a single title.

3. Section 7.5 of the Regional Framework Plan Ordinance 97-7158B is hereby
amended as indicated in Exhibit “C”, attached and incorporated into this ordinance, in order to
allow Metro to grant exceptions to the Urban Growth Management Functional Plan.

4. Section 3.07.150E of Title 1 (Requirements for Housing and Employment
Accommodation) of the Urban Growth Management Functional Plan is hereby repealed in order
to consolidate compliance procedures into Title 8.

5. This ordinance is necessary for the immediate preservation of public health, safety
and welfare because a large number of requests for exceptions from requirements in the Urban
Growth Management Functtonal Plan is pending before the Council. This ordinance is essential
to speed implementation of the functional plan and to ensure its implementation. An emergency
is therefore declared to exist. This ordinance shall take effect immediately, pursuant to Metro
Charter section 39(1).

ADOPTED by the Metro Council thi?m«j]anuary, 2002.

Carl Hosticka, re51d1ng Officer

ATTEST: Approved as to Form:
ecordfig Secypét Daniel B. Cooper GeneralC
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Exhibit A to Ordinance No. 01-925E
January 24, 2001

Amend sections 3.07.810 to 3.07.860 of Title 8 of the Urban Growth Management Functional
Plan as follows: ‘

3.07.810 Compliance with the Functional Plan

A.

The purpose of this section is to establish a process for determining whether city or
county comprehensive plans and land use regulations comply with requirements of the
Urban Growth Management Functional Plan. The Council intends the process to be
efficient and cost-effective and to provide an opportunity for the Metro Council to
interpret the requirements of its functional plan. Where the terms “compliance” and
“comply” appear in this title, the terms shall have the meaning given to “substantial
compliance™ in 3.07.1010(rtr).

Cities and counties shall amend their comprehensive plans and land use regulations to
comply with the functional plan within two years after its acknowledgement by the Land
Conservation and Development Commission, or after such other date specified in the
functional plan. The Executive Officer shall notify cities and counties of the compliance
date.

Notwithstanding subsection A of this section, cities and counties shall amend their
comprehensive plans and land use regulations to comply with sections 3.07.310 to
3.07.340 of Title 3 of the Urban Growth Management Functional Plan by January 31,
2000, and with the requirements in sections 3.07.710 to 3.07.760 of Title 7 of the Urban
Growth Management Functional Plan by January 18, 2003.

Cities and counties that amend their comprehensive plans or land use regulations after the
effective date of the functional plan shall make the amendments in compliance with the
functional plan. The Executive Officer shall notify cities and counties of the effective
date.

Cities and counties whose comprehensive plans and land use regulations do not yet
comply with a functional plan requirement adopted or amended prior to December 12,
1997, shall make land use decisions consistent with that requirement. If the functional
plan requirement was adopted or amended by the Metro Council after December 12,
1997, cities and counties whose comprehensive plans and land use regulations do not yet
comply with the requirement shall, after one year following acknowledgment of the
requirement, make Jand use decisions consistent with that requirement. The Executive
Officer shall notify cities and counties of the date upon which functional plan
requirements become applicable to land use decisions at least 120 days before that date.
The notice shall specify which functional plan requirements become applicable to land
use decisions in each city and county. For the purposes of this subsection, “land use
decision” shall have the meaning of that term as defined in ORS 197.015(10).
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An amendment to a city or county comprehensive plan or land use regulation shall be
deemed to comply with the functional plan if no appeal to the Land Use Board of
Appeals is made within the 21-day period set forth in ORS 197.830(9), or if the
amendment 1s acknowledged in periodic review pursuant to ORS 197.633 or 197.644. If
an appeal is made and the amendment is affirmed, the amendment shall be deemed to
comply with the functional plan upon the final decision on appeal. Once the amendment
is deemed to comply with the functional plan, the functional plan shall no longer apply to
land use decisions made in conformance with the amendment.

An amendment to a city or county comprehensive plan or land use regulation shall be
deemed to comply with the functional plan as provided in subsection F only if the city or
county provided notice to the Executive Officer as required by section 3.07.820(A).

3.07.820 Compliance Review by The Executive Officer

A

At least 45 days prior to the first evidentiary hearing on an amendment to a
comprehensive plan or land use regulation which a city or county must submit to the
Department of Land Conservation and Development pursuant to ORS 197.610(1) or
OAR 660-025-0130(1), the city or county shall submit the proposed amendment to the
Executive Officer. The Executive Officer shall review the proposed amendment for
compliance with the functional plan. The Executive Officer may request, and if so the
city or county shall submit, an analysis of compliance of the amendment with the
functional plan. If the Executive Officer submits comments on the proposed amendment
to the city or county, the comment shall include analysis and conclusions on compliance
and a recommendation with specific revisions to the proposed amendment, if any, that
would bring it into compliance with functional plan requirements. The Executive Officer
shall send a copy of its analysis and recommendation to those persons who have
requested a copy.

If the Executive Officer concludes that the proposed amendment does not comply with
the functional plan, the Executive Officer shall advise the city or county that it may

(1) revise the proposed amendment as recommended in the Executive Officer’s analysis;
(2) seek an extension of time, pursuant to section 3.07.850, to bring the proposed
amendment into compliance with the functional plan; or (3) seek review of the
noncompliance by MPAC and the Metro Council, pursuant to sections 3.07.830 and
3.07.840.

3.07.830 Review of Compliance by Metropolitan Policy Advisory Committee

A

A city or county may seek review of the Executive Officer’s conclusion of
noncompliance under section 3.07.820B by MPAC and the Metro Council. The city or
county shall file an application for MPAC review on a form provided for that purpose by
the Executive Officer. Upon receipt of a completed application, the Executive Officer
shall set the matter on the MPAC agenda and notify those persons who request
notification of MPAC reviews.
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The Executive Officer may seek review of city or county compliance with a functional
plan requirement by MPAC and the Metro Council after the deadline for compliance with
that requirement. The Executive Officer shall file an application for MPAC review on
the form described in subsection A and shall set the matter on the MPAC agenda, The
Executive Officer shall notify the city or county and those persons who request
notification of MPAC reviews.

MPAC may hold a public hearing on the issue of compliance. If MPAC holds a hearing,
any person may testify. MPAC shall attempt to resolve any apparent or potential
inconsistency between the proposed amendment and the functional plan. MPAC shall
prepare a report to the Metro Council that sets forth reasons for the inconsistency. The
Executive Officer shall send a copy of the report to the city or county and those persons
who request a copy.

3.07.840 Review by Metro Council

A.

Upon receipt of a report from MPAC under section 3.07.830, the Executive Officer shall
set the matter for a public hearing before the Metro Council and notify the city or county
and those persons who request notification of Council reviews.

A person who requested a copy under section 3.07.820A may seek review by the Metro
Council of an Executive Officer conclusion of compliance of a proposed amendment with
the functional plan. The person shall file an application for Council review on a form
provided for that purpose by the Executive Officer. The Executive Officer shall set the
matter for a public hearing before the Council and notify the city or county, the
Department of Land Conservation and Development and those persons who request
notification of Council reviews.

The Council shall hold a public hearing on the matter within 90 days after receipt of a
report from MPAC under subsection A or within 90 days after the filing of a complete
application under subsection B. Any person may testify at the hearing. The Council
shall issue an order of compliance or noncompliance with its analysis and conclusion and
send a copy to the city or county, MPAC, the Department of Land Conservation and
Development and those persons who participated in the proceeding.

If the Council finds that the proposed amendment does not comply with the functional
plan, the Council shall advise the city or county that it may (1) revise and adopt the
proposed amendment as recommended in the Council order; (2) seck an extension of
time, pursuant to section 3.07.850, to bring the proposed amendment into compliance
with the functional plan; or (3) seek an exception from the functional plan, pursuant to
section 3.07.860. If the Council determines that an amendment of the functional plan is
necessary to resolve the noncompliance, the Council shall include that determination in
its order.
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The city or county or a person who participated in the proceeding may seek review of the
Council’s order as a land use decision described in ORS 197.015(10)(a)}(A).

3.07.850 Extension of Compliance Deadline

A,

A city or county may seck an extension of time for compliance with the functional plan.
The city or county shall file an application for an extension on a form provided for that
purpose by the Executive Officer. Upon receipt of an application, the Executive Officer
shall set the matter for a public hearing before the Metro Council and shall notify the city
or county, MPAC, the Department of Land Conservation and Development and those
persons who request notification of applications for extensions.

The Metro Council shall hold a public hearing to consider the extension. Any person
may testify at the hearing. The Council may grant an extension if it finds that: (1) the city
or county is making progress toward accomplishment of its compliance work program; or
(2) there is good cause for failure to meet the deadline for compliance.

The Metro Council may establish terms and conditions for the extension in order to
ensure that compliance is achieved in a timely and orderly fashion and that land use
decisions made by the city or county during the extension do not undermine the ability of
the city or county to achieve the purposes of the functional plan requirement or of the
region to achieve the 2040 Growth Concept. A term or condition must relate to the
requirement of the functional plan to which the Council grants the extension. The
Council shall incorporate the terms and conditions into its order on the extension. The
Council shall not grant more than two extensions of time to a city or a county. The
Council shail not grant an extension of time for more than one year.

The Metro Council shall issue an order with its conclusion and analysis and send a copy
to the city or county, MPAC, the Department of Land Conservation and Development
and those persons who participated in the proceeding. The city or county or a person
who participated in the proceeding may seek review of the Council’s order as a land use
decision described in ORS 197.015(10)(a)(A).

3.07.860 Exception from Compliance

A.

A city or county may seek an exception from compliance with a functional plan
requirement by filing an application on a form provided for that purpose by the Executive
Officer. An application for an exception to the requirement in subsection 3.07.150D to
increase dwelling unit and job capacity to the targets set forth in Table 3.07-1 must be -
filed between March 1 and March 31 of each calendar year in order to allow the Metro
Council to consider the application concurrently with other such applications. Upon
receipt of an application, the Executive Officer shall set the matter for a public hearing
before the Metro Council and shall notify MPAC, the Department of Land Conservation
and Development and those persons who request notification of requests for exceptions.
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B. The Metro Council shall hold a public hearing to determine whether the exception meets
the following criteria:

(1) Except as provided in paragraph (2) of this subsection, the Council may grant an
exception if it finds:
(a) it is not possible to achieve the requirement due to topographic or other
physical constraints or an existing development pattern;
(b) this exception and likely similar exceptions will not render the objective of the
requirement unachievable region-wide;
(c) the exception will not reduce the ability of another city or county to comply
with the requirement; and
(d) the city or county has adopted other measures more appropriate for the city or
county to achieve the intended result of the requirement.

(2) The Council may grant an exception to the requirement in subsection 3.07.150D to
increase dwelling unit and job capacity to the targets set forth in Table 3.07-1 if it finds:
(a) the city or county has completed the analysis of capacity for dwelling units
and jobs required by subsections 3.07.150A, B and C;
(b) it is not possible to achieve the targets due to topographic or other physical
constraints, an existing development pattern that precludes achievement of the
2040 Growth Concept, or protection of environmentally sensitive land; and
(c) this exception and other exceptions to the targets will not render the targets
unachievable region-wide.

C. The Council may establish terms and conditions for the exception in order to ensure that
it does not undermine the ability of the region to achieve the 2040 Growth Concept. A
term or condition must relate to the requirement of the functional plan to which the
Council grants the exception. The Council shall incorporate the terms and conditions into
its order on the exception.

D. The Council shall issue an order with its conclusion and analysis and send a copy to the
city or county, MPAC, the Department of [.and Conservation and those persons who
have requested a copy of the order. The city or county or a person who participated in
the proceeding may seek review of the Council’s order as a land use decision described in
ORS 197.015(10)(a)(A).
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Exhibit B to Ordinance No. 01-925E
January 24, 2002

Add the following sections 3.07.870, 3.07.880 and 3.07.890 to Title 8 of the Urban Growth
Management Functional Plan:

3.07.870 Enforcement of Functional Plan

A.

The Metro Council may initiate enforcement proceedings under this section if a city or
county has failed to meet a deadline in an extension granted pursuant to section 3.07.850
or if it has good cause to believe that a city or county is engaging in a pattern or a practice
of decision-making that is inconsistent with the functional plan or local ordinances
adopted by the city or county to implement the plan, or with the terms or conditions in an
extension. The Council may consider whether to initiate enforcement proceedings upon
the request of the Executive Officer or a councilor. The Council shall consult with the
city or county before it determines there is good cause to proceed to a hearing under
subsection B of this section.

If the Metro Council concludes that there is good cause pursuant to subsection A of this
section, the Executive Officer shall set the matter for a public hearing before the Council
within 90 days of its conclusion. The Executive Officer shall publish notice of the
hearing in a newspaper of general circulation in the city or county and send notice to the
city or county, MPAC, the Department of Land Conservation and Development and any
person who requests a copy of such notices.

The Executive Officer shall prepare a report and recommendation on the pattern or
practice, with a proposed order, for consideration by the Metro Council. The Executive
Officer shall publish the report at least 14 days prior to the public hearing and send a
copy to the city or county and any person who requests a copy.

If the Metro Council concludes that the city or county has not engaged in a pattern or
practice of decision-making that that is inconsistent with the functional plan or local
ordinances adopted by the city or county to implement the plan or with terms or
conditions of an extension granted pursuant to section 3.07.850, the Council shall enter
an order dismissing the matter. If the Council concludes that the city or county has
engaged in such a pattern or practice of decision-making, the Council shall issue an order
that sets forth the noncompliance and directs changes in the city or county ordinances
necessary to remedy the pattern or practice. The Council shall issue its order, with
analysis and conclusions, not later than 30 days following the public hearing on the
matter. The Executive Officer shall send a copy of the order to the city or county,
MPAC, the Department of Land Conservation and Development and any person who
requests a copy.
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3.07.880 Compliance Report and Order

A

The Executive Officer shall submit a report to the Metro Council by December 31 of
each calendar year on compliance by cities and counties with the Urban Growth
Management Function Plan. The report shall include an accounting of compliance with
each requirement of the functional plan by each city and county in the district. The report
shall recommend action that would bring a city or county into compliance with the
functional plan requirement and shall advise the city or county whether it may seek an
extension pursuant to section 3.07.850 or an exception pursuant to section 3.07.860. The
report shall also include an evaluation of the implementation of this chapter and its
effectiveness in helping achieve the 2040 Growth Concept.

Upon receipt of the compliance report, the Metro Council shall set a public hearing for
the purpose of receiving testimony on the report and determining whether a city or county
has complied with the requirements of the functional plan. The Executive Officer shall
notify all cities and counties, the Department of Land Conservation and Development and
any person who requests notification of the hearing of the date, time and place of the
hearing. The notification shall state that the Council does not have jurisdiction (1) to
determine whether previous amendments of comprehensive plans or land use regulations
made by a city or county comply with functional plan requirements if those amendments
already comply pursuant to subsections F and G of section 3.07.810 or (2) to reconsider a
determination in a prior order issued pursuant to subsection C that a city or county
complies with a requirement of the functional plan. Any person may testify, orally or in
writing, at the public hearing.

Following the public hearing, the Metro Council shall enter an order that determines with
which functional plan requirements each city and county complies. The order shall be
based upon the Executive Officer’s report submitted pursuant to subsection A and upon
testimony at the public hearing pursuant to subsection B, with which functional plan
requirements each city and county complies. The order may rely upon the report for its
findings of fact and conclusions of compliance with a functional plan requirement. If the
Council receives testimony during its public hearing that takes exception to the report on
the question of compliance, the order shall include supplemental findings and conclusions
to address the testimony. The Executive Officer shall send a copy of its order to cities
and counties and any person who testifies, orally or in writing, at the public hearing.

Omission from the order of recognition by the Council of compliance by a city or county
with a functional plan requirement shall not constitute a determination under

section 3.07.870A that the city or county has engaged in a pattern or practice of decision-
making that is inconsistent with the requirement.

A city or county or a person who testified, orally or in writing, at the public hearing, may
seek review of the Council’s order as a land use decision described in
ORS 197.015(10)(a)(A).
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3.07.890 Citizen Involvement in Compliance Review

A.

Any citizen may contact Metro staff or the Executive Officer or appear before the Metro
Council to raise issues regarding local functional plan compliance, to request Executive
Officer participation in the local process, or to request the Metro Council to appeal a local
enactment for which notice is required to be given to the Executive Officer pursuant to
section 3.07.870A. Such contact may be oral or in writing and may be made at any time
during or at the conclusion of any city or county proceeding to amend a comprehensive
plan or implementing ordinance for which notice is required to be given to the Executive
Officer. All such requests to participate or appeal made in writing shall be forwarded to
the Metro Council.

In addition to considering requests as described in A above, the Metro Council shall at
every regularly scheduled Council meeting provide an opportunity for citizens to address
the Council on any matter related to this functional plan. The Executive Officer shall
maintain a hist of persons who request notice of reviews and copies of reports and orders
and shall send requested documents as provided in this chapter.

Cities, counties and the Metro Council shall comply with their own adopted and
acknowledged Citizen Involvement Requirements (Citizen Involvement) in all decisions,
determinations and actions taken to implement and comply with this functional plan. The
Executive Officer shall at least annually publish and distribute a Citizen Involvement fact
sheet, after consultation with the Metro Committee for Citizen Involvement, that fully
describes all opportunities for citizen involvement in Metro’s Regional Growth
Management Process as well as the implementation and enforcement of this functional
plan.
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Exhibit C to Ordinance No. 01-925E
January 24, 2001

Amend section 7.5 of the Regional Framework Plan Ordinance 97-715B as follows:

7.5 Functional Plans

Functional plans are limited purpose plans, consistent with this Framework Plan, which address
designated areas and activities of metropolitan concern. Functional plans are established in state
law as a way Metro may recommend or require changes in local plans. This Framework Plan
uses functional plans as the identified vehicle for requiring changes in local plans in order to
achieve consistence and compliance with this Framework Plan.

Those functional plans or functional plan provisions containing recommendations for
comprehensive planning by cities and counties may not be final land use decisions. If a
provision in a functional plan, or an action implementing a functional plan require changes in an
adopted and acknowledged comprehensive plan, then the adoption of a provision or action will
be a final land use decision. If a provision in a functional plan, or Metro action implementing a
functional plan require changes in an adopted and acknowledged comprehensive plan, then that
provision or action will be adopted by Metro as a final land use action required to be consistent
with statewide planning goals. In addition, Regional Framework Plan components will be
adopted as functional plans if they contain recommendations or requirements for changes in
comprehensive plans. These functional plans, which are adopted as part of the Regional
Framework Plan, will be submitted along with other parts of the Regional Framework Plan to
LCDC for acknowledgment of their compliance with the statewide planning goals. Because
functional plans are the way Metro recommends or requires local plan changes, most Regional
Framework Plan components will probably be functional plans. Until Regional Framework Plan
components are adopted, existing or new functional plans will continue to recommend or require
changes in comprehensive plans.

. Existing Functional Plans. Metro shall continue to develop, amend and implement, with
the assistance of cities, counties, special districts and the state, statutory-required
functional plans for air, water and transportation, as directed by ORS 268.390(1) and for
land use planning aspects of solid waste management as mandated by ORS Ch. 459.

. New Functional Plans. New functional plans shall be proposed from one of two sources:

. MPAC may recommend that the Metro Council designate an area or activity of
metropolitan concern for which a functional plan should be prepared; or

. the Metro Council may propose the preparation of a functional plan to designate
an area or activity of metropolitan concern and refer that proposal to MPAC.

The matters required by the Charter to be addressed in the Regional Framework Plan shall
constitute sufficient factual reasons for the development of a functional plan under ORS 268.390.

However, the actual adoption of a functional plan will be subject to the procedures specified
above. ‘

Upon the Metro Council adopting factual reasons for the development of a new functional plan,
MPAC shall participate in the preparation of the plan, consistent with these goals and objectives
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and the reasons cited by the Metro Council. After preparation of the plan and seeking broad
public and local government consensus, using existing citizen involvement processes established
by cities, counties and Metro, MPAC shall review the plan and make a recommendation to the
Metro Council. The Metro Council may act to resolve conflicts or problems impeding the
development of a new functional plan and may complete the plan if MPAC is unable to complete
its review in a timely manner.

The Metro Council shall hold a public hearing on the proposed plan and afterwards shall:

. adopt the proposed functional plan; or

. refer the proposed functional plan to MPAC in order to consider amendments to the
proposed plan prior to adoption; or

. amend and adopt the proposed functional plan; or

. reject the proposed functional plan.

The proposed functional plan shall be adopted by ordinance and shall include findings of
consistency with these goals and objectives.

. Functional Plan Implementation and Conflict Resolution. Adopted functional plans shall
be regionally coordinated policies, facilities and/or approaches to addressing a designated
area or activity of metropolitan concern, to be considered by cities and counties for
incorporation in their comprehensive land use plans. If a city or county determines that a
functional plan requirement should not or cannot be incorporated into its comprehensive
plan, then Metro shall review any apparent inconsistencies by the following process:

. Metro and affected local governments shall notify each other of apparent or
potential comprehensive plan inconsistencies.

. After Metro staff review, MPAC shall consult the affected jurisdictions and
attempt to resolve any apparent or potential inconsistencies.

. MPAC may conduct a public hearing and make a report to the Metro Council
regarding instances and reasons why a city or county has not adopted changes
consistent with requirements in a regional functional plan.

. The Metro Council shall review the MPAC report and hold a public hearing on
any unresolved issues. The Council may decide to:

. amend the adopted regional functional plan; or

. initiate proceedings to require a comprehensive plan change; or

. find there is no inconsistency between the comprehensive plan(s) and the
functional plan; or

. grant an exception to the functional plan requirement.
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BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF AMENDING METRO CODE
TITLE 8 (COMPLIANCE PROCEDURES) AND TITLE 1
(REQUIREMENTS FOR HOUSING AND
EMPLOYMENT ACCOMMODATION) OF THE URBAN
GROWTH MANAGEMENT FUNCTIONAL PLAN AND
SECTION 7.5 OF THE REGIONAL FRAMEWORK
PLAN ORDINANCE 97-715B TO REVISE THE
PROCESS FOR ADJUDICATION AND
DETERMINATION OF CONSISTENCY OF LOCAL
COMPREHENSIVE PLANS WITH THE URBAN
GROWTH MANAGEMENT FUNCTIONAL PLAN, AND
TO REVISE THE PROCESSES AND CRITERIA FOR
EXCEPTIONS FROM AND EXTENSIONS TO COMPLY
WITH THE FUNCTIONAL PLAN; AND DECLARING
AN EMERGENCY

ORDINANCE NO. 01-925D

Introduced by Community
Planning Committee

R i N T T W

WHEREAS, the success of the 2040 Growth Concept depends upon local government
compliance with the Urban Growth Management Functional Plan; and

WHEREAS, Chapter II, Section 5(2)(e) of the Metro Charter requires, and
ORS 268.390(5) authorizes, Metro to adopt by ordinance a program for determining the
consistency of local comprehensive plans with the Regional Framework Plan; and

WHEREAS, Metro’s current code provisions for determining consistency of local plans
with the Urban Growth Management Functional Plan do not provide Metro with all of the tools
necessary to ensure overall compliance by cities and counties with the plan and accomplishment
of the 2040 Growth Concept; and

WHEREAS, Objective 5.3 of the Regional Urban Growth Goals and Objectives
(“RUGGO?), which provides a process for resolution of inconsistencies between local
comprehensive plans and functional plan requirements, was incorporated with all of the RUGGO

into the Regional Framework Plan by Ordinance 97-715B; now, therefore,
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THE METRO COUNCIL ORDAINS AS FOLLOWS:

1. ~ Sections 3.07.810 to 3.07.860 of Title 8, Compliance Procedures, of the Urban
Growth Management Functional Plan are hereby amended as indicated in Exhibit “A”, attached
and incorporated into this ordinance, in order to provide Metro with a full range of tools to
ensure overall local government compliance with the functional plan and to consolidate
compliance procedures into a single title.

2. Sections 3.07.870 to 3.07.890, as indicated in Exhibit “B”, attached and
incorporated into this ordinance, are hereby added to Title 8, Compliance Procedures, of the
Urban Growth Management Functional Plan in order to provide Metro with a full range of tools
to ensure overall local govermment compliance with the functional plan and to consolidate
compliance procedures into a single title.

3. Section 7.5 of the Regional Framework Plan Ordinance 97-715B is hereby
amended as indicated in Exhibit “C”, attached and incorporated into this ordinance, in order to
allow Metro to grant exceptions to the Urban Growth Management Functional Plan.,

4, Section 3.07.150E of Title 1 (Requirements for Housing and Employment
Accommodation) of the Urban Growth Management Functional Plan is hereby repealed in order
to consolidate compliance procedures into Title 8.

5. This ordinance is necessary for the immediate preservation of public health, safety
and welfare because a large number of requests for extensions of time for compliance with the
Urban Growth Management Functional Plan is pending before the Council. This ordinance is
essential to speed implementation of the functional plan and to ensure its implementation during
the extensions. An emergency is therefore declared to exist. This ordinance shall take effect
immediately, pursuant to Metro Charter section 39(1).

ADOPTED by the Metro Council this day of January, 2002.

Carl Hosticka, Presiding Officer

ATTEST: Approved as to Form:

Recording Secretary Daniel B. Cooper, General Counsel
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Exhibit A to Ordinance No. 01-925D
January 16, 2001

Amend sections 3.07.810 to 3.07.860 of Title 8 of the Urban Growth Management Functional
Plan as follows:

3.07.810 Compliance with the Functional Plan

A.

The purpose of this section is to establish a process for determining whether city or
county comprehensive plans and land use regulations comply with requirements of the
Urban Growth Management Functional Plan. The Council intends the process to be
efficient and cost-effective and to provide an opportunity for the Metro Council to
interpret the requirements of its functional plan. Where the terms “compliance™ and
“comply” appear in this title, the terms shall have the meaning given to “substantial
compliance” in 3.07.1010(rrT).

Cities and counties shall amend their comprehensive plans and land use regulations to
comply with the functional plan within two years after its acknowledgement by the Land
Conservation and Development Commission, or after such other date specified in the
functional plan. The Executive Officer shall notify cities and counties of the compliance
date.

Notwithstanding subsection A of this section, cities and counties shall amend their
comprehensive plans and land use regulations to comply with sections 3.07.310 to
3.07.340 of Title 3 of the Urban Growth Management Functional Plan by January 31,
2000, and with the requirements in sections 3.07.710 to 3.07.760 of Title 7 of the Urban
Growth Management Functional Plan by January 18, 2003.

Cities and counties that amend their comprehensive plans or land use regulations after the
effective date of the functional plan shall make the amendments in compliance with the
functional plan. The Executive Officer shall notify cities and counties of the effective
date.

Cities and counties whose comprehensive plans and land use regulations do not yet
comply with a functional plan requirement adopted or amended prior to December 12,
1997, shall make land use decisions consistent with that requirement. If the functional
plan requirement was adopted or amended by the Metro Council after December 12,
1997, cities and counties whose comprehensive plans and land use regulations do not yet
comply with the requirement shall, after one year following acknowledgment of the
requirement, make land use decisions consistent with that requirement. The Executive
Officer shall notify cities and counties of the date upon which functional plan
requirements become applicable to land use decisions at least 120 days before that date.
The notice shall specify which functional plan requirements become applicable to land
use decisions in each city and county. For the purposes of this subsection, “land use
decision” shall have the meaning of that term as defined in ORS 197.015(10).
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An amendment to a city or county comprehensive plan or land use regulation shall be
deemed to comply with the functional plan if no appeal to the Land Use Board of
Appeals is made within the 21-day period set forth in ORS 197.830(9), or if the
amendment is acknowledged in pericdic review pursuant to ORS 197.633 or 197.644. If
an appeal is made and the amendment is affirmed, the amendment shall be deemed to
comply with the functional plan upon the final decision on appeal. Ongce the amendment
is deemed to comply with the functional plan, the functional plan shall no longer apply to
land use decisions made in conformance with the amendment.

An amendment to a city or county comprehensive plan or land use regulation shall be
deemed to comply with the functional plan as provided in subsection F only if the city or
county provided notice to the Executive Officer as required by section 3.07.820(A).

3.07.820 Compliance Review by The Executive Officer

A.

Prior to adoption of an amendment to a comprehensive plan or land use regulation which
a city or county must submit to the Department of Land Conservation and Development
pursuant to ORS 197.610(1) or OAR 660-025-0130(1), the city or county shall submit the
proposed amendment to the Executive Officer at the same time it submits the amendment
to the department. The Executive Officer shall review the proposed amendment for
compliance with the functional plan. The Executive Officer may request, and if so the
city or county shall submit, an analysis of compliance of the amendment with the
functional plan. If the Executive Officer submits comments on the proposed amendment
to the city or county, the comment shall include analysis and conclusions on compliance
and a recommendation with specific revisions to the proposed amendment, if any, that
would bring it into compliance with functional plan requirements. The Executive Officer
shall send a copy of its analysis and recommendation to those persons who have
requested a copy.

If the Executive Officer concludes that the proposed amendment does not comply with
the functional plan, the Executive Officer shall advise the city or county that it may

(1) revise the proposed amendment as recommended in the Executive Officer’s analysis;
(2) seek an extension of time, pursuant to section 3.07.850, to bring the proposed
amendment into compliance with the functional plan; or (3) seek review of the
noncompliance by MPAC and the Metro Council, pursuant to sections 3.07.830 and
3.07.840.

3.07.830 Review of Compliance by Metropolitan Policy Advisory Commitiee

A.

A city or county may seek review of the Executive Officer’s conclusion of
noncompliance under section 3.07.820B by MPAC and the Metro Council. The city or
county shall file an application for MPAC review on a form provided for that purpose by
the Executive Officer. Upon receipt of a completed application, the Executive Officer
shall set the matter on the MPAC agenda and notify those persons who request
notification of MPAC reviews.
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The Executive Officer may seek review of city or county compliance with a functional
plan requirement by MPAC and the Metro Council after the deadline for compliance with
that requirement. The Executive Officer shall file an application for MPAC review on
the form described in subsection A and shall set the matter on the MPAC agenda. The
Executive Officer shall notify the city or county and those persons who request
notification of MPAC reviews.

MPAC may hold a public hearing on the issue of compliance. If MPAC holds a hearing,
any person may testify. MPAC shall attempt to resolve any apparent or potential
inconsistency between the proposed amendment and the functional plan. MPAC shall
prepare a report to the Metro Council that sets forth reasons for the inconsistency. The
Executive Officer shall send a copy of the report to the city or county and those persons
who request a copy.

3.07.840 Review by Metro Council

A,

Upon receipt of a report from MPAC under section 3.07.830, the Executive Officer shall
set the matter for a public hearing before the Metro Council and notify the city or county
and those persons who request notification of Council reviews.

A person who requested a copy under section 3.07.820A may seek review by the Metro
Council of an Executive Officer conclusion of compliance of a proposed amendment with
the functional plan. The person shall file an application for Council review on a form
provided for that purpose by the Executive Officer. The Executive Officer shall set the
matter for a public hearing before the Council and notify the city or county, the
Department of Land Conservation and Development and those persons who request
notification of Council reviews.

The Council shall hold a public hearing on the matter within 90 days after receipt of a
report from MPAC under subsection A or within 90 days after the filing of a complete
application under subsection B. Any person may testify at the hearing. The Council
shall issue an order of compliance or noncompliance with its analysis and conclusion and
send a copy to the city or county, MPAC, the Department of Land Conservation and
Development and those persons who participated in the proceeding.

If the Council finds that the proposed amendment does not comply with the functional
plan, the Council shall advise the city or county that it may (1) revise and adopt the
proposed amendment as recommended in the Council order; (2) seek an extension of
time, pursuant to section 3.07.850, to bnng the proposed amendment into compliance
with the functional plan; or (3) seek an exception from the functional plan, pursuant to
section 3.07.860. If the Council determines that an amendment of the functional plan is
necessary to resolve the noncompliance, the Council shall include that determination in
its order.
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The city or county or a person who participated in the proceeding may seek review of the
Council’s order as a land use decision described in ORS 197.015(10)(a)(A).

3.07.850 Extension of Compliance Deadline

A.

A city or county may seek an extension of time for compliance with the functional plan.
The city or county shall file an application for an extension on a form provided for that
purpose by the Executive Officer. Upon receipt of an application, the Executive Officer
shall set the matter for a public hearing before the Metro Council and shall notify the city
or county, MPAC, the Department of Land Conservation and Development and those
persons who request notification of applications for extensions.

The Metro Council shall hold a public hearing to consider the extension. Any person
may testify at the hearing. The Council may grant an extension if it finds that: (1) the city
or county is making progress toward accomplishment of its compliance work program; or
(2) there is good cause for failure to meet the deadline for compliance.

The Metro Council may establish terms and conditions for the extension in order to
ensure that compliance is achieved in a timely and orderly fashion and that land use
decisions made by the city or county during the extension do not undermine the ability of
the city or county to achieve the purposes of the functional plan requirement or of the
region to achieve the 2040 Growth Concept. A term or condition must relate to the
requirement of the functional plan to which the Council grants the extension. The
Council shall incorporate the terms and conditions into its order on the extension. The
Council shall not grant more than two extensions of time to a city or a county. The
Council shall not grant an extension of time for more than one year.

The Metro Council shall issue an order with its conclusion and analysis and send a copy
to the city or county, MPAC, the Department of Land Conservation and Development
and those persons who participated in the proceeding. The city or county or a person

who participated in the proceeding may seek review of the Council’s order as a land use
decision described in ORS 197.015(10)a)(A).

3.07.860 Exception from Compliance

A.

A city or county may seek an exception from compliance with a functional plan
requirement by filing an application on a form provided for that purpose by the Executive
Officer. Upon receipt of an application, the Executive Officer shall set the matter for a
public hearing before the Metro Council and shall notify MPAC, the Department of Land
Conservation and Development and those persons who request notification of requests
for exceptions.

The Metro Council shall hold a public hearing to determine whether the exception meets
the following criteria:
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(1) Except as provided in paragraph (2) of this subsection, the Council may grant an
exception if it finds:
(a) it is not possible to achieve the requirement due to topographic or other
physical constraints or an existing development pattern;
(b) this exception and likely similar exceptions will not render the objective of the
requirement unachievable region-wide;
(c) the exception will not reduce the ability of another city or county to comply
with the requirement; and
(d) the city or county has adopted other measures more appropriate for the city or
county to achieve the intended result of the requirement.

(2) The Council may grant an exception to the requirement in subsection 3.07.150D to
increase dwelling unit and job capacity to the targets set forth in Table 3.07-1 if it finds:
(a) the city or county has completed the analysis of capacity for dwelling units
and jobs required by subsections 3.07.150A, B and C;
(b) it is not possible to achieve the targets due to topographic or other physical
constraints, an existing development pattern, or protection of environmentally
sensitive land; and
(c) this exception and other exceptions to the targets will not render the targets
unachievable region-wide.

C. The Council may establish terms and conditions for the exception in order to ensure that
it does not undermine the ability of the region to achieve the 2040 Growth Concept. A
term or condition must relate to the requirement of the functional plan to which the
Council grants the exception. The Council shall incorporate the terms and conditions into
its order on the exception.

D. The Council shall issue an order with its conclusion and analysis and send a copy to the
city or county, MPAC, the Department of Land Conservation and those persons who
have requested a copy of the order. The city or county or a person who participated in
the proceeding may seek review of the Council’s order as a land use decision described in
ORS 197.015(10)a)(A).
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Exhibit B to Ordinance No. 01-925D
January 16, 2002

Add the following sections 3.07.870, 3.07.880 and 3.07.890 to Title 8 of the Urban Growth
Management Functional Plan:

3.07.870 Enforcement of Functional Plan

A.

The Metro Council may initiate enforcement proceedings under this section if a city or
county has failed to meet a deadline in an extension granted pursuant to section 3.07.850
or if it has good cause to believe that a city or county is engaging in a pattern or a practice
of decision-making that is inconsistent with the functional plan or local ordinances
adopted by the city or county to implement the plan, or with the terms or conditions in an
extension. The Council may consider whether to initiate enforcement proceedings upon
the request of the Executive Officer or a councilor. The Council shall consult with the
city or county before it determines there is good cause to proceed to a hearing under
subsection B of this section.

If the Metro Council concludes that there is good cause pursuant to subsection B of this
section, the Executive Officer shall set the matter for a public hearing before the Council
within 90 days of its conclusion. The Executive Officer shall publish notice of the
hearing in a newspaper of general circulation in the city or county and send notice to the
city or county, MPAC, the Department of Land Conservation and Development and any
person who requests a copy of such notices.

The Executive Officer shall prepare a report and recommendation on the pattern or
practice, with a proposed order, for consideration by the Metro Council. The Executive
Officer shall publish the report at least 14 days prior to the public hearing and send a
copy to the city or county and any person who requests a copy.

If the Metro Council concludes that the city or county has not engaged in a pattern or
practice of decision-making that that is inconsistent with the functional plan or local
ordinances adopted by the city or county to implement the plan or with terms or
conditions of an extension granted pursuant to section 3.07.850, the Council shall enter
an order dismissing the matter. If the Council concludes that the city or county has
engaged in such a pattern or practice of decision-making, the Council shall issue an order
that sets forth the noncompliance and directs changes in the city or county ordinances
necessary to remedy the pattern or practice. The Council shall issue its order, with
analysis and conclusions, not later than 30 days following the public hearing on the
matter. The Executive Officer shall send a copy of the order to the city or county,
MPAC, the Department of Land Conservation and Development and any person who
requests a copy.
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3.07.880 Compliance Report and Qrder

A.

The Executive Officer shall submit a report to the Metro Council by December 31 of
each calendar year on compliance by cities and counties with the Urban Growth
Management Function Plan. The report shall include an accounting of compliance with
each requirement of the functional plan by each city and county in the district. The report
shall recommend action that would bring a city or county into compliance with the
functional plan requirement and shall advise the city or county whether it may seek an
extension pursuant to section 3.07.850 or an exception pursuant to section 3.07.860. The
report shall also include an evaluation of the implementation of this chapter and its
effectiveness in helping achieve the 2040 Growth Concept.

Upon receipt of the compliance report, the Metro Council shall set a public hearing for
the purpose of receiving testimony on the report and determining whether a city or county
has complied with the requirements of the functional plan. The Executive Officer shail
notify all cities and counties, the Department of Land Conservation and Development and
any person who requests notification of the hearing of the date, time and place of the
hearing. The notification shall state that the Council does not have jurisdiction (1) to
determine whether previous amendments of comprehensive plans or land use regulations
made by a city or county comply with functional plan requirements if those amendments
already comply pursuant to subsections F and G of section 3.07.810 or (2) to reconsider a
determination in a prior order issued pursuant to subsection C that a city or county
complies with a requirement of the functional plan. Any person may testify, orally or in
writing, at the public hearing.

Following the public hearing, the Metro Council shall enter an order that determines,
based upon the Executive Officer’s report submitted pursuant to subsection A and upon
testimony at the public hearing pursuant to subsection B, with which functional plan
requirements each city and county complies. The order may rely upon the report for its
findings of fact and conclusions of compliance with a functional plan requirement. If the
Council receives testimony during its public hearing that takes exception to the report on
the question of compliance, the order shall include supplemental findings and conclusions
to address the testimony. The Executive Officer shall send a copy of its order to cities
and counties and any person who testifies, orally or in writing, at the public hearing.

Omission from the order of recognition by the Council of compliance by a city or county
with a functional plan requirement shall not constitute a determination under

section 3.07.870A that the city or county has engaged in a pattern or practice of decision-
making that is inconsistent with the requirement.

A city or county or a person who testified, orally or in writing, at the public hearing, may
seek review of the Council’s order as a land use decision described in
ORS 197.015(10)(a)}(A).
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3.07.890 Citizen Involvement in Compliance Review

A.

Any citizen may contact Metro staff or the Executive Officer or appear before the Metro
Council to raise issues regarding local functional plan compliance, to request Executive
Officer participation in the local process, or to request the Metro Council to appeal a local
enactment for which notice is required to be given to the Executive Officer pursuant to
section 3.07.870A. Such contact may be oral or in writing and may be made at any time
during or at the conclusion of any city or county proceeding to amend a comprehensive
plan or implementing ordinance for which notice is required to be given to the Executive
Officer. All such requests to participate or appeal made in writing shall be forwarded to
the Metro Council.

In addition to considering requests as described in A above, the Metro Council shall at
every regularly scheduled Council meeting provide an opportunity for citizens to address
the Council on any matter related to this functional plan. The Executive Officer shall
maintain a list of persons who request notice of reviews and copies of reports and orders
and shall send requested documents as provided in this chapter.

Cities, counties and the Metro Council shall comply with their own adopted and
acknowledged Citizen Involvement Requirements (Citizen Involvement) in all decisions,
determinations and actions taken to implement and comply with this functional plan. The
Executive Officer shall at least annually publish and distribute a Citizen Involvement fact
sheet, after consultation with the Metro Committee for Citizen Involvement, that fully
describes all opportunities for citizen involvement in Metro’s Regional Growth
Management Process as well as the implementation and enforcement of this functional
plan.
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Exhibit C to Ordinance No. 01-925D
January 16, 2001

Amend section 7.5 of the Regional Framework Plan Ordinance 97-715B as follows:

7.5 Functional Plans

Functional plans are limited purpose plans, consistent with this Framework Plan, which address
designated areas and activities of metropolitan concern. Functional plans are established in state
law as a way Metro may recommend or require changes in local plans. This Framework Plan
uses functional plans as the identified vehicle for requiring changes in local plans in order to
achieve consistence and compliance with this Framework Plan.

Those functional plans or functional plan provisions containing recommendations for
comprehensive planning by cities and counties may not be final land use decisions, Ifa
provision in a functional plan, or an action implementing a functional plan require changes in an
adopted and acknowledged comprehensive plan, then the adoption of a provision or action will
be a final land use decision. If a provision in a functional plan, or Metro action implementing a
functional plan require changes in an adopted and acknowledged comprehensive plan, then that
provision or action will be adopted by Metro as a final land use action required to be consistent
with statewide planning goals. In addition, Regional Framework Plan components will be
adopted as functional plans if they contain recommendations or requirements for changes in
comprehensive plans. These functional plans, which are adopted as part of the Regional
Framework Plan, will be submitted along with other parts of the Regional Framework Plan to
LCDC for acknowledgment of their compliance with the statewide planning goals. Because
functional plans are the way Metro recommends or requires local plan changes, most Regional
Framework Plan components will probably be functional plans. Until Regional Framework Plan
components are adopted, existing or new functional plans will continue to recommend or require
changes in comprehensive plans.

. Existing Functional Plans. Metro shall continue to develop, amend and implement, with
the assistance of cities, counties, special districts and the state, statutory-required
functional plans for air, water and transportation, as directed by ORS 268.390(1) and for
land use planning aspects of solid waste management as mandated by ORS Ch. 459.

. New Functional Plans. New functional plans shall be proposed from one of two sources:

. MPAC may recommend that the Metro Council designate an area or activity of
metropolitan concern for which a functional plan should be prepared; or

. the Metro Council may propose the preparation of a functional plan to designate
an area or activity of metropolitan concern and refer that proposal to MPAC.

The matters required by the Charter to be addressed in the Regional Framework Plan shall
constitute sufficient factual reasons for the development of a functional plan under ORS 268.390.
However, the actual adoption of a functional plan will be subject to the procedures specified
above. :

Upon the Metro Council adopting factual reasons for the development of a new functional plan,
MPAC shall participate in the preparation of the plan, consistent with these goals and objectives
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and the reasons cited by the Metro Council. After preparation of the plan and seeking broad
public and local government consensus, using existing citizen involvement processes established
by cities, counties and Metro, MPAC shall review the plan and make a recommendation to the
Metro Council. The Metro Council may act to resolve conflicts or problems impeding the
development of a new functional plan and may complete the plan if MPAC is unable to complete
its review in a timely manner.

The Metro Council shall hold a public hearing on the proposed plan and afterwards shali:
. adopt the proposed functional plan; or

. refer the proposed functional plan to MPAC in order to consider amendments to the
proposed plan prior to adoption; or

. amend and adopt the proposed functional plan; or
. reject the proposed functional plan.

The proposed functional plan shall be adopted by ordinance and shall include findings of
consistency with these goals and objectives.

. Functional Plan Implementation and Conflict Resolution. Adopted functional plans shall
be regionally coordinated policies, facilities and/or approaches to addressing a designated
area or activity of metropolitan concern, to be considered by cities and counties for
incorporation in their comprehensive land use plans. If a city or county determines that a
functional plan requirement should not or cannot be incorporated into its comprehensive
plan, then Metro shall review any apparent inconsistencies by the following process:

. Metro and affected local governments shall notify each other of apparent or
potential comprehensive plan inconsistencies.

. After Metro staff review, MPAC shall consult the affected jurisdictions and
attempt to resolve any apparent or potential inconsistencies.

. MPAC may conduct a public hearing and make a report to the Metro Council
regarding instances and reasons why a city or county has not adopted changes
consistent with requirements in a regional functional plan.

. The Metro Council shall review the MPAC report and hold a public hearing on
any unresolved issues. The Council may decide to:

. amend the adopted regional functional plan; or

» initiate proceedings to require a comprehensive plan change; or

) find there is no inconsistency between the comprehensive plan(s) and the
functional plan; or

. grant an exception to the functional plan requirement.
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COMMUNITY PLANNING COMMITTEE REPORT

CONSIDERATION OF ORDINANCE NO. 01-925D, FOR THE PURPOSE OF
AMENDING METRO CODE TITLE 8 (COMPLIANCE PROCEDURES) AND TITLE
1 (REQUIREMENTS FOR HOUSING AND EMPLOYMENT ACCOMMODATIONS)
OF THE URBAN GROWTH MANAGEMENT FUNCTIONAL PLAN AND SECTION
7.5 OF THE REGIONAL FRAMEWORK PLAN ORDINANCE 97-715B TO REVISE
THE PROCESS FOR ADJUDICATION AND DETERMINATION OF CONSISTENCY
OF LOCAL COMPREHENSIVE PLANS WITH THE URBAN GROWTH
MANAGEMENT FUNCTIONAL PLAN, AND TO REVISE THE PROCESSES AND
CRITERIA FOR EXCEPTIONS FROM AND EXTENSIONS TO COMPLY WITH THE
FUNCTIONAL PLAN; AND DECLARING AN EMERGENCY

Date: January 17, 2002 Presented by: Councilor Park

Committee Action: At its January 15, 2002 meeting, the Community Planning
Committee voted 4-0 to recommend Council adoption of Resolution 01-925D. Voting in
favor: Councilors Atherton, Hosticka, McLain and Park.

Background: Ordinance 01-925D amends Title 8, Compliance Procedures, of the Urban
Growth Management Functional Plan and Chapter 7, Section 7.5, Functional Plans, of the
Regional Framework Plan. The Community Planning Committee began work on the
ordinance in September, 2001, and amended it several times in response to feedback from
MPAC, MTAC and others.

At issue is clarificationof how Metro ensures compliance with Metro’s Urban Growth
Management Functional Plan, including extension and exception procedures, and how
affected parties know the compliance status of local jurisdictions.

e Existing Law: As stated, the ordinance amends Title 8 of the Urban Growth
Management Functional Plan and the Regional Framework Plan. MPAC review is
required. MPAC is expected to make final recommendations on January 23, 2002.
A required 45 day notice post-acknowledgement notice was sent to DLCD.

¢ Budget Impact: No budget impact is anticipated.

Committee Issues/Discussion: On January 15, 2001, the committee considered
amendments to Ordinance 01-925C, recommended by MTAC. Dick Benner in the Office
of General Counsel walked the committee through the amendments. Some examples
include:

307.810 Compliance With Functional Plan (E): clarifies that amendments to city or
county comprhensive plan amendments comply with Metro’s functional plan, not only if
not appealed to LUBA within 21 days, but also if it/they are acknowledged in periodic
Teview.




3.07.820 Compliance Review By Executive Officer (A}: clarifies with greater precision
what documents must be submitted to Metro when a city or county notifies DLCD of a
proposed comprehensive plan or land use regulation change.

3.07.860 Exceptions From Compliance (B): now contains separate criteria for
considering exceptions from Title 1 housing and employment targets of the functional
plan, as distinct from the other functional plan titles. All three criteria relating to Title 1
exceptions must be met in order for the Council to consider the exception. The committee
discussed aspects of what constitutes an “existing development pattern™ as it relates to a
local jurisdiction showing inability to meet Title 1 requirements. While demonstrating
some discomfort with this phrase, ultimately it was accepted.

The committee felt it was also important that a local jurisctions demonstrate that an
exception to Title 1 targets not harm region-wide compliance to Title 1 by all
jurisdictions collectively.

The committee approved the amendments in their entirety 5-0.



STAFF REPORT

FOR THE PURPOSE OF AMENDING METRO CODE TITLE 8 (COMPLIANCE PROCEDURES)
AND TITLE 1 (REQUIREMENTS FOR HOUSING AND EMPLOYMENT ACCOMMODATION) OF
THE URBAN GROWTH MANAGEMENT FUNCTIONAL PLAN AND SECTION 7.5 OF THE
REGIONAL FRAMEWORK PLAN ORDINANCE 97-715B TO REVISE THE PROCESS FOR
ADJUDICATION AND DETERMINATION OF CONSISTENCY OF LOCAL COMPREHENSIVE
PLANS WITH THE URBAN GROWTH MANAGEMENT FUNCTIONAL PLAN, AND TO REVISE
THE PROCESSES AND CRITERIA FOR EXCEPTIONS FROM AND EXTENSIONS TO COMPLY
WITH THE FUNCTIONAL PLAN; AND DECLARING AN EMERGENCY

Date: January 9, 2002 Presented by: Richard Benner

DESCRIPTION

This ordinance would amend provisions of the Metro Regional Framework Plan (Title 8 of the Urban
Growth Management Functional Plan) and parallel provisions of the Metro Code on compliance review,
extensions of time, exceptions and enforcement.

PROPOSED REVISIONS TO ORDINANCE NO. 01-925C

Metro staff met twice with MTAC and twice with a subcommittee of MTAC to consider remaining
concerns with the draft ordinance. The version of the ordinance that accompanies this report includes
proposed revisions to respond to those concerns. With two exception noted below, the text underlined or
lined out are these revisions. Each is discussed briefly, below.

Attached to this description of proposed changes is an updated version of the November 15, 2001,
section-by-section explanation of the ordinance to reflect revisions adopted by the Council and these
proposed revisions.

1. Subsection 3.07.810F
The revision makes clear that a local amendment that is submitted to DLCD in periodic review will be
deemed to comply with the functional plan if it is acknowledged by the agency.

2. Subsection 3.07.810G
This revision changes the reference to 3.07.820A, where the requirement to submit proposed amendments
lies, given the proposed elimination of 3.07.870A (see below).

3. Subsection 3.07.820A

The first revision would clarify which local proposed plan or regulation amendments must be submitted
to Metro by reference to state law requirements for submission of proposed amendments to the
Department of Land Conservation and Development.

4. The second revision changes the current code requirement that a local government submit, with the
proposed amendment, an analysis of how it complies with the functional plan. If adopted, a local
government would submit an analysis only if requested by the Executive Officer. Cities and counties will
not have to submit an analysis if the Metro staff has no concerns with a proposed amendment.
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5. Subsection 3.07.840B
This is a clarifying revision.

6. Subsection 3.07.860B

The first revision establishes a separate set of criteria for exceptions from the housing and employment
targets in Title 1 of the Urban Growth Management Functional Plan. Unlike the general criteria for
exceptions in B(1), the criteria for exceptions from the targets in B(2) would not require a demonstration
that the exception will not reduce the ability of another city or county to comply with a target. But the
local government would have to show that it had completed the capacity analysis required by Title 1.

7. The second revision clarifies the overall burden to show that a functional plan requirement cannot be
met.

8. Subsection 3.07.870A ,
The revision would eliminate this subsection. It would no longer be needed given clarification of the
requirement to submit proposed amendments that would resuit from revision of 3.07.820A.

9. Subsection 3.07.870B

The revision would require the Council to consult with a local government before concluding that good
cause exists to hold a hearing on possible violation if the Council hears of the possible violation from a
citizen.

10. Section 3.07.880

The revisions to this section would change the character of the Council’s order, entered following its
annual hearing on compliance with functional plan requirements. The Council’s order would set forth the
compliance of each city and county with plan requirements. It would not set forth instances of non-
compliance.

11. Subsection 3.07.880B

This revision would clarify that the annual order of the Council cannot address city or county
amendments already deemed to comply with the functional plan, through the LUBA appeal process or
through periodic review.

12. Subsection 3.07.880D
This new subsection expresses the implied proposition that omission from the Council’s annual
compliance order does not trigger automatic enforcement for non-compliance.

Corrections
1. Ordinance, point 4: this is a correction of the reference to Title 1 of the functional plan.

2. Subsection 3.07.810C: this is a correction to include the compliance date with Title 7 (Affordable
Housing), omitted from earlier versions of Title 8.
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BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF AMENDING METRO CODE )
TITLE 8 (COMPLIANCE PROCEDURES) AND TITLE1 )
(REQUIREMENTS FOR HOUSING AND )
EMPLOYMENT ACCOMMODATION) OF THE URBAN ) ORDINANCE NO. 01-925C
GROWTH MANAGEMENT FUNCTIONAL PLAN AND )
SECTION 7.5 OF THE REGIONAL FRAMEWORK )
PLAN ORDINANCE 97-715B TO REVISE THE )
PROCESS FOR ADJUDICATION AND )
DETERMINATION OF CONSISTENCY OF LOCAL )
COMPREHENSIVE PLANS WITH THE URBAN )
GROWTH MANAGEMENT FUNCTIONAL PLAN, AND )
TO REVISE THE PROCESSES AND CRITERIA FOR )
EXCEPTIONS FROM AND EXTENSIONS TO COMPLY )
WITH THE FUNCTIONAL PLAN; AND DECLARING )
AN EMERGENCY )

Introduced by Community
Planning Committee

WHEREAS, the success of the 2040 Growth Concept depends upon local government
compliance with the Urban Growth Management Functional Plan; and

WHEREAS, Chapter II, Section 5(2)(e) of the Metro Charter requires, and
ORS 268.390(5) authorizes, Metro to adopt by ordinance a program for determining the
consistency of local comprehensive plans with the Regional Framework Plan; and

WHEREAS, Metro’s current code provisions for determining consistency of local plans
with the Urban Growth Management Functional Plan do not provide Metro with all of the tools
necessary to ensure overall compliance by cities and counties with the plan and accomplishment
of the 2040 Growth Concept; and

WHEREAS, Objective 5.3 of the Regional Urban Growth Goals and Objectives
(“RUGGQO”), which provides a process for resolution of inconsistencies between local
comprehensive plans and functional plan requirements, was incorporated with all of the RUGGO

into the Regional Framework Plan by Ordinance 97-715B; now, therefore,
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THE METRO COUNCIL ORDAINS AS FOLLOWS:

1. Sections 3.07.810 to 3.07.860 of Title 8, Compliance Procedures, of the Urban
Growth Management Functional Plan are hereby amended as indicated in Exhibit “A”, attached
and incorporated into this ordinance, in order to provide Metro with a full range of tools to
ensure overall local government compliance with the functional plan and to consolidate
compliance procedures into a single title. '

2. Sections 3.07.870 to 3.07.890, as indicated in Exhibit “B”, attached and
incorporated into this ordinance, are hereby added to Title 8, Compliance Procedures, of the
Urban Growth Management Functional Plan in order to provide Metro with a full range of tools
to ensure overall local government compliance with the functional plan and to consolidate
compliance procedures into a single title.

3. Section 7.5 of the Regional Framework Plan Ordinance 97-715B is hereby
amended as indicated in Exhibit “C”, attached and incorporated into this ordinance, in order to
allow Metro to grant exceptions to the Urban Growth Management Functional Plan.

4, Section-3-0414606¢Ey 3.07.150E of Title 1 (Requirements for Housing and
Employment Accommodation) of the Urban Growth Management Functional Plan is hereby
repealed in order to consolidate compliance procedures into Title 8.

5. This ordinance is necessary for the immediate preservation of public health, safety
and welfare because a large number of requests for extensions of time for compliance with the
Urban Growth Management Functional Plan is pending before the Council. This ordinance is
essential to speed implementation of the functional plan and to ensure its implementation during
the extensions. An emergency is therefore declared to exist. This ordinance shall take effect
immediately, pursuant to Metro Charter section 39(1).

ADOPTED by the Metro Council this day of January, 2002.
, Presiding Officer
ATTEST: Approved as to Form:
Recording Secretary Daniel B. Cooper, General Counsel
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Exhibit A to Ordinance No. 01-925C
January 2, 2001

Amend sections 3.07.810 to 3.07.860 of Title 8 of the Urban Growth Management Functional
Plan as follows:

3.07.810 Compliance with the Functional Plan

A. The purpose of this section is to establish a process for determining whether city or
county comprehensive plans and land use regulations comply with requirements of the
Urban Growth Management Functional Plan. The Council intends the process to be
efficient and cost-effective and to provide an opportunity for the Metro Council to
interpret the requirements of its functional plan. Where the terms “compliance” and
“comply” appear in this title, the terms shall have the meaning given to “substantial
compliance” in 3.07.1010(rrr).

B. Cities and counties shall amend their comprehensive plans and land use regulations to
comply with the functional plan within two years after its acknowledgement by the Land
Conservation and Development Commission, or after such other date specified in the
functional plan. The Executive Officer shall notify cities and counties of the compliance
date.

C. Notwithstanding subsection A of this section, cities and counties shall amend their
comprehensive plans and land use regulations to comply with sections 3.07.310 to
3.07.340 of Title 3 of the Urban Growth Management Functional Plan by January 31,
2000, and with the requirements in sections 3.07.710 to 3.07.760 of Title 7 of the Urban

Growth Management Functional Plan by January 18, 2003.

D. Cities and counties that amend their comprehensive plans or land use regulations after the
effective date of the functional plan shall make the amendments in compliance with the
functional plan. The Executive Officer shall notify cities and counties of the effective
date.

E. Cities and counties whose comprehensive plans and land use regulations do not yet
- comply with a functional plan requirement adopted or amended prior to December 12,

1997, shall make land use decisions consistent with that requirement. If the functional
plan requirement was adopted or amended by the Metro Council after December 12,
1997, cities and counties whose comprehensive plans and land use regulations do not yet
comply with the requirement shall, after one year following acknowledgment of the
requirement, make land use decisions consistent with that requirement. The Executive
Officer shall notify cities and counties of the date upon which functional plan
requirements becomes applicable to land use decisions at least 120 days before that date. |
The notice shall specify which functional plan requirements become applicable to land
use decisions in each city and county. For the purposes of this subsection, “land use
decision” shall have the meaning of that term as defined in ORS 197.015(10).
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An amendment to a city or county comprehensive plan or land use regulation shall be
deemed to comply with the functional plan if no appeal to the Land Use Board of
Appeals is made within the 21-day period set forth in ORS 197.830(9). or if the
amendment is acknowledged in periodic review pursuant to ORS 197.633 or 197.644. If
an appeal is made and the amendment is affirmed, the amendment shall be deemed to
comply with the functional plan upon the final decision on appeal. Once the amendment
is deemed to comply with the functional plan, the functional plan shall no longer apply to
land use decisions made in conformance with the amendment.

An amendment to a city or county comprehensive plan or land use regulation shall be
deemed to comply with the functional plan as provided in subsection F only if the city or
county provided notice to the Executive Officer as required by section3-07-870(A}
3.07.820(A).

3.07.820 Compliance Review by The Executive Officer

A.

Prior to adoption of an amendment to a comprehensive plan or land use regulation which
a city or county must submit to the Department of Land Conservation and Development
pursuant to ORS 197.610(1) or OAR 660-025-0130(1),-a the city or county shall submit
the proposed amendment to the Executive Officer at the same time it submits the
amendment to the department. The Executive Officer shall review the proposed

amendment for compllance w1th the ﬁmctlonal plan -aﬂé—sebmt—eep&eset—l—t&-aﬂ&lyﬁs-m&d
E—xeeu%we—@#ﬁeer—shall—whefe—appwpﬂa%e- The Executwe Ofﬁcer may request and if so

the city or county shall submit, an analysis of compliance of the amendment with the
functional plan. If the Executive Officer submits comments on the proposed amendment
to the city or county, the comment shall include analysis and conclusions on compliance
and a recommendation with specific revisions to the proposed amendment, if any, that
would bring it into compliance with functional plan requirements._The Executive Officer
shall send a copy of its analysis and recommendation to those persons who have
requested a copy.

If the Executive Officer concludes that the proposed amendment does not comply with
the functional plan, the Executive Officer shall advise the city or county that it may

(1) revise the proposed amendment as recommended in the Executive Officer’s analysis;
(2) seek an extension of time, pursuant to section 3.07.850, to bring the proposed
amendment into compliance with the functional plan; or (3) seek review of the
noncompliance by MPAC and the Metro Council, pursuant to sections 3.07.830 and
3.07.840.

3.07.830 Review of Compliance by Metropolitan Policy Advisory Committee

A.

A city or county may seek review of the Executive Officer’s conclusion of
noncompliance under section 3.07.820B by MPAC and the Metro Council. The city or
county shall file an application for MPAC review on a form provided for that purpose by
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the Executive Officer. Upon receipt of a completed application, the Executive Officer
shall set the matter on the MPAC agenda and notify those persons who request
notification of MPAC reviews.

The Executive Officer may seek review of city or county compliance with a functional
plan requirement by MPAC and the Metro Council after the deadline for compliance with
that requirement. The Executive Officer shall file an application for MPAC review on
the form described in subsection A and shall set the matter on the MPAC agenda. The
Executive Officer shall notify the city or county and those persons who request
notification of MPAC reviews.

MPAC may hold a public hearing on the issue of compliance. If MPAC holds a hearing,
any person may testify. MPAC shall attempt to resolve any apparent or potential
inconsistency between the proposed amendment and the functional plan. MPAC shall
prepare a report to the Metro Council that sets forth reasons for the inconsistency. The
Executive Officer shall send a copy of the report to the city or county and those persons
who request a copy.

3.07.840 Review by Metro Council

A.

Upon receipt of a report from MPAC under section 3.07.830, the Executive Officer shall
set the matter for a public hearing before the Metro Council and notify the city or county
and those persons who request notification of Council reviews.

A person who-gualities requested a copy under sections 3.07.820A may seck review by
the Metro Council of an Executive Officer conclusion-ea of compliance of a proposed
amendment with the functional plan. The person shall file an application for Council
review on a form provided for that purpose by the Executive Officer. The Executive
Officer shall set the matter for a public hearing before the Council and notify the city or
county, the Department of Land Conservation and Development and those persons who
request notification of Council reviews.

The Council shall hold a public hearing on the matter within 90 days after receipt of a
report from MPAC under subsection A or within 90 days after the filing of a complete
application under subsection B. Any person may testify at the hearing. The Council
shall issue an order of compliance or noncompliance with its analysis and conclusion and
send a copy to the city or county, MPAC, the Department of Land Conservation and
Development and those persons who participated in the proceeding.

If the Council finds that the proposed amendment does not comply with the functional
plan, the Council shall advise the city or county that it may (1) revise and adopt the
proposed amendment as recommended in the Council order; (2) seek an extension of
time, pursuant to section 3.07.850, to bring the proposed amendment into compliance
with the functional plan; or (3) seek an exception from the functional plan, pursuant to
section 3.07.860. If the Council determines that an amendment of the functional plan is
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necessary to resolve the noncompliance, the Council shall include that determination in
its order.

The city or county or a person who participated in the proceeding may seek review of the
Council’s order as a land use decision described in ORS 197.015(10)(a)(A).

3.07.850 Extension of Compliance Deadline

A

A city or county may seek an extension of time for compliance with the functional plan.
The city or county shall file an application for an extension on a form provided for that

-purpose by the Executive Officer. Upon receipt of an application, the Executive Officer

shall set the matter for a public hearing before the Metro Council and shall notify the city
or county, MPAC, the Department of Land Conservation and Development and those
persons who request notification of applications for extensions.

The Metro Council shall hold a public hearing to consider the extension. Any person
may testify at the hearing. The Council may grant an extension if it finds that: (1) the city
or county 15 making progress toward accomplishment of its compliance work program; or
(2) there 1s good cause for failure to meet the deadline for compliance.

The Metro Council may establish terms and conditions for the extension in order to
ensure that compliance is achieved in a timely and orderly fashion and that land use
decisions made by the city or county during the extension do not undermine the ability of
the city or county to achieve the purposes of the functional plan requirement or of the
region to achieve the 2040 Growth Concept. A term or condition must relate to the
requirement of the functional plan to which the Council grants the extension. The
Council shall incorporate the terms and conditions into its order on the extension. The
Council shall not grant more than two extensions of time to a city or a county. The
Council shall not grant an extension of time for more than one year.

The Metro Council shall issue an order with its conclusion and analysis and send a copy
to the city or county, MPAC, the Department of Land Conservation and Development
and those persons who participated in the proceeding. The city or county or a person
who participated in the proceeding may seek review of the Council’s order as a land use
decision described in ORS 197.015(10)(a)(A).

3.07.860 Exception from Compliance

A.

A city or county may seek an exception from compliance with a functional plan
requirement by filing an application on a form provided for that purpose by the Executive
Officer. Upon receipt of an application, the Executive Officer shall set the matter for a
public hearing before the Metro Council and shall notify MPAC, the Department of Land
Conservation and Development and those persons who request notification of requests
for exceptions.
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B. The Metro Council shall hold a public hearing to-eensider determine whether the
exception_meets the following criteria::

(1) Except as provided in paragraph (2) of this subsection. Tthe Council may grant an

exception if it finds:
(4a) 1t is not possible to achieve the requirement-either-because{a) due to

topographic or other physical constraintsrenderachievement-impracticable; or (b}
an existing development pattern-alows-ne-practicable-oppertunity-to-make

1 achi » . :
(2b) this exception and likely similar exceptions will not render the objective of
the requirement unachievable region-wide;
(3¢) the exception will not reduce the ability of another city or county to comply |
with the requirement; and
(4d) the city or county has adopted other measures more appropriate for the city
or county to achieve the intended result of the requirement.

(2) The Council may grant an exception to the requirement in subsection 3.07.150D to
increase dwelling unit and job capacity to the targets set forth in Table 3.07-1 if it finds:
(a) the city or county has completed the analysis of capacity for dwelling units
and jobs required by subsections 3.07.150A. B and C;
(b) it is not possible to achieve the targets due to topographic or other physical

constraints, an existing development pattern, or protection of environmentally
sensitive land; and

(c) this exception and other exceptions to the targets will not render the targets
unachievable region-wide.

C. The Council may establish terms and conditions for the exception in order to ensure that
it does not undermine the ability of the region to achieve the 2040 Growth Concept. A
term or condition must relate to the requirement of the functional plan to which the
Council grants the exception. The Council shall incorporate the terms and conditions into
its order on the exception.

D. The Council shall issue an order with its conclusion and analysis and send a copy to the
city or county, MPAC, the Department of Land Conservation and those persons who
have requested a copy of the order. The city or county or a person who participated in
the proceeding may seek review of the Council’s order as a land use decision described in
ORS 197.015(10)(a)}(A).
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Exhibit B to Ordinance No. 01-925C
January 2, 2002 .

Add the following sections 3.07.870, 3.07.880 and 3.07.890 to Title 8 of the Urban Growth
Management Functional Plan:

3.07.870 Enforcement of Functional Plan

BA. The Metro Council may initiate enforcement proceedings under this section if a city or |
county has failed to meet a deadline in an extension granted pursuant to section 3.07.850
or if it has good cause to believe that a city or county is engaging in a pattern or a practice
of decision-making that is inconsistent with the functional plan or local ordinances
adopted by the city or county to implement the plan, or with the terms or conditions in an
extension. The Council may consider whether to initiate enforcement proceedings upon
the request of-Metre the Executive Officer or a councilor._The Council shall consult with
the city or county before it determines there 1s good cause to proceed to a hearing under
subsection B of this section.

€B.  If the Metro Council concludes that there is good cause pursuant to subsection B of this |
section, the Executive Officer shall set the matter for a public hearing before the Council
within 90 days of its conclusion. The Executive Officer shall publish notice of the
hearing in a newspaper of general circulation in the city or county and send notice to the
city or county, MPAC, the Department of Land Conservation and Development and any
person who requests a copy of such notices.

BC. The Executive Officer shall prepare a report and recommendation on the pattern or |
practice, with a proposed order, for consideration by the Metro Council. The Executive
Officer shall publish the report at least 14 days prior to the public hearing and send a
copy to the city or county and any person who requests a copy.

ED. If the Metro Council concludes that the city or county has not engaged in a pattern or |
practice of decision-making that that is inconsistent with the functional plan or local
ordinances adopted by the city or county to implement the plan or with terms or
conditions of an extension granted pursuant to section 3.07.850, the Council shall enter
an order dismissing the matter. If the Council concludes that the city or county has
engaged in such a pattern or practice of decision-making, the Council shall issue an order
that sets forth the noncompliance and directs changes in the city or county ordinances
necessary to remedy the pattern or practice. The Council shall issue its order, with
analysis and conclusions, not later than 30 days following the public hearing on the
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matter. The Executive Officer shall send a copy of the order to the city or county,
MPAC, the Department of Land Conservation and Development and any person who
requests a copy.

3.07.880 Compliance Report and-Certifieation Order |

A.

The Executive Officer shall submit a report to the Metre Council by December 31 of
each calendar year on compliance by cities and counties with the Urban Growth
Management Function Plan. The report shall include an accounting of compliance with
each requirement of the functional plan by each city and county in the district. The report
shall-explain-eachinstance-of noncompliance-end recommend action that would bring-the

a city or county into compliance with the functional plan requirement and shall advise the
city or county whether it may seek an extension pursuant to section 3.07.850 or an
exception pursuant to section 3.07.860. The report shall also include an evaluation of the
implementation of this chapter and its effectiveness in helping achieve the 2040 Growth -
Concept.

Upon receipt of the compliance report, the Metro Council shall set a public hearing for

the purpose of receiving testimony on the report and determining whether a city or county
has-fully complied with the requirements of the functional plan. The Executive Officer |
shall notify all cities and counties, the Department of Land Conservation and

Development and any person who requests notification of the hearing of the date, time

and place of the hearing. The notification shall-speeify state that-it-is-net-the purpese-of
the-hearing the Council does not have jurisdiction (1) to determine whether previous
amendments of comprehensive plans or land use regulations made by a city or county
comply with functional plan requirements if those amendments already comply pursuant

to subsections F and G of section 3.07. 810—aﬂd—ﬂ:tat—ﬁe—tes&meﬁy-eﬁ-saeh-prevmiﬁ
amendments-will-be-heard or (2) to reconsider a determination in a prior order issued

pursuant to subsection C that a city or county complies with a requirement of the
functional plan. Any person may testify, orally or in writing, at the public hearing.

Following the public hearing, the Metro Council shall enter an order that determines
eemplianee-order—The-ordershall-set-forth, based upon the Executive Officer’s report
submitted pursuant to subsection A and upon testimony at the public hearing pursuant to
subsection B,~whether with which functional plan requirements each city and county
complies. -with-each-functional planrequirement-The order may rely upon the report for
its findings of fact and conclusions of compllanceﬂf—ﬁeﬂeemphaﬂee—uﬂ}ess with a
functional plan requirement._If the Council receives testimony during its public hearing
that takes exceptlon to the report on the questlon of comphance—ef—ﬂeﬂeemphaﬂee—wﬁh—d

, the order shall
include supplemental ﬁndlngs and conclusions to address the testlmony The Executive
Officer shall send a copy of its order to cities and counties and any person who testifies,
orally or in writing, at the public hearing.

Omission from the order of recognition by the Council of compliance by a city or county

with a functional plan requirement shall not constitute a determination under
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section 3.07.870A that the city or county has engaged in a pattern or practice of decision-
making that is inconsistent with the requirement.

A city or county or a person who testified, orally or in writing, at the public hearing, may |
seek review of the Council’s order as a land use decision described in
ORS 197.015(10)(a)(A).

3.07.890 Citizen Involvement in Compliance Review

A.

Any citizen may contact Metro staff or the Executive Officer or appear before the Metro
Council to raise issues regarding local functional plan compliance, to request Executive
Officer participation in the local process, or to request the Metro Council to appeal a local
enactment for which notice is required to be given to the Executive Officer pursuant to
section 3.07.870A. Such contact may be oral or in writing and may be made at any time
during or at the conclusion of any city or county proceeding to amend a comprehensive
plan or implementing ordinance for which notice is required to be given to the Executive
Officer. All such requests to participate or appeal made in writing shall be forwarded to
the Metro Council.

In addition to considering requests as described in A above, the Metro Council shall at
every regularly scheduled Council meeting provide an opportunity for citizens to address
the Council on any matter related to this functional plan. The Executive Officer shall
maintain a list of persons who request notice of reviews and copies of reports and orders
and shall send requested documents as provided in this chapter.

Cities, counties and the Metro Council shall comply with their own adopted and
acknowledged Citizen Involvement Requirements (Citizen Involvement) in all decisions,
determinations and actions taken to implement and comply with this functional plan. The
Executive Officer shall at least annually publish and distribute a Citizen Involvement fact
sheet, after consultation with the Metro Commiittee for Citizen Involvement, that fully
describes all opportunities for citizen involvement in Metro’s Regional Growth
Management Proeess as well as the implementation and enforcement of this functional
plan.
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Exhibit C to Ordinance No. 01-925C
January 2, 2001 ‘

Amend section 7.5 of the Regional Framework Plan Ordinance 97-715B as follows:

7.5 Functional Plans

Functional plans are limited purpose plans, consistent with this Framework Plan, which address
designated areas and activities of metropolitan concern. Functional plans are established in state
law as a way Metro may recommend or require changes in local plans. This Framework Plan
uses functional plans as the identified vehicle for requiring changes in local plans in order to
achieve consistence and compliance with this Framework Plan.

Those functional plans or functional plan provisions containing recommendations for
comprehensive planning by cities and counties may not be final land use decisions. If a
provision in a functional plan, or an action implementing a functional plan require changes in an
adopted and acknowledged comprehensive plan, then the adoption of a provision or action will
be a final land use decision. If a provision in a functional plan, or Metro action implementing a
functional plan require changes in an adopted and acknowledged comprehensive plan, then that
provision or action will be adopted by Metro as a final land use action required to be consistent
with statewide planning goals. In addition, Regional Framework Plan components will be
adopted as functional plans if they contain recommendations or requirements for changes in
comprehensive plans. These functional plans, which are adopted as part of the Regional
Framework Plan, will be submitted along with other parts of the Regional Framework Plan to
LCDC for acknowledgment of their compliance with the statewide planning goals. Because
functional plans are the way Metro recommends or requires local plan changes, most Regional
Framework Plan components will probably be functional plans. Until Regional Framework Plan
components are adopted, existing or new functional plans will continue to recommend or require
changes in comprehensive plans.

. Existing Functional Plans. Metro shall continue to develop, amend and implement, with
the assistance of cities, counties, special districts and the state, statutory-required
functional plans for air, water and transportation, as directed by ORS 268.390(1) and for
land use planning aspects of solid waste management as mandated by ORS Ch. 459.

. New Functional Plans. New functional plans shall be proposed from one of two sources:

. MPAC may recommend that the Metro Council designate an area or activity of
metropolitan concern for which a functional plan should be prepared; or

. the Metro Council may propose the preparation of a functional plan to designate
an area or activity of metropolitan concern and refer that proposal to MPAC.

The matters required by the Charter to be addressed in the Regional Framework Plan shall
constitute sufficient factual reasons for the development of a functional plan under ORS 268.390.

However, the actual adoption of a functional plan will be subject to the procedures specified
above.

Upon the Metro Council adopting factual reasons for the development of a new functional plan,
MPAC shall participate in the preparation of the plan, consistent with these goals and objectives
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and the reasons cited by the Metro Council. After preparation of the plan and seeking broad
public and local government consensus, using existing citizen involvement processes established
by cities, counties and Metro, MPAC shall review the plan and make a recommendation to the
Metro Council. The Metro Council may act to resolve conflicts or problems impeding the

development of a new functional plan and may complete the plan if MPAC is unable to complete
its review in a timely manner.

The Metro Council shall hold a public hearing on the proposed plan and afterwards shall:
. adopt the proposed functional plan; or

. refer the proposed functional plan to MPAC in order to consider amendments to the
proposed plan prior to adoption; or _

. amend and adopt the proposed functional plan; or

. reject the proposed functional plan.

The proposed functional plan shall be adopted by ordinance and shall include findings of
consistency with these goals and objectives.

. Functional Plan Implementation and Conflict Resolution. Adopted functional plans shall
be regionally coordinated policies, facilities and/or approaches to addressing a designated
area or activity of metropolitan concern, to be considered by cities and counties for
incorporation in their comprehensive land use plans. If a city or county determines that a
functional plan requirement should not or cannot be incorporated into its comprehensive
plan, then Metro shall review any apparent inconsistencies by the following process:

. Metro and affected local governments shall notify each other of apparent or
potential comprehensive plan inconsistencies.

. After Metro staff review, MPAC shall consult the affected jurisdictions and
attempt to resolve any apparent or potential inconsistencies.

. MPAC may shall conduct a public hearing and make a report to the Metro
Council regarding instances and reasons why a city or county has not adopted
changes consistent with requirements in a regional functional plan.

. The Metro Council shall review the MPAC report and hold a public hearing on
any unresolved issues. The Council may decide to:

) amend the adopted regional functional plan; or

. initiate proceedings to require a comprehensive plan change; or

. find there is no inconsistency between the comprehensive plan(s) and the
functional plan; or

. grant an exception to the functional plan requirement.
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Ordinance No. 01-925C* on Compliance Review
Section-by-Section Analysis
January 3, 2002

L Why Revise Title 8 (Compliance Procedures)?

The Council wants a more complete, less confusing system for review and enforcement of
compliance with the Urban Growth Management Functional Plan than Title 8 currently provides.
Missing from Title 8 are authorization for conditions on extensions and exceptions and
enforcement tools required by Metro’'s charter. Missing from the Regional Framework Plan is
authority to grant exceptions to functional plan requirements. There is redundancy in the current
code among criteria for exceptions. Those criteria are scattered around the code in a manner that
is not “user-friendly.” Missing also from Title 8 is a mechanism for a Council determination that
existing city and county comprehensive plans and land use regulations comply with the
functional plan, even without local amendments. Metro Charter, Chapter II, section 5(2)(e)(2),
calls for such a mechanism; Ordinance No. 01-925C provides it.

Ii. Why Now?

There are requests for exceptions pending before Metro. The Council wants to be certain that it
has all the authorities it needs to ensure its decisions on extensions and exceptions can be
defended. The Council also wants a more complete compliance review and determination
system to be in place as soon as possible.

I1I. How Does Ordinance No. 01-925C Change Current Provisions of Title 87
New subsection 3.07.810A adds a purpose statement, calling for an efficient and cost-effective

compliance review process. A purpose section helps local govermment and participants
understand the intent of the Council in the Title 8 compliance review process.

New Subsection 3.07.810B: Current subsection 3.07.810A tells local governments that they must
amend their comprehensive plans and land use regulations to comply with the Urban Growth
Management Functional Plan. New subsection B repeats this requirement.

New Subsection 3.07.810C: Current subsection 3.07.810B tells local governments that they must
amend their comprehensive plans and land use regulations to comply with the Title 3 of the
Urban Growth Management Functional Plan by January 31, 2000. New subsection C repeats this
requirement.

New Subsection 3.07.810D: Current subsection 3.07.830A requires that local amendments to
comprehensive plans and land use regulations made after February 19, 1997, be consistent with
the functional plan. Ordinance No. 01-925C moves this requirement to new subsection
3.07.810D.

New Subsection 3.07.810E: Current subsection 3.07.830D states that local land use decisions
inconsistent with the functional plan are subject to appeal. Ordinance No. 01-925C restates this




provision in new subsection 3.07.810E, limiting it (in time) to more accurately reflect the sources
of authority, ORS 268.390(5)(c) and Metro Charter, Chapter II, section 5(2)(e)(3). The new
subsection also establishes a requirement that the Executive Officer notify cities and counties

120 days before a functional plan requirement becomes applicable to local land use decisions.

New Subsection 3.07.810F: Current subsection 3.07.830C provides that a local amendment to a
plan or land use regulation is deemed to comply with the functional plan 21 days after the time
specified in ORS 197.830(8) (the statutory reference should be to ORS 197.830(9)). Ordinance
No. 01-925C repeats this proposition in new subsection 3.07.810F. The new subsection extends
the protection to local amendments that are acknowledged through periodic review.

New Subsection 3.07.810G: Current subsection 3.07.830D provides that the consistency deemed
in current subsection 3.07.830C, described above, takes place only if the local government gave
Metro timely notice of its proposed amendment. Ordinance No. 01-925C repeats this provision
in new subsection 3.07.810G.

New Subsection 3.07.820A; Current subsection 3.07.820A requires evaluation by local
governments of work needed to comply with the functional plan. Ordinance No. 01-925C does
not carry this subsection forward because the work has been largely done. Current subsection
3.07.830B requires cities and counties to notify Metro of proposed amendments to local plans
and implementing ordinances and to submit an analysis to Metro of every such amendment.
Ordinance No. 01-925C places these two requirements in new subsection 3.07.820A and reduces
the scope of the current code to require local analysis only if asked for it by the Executive
Officer.

New Subsection 3.07.820B: Current subsection 3.07.820B authorizes exceptions to functional
plan requirements, through the MPAC process set forth in section 7.5 of the Regional
Framework Plan. It also sets forth criteria for certain types of exceptions. Ordinance No. 01-
925C revamps the exception process and moves it to new section 3.07.860 (see below). New
subsection 3.07.820B requires the Executive Officer to explain the courses of action available to
a local government if the Executive Officer comments under subsection A that a proposed
amendment does not comply with a functional plan requirement.

Subsection 3.07.820C of the current code authorizes the Council to grant extensions of deadlines
for compliance with functional plan requirements and sets forth two criteria (“substantial
progress” or “good cause” for failure to meet the deadline) for the extensions. Ordinance No.
01-925C repeats the criteria, lays out a more complete process for treatment of extension
requests, and moves the process and criteria to new section 3.07.850.

Subsection 3.07.820D of the current code allows local governments to use the conflict resolution
process in RUGGO, Goal 1. Ordinance No. 01-925C moves the MPAC review to new subsection
3.07.830A (see below).

Subsection 3.07.820E of the current code states that compliance with the functional plan “shall
be substantial compliance....” The code elsewhere defines “substantial compliance” as
conforming on the whole with the purposes of the plan, differences being “technical or minor in



nature.” Section 3.07.1010(rrr). Ordinance No. 01-925C restates this provision in new
subsection 3.07.810A.

Subsections 3.07.820F and G of the current code require local hearings and evaluation by local
governments of work needed to comply with sections 3.07.310 to 3.07.340 of Title 3 of the
functional plan. Ordinance No. 01-925C does not carry these subsections forward because the
work has been largely done.

New Subsection 3.07.830A: Current subsection 3.07.830A requires local amendments to
comprehensive plans and implementing ordinances adopted after February 19, 1997, to comply
with the functional plan. Ordinance No. 01-925C moves this requirement to new subsection
3.07.810D. New section 3.07.830 reformulates the MPAC dispute resolution process, currently
found in section 3.07.820D. New subsection 3.07.830A commences the MPAC review.

New Subsection 3.07.830B: Current subsection 3.07.830B requires local governments to give
notice to Metro of proposed amendments to plans and land use regulations, with an analysis of
the proposal’s consistency with the functional plan. Ordinance No. 01-925C repeats these
requirements in more limited form in new subsection 3.07.820A. New subsection 3.07.830B
authorizes the Executive Officer to seek MPAC review of compliance of a local government
with a functional plan requirement. This provides a way for MPAC and the Council to
determine that a local government complies with the functional plan between annual reviews by
the Council under new section 3.07.880.

New Subsection 3.07.830C: Current subsection 3.07.830C sets forth the circumstances in which
city and county amendments to comprehensive plans and implementing ordinances are deemed
to comply with the functional plan. Ordinance No. 01-925C restates this proposition in new
subsection 3.07.810F. New subsection 3.07.830C provides for MPAC review of local
compliance and authorizes MPAC to hold a public hearing as part of its review.

New Subsection 3.07.830D: Current subsection 3.07.830D states that a local amendment is
deemed to comply with the functional plan under current 3.07.830C only if the local government
has given appropriate notice to Metro. Ordinance No. 01-925C restates this proposition in new
subsection 3.07.810G.

Section 3.07.840 of the current code was intended to provide for Metro assistance to local
governments in their evaluation of their plans and land use regulations for compliance with the
functional plan. Ordinance No. 01-925C does not repeat the section because the current code set
timelines for the assistance that have long passed, and because such assistance by Metro has
become practice. New section 3.07.040 sets forth the process for Council review of an MPAC
recommendation pursuant to new section 3.07.830. Both sections implement Regional
Framework Plan Policy 7.5 on conflict resolution.

New subsection 3.07.840A requires the Executive Officer to place an MPAC report issued under
new section 3.07.830 on the Council agenda.




New subsection 3.07.840B allows an eligible person to seeck Council review of an Executive
Officer’s comment under new section 3.07.820A that a proposed local amendment complies with
the functional plan. If such a request is filed, the Executive Officer must set the matter on the
Council agenda.

New subsection 3.07.840C sets the rules for the Council hearing and resulting order on
compliance.

New subsection 3.07.840D requires the Council to set forth options for a city or county if the
Council concludes that the proposed city or county amendment does not comply with the
functional plan. The subsection also provides that the Council may conclude that the functional
plan should be amended.

New subsection 3.07.840E states that a party to the Council proceeding may appeal the Council
order to the Land Use Board of Appeals (LUBA).

Section 3.07.850 of the current code prescribes opportunities for public involvement in
compliance activities and requires local governments to comply with their own citizen
involvement requirements. Ordinance No. 01-925C moves this section to new section 3.07.890.
New section 3.07.850 sets forth procedures and criteria for extensions of time to comply with
functional plan requirements.

New subsection 3.07.850A authorizes extensions of time and prescribes a hearing before the
Council to consider a request for an extension.

New subsection 3.07.850B contains the criteria for extensions. They are the same criteria as
those found in current section 3.07.820C.

New subsection 3.07.850C authorizes the Council to set terms and conditicns for an extension of
time. The subsection also limits extensions to two per city or county, none longer than one year.

New subsection 3.07.850D requires the Council to issue an order with its decision on the
extension and specifies that the order may be appealed to LUBA.

Section 3.07.860 of the current code addresses enforcement of the functional plan. Ordinance
No. 01-925C moves enforcement provisions to new section 3.07.870. New section 3.07.860

provides greater detail to the process for exceptions to functional plan requirements currently at
3.07.820B.

New subsection 3.07.860A authorizes cities and counties to request exceptions from compliance
with functional plan requirements and prescribes a hearing before the Council to consider an
exception.

New subsection 3.07.860B provides two sets of criteria for exceptions, condensed from current
criteria scattered through the code at 3.07.820B(1), 3.07.150E and 3.07.430B(4). One set applies
to exceptions from housing and employment targets, the other to all other exceptions. :



New subsection 3.07.860C authorizes the Council to set terms and conditions for an exception.

New subsection 3.07.860D requires the Council to issue an order with its decision on the
exception and specifies that the order may be appealed to LUBA.

New section 3.07.870 authorizes the enforcement procedures required by Metro Charter, Chapter
I1, section 5(2)(e)(3} and authorized by ORS 268.390(5)(d).

New subsection 3.07.870A prescribes the circumstances in which the Council may initiate
enforcement proceedings against a city or county for engaging in a pattern or practice of
decision-making that violates the functional plan or for failing to meet a compliance deadline.

New subsection 3.07.870B requires the Council to hold a public hearing on the matter if it
concludes there is good cause to believe a local government is engaging in a pattern or practice
of decision-making that violates the functional plan or a compliance deadline.

New subsection 3.07.870C requires the Executive Officer to submit a report on the alleged
noncompliance to the Council for its consideration at the hearing.

New subsection 3.07.870D requires the Council to issue an order with its decision on the pattern
or practice.

New section 3.07.880 requires the Metro staff to make an annual report to the Council on
compliance by local governments with the functional plan. It also establishes an annual process
to respond to the charter requirement “to adjudicate and determine the consistency of” local
plans with the Regional Framework Plan. Charter, Chapter II, section 5(2)(e)(2). The outcome
is an annual order of the Council determining with which functional plan requirements each city
and county complies.

New subsection 3.07.880A prescribes the contents of the Metro staff report on local government
compliance.

New subsection 3.07.880B requires the Metro Council to hold a public hearing on the staff
report. The subsection states explicitly that the Council does not have jurisdiction to determine
compliance of city and county amendments to comprehensive plans and land use regulations
already deemed to comply with the functional plan pursuant to new sections 3.07.810F and G, or
to reconsider its own determinations of compliance in previous orders under this section.

New subsection 3.07.880C requires the Council to issue an order with its decision on city and
county compliance.

New subsection 3.07.880D states that a Council omission from the order of recognition of
compliance by a city or county with a functional plan requirement does not result in initiation of
enforcement proceedings under section 3.07.870.




New subsection 3.07.880F states that a party to the Council’s hearing may appeal the Council’s
order to LUBA.

New section 3.07.890 provides opportunities for citizen involvement in the process of review of
local government compliance with functional plan requirements. These opportunities repeat the
opportunities provided in section 3.07.850 of the current code.

New subsection 3.07.890A repeats the authorization in current section 3.07.850A for citizens to
raise compliance issues before the Council.

New subsection 3.07.8§90B repeats the requirement in current section 3.07.850B that the Council
provide an opportunity at every regular meeting for citizens to raise compliance issues. The
subsection establishes a new requirement that the Executive Officer maintain a list of persons
who request notice of Metro reviews, reports and orders prepared under this chapter.

New subsection 3.07.890C repeats the requirement in current section 3.07.850C that Metro and
local governments comply with their citizen involvement programs, and that the Executive
Officer publish annually a citizens fact sheet that describes opportunities for involvement.

Policy 7.5, Regional Framework Plan: Ordinance No. 01-925C adds authorization for Metro to

grant exceptions to functional plan requirements. Policy 7.5 does not currently authorize such
exceptions.

*January 3, 2002 version, with amendments recommended by MTAC, not yet adopted by
Council



STAFF REPORT

FOR THE PURPOSE OF AMENDING METRO CODE TITLE 8 (COMPLIANCE PROCEDURES)
AND TITLE 1 (REQUIREMENTS FOR HOUSING AND EMPLOYMENT ACCOMMODATION) OF
THE URBAN GROWTH MANAGEMENT FUNCTIONAL PLAN AND SECTION 7.5 OF THE
REGIONAL FRAMEWORK PLAN ORDINANCE 97-715B TO REVISE THE PROCESS FOR
ADJUDICATION AND DETERMINATION OF CONSISTENCY OF LOCAL COMPREHENSIVE
PLANS WITH THE URBAN GROWTH MANAGEMENT FUNCTIONAL PLAN, AND TO REVISE
THE PROCESSES AND CRITERIA FOR EXCEPTIONS FROM AND EXTENSIONS TO COMPLY
WITH THE FUNCTIONAL PLAN; AND DECLARING AN EMERGENCY

Date: January 9, 2002 Presented by: Richard Benner

DESCRIPTION
This ordinance would amend provisions of the Metro Regional Framework Plan (Title 8 of the Urban
Growth Management Functional Plan) and parallel provisions of the Metro Code on compliance review,

extensions of time, exceptions and enforcement.

PROPOSED REVISIONS TO ORDINANCE NO. 01-925C

Metro staff met twice with MTAC and twice with a subcommittee of MTAC to consider remaining
concerns with the draft ordinance. The version of the ordinance that accompanies this report includes
proposed revisions to respond to those concerns. With two exception noted below, the text underlined or
lined out are these revisions. Each is discussed briefly, below.

Attached to this description of proposed changes is an updated version of the November 15, 2001,
section-by-section explanation of the ordinance to reflect revisions adopted by the Council and these
proposed revisions.

1. Subsection 3.07.810F
The revision makes clear that a local amendment that is submitted to DLCD in periodic review will be
deemed to comply with the functional plan if it is acknowledged by the agency.

2. Subsection 3.07.810G
This revision changes the reference to 3.07.820A, where the requirement to submit proposed amendments
lies, given the proposed elimination of 3.07.870A (see below).

3. Subsection 3.07.820A

The first revision would clarify which local proposed plan or regulation amendments must be submitted
to Metro by reference to state law requirements for submission of proposed amendments to the
Department of Land Conservation and Development.

4. The second revision changes the current code requirement that a local government submit, with the
proposed amendment, an analysis of how it complies with the functional plan. If adopted, a local
government would submit an analysis only if requested by the Executive Officer. Cities and counties will
not have to submit an analysis if the Metro staff has no concerns with a proposed amendment.

Staff Report to Ordinance No. 01-925C lof2 January 9, 2002



3. Subsection 3.07.840B
This is a clarifying revision.

6. Subsection 3.07.860B

The first revision establishes a separate set of criteria for exceptions from the housing and employment
targets in Title 1 of the Urban Growth Management Functional Plan. Unlike the general criteria for
exceptions in B(1), the criteria for exceptions from the targets in B(2) would not require a demonstration
~ that the exception will not reduce the ability of another city or county to comply with a target. But the
local government would have to show that it had completed the capacity analysis required by Title 1.

7. The second revision clarifies the overall burden to show that a functional plan requirement cannot be
met.

8. Subsection 3.07.870A
The revision would eliminate this subsection. It would no longer be needed given clarification of the
requirement to submit proposed amendments that would result from revision of 3.07.820A.

9. Subsection 3.07.870B

The revision would require the Council to consult with a local government before concluding that good
cause exists to hold a hearing on possible violation if the Council hears of the possible violation from a
citizen.

10. Section 3.07.880

The revisions to this section would change the character of the Council’s order, entered following its
annual hearing on compliance with functional plan requirements. The Council’s order would set forth the
compliance of each city and county with plan requirements. It would not set forth instances of non-
compliance.

11. Subsection 3.07.880B

This revision would clarify that the annual order of the Council cannot address city or county
amendments already deemed to comply with the functional plan, through the LUBA appeal process or
through periodic review.

12. Subsection 3.07.880D
This new subsection expresses the implied proposition that omission from the Council’s annual
compliance order does not trigger automatic enforcement for non-compliance.

Corrections
1. Ordinance, point 4: this is a correction of the reference to Title 1 of the functional plan.

2. Subsection 3.07.810C: this is a correction to include the compliance date with Title 7 (Affordable
Housing), omitted from earlier versions of Title 8.

RB/OGC
12002 Legislation\01-925C SR 1-9-01.doc
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BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF FOR THE PURPOSE OF
AMENDING METRO CODE TITLE 8 (COMPLIANCE
PROCEDURES) AND TITLE 1 (REQUIREMENTS FOR
HOUSING AND EMPLOYMENT ACCOMMODATION)
OF THE URBAN GROWTH MANAGEMENT
FUNCTIONAL PLAN AND SECTION 7.5 OF THE

) ORDINANCE NO. 01-925AB(
)
)
)
)
REGIONAL FRAMEWORK PLAN ORDINANCE 97- )
)
)
)
)
)
)
)

Introduced by Community
Planning Committee

715B TO REVISE THE PROCESS FOR ADJUDICATION
AND DETERMINATION OF CONSISTENCY OF
LOCAL COMPREHENSIVE PLANS WITH THE URBAN
GROWTH MANAGEMENT FUNCTIONAL PLAN, AND
TO REVISE THE PROCESSES AND CRITERIA FOR
EXCEPTIONS FROM AND EXTENSIONS TO COMPLY
WITH THE FUNCTIONAL PLAN; AND DECLARING
AN EMERGENCY

WHEREAS, the success of the 2040 Growth Concept depends upon local government
compliance with the Urban Growth Management Functional Plan; and

WHEREAS, Chapter I1, Section 5(2)(e) of the Metro Charter requires, and
ORS 268.390(5) authorizes, Metro to adopt by ordinance a program for determining the
consistency of local comprehensive plans with the Regional Framework Plan; and

WHEREAS, Metro’s current code provisions for determining consistency of [ocal plans
with the Urban Growth Management Functional Plan do not provide Metro with all of the tools
necessary to ensure overall compliance by cities and counties with the plan and accomplishment
of the 2040 Growth Concept; and

WHEREAS, Objective 5.3 of the Regional Urban Growth Goals and Objectives
(“RUGGO”), which provides a process for resolution of inconsistencies between local

comprehensive plans and functional plan requirements, was incorporated with all of the RUGGO

into the Regional Framework Plan by Ordinance 97-715B; now, therefore,
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THE METRO COUNCIL ORDAINS AS FOLLOWS:

1. Sections 3.07.810 to 3.07.860 of Title 8, Compliance Procedures, of the Urban
Growth Management Functional Plan are hereby amended as indicated in Exhibit “A”, attached
and incorporated into this ordinance, in order to provide Metro with a full range of tools to
ensure overall local government compliance with the functional plan and to consolidate
compliance procedures into a single title.

2. Sections 3.07.870 to 3.07.890, as indicated in Exhibit “B”, attached and
incorporated into this ordinance, are hereby added to Title 8, Compliance Procedures, of the
Urban Growth Management Functional Plan in order to provide Metro with a full range of tools
to ensure overall local government compliance with the functional plan and to consolidate
compliance procedures into a single title.

3. Section 7.5 of the Regional Framework Plan Ordinance 97-715B is hereby
amended as indicated in Exhibit “C”, attached and incorporated into this ordinance, in order to
allow Metro to grant exceptions to the Urban Growth Management Functional Plan.

4. Section 3.01.160(E) of Title 1 (Requirements for Housing and Employment
Accommodation) of the Urban Growth Management Functional Pian is hereby repealed in order
to consolidate compliance procedures into Title 8.

5. This ordinance is necessary for the immediate preservation of public health, safety
and welfare because a large number of requests for extensions of time for compliance with the
Urban Growth Management Functional Plan is pending before the Council. This ordinance is

essential to speed implementation of the functional plan and to ensure its implementation during

the extensions. An emergency is therefore declared to exist. This ordinance shall take effect

immediately, pursuant to Metro Charter section 39(1).

ADOPTED by the Metro Council this day of December, 2001.

David Bragdon, Presiding Officer

ATTEST: Approved as to Form:

Recording Secretary Daniel B. Cooper, General Counsel

7.4 3. 701-225C.001 Ord REDLINED
OGC/RPB/m {1 2/14/01)

Council I\Depts\2001 Legislation\01-9258C
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EXHIBIT A to Ordinance No. 01-925ABC |

Amend sections 3.07.810 to 3.07.860 of Title 8 of the Urban Growth Management Functional
Plan as follows:

3.07.810 Compliance ited with the Functional Plan |

pessible-The purpose of this sectlon is to estabhsh a process for determmmg whether an
amendment-to-a-city or county comprehensive plans-ex-and land use regulations

intended-byv-n-citv-or-eounty-te-earry-outa- comply with requirements of the Urban
Growth Management Functional Plan-eomplies-with-the-plan. The Council intends the
process to be efficient and cost-effective forloeal-sovernments-and-Metro-and to
provide an opportunity for the Metro Council to interpret the requirements of its
functional plan. Where the terms “compliance” and “comply” appear in this title,

the terms shall have the meaning given to “substantial compliance” in
3.07.1010(rrr).

%Meﬁ*ﬂe%&ﬂuaﬁé%%lncs and countles shall arnend thelr

comprehensive plans and land use regulations to comply with the functional plan within

two years after its acknowledgement by the Land Conservation and Development
Commission, or after such other date specified in the functional plan. Metre-The
Executive Officer shall notifv cities and counties of the compliance date.

C. Notwithstanding subsection A of this section. cities and counties shall amend their
comprehensive plans and land use regulations to comply with sections 3.07.310 to

3.07.340 of Title 3 of the Urban Growth Management Functional Plan by January 31,
2000.

D. Cities and counties that amend their comprehensive plans or land use regulations after the
effective date of the functional pian shall make the amendments in compliance with the
functional plan. Metre-The Executive Officer shall notifv cities and counties of the
effective date.

E. Cities and counties whose comprehensive plans and land use regulations do not yet

comply with a functional plan requirement adopted or amended prior to December
12, 1997, shall make land use decisions consistent with that requirement. If the

functional plan requirement was adopted or amended by the Metro Council after
December 12, 1997, cities and counties whose comprehensive plans and land use
regulations do not yet comply with the requirement shall, after one year following
acknowledgment of the requirement, make land use decisions consistent with that
requirement. The Executive Officer shall notify cities and counties of the date upon
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EXHIBIT A to Ordinance No. 01-925ABC |

which functional plan requirements becomes applicable to land use decisions at least
120 days before that date. The notice shall specify which functional plan
requirements become applicable to land use decisions in each city and county. For
the purposes of this subsection, “land use decision” shall have the meaning of that term as
defined in ORS 197.015(10).

An amendment to a city or county comprehensive plan or land use requlation shall be

deemed to comply with the functional plan if no appeal to the Land Use Board of
Appeals is made within the 21-day period set forth in ORS 197.830(9). If an appeal is
made and the amendment is affirmed, the amendment shall be deemed to comply with
the functional plan upon the final decision on appeal. Once the amendment is deemed
to comply with the functional plan, the functional plan shall no longer apply apply
apphes-to land use decisions made in conformance with the amendment.

An amendment to a city or county comprehensive plan or land use regulation shall be

deemed to comply with the functional plan_as provided in subsection F only if the city or
county provided notice to the Executive Officer as required by section 3.07.870(A).

3.07.820 Compliance-Precedures Review by MetreThe Executive Officer

a city or county shall submit the proposed amendment to—Met-Fothe Executlve Officer
Metre-The Executive Officer shall review the proposed amendment for compliance

with the functional plan and submit copies of its analysis and conclusion to the city or
county and those persons who have requested a copy. MetroThe Executive Officer

shall, where appropriate, include a recommendation with specific revisions to the
proposed amendment that would bring it into compliance with functional plan

requirements.

Exhibit A to Ordinance No. 01-925ABC p. 2 of L




EXHIBIT A to Ordinance No. 01-925ABC |




EXHIBIT A to Ordinance No. 01-925ABC |

natural-or-built-environment-considerations-If Met-mth Exec

utive Officer
concludes that the proposed amendment does not comply with the functional plan,
Metrothe Executive Officer shall advise the city or county that it may (1) revise
the erdinaneeproposed amendment as recommended in the MetreExecutive
Officer’s analysis; (2) seek an extension of time, pursuant to section 3.07.850, to
bring the proposed amendment into compliance with the functional plan; or (3)
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seek review of the noncompliance by MPAC and the Metro Council, pursuant to
sections 3.07.830 and 3.07.840.




EXHIBIT A to Ordinance No. 01-925ABC |

3.07.830 i Review of NeneCompliance b
Metropolitan Policy Advisory Committee

countv may seek review of Met-m—sthe Executlve Ofﬁcer s conclusmn of

noncompliance under section 3.07.820B by MPAC and the Metro Council. The city or
county shall file an application for MPAC review on a form provided for that purpose by
Metrethe Executive Officer. Upon receipt of a completed application, Metrothe '
Executive Officer shall set the matter on the MPAC agenda and notify those persons

who request notification of MPAC reviews.

B. The Executive Officer may seek review of city or county compliance with a
functional plan requirement by MPAC and the Metro Council after the deadline for
compliance with that requirement. The Executive Officer shall file an application
for MPAC review on the form described in subsection A and shall set the matter on
the MPAC agenda. The Executive Officer shall notifv the city or county and those

persons who request notification of MPAC reviews.

&

: g Been .MPAC s-hal-lmaz hold a pubhc hearmg on the
neneemalmneelssue of comnllance If MPAC holds a hearing, Aany person may

testify-at-the-bearing. MPAC shall attempt to resolve any apparent or potential
inconsistency between the proposed amendment and the functional plan. MPAC shall
prepare a report to the Metro Council that sets forth reasons for the inconsistency.
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EXHIBIT A to Ordinance No. 01-925ABC |

MetreThe Executive Officer shall send a copy of the report 1o the city or county and

those persons who request a copy.

3.07.840 Compliance-RlanAssistaneeReview by Metro Council

b sl ;i Tial g i _
Upon receipt of a report from MPAC under section 3.07.830. Metrothe Executive
Officer shall set the matter for a public hearing before the Metro Council and notify the
city or county and those persons who request notification of Council reviews.

ofrdipance- agHe RaH-b sned-by-the-highest-elected-official-of- thejurisdiction-A
person who qualifies under sections 3.07.820A may seek review by the Metro Council of
an-MetreExecutive Officer conclusion on compliance of a proposed amendment with
the functional plan. The person shall file an application for Council review on a form
provided for that purpose by Metrethe Executive Officer. MetreThe Executive Officer
shall set the matter for a public hearing before the Council and notify the city or county,
the Department of Land Conservation and Development and those persons who request
notification of Council reviews.

review-and-comment: [ he Council shall hold a public hearing on the matter within 90
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EXHIBIT A to Ordinance No. 01-925ABC |

days after receipt of a report from MPAC under subsection A or within 90 days after the
filing of a complete application under subsection B. Anv person may testify at the
hearing. The Council shall issue an order of compliance or noncompliance with its
analysis and conclusion and send a copy to the city or county, MPAC, the Department of
Land Conservation and Development and those persons who participated in the
proceeding.

D. If the Council finds that the proposed amendment does not comply with the functional
plan, the Council shall advise the city or county that it may (1) revise and adopt the
proposed amendment as recommended in the Council order; (2) seek an extension of
time, pursuant to section 3.07.850, to bring the proposed amendment into compliance
with the functional plan; or (3) seek an exception from the functional plan, pursuant to
section 3.07.860. If the Council determines that an amendment of the functional plan is

necessary to resolve the noncompliance, the Council shall include that determination in
its order.

E. The city or county or a person who participated in the proceeding may seek review of the
Council’s order as a land use decision described in ORS 197.015(10)a)(A).

3.07.850 Citizen Involvement-PreeessExtension of Compliance Deadline |

o aLia P EY LA L0 o
= - e Y e ~ o L

for-extensions: A city or county may seek an extension of time for compliance with the
functional plan. The city or county shall fiie an application for an extension on a form
provided for that purpose by Metrethe Executive Officer. Upon receipt of an
application, Metrethe Executive Officer shall set the matter for a public hearing before
the Metro Council and shall notify the city or county, MPAC, the Department of Land

Conservation and Development and those persons who request notification of
applications for extensions
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efder— The Met:ro Council shall hold a Dubhc hearmg to con51der the extensmn Any
person may testify at the hearing. The Council may grant an extension if it finds that: (1)

the city or county is making progress toward accomplishment of its compliance work
program: or (2) there is good cause for failure to meet the deadline for compliance.

may establlsh terms and conditions for the extenswn in order to ensure that compliance is
achieved in a timely and orderly fashion and that land use decisions made by the city or
county during the extension do not undermine the ability of the city or county to achieve
the purposes of the functional plan requirement or of the region to achieve the 2040
Growth Concept. A term or condition must relate to the requirement of the
functional plan to which the Council grants the-exeeption extension. The Council
shall incorporate the terms and conditions into its order on the extension. The Council
shall not grant more than two extensions of time to a city or a county, The Council shall
not grant an extension of time for more than one year.

The Metro Council shall issue an order with its conclusion and analysis and send a copy

to the city or county, MPAC, the Department of Land Conservation and Development

and those persons who participated in the proceeding. The city or county or a person

who participated in the proceeding may seek review of the Council’s order as a land use
decision described in ORS 197.015(10)(a)}(A).
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3.07.860 EnforcementException from Compliance

A.

city or county may seek an exception from compliance with a functional plan
requirement by filing an application on a form provided for that purpose by Metrethe
Executive Officer. Upon receipt of an application, Metroethe Executive Officer shall set
the matter for a public hearing before the Metro Council and shall notify MPAC, the
Department of Land Conservation and Development and those persons who request
notification of requests for exceptions.

Qo 1o o) o al reoianag

ﬁ*ad-i-ag—péed{iee:TheMetro Council shall hold a publichea:ring to consider the
exception. The Council may grant an exception if it finds: (1) it is not possible to achieve

the requirement either because (a) topographic or other physical constraints render

achievement impracticable, or (b) an existing development pattern allows no practicable
opportunity to make progress toward achievement of the requirement: (2) this exception

and likely similar exceptions will not render the objective of the requirement
unachievable region-wide; (3) the exception will not reduce the ability of another city or
county to comply with the requirement; and (4) the city or county has adopted other
measures more appropriate for the city or county to achieve the intended result of the
requirement.

&) o A0 a

autherized-bylaw-The Council may establish terms and conditions for the exception in
order to ensure that it does not undermine the ability of the region to achieve the 2040
Growth Concept. A term or condition must relate to the requirement of the
functional plan to which the Council grants the exception.

The Council shall incorporate the terms and conditions into its order on the exception.
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D. The Council shall issue an order with its conclusion and analysis and send a copy to the
city or county, MPAC, the Department of Land Conservation and those persons who
have requested a copy of the order. The city or county or a person who participated in the
proceeding may seek review of the Council’s order as a land use decision described in
ORS 197.015(10)a)}A).

i17.4.3.7\01-525C Ord Ex A.00)
OGC/RPB/sm (121/14/01)

Council Idepts\legislation 2001%ord 01-925ABC Ex. A doc

Exhibit A to Ordinance No. 01-925ABC p. 11 of L1



EXHIBIT B to Ordinance No. 01-925ABC |

Add the following sections 3.07.870, 3.07.880 and 3.07.890 to Title 8 of the Urban Growth
Management Functional Plan:

3.07.870 Enforcement of Functional Plan
A. A city or county that proposes to amend its comprehensive plan or land use regulations

shall notify Metrethe Executive Officer at least 45 days prior to the first public hearing
held by the city or county to consider the amendment. The city or county shall submit to
Metrothe Executive Officer an analysis of compliance of the proposed amendment with

applicable functional plan requirements at least one week prior to the public hearing.

B. The Metro Council may initiate enforcement proceedings under this section if a city or
county has failed to meet a deadline in an extension granted pursuant to section 3.07.850
or if it has good cause to believe that a city or county is engaging in a pattern or a practice
of decision-making that is inconsistent with the functional plan or local ordinances
adopted by the city or county to implement the plan, or with the terms or conditions in an

extension. The Council may consider whether to initiate enforcement proceedings upon
the request of Metro or a councilor.

C. If the Metro Council concludes that there is good cause pursuant to subsection B of this
section, Metrethe Executive Officer shall set the matter for a public hearing before the
Council within 90 days of its conclusion. MetreThe Executive Officer shall publish
notice of the hearing in a newspaper of general circulation in the city or county and send
notice to the city or county, MPAC, the Department of Land Conservation and
Development and any person who requests a copy of such notices.

D. MetreThe Executive Officer shall prepare a report and recommendation on the pattern
or practice, with a proposed order, for consideration by the Metro Council. MetreThe
Executive Officer shall publish the report at least 14 days prior to the public hearing and

send a copy to the city or county and any person who requests a copy.

E. If the Metro Council concludes that the city or county has not engaged in a pattern or

practice of decision-making that that is inconsistent with the functional plan or local
ordinances adopted by the city or county to implement the plan or with terms or
conditions of an extension granted pursuant to section 3.07.850, the Council shall enter
an order dismissing the matter. If the Council concludes that the city or county has

engaped in such a pattem or practice of decision-making, the Council shall issue an order
that sets forth the noncompliance and directs changes in the city or county ordinances

necessary to remedy the pattern or practice. The Council shall issue its order, with
analysis and conclusions, not later than 30 days following the public hearing on the
matter. MetreThe Executive Officer shall send a copy of the order to the city or county,

MPAC, the Department of Land Conservation and Development and any person who
requests a copy.
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3.07.880 Compliance Report and Certification

3.07.880 Compliance Report and Certification

A, fMetro}-The Executive Officer shall submit a report fannualydto the Metro Council by |
December 31 of each calendar year on compliance by cities and counties with the Urban
Growth Management Functuon Plan{—meludmg—ﬂmmplementaﬂen-ef-tms-ehapte;

eaeh—ealendar—yeaﬁe} The rerrt shall mclude an accountlng of compllance W|th each
requirement of the functional plan by each city and county in the district. The report shall
explain each instance of noncompliance and recommend action that would bring the city
or county into compliance with the functional plan requirement. The report shall also

include an evaluation of the implementation of this chapter and its effectiveness in
helping achieve the 2040 Growth Concept.

B. Upon receipt of the compliance report, the Metro Council shall set a public hearing for
the purpose of receiving testimony on the report and determining whether a city or
county has fully complied with the requirements of the functional plan. fMetre}-The |
Executive Officer shall notify all cities and counties, the Department of Land

Conservation and Development and any person who requests notification of the hearing
of the date, time and place of the hearing. The notification shall specify that it is not the
purpose of the hearing to determine whether previous amendments of comprehensive
plans or land use regulations made by a city or county comply with functional ptan

reqwrements if those amendments already comply {by—opeeatren—ef—law(-beeause-no

pursuant to subsectlons F and G of SeCtIDn
3.07.810 and that no testimony on such previous amendments will be heard. Any
person may testify, orally or in writing, at the public hearing.

C. Foilowing the public hearing, the Metro Council shall enter a compliance order. The
order shall set forth, based upon the fMetre} Executive Officer's report submitted |
pursuant to subsection A and upon testimony at the public hearing pursuant to
subsection B, whether each city and county complies with each functional pian
requirement. The order may rely upon the fMetre] report for its findings of fact and |
conclusion of compliance or noncompliance unless the Council receives testimony
during its public hearing that takes exception to the report on the question of compliance
or noncompliance with a functional plan requirement. If the Council receives such
testimony, the order shall include supplemental findings and conclusions to address the
testimony. {Metre}-The Executive Officer shall send a copy of its order to cities and |
counties and any person who testifies, orally or in writing, at the public hearing.

D. A city or county or a person who testified, orally or in writing, at the public hearing, may
seek review of the Council's order as a land use decision described in ORS
197.015(10)(a){A).

3.07.890 Citizen Involvement in Compliance Review
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A Any citizen may conac’t Metro staff or the Executive Officer or appear before the Metro

Council to raise issues regarding local functional plan compliance, to request Executive
Officer participation in the local process, or to request the Metro Council to appeal a
local enactment for which notice is required to be given to the Executive Officer pursuant
to section 3.07.870A. Such contact may be oral_or in writing and may be made at any
time during or at the conclusion of any city or county proceeding to amend a
comprehensive plan or implementing ordinance for which notice is required to be given
to the Executive Officer. All such reguests to participate or appeal made in writing shall
be forwarded to the Metro Council.

B. In addition to considering requests as described in A above, the Metro Council shall at
every regularly scheduled Council meeting provide an opportunity for citizens to address
the Council on any matter related to this functional pian. The Executive Officer shall
maintain a list of persons who request notice of reviews and copies of reports and
orders and shall send requested documents as provided in this chapter.

C. Cities, counties and the Metro Council shall comply with their own adopted and
acknowledaed Citizen Involvement Requirements (Citizen Involvement) in all decisions,
determinations and actions taken to implement and comply with this functional plan. The
Executive Officer shall at least annually publish and distribute a Citizen Involvement fact
sheet,after consultation with the Metro Committee for Citizen Involvement, that fully
describes all opportunities for citizen involvement in Metro’s Reqgional Growth
Management Process as well as the implementation and enforcement of this functional
plan.

117.4.1.701-925C_ExB 001 : l
OGC/RPR/sm (12714/01)
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BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF FOR THE PURPOSE OF
AMENDING METRO CODE TITLE 8 (COMPLIANCE
PROCEDURES) AND TITLE 1 (REQUIREMENTS FOR
HOUSING AND EMPLOYMENT ACCOMMODATION)
OF THE URBAN GROWTH MANAGEMENT
FUNCTIONAL PLAN AND SECTION 7.5 OF THE
REGIONAL FRAMEWORK PLAN ORDINANCE 97-
715B TO REVISE THE PROCESS FOR ADJUDICATION
AND DETERMINATION OF CONSISTENCY OF
LOCAL COMPREHENSIVE PLANS WITH THE URBAN
GROWTH MANAGEMENT FUNCTIONAL PLAN, AND
TO REVISE THE PROCESSES AND CRITERIA FOR
EXCEPTIONS FROM AND EXTENSIONS TO COMPLY
WITH THE FUNCTIONAL PLAN; AND DECLARING
AN EMERGENCY '

ORDINANCE NO. 01-925C

Introduced by Community
Planning Committee

R T i S N M S

WHEREAS, the success of the 2040 Growth Concept depends upon local government
compliance with the Urban Growth Management Functional Plan; and

WHEREAS, Chapter II, Section 5(2)(e) of the Metro Charter requires, and
ORS 268.390(5) authorizes, Metro to adopt by ordinance a program for determining the
consistency of local comprehensive plans with the Regional Framework Plan; and

WHEREAS, Metro’s current code provisions for determining consistency of local plans
with the Urban Growth Management Functional Plan do not provide Metro with all of the tools
necessary to ensure overall compliance by cities and counties with the plan and accomplishment
of the 2040 Growth Concept; and

WHEREAS, Objective 5.3 of the Regional Urban Growth Goals and Objectives
(“RUGGO”), which provides a process for resolution of inconsistencies between local
comprehensive plans and functional plan requirements, was incorporated with all of the RUGGO

into the Regional Framework Plan by Ordinance 97-715B; now, therefore,
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THE METRO COUNCIL ORDAINS AS FOLLOWS:

1. Sections 3.07.810 to 3.07.860 of Title 8, Compliance Procedures, of the Urban
Growth Management Functional Plan are hereby amended as indicated in Exhibit “A”, attached
and incorporated into this ordinance, in order to provide Metro with a full range of tools to
ensure overall local government compliance with the functional plan and to consolidate
compliance procedures into a single title.

2. Sections 3.07.870 to 3.07.890, as indicated in Exhibit “B”, attached and

- incorporated into this ordinance, are hereby added to Title 8, Compliance Procedures, of the
Urban Growth Management Functional Plan in order to provide Metro with a full range of tools
to ensure overall local government compliance with the functional plan and to consolidate
compliance procedures into a single title.

3. Section 7.5 of the Regional Framework Plan Ordinance 97-715B is hereby
amended as indicated in Exhibit “C”, attached and incorporated into this ordinance, in order to
allow Metro to grant exceptions to the Urban Growth Management Functional Plan.

4. Section3-01-1606(E) 3.07.150E of Title 1 (Requirements for Housing and
Employment Accommodation) of the Urban Growth Management Functional Plan is hereby
repealed in order to consolidate compliance procedures into Title 8.

5. This ordinance is necessary for the immediate preservation of public health, safety
and welfare because a large number of requests for extensions of time for compliance with the
Urban Growth Management Functional Plan is pending before the Council. This ordinance is
essential to speed implementation of the functional plan and to ensure its implementation during
the extensions. An emergency is therefore declared to exist. This ordinance shall take effect
immediately, pursuant to Metro Charter section 39(1).

ADOPTED by the Metro Council this day of December, 2001.

David Bragdon, Presiding Officer

ATTEST: Approved as to Form:

Recording Secretary Daniel B. Cooper, General Counsel
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Exhibit A to Ordinance No. 01-925C
December 20, 2001

Amend sections 3.07.810 to 3.07.860 of Title 8 of the Urban Growth Management Functional
Plan as follows:

3.07.810 Compliance with the Functional Plan

A

The purpose of this section is to establish a process for determining whether city or
county comprehensive plans and land use regulations comply with requirements of the
Urban Growth Management Functional Plan. The Council intends the process to be
efficient and cost-effective and to provide an opportunity for the Metro Council to
interpret the requirements of its functional plan. Where the terms “compliance” and
“comply” appear in this title, the terms shall have the meaning given to “substantial
compliance” in 3.07.1010(rrr).

Cities and counties shall amend their comprehensive plans and land use regulations to
comply with the functional plan within two years after its acknowledgement by the Land
Conservation and Development Commission, or after such other date specified in the
functional plan. The Executive Officer shall notify cities and counties of the compliance
date.

Notwithstanding subsection A of this section, cities and counties shall amend their
comprehensive plans and land use regulations to comply with sections 3.07.310 to
3.07.340 of Title 3 of the Urban Growth Management Functional Plan by January 31,
2000.

Cities and counties that amend their comprehensive plans or land use regulations after the
effective date of the functional plan shall make the amendments in compliance with the
functional plan. The Executive Officer shall notify cities and counties of the effective
date.

Cities and counties whose comprehensive plans and land use regulations do not yet
comply with a functional plan requirement adopted or amended prior to December 12,
1997, shall make land use decisions consistent with that requirement. If the functional
plan requirement was adopted or amended by the Metro Council after December 12,
1997, cities and counties whose comprehensive plans and land use regulations do not yet
comply with the requirement shall, after one year following acknowledgment of the
requirement, make land use decisions consistent with that requirement. The Executive
Officer shall notify cities and counties of the date upon which functional plan
requirements becomes applicable to iand use decisions at least 120 days before that date.
The notice shall specify which functional plan requirements become applicable to land
use decisions in each city and county. For the purposes of this subsection, “land use
decision” shall have the meaning of that term as defined in ORS 197.015(10).
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An amendment to a city or county comprehensive plan or land use regulation shall be
deemed to comply with the functional plan if no appeal to the Land Use Board of
Appeals is made within the 21-day period set forth in ORS 197.830(9). If an appeal is
made and the amendment is affirmed, the amendment shall be deemed to comply with the
functional plan upon the final decision on appeal. Once the amendment is deemed to
comply with the functional plan, the functional plan shall no longer apply to land use
decisions made in conformance with the amendment.

An amendment to a city or county comprehensive plan or land use regulation shall be
deemed to comply with the functional plan as provided in subsection F only if the ¢ity or
county provided notice to the Executive Officer as required by section 3.07.870(A).

3.07.820 Compliance Review by The Executive Officer

A

Prior to adoption of an amendment to a comprehensive plan or land use regulation which
a city or county must submit to the Department of Land Conservation and Development
pursuant to ORS 197.610(1).-a the city or county shall submit the proposed amendment to
the Executive Officer at the same time it submits the amendment to the department. The
Executive Officer shall rcvnew the proposed amendment for comphance W1th the
ﬁmctlonal plan and-sub nd-con :

appfepﬁa?e- The Executlve Ofﬁcer mav request and if so the city or countv shall submit,

an analysis of compliance of the amendment with the functional plan. If the Executive
Officer submits comments on the proposed amendment to the city or county. the

comment shall include_analysis and conclusions on compliance and a recommendation
with specific revisions to the proposed amendment that would bring it into compliance
with functional plan requirements._The Executive Officer shall send a copy of its

analysis and recommmendation to those persons who have requested a copy.

If the Executive Officer concludes that the proposed amendment does not comply with
the functional plan, the Executive Officer shall advise the city or county that it may

(1) revise the proposed amendment as recommended in the Executive Officer’s analysis;
(2) seek an extension of time, pursuant to section 3.07.850, to bring the proposed
amendment into compliance with the functional plan; or (3) seek review of the
noncompliance by MPAC and the Metro Council, pursuant to sections 3.07.830 and
3.07.840.

3.07.830 Review of Compliance by Metropolitan Policy Advisory Committee

A.

A city or county may seek review of the Executive Officer’s conclusion of
noncompliance under section 3.07.820B by MPAC and the Metro Council. The city or
county shall file an application for MPAC review on a form provided for that purpose by
the Executive Officer. Upon receipt of a completed application, the Executive Officer
shall set the matter on the MPAC agenda and notify those persons who request
notification of MPAC reviews.
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The Executive Officer may seek review of city or county compliance with a functional
plan requirement by MPAC and the Metro Council after the deadline for compliance with
that requirement. The Executive Officer shall file an application for MPAC review on
the form described in subsection A and shall set the matter on the MPAC agenda. The
Executive Officer shall notify the city or county and those persons who request
notification of MPAC reviews.

MPAC may hold a public hearing on the issue of compliance. If MPAC holds a hearing,
any person may testify. MPAC shall attempt to resolve any apparent or potential
inconsistency between the proposed amendment and the functional plan. MPAC shall
prepare a report to the Metro Council that sets forth reasons for the inconsistency. The
Executive Officer shall send a copy of the report to the city or county and those persons
who request a copy. '

3.07.840 Review by Metro Council

A

Upon receipt of a report from MPAC under section 3.07.830, the Executive Officer shall
set the matter for a public hearing before the Metro Council and notify the city or county
and those persons who request notification of Council reviews.

A person who qualifies under sections 3.07.820A may seek review by the Metro Council
of an Executive Officer conclusion on compliance of a proposed amendment with the
functional plan. The person shall file an application for Council review on a form
provided for that purpose by the Executive Officer. The Executive Officer shall set the
matter for a public hearing before the Council and notify the city or county, the
Department of Land Conservation and Development and those persons who request
notification of Council reviews.

The Council shall hold a public hearing on the matter within 90 days after receipt of a
report from MPAC under subsection A or within 90 days after the filing of a complete
application under subsection B. Any person may testify at the hearing. The Council
shall issue an order of compliance or noncompliance with its analysis and conclusion and
send a copy to the city or county, MPAC, the Department of Land Conservation and
Development and those persons who participated in the proceeding.

If the Council finds that the proposed amendment does not comply with the functional
plan, the Council shall advise the city or county that it may (1) revise and adopt the
proposed amendment as recommended in the Council order; (2) seek an extension of
time, pursuant to section 3.07.850, to bring the proposed amendment into compliance
with the functional plan; or (3) seek an exception from the functional plan, pursuant to
section 3.07.860. If the Council determines that an amendment of the functional plan is
necessary to resolve the noncompliance, the Council shall include that determination in
its order.

The city or county or a person who participated in the proceeding may seek review of the
Council’s order as a land use decision described in ORS 197.015(10)(a)(A).

Page 3 of 5 - Exhibit A to Ordinance No. 01-925C

iA7.4.3.7\01-925C ExA.red 002
OGC/RPB/kvw (122001}



3.07.850 Extension of Compliance Deadline

A

A city or county may seek an extension of time for compliance with the functional plan.
The city or county shall file an application for an extension on a form provided for that
purpose by the Executive Officer. Upon receipt of an application, the Executive Officer
shall set the matter for a public hearing before the Metro Council and shali notify the city
or county, MPAC, the Department of Land Conservation and Development and those
persons who request notification of applications for extensions.

The Metro Council shall hold a public hearing to consider the extension. Any person
may testify at the hearing. The Council may grant an extension if it finds that: (1) the city
or county is making progress toward accomplishment of its compliance work program; or
(2) there is good cause for failure to meet the deadline for compliance.

The Metro Council may establish terms and conditions for the extension in order to
ensure that compliance is achieved in a timely and orderly fashion and that land use
decisions made by the city or county during the extension do not undermine the ability of
the city or county to achieve the purposes of the functional plan requirement or of the
region to achieve the 2040 Growth Concept. A term or condition must relate to the
requirement of the functional plan to which the Council grants the extension. The
Council shall incorporate the terms and conditions into its order on the extension. The
Council shall not grant more than two extensions of time to a city or a county. The
Council shall not grant an extension of time for more than one year.

The Metro Council shall issue an order with its conclusion and analysis and send a copy
to the city or county, MPAC, the Department of Land Conservation and Development
and those persons who participated in the proceeding. The city or county or a person
who participated in the proceeding may seek review of the Council’s order as a land use
decision described in ORS 197.015(10)(a)(A).

3.07.860 Exception from Compliance

A.

A city or county may seek an exception from compliance with a functional plan
requirement by filing an application on a form provided for that purpose by the Executive
Officer. Upon receipt of an application, the Executive Officer shall set the matter for a
public hearing before the Metro Council and shall notify MPAC, the Department of Land
Conservation and Development and those persons who request notification of requests
for exceptions.

The Metro Council shall hold a public hearing to-censider determine whether the
exception meets the following criteria:-

(1)_Except as provided in paragraph (2) of this subsection, Fthe Council may grant an

exception if it finds: (da) it is not possible to achieve the requirement either because (ai)
topographic or other physical constraints render achievement impracticable, or (bii) an
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existing development pattern allows no practicable opportunity to make progress toward
achievement of the requirement; (2b) this exception and likely similar exceptions will not
render the objective of the requirement unachievable region-wide; (3¢) the exception will
not reduce the ability of another city or county to comply with the requirement; and (4d)
the city or county has adopted other measures more appropriate for the city or county to
achieve the intended result of the requirement.

(2) The Council may grant an exception to the requirement in subsection 3.07.150D to
increase dwelling unit and job capacity to the targets set forth in Table 3.07-1 if it finds:
(a) the city or county has completed the analysis of capacity for dwelling units and jobs
required by subsections 3.07.150A, B and C: (b) it is not possible to achieve the tarpets
because (i) topographic or other physical constraints render achievement impracticable,
or (ii) an existing development pattern allows no practicable opportunity to make
progress toward achievement of the requirement:; and (c) this exception and other
exceptions to the targets will not render the targets unachievable region-wide.

C. The Council may establish terms and conditions for the exception in order to ensure that
it does not undermine the ability of the region to achieve the 2040 Growth Concept. A
term or condition must relate to the requirement of the functional plan to which the
Council grants the exception. The Council shall incorporate the terms and conditions into
its order on the exception.

D. The Council shall issue an order with its conclusion and analysis and send a copy to the
city or county, MPAC, the Department of Land Conservation and those persons who
have requested a copy of the order. The city or county or a person who participated in
the proceeding may seek review of the Council’s order as a land use decision described in
ORS 197.015(10)(a}(A).
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Exhibit B to Ordinance No. 01-925C
December 20, 2001

Add the following sections 3.07.870, 3.07.880 and 3.07.890 to Title 8 of the Urban Growth
Management Functional Plan:

3.07.870 Enforcement of Functional Plan

BA. The Metro Council may initiate enforcement proceedings under this section if a city or |
county has failed to meet a deadline in an extension granted pursuant to section 3.07.850
or if it has good cause to believe that a city or county is engaging in a pattern or a practice
of decision-making that is inconsistent with the functional plan or local ordinances
adopted by the city or county to implement the plan, or with the terms or conditions in an
extension. The Council may consider whether to initiate enforcement proceedings upon
the request of Metro or a councilor._The Council shall consult with the city or county
before it determines there is good cause to proceed to a hearing under subsection B of this
section.

€B. If the Metro Council concludes that there is good cause pursuant to subsection B of this |
section, the Executive Officer shall set the matter for a public hearing before the Council
within 90 days of its conclusion. The Executive Officer shall publish notice of the
hearing in a newspaper of general circulation in the city or county and send notice to the
city or county, MPAC, the Department of Land Conservation and Development and any
person who requests a copy of such notices.

BC. The Executive Officer shall prepare a report and recommendation on the pattern or ]
practice, with a proposed order, for consideration by the Metro Council. The Executive
Officer shall publish the report at least 14 days prior to the public hearing and send a
copy to the city or county and any person who requests a copy.

ED. If the Metro Council concludes that the city or county has not engaged in a pattern or |
‘ practice of decision-making that that is inconsistent with the functional plan or local

ordinances adopted by the city or county to implement the plan or with terms or
conditions of an extension granted pursuant to section 3.07.850, the Council shall enter
an order dismissing the matter. If the Council concludes that the city or county has
engaged in such a pattern or practice of decision-making, the Council shall issue an order
that sets forth the noncompliance and directs changes in the city or county ordinances
necessary to remedy the pattern or practice. The Council shall issue its order, with
analysis and conclusions, not later than 30 days following the public hearing on the
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matter. The Executive Officer shall send a copy of the order to the city or county,
MPAC, the Department of Land Conservation and Development and any person who
requests a copy.

3.07.880 Compliance Report and-Certifieation Order |

Al

The Executive Officer shall submit a report to the Metro Council by December 31 of
each calendar year on compliance by cities and counties with the Urban Growth
Management Function Plan. The report shall include an accounting of compliance with
each requirement of the functional plan by each city and county in the district. The report
shall-explain-each-instance-of nencompliance-and recommend action that would bring-the
a city or county into compliance with the functional plan requirement and shall advise the
city or county whether it may seek an extension pursuant to section 3.07.850 or an
exception pursuant to section 3.07.860. The report shall also include an evaluation of the
implementation of this chapter and its effectiveness in helping achieve the 2040 Growth
Concept.

Upon receipt of the compliance report, the Metro Council shall set a public hearing for
the purpose of receiving testimony on the report and determining whether a city or county
has-fuly complied with the requirements of the functional plan. The Executive Officer |
shall notify all cities and counties, the Department of Land Conservation and
Development and any person who requests notification of the hearing of the date, time
and place of the hearing. The notification shall specify that it is not the purpose of the
hearing to determine whether previous amendments of comprehensive plans or land use
regulations made by a city or county comply with functional plan requirements if those
amendments already comply pursuant to subsections F and G of section 3.07.810 and that
no testimony on such previous amendments will be heard. Any person may testify, orally
or in writing, at the public hearing.

Following the public hearing, the Metro Council shall enter an order that determines
compliance-order—The-ordershall set-forth, based upon the Executive Officer’s report
submitted pursuant to subsection A and upon testimony at the public hearing pursuant to
subsection B,avhether with which functional plan requirements each city and county
complies. -with-each-funetional-planrequirement-The order may rely upon the report for
its findings of fact and conclusions of compliance-ornoncomphiance-unless with a
functional plan requirement. If the Council receives testimony during its public hearing

that takes exception to the report on the question of compliance-ernoncomphiance-with-a
funetional-plenrequirernent—the-Council-receivessuchtestimony, the order shall

include supplemental findings and conclusions to address the testimony. The Executive
Officer shall send a copy of its order to cities and counties and any person who testifies,
orally or in writing, at the public hearing.

Omission from the order of recognition by the Council of compliance by a city or county

with a functional plan requirement shall not constitute a determination under
section 3.07.870A that the city or county has engapged in a pattermn or praciice of decision-
making that is inconsistent with the requirement.
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BE. A city or county or a person who testified, orally or in writing, at the public hearing, may |
seek review of the Council’s order as a land use decision described in
ORS 197.015(10)a)(A).

3.07.8%0 Citizen Involvement in Compliance Review

A. Any citizen may contact Metro staff or the Executive Officer or appear before the Metro
Council to raise issues regarding local functional plan compliance, to request Executive
Officer participation in the local process, or to request the Metro Council to appeal a local
enactment for which notice is required to be given to the Executive Officer pursuant to -
section 3.07.870A. Such contact may be oral or in writing and may be made at any time
during or at the conclusion of any city or county proceeding to amend a comprehensive
plan or implementing ordinance for which notice is required to be given to the Executive

Officer. All such requests to participate or appeal made in writing shall be forwarded to
the Metro Council.

B. In addition to considering requests as described in A above, the Metro Council shall at
every regularly scheduled Council meeting provide an opportunity for citizens to address
the Council on any matter related to this functional plan. The Executive Officer shall
maintain a list of persons who request notice of reviews and copies of reports and orders
and shall send requested documents as provided in this chapter.

C. Cities, counties and the Metro Council shall comply with their own adopted and
acknowledged Citizen Involvement Requirements (Citizen Involvement) in all decisions,
determinations and actions taken to implement and comply with this functional plan. The
Executive Officer shall at least annually publish and distribute a Citizen Involvement fact
sheet, after consultation with the Metro Committee for Citizen Involvement, that fully
describes all opportunities for citizen involvement in Metro’s Regional Growth
Management Process as well as the implementation and enforcement of this functional
plan.

Page 3 of 3 - Exhibit B to Ordinance No. 01-925C

i\7.4,3,701-925C ExB red 004
OGC/RAPKvw (12/20/01)



Exhibit C to Ordinance No. 01-925C
December 20, 2061

Amend section 7.5 of the Regional Framework Plan Ordinance 97-715B as follows:

7.5 | Functional Plans

Functional plans are limited purpose plans, consistent with this Framework Plan, which address
designated areas and activities of metropolitan concern. Functional plans are established in state
law as a way Metro may recommend or require changes in local plans. This Framework Plan
uses functional plans as the identified vehicle for requiring changes in local plans in order to
achieve consistence and compliance with this Framework Plan.

Those functional plans or functional plan provisions containing recommendations for
comprehensive planning by cities and counties may not be final land use decisions. Ifa
provision in a functional plan, or an action implementing a functional plan require changes in an
adopted and acknowledged comprehensive plan, then the adoption of a provision or action will
be a final land use decision. If a provision in a functional plan, or Metro action implementing a
functional plan require changes in an adopted and acknowledged comprehensive plan, then that
provision or action will be adopted by Metro as a final land use action required to be consistent
with statewide planning goals. In addition, Regional Framework Plan components will be
adopted as functional plans if they contain recommendations or requirements for changes in
comprehensive plans. These functional plans, which are adopted as part of the Regional
Framework Plan, will be submitted along with other parts of the Regional Framework Plan to
LCDC for acknowledgment of their compliance with the statewide planning goals. Because
functional plans are the way Metro recommends or requires local plan changes, most Regional
Framework Plan components will probably be functional plans. Until Regional Framework Plan
components are adopted, existing or new functional plans will continue to recommend or require
changes in comprehensive plans.

. Existing Functional Plans. Metro shall continue to develop, amend and implement, with
the assistance of cities, counties, special districts and the state, statutory-required
functional plans for air, water and transportation, as directed by ORS 268.390(1) and for
land use planning aspects of solid waste management as mandated by ORS Ch. 459.

. New Functional Plans. New functional plans shall be proposed from one of two sources:

. MPAC may recommend that the Metro Council designate an area or activity of
metropolitan concern for which a functional plan should be prepared; or

. the Metro Council may propose the preparation of a functional plan to designate
an area or activity of metropolitan concern and refer that proposal to MPAC.

The matters required by the Charter to be addressed in the Regional Framework Plan shall
constitute sufficient factual reasons for the development of a functional plan under ORS 268.390,
However, the actual adoption of a functional plan will be subject to the procedures specified
above.

Upon the Metro Council adopting factual reasons for the development of a new functional plan,
MPAC shall participate in the preparation of the plan, consistent with these goals and objectives
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and the reasons cited by the Metro Council. After preparation of the plan and seeking broad
public and local government consensus, using existing citizen involvement processes established
by cities, counties and Metro, MPAC shall review the plan and make a recommendation to the
Metro Council. The Metro Council may act to resolve conflicts or problems impeding the
development of a new functional plan and may complete the plan if MPAC is unable to complete
its review in a timely manner.

The Metro Council shall hold a public hearing on the proposed plan and afterwards shall:

adopt the proposed functional plan; or

refer the proposed functional plan to MPAC in order to consider amendments to the
proposed plan prior to adoption; or

amend and adopt the proposed functional plan; or
reject the proposed functional plan.

The proposed functional plan shall be adopted by ordinance and shall include findings of
consistency with these goals and objectives.

Functional Plan Implementation and Conflict Resolution. Adopted functional plans shall
be regionally coordinated policies, facilities and/or approaches to addressing a designated
area or activity of metropolitan concern, to be considered by cities and counties for
incorporation in their comprehensive land use plans. If a city or county determines that a
functional plan requirement should not or cannot be incorporated into its comprehensive
plan, then Metro shall review any apparent inconsistencies by the following process:

. Metro and affected local governments shall notify each other of apparent or
potential comprehensive plan inconsistencies.

. After Metro staff review, MPAC shall consult the affected jurisdictions and
attempt to resolve any apparent or potential inconsistencies.

. MPAC may shall conduct a public hearing and make a report to the Metro
Council regarding instances and reasons why a city or county has not adopted
changes consistent with requirements in a regional functional plan.

° The Metro Council shall review the MPAC report and hold a public hearing on
any unresolved issues. The Council may decide to:

. amend the adopted regional functional plan; or

. 1nitiate proceedings to require a comprehensive plan change; or

. find there is no inconsistency between the comprehensive plan(s) and the
functional plan; or

. grant an exception to the functional plan requirement.
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BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF FOR THE PURPOSE OF
AMENDING METRO CODE TITLE 8 (COMPLIANCE
PROCEDURES) AND TITLE 1 (REQUIREMENTS FOR
HOUSING AND EMPLOYMENT ACCOMMODATION)
OF THE URBAN GROWTH MANAGEMENT
FUNCTIONAL PLAN AND SECTION 7.5 OF THE
REGIONAL FRAMEWORK PLAN ORDINANCE 97-
715B TO REVISE THE PROCESS FOR ADJUDICATION
AND DETERMINATION OF CONSISTENCY OF
LOCAL COMPREHENSIVE PLANS WITH THE URBAN
GROWTH MANAGEMENT FUNCTIONAL PLAN, AND
TO REVISE THE PROCESSES AND CRITERIA FOR
EXCEPTIONS FROM AND EXTENSIONS TO COMPLY
WITH THE FUNCTIONAL PLAN; AND DECLARING
AN EMERGENCY

ORDINANCE NO. 01-925AB |

Introduced by Community
Planning Commnittee

St v’ St v et St vt et vt Nt vt St St St

WHEREAS, the success of the 2040 Growth Concept depends upon local government
compliance with the Urban Growth Management Functional Plan; and

WHEREAS, Chapter II, Section 5(2)(e) of the Metro Charter requires, and
ORS 268.390(5) authorizes, Metro to adopt by ordinance a program for determining the
consistency of local comprehensive plans with the Regional Framework Plan; and

WHEREAS, Metro’s current code provisions for determining consistency of local plans
with the Urban Growth Management Functional Plan do not provide Metro with all of the tools
necessary to ensure overall compliance by cities and counties with the plan and accomplishment
of the 2040 Growth Concept; and

WHEREAS, Objective 5.3 of the Regional Urban Growth Goals and Objectives
(“RUGGO™), which provides a process for resolution of inconsistencies between local
comprehensive plans and functional plan requirements, was incorporated with all of the RUGGO

into the Regional Framework Plan by Ordinance 97-715B; now, therefore,
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THE METRO COUNCIL ORDAINS AS FOLLOWS:

1. Sections 3.07.810 to 3.07.860 of Title 8, Compliance Procedures, of the Urban
Growth Management Functional Plan are hereby amended as indicated in Exhibit “A”, attached
and incorporated into this ordinance, in order to provide Metro with a full range of tools to
ensure overall local government compliance with the functional plan and to consolidate
compliance procedures into a single title.

2. Sections 3.07.870 to 3.07.890, as indicated in Exhibit “B”, attached and
incorporated into this ordinance, are hereby added to Title 8, Compliance Procedures, of the
Urban Growth Management Functional Plan in order to provide Metro with a full range of tools
to ensure overall local government compliance with the functional plan and to consolidate
compliance procedures into a single title.

3. Section 7.5 of the Regional Framework Plan Ordinance 97-715B is hereby
amended as indicated in Exhibit “C”, attached and incorporated into this ordinance, in order to
allow Metro to grant exceptions to the Urban Growth Management Functional Plan.

4, Section 3.01.160(E) of Title 1 {Requirements for Housing and Employment
Accommodation) of the Urban Growth Management Functional Plan is hereby repealed in order
to consolidate compliance procedures into Title 8. '

5. This ordinance is necessary for the immediate preservation of public health, safety
and welfare because a large number of requests for extensions of time for compliance with the
Urban Growth Management Functional Plan is pending before the Council. This ordinance is
essential to speed implementation of the functional plan and to ensure its implementation during
the extensions. An emergency is therefore declared to exist. This ordinance shall take effect
immediately, pursuant to Metro Charter section 39(1).

ADOPTED by the Metro Council this day of December, 2001.

David Bragdon, Presiding Officer

ATTEST: Approved as to Form:

Recording Secretary Daniel B. Cooper, General Counsel

iN7.4.3.701-925.001
OGC/RPR/A&vw (11/01/01)
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EXHIBIT A to Ordinance No. 01-925AB
Nevemberd1December 5, 2001

Amend sections 3.07.810 to 3 07.860 of Title 8 of the Urban Growth Management Functional
Plan as follows:

3.07.810 Compliance Required with the Functional Plan

pess+bl&The purpose of thlS section is to establlsh a process for determmmg Whether an

amendment-to-a-city or county comprehensive plans-er-and land use regulations
intended by-a city or county-to-carry out-a- comply with requirements of the Urban
Growth Management Functional Plan-complies-with the plan. The Council intends the
process to be efficient and cost-effective for local povernments-and Metreo-and to
provide an opportunity for the Metro Council to interpret the requirements of its
functional plan. Where the terms “compliance” and “comply” appear in this title,

the terms shall have the meaning given to “substantial compliance” in
3.07.1010(rrr).

&OH%MQ@%%%}J&H&&Q@O@&Cmes and countles shall amend thelr

comprehensive plans and land use regulations to comply with the functional plan within
two years after its acknowledgement by the Land Conservation and Development
Commnission, or after such other date specified in the functional plan. Metro-The
Executive Officer shall notify cities and counties of the compliance date.

C. Notwithstanding subsection A of this section, cities and counties shall amend their
comprehensive plans and land use regulations to comply with sections 3.07.310 to
3.07.340 of Title 3 of the Urban Growth Management Functional Plan by January 31,
2000.

D. Cities and counties that amend their comprehensive plans or land use regulations after the
effective date of the functional plan shall make the amendments in compliance with the
functional plan. Metre-The Executive Officer shall notify cities and counties of the
effective date.

E. Cities and counties whose comprehensive plans and land use regulations do not yet
comply with a requirement of the functional plan shall, after one vear following
acknowledgement of the functional plan by the Land Conservation and Development,
make land use decisions consistent with that requirement of the functional plan.
Metre-The Executive Officer shall notify cities and counties of the acknowledgement
date. For the purposes of this subsection, “land use decision” shall have the meaning
of that term as defined in ORS 197.015(10).
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EXHIBIT A to Ordinance No. 01-925AB
November1December 5, 2001

F. An amendment to a city or county comprehensive plan or land use regulation shall be
deemed to comply with the functional plan if no appeal to the Land Use Board of
Appeals is made within the 21-day period set forth in ORS 197.830(9). If an appeal is
made and the amendment is affirmed, the amendment shall be deemed to comply with
the functional plan upon the final decision on appeal. Once the amendment is deemed
to comply with the functional plan, the functional plan shall no longer-apply applies to
land use decisions made in conformance with the amendment.

G. An amendment to a city or county comprehensive plan or land use regulation shall be
deemed to comply with the functional plan as provided in subsection F only if the city or
county provided notice to the Executive Officer as required by section 3.07.870(A).

3.07.820 Compliance-Procedures Review by MetreThe Executive Officer

comprehenswe plan or land use regulatlon inten : ic hlarx
a city or county shall submit the proposed amendment to—Metrethe Executlve Ofﬁcer
Metre-The Executive Officer shall review the proposed amendment for compliance
with the functional plan and submit copies of its analysis and conclusion to the city or
county and those persons who have requested a copy. MetreThe Executive Officer
shall, where appropriate, include a recommendation with specific revisions to the
proposed amendment that would bring it into compliance with functional plan
requirements.
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EXHIBIT A to Ordinance No. 01-925AB
November-1December 5, 2001

Che burden-of prooffora-variance-sh crease-based-onthe-gqua and-Hun
of transit service.—The-existence-of transit service-or-plansfor the provision-of

Exhibit A to Ordinance No. 01-925AB p-3of 10




EXHIBIT A to Ordinance No. 01-925AB
Nevember-1December 5, 2001

natural-or built-environment considerations.If Metrothe Executive Officer
concludes that the proposed amendment does not comply with the functional plan,
Metrothe Executive Officer shall advise the city or county that it may (1) revise
the erdinanceproposed amendment as recommended in the MetroExecutive
Officer’s analysis; (2) seek an extension of time, pursuant to section 3.07.850, to
bring the proposed amendment into compliance with the functional plan; or (3)
seek review of the noncompliance by MPAC and the Metro Council, pursuant to

sections 3.07.830 and 3.07.840.
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EXHIBIT A to Ordinance No. 01-925A8
November1December 5, 2001

3.07.830 Any Comprehensive-Plan Change Must ComplyReview of NeseCompliance by

Metropolitan Policy Advisory Committee

county may seck review of Metre—sthe Executwe Ofﬁcer’s conclusmn of
noncompliance under section 3.07.820B by MPAC and the Metro Council. The city or
county shall file an application for MPAC review on a form provided for that purpose by
Metrothe Executive Officer. Upon receipt of a completed application, Metrothe
Executive Officer shall set the matter on the MPAC agenda and notify those persons
who request notification of MPAC reviews.

The Executive Officer may seek review of city or county compliance with a

functional plan requirement by MPAC and the Metro Council after the deadline for
compliance with that requirement. The Executive Officer shall file an application
for MPAC review on the form described in subsection A and shall set the matter on
the MPAC agenda. The Executive Officer shall notify the city or county and those
persons who request notification of MPAC reviews.

e ndmen .MPAC sh&llmay hold a pubhc heanng on the
aaneamphaneelssue of comphance If MPAC holds a hearing, Aany person may
testify-at-the hearing. MPAC shall attempt to resolve any apparent or potential
inconsistency between the proposed amendment and the functional plan. MPAC shall
prepare a report to the Metro Council that sets forth reasons for the inconsistency.
MetroThe Executive Officer shall send a copy of the report to the city or county and
those persons who request a copy.
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EXHIBIT A to Ordinance No. 01-925AB
November1December 5, 2001

3.07.840 Compliance Plan-AssistanceReview by Metro Council

" ) Titles 1 to. 83 .
Upon receipt of a report from MPAC under section 3.07.830, Metrethe Executive

Officer shall set the matter for a public hearing before the Metro Council and notify the -
city or county and those persons who request notification of Council reviews.

ordinance—Theregue all-be-sioned b he-hiohest elected-o cial-of thejurisdiction A
person who qualifies under sections 3.07.820A may seek review by the Metro Council of
an-MetreExecutive Officer conclusion on compliance of a proposed amendment with
the functional plan. The person shall file an application for Council review on a form
provided for that purpose by Metrethe Executive Officer. MetroThe Executive Officer
shall set the matter for a public hearing before the Council and notify the city or county,
the Department of Land Conservation and Development and those persons who request

notification of Council reviews.

review-and-comment. The Council shall hold a public hearing on the matter within 90
days after receipt of a report from MPAC under subsection A or within 90 days after the
fiiing of a complete application under subsection B. Any person may testify at the
hearing. The Council shall issue an order of compliance or noncompliance with its
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EXHIBIT A to Ordinance No. 01-925AB
November1December 5, 2001

analysis and conclusion and send a copy to the city or county, MPAC, the Department of
Land Conservation and Development and those persons who participated in the

proceeding.

D. If the Council finds that the proposed amendment does not comply with the functional
plan, the Council shall advise the city or county that it may (1) revise and adopt the
proposed amendment as recommended in the Council order; (2) seek an extension of
time, pursuant to section 3.07.850, to bring the proposed amendment into compliance
with the functional plan; or (3) seek an exception from the functional plan, pursuant to
section 3.07.860. If the Council determines that an amendment of the functional plan is
necessary to resolve the noncompliance, the Council shall include that determination in
its order.

E. The city or county or a person who participated in the proceeding may seek review of the
Council’s order as a land use decision described in ORS 197.015(10)a)}(A).

3.07.850 GitizenInvelvement ProcessExtension of Compliance Deadline

forextensions: A city or county may seek an extension of time for compliance with the
functional plan. The city or county shall file an application for an extension on a form
provided for that purpose by Metrethe Executive Officer. Upon receipt of an
application, Metrothe Executive Officer shall set the matter for a public hearing before
the Metro Council and shall notify the city or county, MPAC, the Department of Land
Conservation and Development and those persons who request notification of
applications for extensions
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EXHIBIT A to Ordinance No. 01-925AB
Nevember1December 5, 2001

esder— Thc Metro Councﬂ shall hold a publlc hcanng to con51der the extension. Any
person may testify at the hearing. The Council may grant an extension if it finds that: (1)
the city or county is making progress toward accomplishment of its compliance work
program; or (2) there is good cause for failure to meet the deadline for compliance.

may estabhsh terms and condmons for the extensmn in order to ensure that compliance is

achieved in a timely and orderly fashion and that land use decisions made by the city or
county during the extension do not undermine the ability of the city or county to achieve
the purposes of the functional plan requirement or of the region to achieve the 2040
Growth Concept. A term or condition must relate to the requirement of the
functional plan to which the Council grants the-exception extension. The Council
shall incorporate the terms and conditions into its order on the extension. The Council
shall not grant more than two extensions of time to a city or a county. The Council shall
not grant an extension of time for more than one vear.

D. The city or county or any person who received a copy of the order may seek review of the
order by the Metro Council by filing an application for review on a form provided for that
purpose by Metro. Upon receipt of an application, Metro shall notify the city or county
and those persons who have requested a copy of the order. The Metro Council shall issue
an order with its conclusion and analysis and send a copy to the city or county, MPAC,
the Department of Land Conservation and Development and those persons who
participated in the proceeding. The city or county or a person who participated in the
proceeding may seek review of the Council’s order as a land use decision described in
ORS 197.015(10)@)(A).

E. If an application for review of an extension order is filed, the Metro Council shall hold a
public hearing to consider the extension. Any person may testify at the hearing. The
Council shall issue an order with its conclusion and analysis and send a copy to the city
or county, the applicant for review, MPAC, the Department of Land Conservation and
Development and those persons who participated in the Council proceeding. The city or
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EXHIBIT A to Ordinance No. 01-925AB
November 1December 5, 2001

county or a person who participated in the proceeding may seek review of the Council’s
order as a land use decision described in‘ ORS 197.015(10)(a)(A).

3.07.860 EnforcementException from Compliance |

city or county may seek an exception from compliance with a functional plan
requirement by filing an application on a form provided for that purpose by Metrothe
Executive Officer. Upon receipt of an application, Metrothe Executive Officer shall set
the matter for a public hearing before the Metro Council and shal] notify MPAC, the

Department of Land Conservation and Development and those persons who request

notification of requests for exceptions.

a 0 0 )
S (1]

funding prierties: The Metro Council shali hold a public hearing to consider the
exception. The Council may grant an exception if it finds: (1} it is not possible to achieve
the requirement either because (a) topographic or other physical constraints render
achievement impracticable, or (b) an existing development pattern allows no practicable
opportunity to make progress toward achievement of the requirement; {2) this exception
and likely similar exceptions will not render the objective of the requirement
unachievable region-wide; (3) the exception will not reduce the ability of another city or
county to comply with the requirement; and (4) the city or county has adopted other
measures more appropriate for the city or county to achieve the intended result of the
requirement.

autherized by law.The Council may establish terms and conditions for the exception in

order to ensure that it does not undermine the ability of the region to achieve the 2040
Growth Concept. The Council shall incorporate the terms and conditions into its order on
the exception.

D. The Council shall issue an order with its conclusion and analysis and send a copy to the
city or county, MPAC, the Department of Land Conservation and those persons who
have requested a copy of the order. The city or county or a person who participated in the

proceeding may seek review of the Council’s order as a land use decision described in
ORS 197.015(10)a)XA).

iA7.4.3 T\01-925ExA 001
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EXHIBIT B to Ordinance No. 01-925AB |
November 1, 2001

Add the following sections 3.07.870, 3.07.880 and 3.07.890 to Title 8 of the Urban Growth
Management Functional Plan:

3.07.870 Enforcement of Functional Plan

A. A city or county that proposes to amend its comprehensive plan or land use regulations
shall notify Metrethe Executive Officer at least 45 days prior to the first public hearing
held by the city or county to consider the amendment. The city or county shall submit to
Metrothe Executive Officer an analysis of compliance of the proposed amendment with
applicable functional plan requirements at least one week prior to the public hearing.

B. The Metro Council may initiate enforcement proceedings under this section if a city or
county has failed to meet a deadline in an extension granted pursuant to section 3.07.850
or if it has good cause to believe that a city or county is engaging in a pattern or a practice
of decision-making that is inconsistent with the functional plan or local ordinances
adopted by the city or county to implement the plan, or with the terms or conditions in an
extension. The Council may consider whether to initiate enforcement proceedings upon
the request of Metro or a councilor.

C. If the Metro Council concludes that there is good cause pursuant to subsection B of this
section, Metrethe Executive Officer shall set the matter for a public hearing before the
Council within 90 days of its conclusion. MetreThe Executive Officer shall publish
notice of the hearing in a newspaper of general circulation in the city or county and send
notice to the city or county, MPAC, the Department of Land Conservation and
Development and any person who requests a copy of such notices.

D. MetroThe Executive Officer shall prepare a report and recommendation on the pattem
or practice, with a proposed order, for consideration by the Metro Council. MetreThe
Executive Officer shall publish the report at least 14 days prior to the public hearing and
send a copy to the city or county and any person who requests a copy.

E. If the Metro Council concludes that the city or county has not engaped in a pattern or
practice of decision-making that that is inconsistent with the functional plan or local
ordinances adopted by the city or county to implement the plan or with terms or
conditions of an extension granted pursuant to section 3.07.850, the Council shall enter
an order dismissing the matter. If the Council concludes that the city or county has
engaged in such a pattern or practice of decision-making, the Council shall issue an order
that sets forth the noncompliance and directs changes in the city or county ordinances
necessary to remedy the pattern or practice. The Council shall issue its order, with
analysis and conclusions, not later than 30 days following the public hearing on the
matter. MetreThe Executive Officer shall send a copy of the order to the city or county,
MPAC, the Department of Land Conservation and Development and any person who
requests a copy.

3.07.880 Compliance Report and Certification
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EXHIBIT B to Ordinance No. 01-925AB |
November 1, 2001

3.07.880 Compliance Report and Certification

A fMetro} The Executive Officer shall submit a reportJannually} to the Metro Council by
December 31 of each calendar year on compliance by cities and counties with the Urban

Growth Management Funct[on Planmneludmg—the—rmplemelmnef-thuechapter

oaeh%alendar—years] The report shall mclude an accountlng of compllance W|th each
requirement of the functional plan by each city and county in the district. The report shall
explain each instance of noncompliance and recommend action that would bring the city
or county into compliance with the functional plan requirement. The report shall also
include an evaluation of the implementation of this chapter and its effectiveness in
helping achieve the 2040 Growth Concept.

B. Upon receipt of the compliance report, the Metro Council shall set a public hearing for
the purpose of receiving testimony on the report and determining whether a city or
county has fully complied with the requirements of the functional plan. -[Metro} The |
Executive Officer shall notify all cities and counties, the Department of Land
Conservation and Development and any person who requests notification of the hearing
of the date, time and place of the hearing. The notification shall specify that it is not the
purpose of the hearing to determine whether previous amendments of comprehensive
plans or land use regulations made by a city or county comply with functional plan
requirements if those amendments already comply (by operation of law (because no
appeal of the amendment was made to the Land Use Board of Appeals or because any
appeal has been finally decided)] pursuant to subsections F and G of section 3.07.810
and that no testimony on such previous amendments will be heard. Any person may
testify, orally or in writing, at the public hearing.

C. Following the public hearing, the Metro Council shall enter a compliance order. The
order shall set forth, based upon the {Metro] Executive Officer’s report submitted |
pursuant to subsection A and upon testimony at the public hearing pursuant to
subsection B, whether each city and county complies with each functional plan
requirement. The order may rely upon the fMetro] report for its findings of fact and |
conclusion of compliance or noncompliance unless the Council receives testimony
during its public hearing that takes exception to the report on the question of compliance
or noncompliance with a functional plan requirement.. If the Council receives such
testimony, the order shall include supplemental findings and conclusions to address the
testimony. {Metro} The Executive Officer shall send a copy of its order to cities and |
counties and any person who testifies, orally or in writing, at the public hearing. |

D. A city or county or a person who testified, orally or in writing, at the public hearing, may
seek review of the Council's order as a land use decision described in ORS
197.015(10)(a)(A).

3.07.890 Citizen Involvement in Compliance Review
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EXHIBIT B to Ordirance No. 01-925AB |
November 1, 2001

A. Any citizen may contact Metro staff or the Executive Officer or appear before the Metro
Council to raise issues regarding local functional plan compliance, to request Executive
Officer participation in the local process, or to request the Metro Council to appeal a
local enactment for which notice is required to be given to the Executive Officer pursuant
to section 3.07.870A. Such contact may be oral or in writing and may be made at any
time during or at the conclusion of any city or county proceeding to amend a
comprehensive plan or implementing ordinance for which notice is required to be given
to the Executive Officer. All such requests to participate or appeal made in writing shall
be forwarded to the Metro Council.

B. In addition to considering requests as described in A above, the Metro Council shall at
every reqularly scheduled Council meeting provide an opportunity for citizens to address
the Council on any matter related to this functional plan.

C. Cities, counties and the Metro Council shall comply with their own adopted and
acknowledged Citizen Involvement Requirements (Citizen Involvement) in all decisions,
determinations and actions taken to implement and comply with this functional plan. The
Executive Officer shall at ieast annually publish and distribute a Citizen Involvement fact
sheet, after consultation with the Metro Committee for Citizen Involvement, that fully
describes all opportunities for citizen involvement in Metro's Regional Growth
Management Process as well as the implementation and enforcement of this functional
plan.

T\7.4.3.7\01-925ExR.001
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EXHIBIT C to Ordinance No. 01-925AB |
November 1, 2001

Amend section 7.5 of the Regional Framework Plan Ordinance 97-715B as follows:

1.5 Functional Plans

Functional plans are limited purpose plans, consistent with this Framework Plan, which address
designated areas and activities of metropolitan concern. Functional plans are established in state
law as a way Metro may recommend or require changes in local plans. This Framework Plan
uses functional plans as the identified vehicle for requiring changes in local plans in order to
achieve consistence and compliance with this Framework Plan.

Those functional plans or functional plan provisions containing recommendations for
comprehensive planning by cities and counties may not be final land use decisions. Ifa
provision in a functional plan, or an action implementing a functional plan require changes in an
adopted and acknowledged comprehensive plan, then the adoption of a provision or action will
be a final land use decision. If a provision in a functional plan, or Metro action implementing a
functional plan require changes in an adopted and acknowledged comprehensive plan, then that
provision or action will be adopted by Metro as a final land use action required to be consistent
with statewide planning goals. In addition, Regional Framework Plan components will be
adopted as functional plans if they contain recommendations or requirements for changes in
comprehensive plans. These functional plans, which are adopted as part of the Regicnal
Framework Plan, will be submitted along with other parts of the Regional Framework Plan to
LCDC for acknowledgment of their compliance with the statewide planning goals. Because
functional plans are the way Metro recommends or requires local plan changes, most Regional
Framework Plan components will probably be functional plans. Until Regional Framework Plan
components are adopted, existing or new functional plans will continue to recommend or require
changes in comprehensive plans.

¢ Existing Functional Plans. Metro shall continue to develop, amend and implement, with the
assistance of cities, counties, special districts and the state, statutory-required functional
plans for air, water and transportation, as directed by ORS 268.390(1) and for land use
planning aspects of solid waste management as mandated by ORS Ch. 459.

¢ New Functional Plans. New functional plans shall be proposed from one of two sources:

¢ MPAC may recommend that the Metro Council designate an area or activity of
metropolitan concern for which a functional plan should be prepared; or

¢ the Metro Council may propose the preparation of a functional plan to designate an area
or activity of metropolitan concern and refer that proposal to MPAC.

The matters required by the Charter to be addressed in the Regional Framework Plan shall
constitute sufficient factual reasons for the development of a functional plan under ORS 268.390.
However, the actual adoption of a functional plan will be subject to the procedures specified
above.

Upon the Metro Council adopting factual reasons for the development of a new functional plan,
MPAC shall participate in the preparation of the plan, consistent with these goals and objectives
and the reasons cited by the Metro Council. After preparation of the plan and seeking broad
public and local government consensus, using existing citizen involvement processes established
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by cities, counties and Metro, MPAC shall review the plan and make a recommendation to the
Metro Council. The Metro Council may act to resolve conflicts or problems impeding the
development of a new functional plan and may complete the plan if MPAC is unable to complete
its review in a timely manner.

The Metro Council shall hold a public hearing on the proposed plan and afterwards shall:
¢ adopt the proposed functional plan; or

e refer the proposed functional plan to MPAC in order to consider amendments to the proposed
plan prior to adoption; or

¢ amend and adopt the proposed functional plan; or
e reject the proposed functional plan.

The proposed functional plan shall be adopted by ordinance and shall include findings of
consistency with these goals and objectives.

¢ Functional Plan Implementation and Conflict Resolution. Adopted functional plans shall be
regionally coordinated policies, facilities and/or approaches to addressing a designated area
or activity of metropolitan concern, to be considered by cities and counties for incorporation
in their comprehensive land use plans. If a city or county determines that a functional plan
requirement should not or cannot be incorporated into its comprehensive plan, then Metro
shall review any apparent inconsistencies by the following process:

e Metro and affected local governments shall notify each other of apparent or potential
comprehensive plan inconsistencies.

e After Metro staff review, MPAC shall consult the affected jurisdictions and attempt to
resolve any apparent or potential inconsistencies.

e MPAC shall conduct a public hearing and make a report to the Metro Council regarding
instances and reasons why a city or county has not adopted changes consistent with
requirements in a regional functional plan.

e The Metro Council shall review the MPAC report and hold a public hearing on any
unresolved issues. The Council may decide to:

¢ amend the adopted regional functional plan; or

* initiate proceedings to require a comprehensive plan change; or

» find there is no inconsistency between the comprehensive plan(s) and the functional
plan:; or
e _grant an exception to the functional plan requirement.

i17.4.3.TW01-925ExC.001
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STAFF REPORT

CONSIDERATION OF ORDINANCE 01-925AB, FOR THE PURPOSE OF AMENDING
METRO CODE TITLE 8 (COMPLIANCE PROCEDURES) AND TITLE 1 (REQUIREMENTS
FOR HOUSING AND EMPLOYMENT ACOMMODATION) OF THE URBAN GROWTH
MANAGEMENT FUNCTIONAL PLAN AND SECTION 7.5 OF THE REGIONAL
FRAMEWORK PLAN ORDINANCE 97-715B TO REVISE THE PROCESS FOR
ADJUDICATION AND DETERMINATION OF CONSISTENCY OF LOCAL
COMPREHENSIVE PLANS WITH THE URBAN GROWTH MANAGEMENT
FUNCTIONAL PLAN, AND TO REVISE THE PROCESS AND CRITERIA FOR
EXCEPTIONS FROM AND EXTENSIONS TO COMPLY WITH THE FUNCTIONAL PLAN;
AND DECLARING AN EMERGENCY

Date: November 1, 2001 Prepared by: Michael Morrissey

Proposed Action: Ordinance 01-925B amends Metro code and the regional Framework Plan to |
provide consistency and clarity to Metro’s capacity to assess local jurisdictions compliance with
the Urban Growth Management Functional Plan and to enhance Metro’s options for ensuring that
compliance.

Factual Background and Analysis: The Urban Growth Management Functional Plan for early
adoption of the 2040 Growth Concept was adopted in November of 1996, by ordinance. A
deadline for compliance with the titles of the functional plan was established as February 1999,
and jurisdictions were required to report progress on compliance, six months prior to that
deadline. A process was established to allow for Council approval of time extensions for
jurisdictions to complete their work, and also allowed for exception requests. Council has
granted extensions to local jurisdictions on several occasions.

At this time, local compliance with the several titles of the functional plan is estimated to be over
85%. Title 1 capacity for dwelling units is estimated to be more than 93%, and for jobs at over
100% based on compliance to-date. The comphiance work 1s important to Metro in that it
indicates progress in implementing the 2040 Growth Concept generally, and assists in meeting
requirements of periodic review specifically.

The council is considering a last round of extension requests extending into 2002, and finds that
clarifications to metro code are required to clarify the extension and exception process.
Specifically the code does not currently authorize or provide guidance for conditions Metro may
wish to attach to extensions. This is now addressed in Exhibit A, section 3.07.850. Sub-section
.850 also allows for a maximum of two extensions, of no more than 1 year each.

The recommended code amendments revise the criteria for exception requests, and allow for the

establishment of terms or conditions to an exception. Exhibit C to ordinance 01-925B amends |
the Regional Framework Plan by adding the granting of an exception to a functional plan
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requirement, to the options available to the council in the event of a unresolved issue with a local
jurisdiction with regard to compliance to the Functional Plan.

Certain confusing or redundant sections of the code have been clarified throughout, specifically
with regard to criteria for exceptions. Further, the current code does not address application of a
functional plan requirement to local land use decisions. This is now addressed in exhibit A
section 3.07.810.

Existing Law: Ordinance 01-925B amends Metro Code sections 3.07.810 to 3.07.860, 307.870,
307.880 and 307.890 to Title 8 of the Functional Plan, Compliance Procedures.

Section 7.5 of the Regional Framework Plan is also amended.

Budget Impact: There is no budget impact associated with passage of this ordinance.
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BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF FOR THE PURPOSE OF
AMENDING METRO CODE TITLE 8 (COMPLIANCE
PROCEDURES) AND TITLE 1 (REQUIREMENTS FOR
HOUSING AND EMPLOYMENT ACCOMMODATION)
OF THE URBAN ) GROWTH MANAGEMENT
FUNCTIONAL PLAN AND SECTION 7.5 OF THE
REGIONAL FRAMEWORK PLAN ORDINANCE 97-
715BTO REVISE THE PROCESS FOR ADJUDICATION
AND DETERMINATION OF CONSISTENCY OF
LOCAL COMPREHENSIVE PLANS WITH THE URBAN
GROWTH MANAGEMENT FUNCTIONAL PLAN, AND
TO REVISE THE PROCESSES AND CRITERIA FOR
EXCEPTIONS FROM AND EXTENSIONS TO COMPLY
WITH THE FUNCTIONAL PLAN

ORDINANCE NO. 01-925

Introduced by Community
Planning Commiittee

S’ Nt st vt Nt vt St Nmaat” St Svgat’ vt g’ g’ g’

WHEREAS, the success of the 2040 Growth Concept depends upon local government
compliance with the Urban Growth Management Functional Plan; and

WHEREAS, Chapter II, Section 5(2)(e) of the Metro Charter requires, and
ORS 268.390(5) authorizes, Metro to adopt by ordinance a program for determining the
consistency of local comprehensive plans with the Regional Framework Plan; and

WHEREAS, Metro’s current code provisions for determining consistency of local plans
with the Urban Growth Management Functional Plan do not provide Metro with all of the tools
necessary to ensure overall compliance by cities and counties with the plan and accomplishment
of the 2040 Growth Concept; and

WHEREAS, Objective 5.3 of the Regional Urban Growth Goals and Objectives
(“RUGGO”), which provides a process for resolution of inconsistencies between local
comprehensive plans and functional plan requirements, was incorporated with all of the RUGGO

into the Regional Framework Plan by Ordinance 97-715B; now, therefore,
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THE METRO COUNCIL ORDAINS AS FOLLOWS:

1.

Sections 3.07.810 to 3.07.860 of Title 8, Compliance Procedures, of the Urban Growth
Management Functional Plan are hereby amended as indicated in Exhibit “A”, attached
and incorporated into this ordinance, in order to provide Metro with a full range of tools
to ensure overall local government compliance with the functional plan and to
consolidate compliance procedures into a single title.

Sections 3.07.870 to 3.07.890, as indicated in Exhibit “B”, attached and incorporated into
this ordinance, are hereby added to Title 8, Compliance Procedures, of the Urban Growth
Management Functional Plan in order to provide Metro with a full range of tools to
ensure overall local government compliance with the functional plan and to consolidate
compliance procedures into a single title.

Section 7.5 of the Regional Framework Plan Ordinance 97-715B is hereby amended as
indicated in Exhibit “C”, attached and incorporated into this ordinance, in order to allow
Metro to grant exceptions to the Urban Growth Management Functional Plan.

Section 3.01.160(E) of Title 1 (Requirements for Housing and Employment
Accommodation) of the Urban Growth Management Functional Plan is hereby repealed

in order to consolidate compliance procedures into Title 8.

ADOPTED by the Metro Council this day of November, 2001.

David Bragdon, Presiding Officer

ATTEST: Approved as to Form:

Recording Secretary Daniel B. Cooper, General Counsel

1A7.4.3 T\ -925.001
OGC/RPBAvw (1101/01)
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EXHIBIT A to Ordinance No. (1-925
November 1, 2001

Amend sections 3.07.810 to 3.07.860 of Title 8 of the Urban Growth Management Functional
Plan as follows:

3.07.810 Compliance-Reguired with the Functional Plan

A.

pess&b}e—The purpose of thJS section is to establlsh a process for dctermmmg whether an

amendment to a comprehensive plan or land use regulation intended by a city or county
to carry out a requirement of the Urban Growth Management Functional Plan complies
with the plan. The Council intends the process to be efficient and cost-effective for local
governments and Metro and to provide an opportunity for Metro to interpret the
requirements of its functional plan.

W&%&Mﬁﬂ%mcmes and countles shall amend thelr
comprehensive plans and land use regulations to comply with the functional plan within
two years after its acknowledgement by the Land Conservation and Development
Commission, or after such other date specified in the functional pltan. Metro shall notify
cities and counties of the compliance date.

C. Notwithstanding subsection A of this section, cities and counties shall amend their
comprehensive plans and land use regulations to comply with sections 3.07.310 to
3.07.340 of Title 3 of the Urban Growth Management Functional Plan by January 31,
2000.

D. Cities and counties that amend their comprehensive plans or land use regulations after the
effective date of the functional plan shall make the amendments in compliance with the
functional plan. Metro shall notify cities and counties of the effective date.

E. Cities and counties whose comprehensive plans and land use regulations do not vet
comply with the functional plan shall. after one vear following acknowledgement of the
plan by the Land Conservation and Development. make land use decisions consistent

with the plan. Metro shall notify cities and counties of the acknowledgement date.
3.07.820 Compliance-Precedures Review by Metro
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EXHIBIT A to Ordinance No. 01-925
November 1, 2001

amendments-implement-the Growth-Cencept.Prior to adoption of an amendment to a
comprehensive plan or land use regulation intended to implement the functional plan, a
city or county shall submit the proposed amendment to Metro. Metro shall review the
proposed amendment for compliance with the plan and submit copies of its analysis and
conclusion to the city or county and those persons who have requested a copy. Metro
shall, where appropriate. include a recommendation with specific revisions to the

proposed amendment that would bring it into compliance with functional plan
requirements.
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EXHIBIT A to Ordinance No, 01-925
November 1, 2001

‘th

ﬁﬂiﬂfﬂl—ﬁFb&ﬂt—éﬂ%‘HBﬁfﬂe&{—eeﬂﬂdef&&eﬂﬁ-If Mctro concludes thdt the proposed
amendment does not comply with the functional plan, Metro shall advise the city
or county that it may (1) revise the ordinance as recommended in the Metro
analysis: (2) seek an extension of time, pursuant to section 3.07.850. to bring the
proposed amendment into compliance with the functional plan; or (3) seek review

of the noncompliance by MPAC and the Metro Council, pursuant to sections
31.07.830 and 3.07.840.

feqﬁﬁed—m—seeﬁef%-s%@{-&)—ei—ﬁ&s—t—ft-lelf Metro concludes that the Qropoqed
amendment complies with the functional plan. any person who received a copy of
Metro’s analysis may seek review of the conclusion by the Metro Council, pursuant to
section 3.07.840.
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Metropolitan Policy Advisory Committee

erdinance-shall-be-consistent-with-the requirementsof this-functional plan:A city or

county may seek review of Metro’s conclusion of noncompliance under section

3.07.820B by MPAC and the Metro Council. The city or county shall file an application
for MPAC review con a form provided for that purpose by Metro. Upon receipt of a
completed application. Metro shall set the matter on the MPAC agenda and notify those
persons who request notification of MPAC reviews. -
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EXHIBIT A to Ordinance No. 01-925
November 1, 2001

a-final-heartiz-on-the proposed-amendment-MPAC shall hold a public hearing on the
noncompliance. Any person may testity at the hearing. MPAC shall attempt to resolve
any apparent or potential inconsistency between the proposed amendment and the
functional plan. MPAC shall prepare a report to the Metro Council that sets forth reasons
for the inconsistency. Metro shall send a copy of the report to the city or county and

those persons who request a copy.

3.07.840 Compliance PlanAssistanceReview by Metro Council

bl ) - Fitlos-to-8_if _
Upon receipt of a report from MPAC under section 3.07.830, Metro shall set the matter
for a public hearing before the Metro Council and notify the city or county and those
persons who request notification of Council reviews.
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EXHIBIT A to Ordinance No. 01-925
November 1, 2001

person who qualifies under sections 3.07.820A may seek review by the Metro Council of
a Metro conclusion on compliance of a proposed amendment with the functional plan.
The person shall file an application for Council review on a form provided for that
purpose by Metro. Metro shall set the matter for a public hearing before the Council and
notify the city or county, the Department of Land Conservation and Development and
those persons who request notification of Council reviews.

Azt tha Alg o 0 0o 2 ) O
cH v

review-and-comment-The Council shall hold a public hearing on the matter within 90
days after receipt of a report from MPAC under subsection A or within 90 days after the
filing of a complete application under subsection B. Any person may testify at the
hearing. The Council shall issue an order of compliance or noncompliance with its

analysis and conclusion and send a copy to the city or county, MPAC, the Department of
Land Conservation and Development and those persons who participated in the

proceeding.

D. If the Council finds that the proposed amendment does not comply with the functional
plan, the Council shall advise the city or county that it may (1) revise and adopt the
proposed amendment as recommended in the Council order; (2) seek an extension of
time, pursuant to section 3.07.850. to bring the proposed amendment into compliance
with the functional plan; or (3) seek an exception from the functional plan, pursuant 1o
section 3.07.860. If the Council determines that an amendment of the functional plan is

necessary to resolve the noncompliance. the Council shall include that determination in
its order.

E. The ¢ity or county or a person who participated in the proceeding mav seek review of the
Council’s order as a land use decision described in ORS 197.015(10)(a)(A).

3.07.850 Citizentavolvement PrecessExtension of Compliance Deadline

= Pt
! O

C =0 o

writing-shatl be forwardedto-the Metro-CouneilA city or county may seek an extension
of time for compliance with the functional plan. The city or county shall file an
application for an extension on a form provided for that purpose by Metro. Upon receipt
of an application, Metro shall notify the Metro Council, MPAC, the Department of Land
Conservation and Development and those persons who request notification of requests

for extensions.
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EXHIBIT A to Ordinance No. 01-925
November 1, 2001

'
=

the-Counctl-on-any-matter related-to-thisfunetional plan-Metro may grant an extension of
timme if it finds that (1) the city or county is making progress toward accomplishment of
its compliance work program, or (2) there is good cause for failure to meet the deadline
for comphiance. Metro shall issue an order with its conclusion and analysis and send a
copy to the city or county, the Metro Council. MPAC. the Department of Land
Conservation and Development and those persons who have requested a copy of the
order.

Qo a0 o abhod a - = ma At aVa LT §)
v -yne C ol oy v A
= =

g : les ration-aixd 0 H an-Metro may
establish terms and conditions for the extension in order to ensure that compliance is

achieved in a timely and orderly fashion and that land use decisions made by the city or
county during the extension do not undermine the ability of the citv or county to achieve
the purposes of the functional plan requirement or of the region to achieve the 2040
Growth Concept. Metro shall incorporate the terms and conditions into its order on the
extension. Metro shall not grant more than two extensions of time to a city or a countyv.
Metro shall not grant an extension of time for more than one vear.

D. The city or county or any person who received a copy of the order may seek review of the
order by the Metro Council by filing an application for review on a form provided for that
purpose by Metro. Upon receipt of an application, Metro shall notify the city or county
and those persons who have requested a copy of the order.

E. If an application for review of an extension order is filed, the Metro Council shall hold a
public hearing to consider the extension. Any person may testify at the hearing. The
Council shall issue an order with its conclusion and analysis and send a copy to the city
or county. the applicant for review, MPAC. the Department of Land Conservation and
Development and those persons who participated in the Council proceeding. The city or
county or a person who participated in the proceeding may seek review of the Council’s
order as a land use decision described in ORS 197.015(10)(a)}(A).

3.07.860 EnforeementException from Compliance
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requirement by filing an application on a form provided for that purpose by Metro. Upon
receipt of an application, Metro shall set the matter for a public hearing before the Metro
Council and shall notify MPAC. the Department of Land Conservation and Development

and those persons who request notification of requests for exceptions.

funding prierities-1The Metro Council shall hold a public hearing to consider the
exception. The Council may grant an exception if it finds: (1) it is not possible to achieve
the requirement either because (a) topographic or other physical constraints render
achievement impracticable, or (b) an existing development pattern allows no practicable
opportunity to make progress toward achievement of the requirement: (2) this exception
and likely similar exceptions will not render the objective of the requirement
unachieveable region-wide; (3) the exception will not reduce the ability of another city
our county to comply with the requirement; and (4) the city of county has adopted other
measures more appropriate for the city or county to achieve the intended result of the

requirement.

Q) a¥a O airai A% e
1 + ]

autherized-bylaw-The Council may establish terms and conditions for the exception in
order to ensure that it does not undermine the ability of the region to achieve the 2040
Growth Concept. The Council shall incorporate the terms and conditions into its order on

the exception.

D. The Council shall issue an order with its conclusion and analysis and send a copv to the
city or county, MPAC, the Department of Land Conservation and those persons who
have requested a copy of the order. The city or county or a person who participated in the
proceeding may seek review of the Council’s order as a land use decision described in
ORS 197.015(10)a)(A).

i7.4.3 TW01-925ExA, 001
OGCRPBAvw (110101)
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Amendment No. 1 to Exhibit A
to Ordinance No. 01-925

November 9, 2001
Revise Section 3.07.830 in Ordinance No. 01-925, as follows

1. Change subsection B to C.

2. Add new subsection B, as follows:

L1

‘Metro may seek review of city or county compliance with a functional plan requirement by
MPAC and the Metro Council after the deadline for compliance with that requirement. Metro
shall file an application for MPAC review on the form described in subsection A of this section

and shali set the matter on the MPAC agenda. Metro shall notify the c1t1 or county and those
persons who request notification of MPAC reviews.”
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Amendment No.2 to Exhibit A
to Ordinance No. 01-925

November 6, 2001

Alternative to Section 3.07.850 in Ordinance No. 01-925 ordered by Metro Community Planning
Committee

Section 3.07.850 Extension of Compliance

A

A city or county may seek an extension of time for compliance with the functional plan.
The city or county shall file an application for an extension on a form provided for that
purpose by Metro. Upon receipt of an application, Metro shall set the matter for a public
hearing before the Metro Council and shall notify the city or county, MPAC, the
Department of Land Conservation and Development and those persons who request
notification of applications for extensions.

The Metro Council shall hold a public hearing to consider the extension. Any person
may testify at the hearing. The Council may grant an extension if it finds that: (1) the city
or county is making progress toward accomplishment of its compliance work program; or
(2) there is good cause for failure to meet the deadline for compliance.

The Metro Council may establish terms and conditions for the extension in order to
ensure that compliance is achieved in a timely and orderly fashion and that land use
decisions made by the city or county during the extension do not undermine the ability of
the city or county to achieve the purposes of the functional plan requirement or of the
region to achieve the 2040 Growth Concept. The Council shall incorporate the terms and
conditions into its order on the extension. The Council shall not grant more than two
extensions of time to a city or a county. The Council shall not grant an extension of time
for more than one year.

The Metro Council shall issue an order with its conclusion and analysis and send a copy
to the city or county, MPAC, the Department of Land Conservation and Development
and those persons who participated in the proceeding. The city or county or a person

who participated in the proceeding may seek review of the Council’s order as a land use
decision described in ORS 197.015(10)(a)(A).
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EXHIBIT B to Ordinance No. 01-925
November 1, 2001

Add the following sections 3.07.870, 3.07.880 and 3.07.890 to Title 8 of the Urban Growth
Management Functional Plan:

3.07.870 Enforcement of Functional Plan

A.

A city or county that proposes to amend its comprehensive plan or land use regulations

shall notify Metro at least 45 days prior to the first public hearing held by the city or
county to consider the amendment. The city or county shall submit to Metro an analvsis

of compliance of the proposed amendment with applicable functional plan requirements
at least one week prior to the public hearing.

The Metro Council may initiate enforcement proceedings under this section if a city or

county has failed to meet a deadline in an extension granted pursuant to section 3.07.850
or if 1t has good cause to believe that a city or county is engaging in a pattern or a practice
of decision-making that is inconsistent with the functional plan or local ordinances
adopted by the city or county to implement the plan. or with the terms or conditions in an
extension. The Council may consider whether to initiate enforcement proceedings upon
the request of Metro or a councilor.

If the Metro Council concludes that there is good cause pursuant to subsection B of this

section. Metro shall set the matter for a public hearing before the Council within 90 days
of its conclusion. Metro shall publish notice of the hearing in a newspaper of general
circulation in the city or county and send notice to the city or county, MPAC, the
Department of Land Conservation and Development and any person who requests a copy
of such notices.

Metro shall prepare a report and recommendation on the pattern or practice, with a

proposed order, for consideration by the Metro Council. Metro shall publish the report at
least 14 days prior to the public hearing and send a copy to the city or county and any
person who requests a copy.

If the Metro Council concludes that the city or county has not engaged in a pattern or

practice of decision-making that that is inconsistent with the functional plan or local

ordinances adopted by the city or county to implement the plan or with terms or
conditions ot an extension granted pursuant to section 3.07.850, the Council shall enter
an order dismissing the matter. If the Council concludes that the city or county has
engaged in such a pattern or practice of decision-making, the Council shall issue an order
that sets forth the noncompliance and directs changes in the city or countv ordinances
necessary to remedy the pattern or practice. The Council shall issue its order. with
analysis and conclusions. not later than 30 days following the public hearing on the
matter. Metro shall send a copy of the order to the city or county. MPAC, the
Department of Land Conservation and Development and any person who requests a copy.

3.07.880 Compliance Report
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EXHIBIT B to Ordinance No. 01-925
November 1, 2001

Metro shall report annually on compliance by cities and counties with functional plan

requirements, including the implementation of this chapter and its effectiveness in helping

achieve the 2040 Growth Concept. Metro shall make its report to the Metro Council by
December 31 of each calendar vear.

3.07.890 Citizen Involvement in Compliance Review

Metro shall facilitate citizen involvement in compliance review. Metro shall provide widespread
public notice of Metro review of city and county comprehensive plans and land use regulations
for compliance with functional plan requirements. Metro shall maintain a list of persons who
request notice of reviews and copies of reports and orders and shall send requested documents as
provided in this chapter. Metro shall provide an opportunity at regular Council meeting for
citizens to bring matters of compliance before the Council.”

17.4.3.701-925ExB.001
OGC/RPB/vw (11101013 :
Council Ndeptst 2001 legislation\01-925 Ex B.doc
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Amend section 7.5 of the Regional Framework Plan Ordinance 97-715B as follows:

7.5 Functional Plans

Functional plans are limited purpose plans, consistent with this Framework Plan, which address
designated areas and activities of metropolitan concem. Functional plans are established in state
law as a way Metro may recommend or require changes in local plans. This Framework Plan
uses functional plans as the identified vehicle for requiring changes in local plans in order to
achieve consistence and compliance with this Framework Plan.

Those functional plans or functional plan provisions containing recommendations for
comprehensive planning by cities and counties may not be final Jand use decisions. If a
provision in a functional plan, or an action implementing a functional plan require changes in an
adopted and acknowledged comprehensive plan, then the adoption of a provision or action will
be a final land use decision. If a provision in a functional plan, or Metro action implementing a
functional plan require changes in an adopted and acknowledged comprehensive plan, then that
provision or action will be adopted by Metro as a final land use action required to be consistent
with statewide planning goals. In addition, Regional Framework Plan components will be
adopted as functional plans if they contain recommendations or requirements for changes in
comprehensive plans. These functional plans, which are adopted as part of the Regional
Framework Plan, will be submitted along with other parts of the Regional Framework Plan to
LCDC for acknowledgment of their compliance with the statewide planning goals. Because
functional plans are the way Metro recommends or requires local plan changes, most Regional
Framework Plan components will probably be functional plans. Until Regional Framework Plan
components are adopted, existing or new functional plans will continue to recommend or require
changes in comprehensive plans.

e Existing Functional Plans. Metro shall continue to develop, amend and implement, with the
assistance of cities, counties, special districts and the state, statutory-required functional
plans for air, water and transportation, as directed by ORS 268.390(1) and for land use
planning aspects of solid waste management as mandated by ORS Ch. 459.

e New Functional Plans. New functional plans shall be proposed from one of two sources:

¢ MPAC may recommend that the Metro Council designate an area or activity of
metropolitan concern for which a functional plan should be prepared; or

e the Metro Council may propose the preparation of a functional plan to designate an area
or activity of metropolitan concern and refer that proposal to MPAC.

The matters required by the Charter to be addressed in the Regional Framework Plan shall
constitute sufficient factual reasons for the development of a functional plan under ORS 268.390.

However, the actual adoption of a functional plan will be subject to the procedures specified
above.

Upon the Metro Council adopting factual reasons for the development of a new functional plan,
MPAC shall participate in the preparation of the plan, consistent with these goals and objectives
and the reasons cited by the Metro Council. After preparation of the plan and seeking broad
public and local government consensus, using existing citizen involvement processes established
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by cities, counties and Metro, MPAC shall review the plan and make a recommendation to the
Metro Council. The Metro Council may act to resolve conflicts or problems impeding the

development of a new functional plan and may complete the plan if MPAC is unable to complete
its review in a timely manner.

The Metro Council shall hold a public hearing on the proposed plan and afterwards shall:
¢ adopt the proposed functional plan; or

* refer the proposed functional plan to MPAC in order to consider amendments to the proposed
plan prior to adoption; or

¢ amend and adopt the proposed functional plan; or

* reject the proposed functional plan.

The proposed functional plan shall be adopted by ordinance and shall include findings of
consistency with these goals and objectives.

» Functional Plan Implementation and Conflict Resolution. Adopted functional plans shall be
regionally coordinated policies, facilities and/or approaches to addressing a designated area
or activity of metropolitan concern, to be considered by cities and counties for incorporation
in their comprehensive land use plans. If a city or county determines that a functional plan
requirement should not or cannot be incorporated into its comprehensive plan, then Metro
shall review any apparent inconsistencies by the following process:

* Metro and affected local governments shall notify each other of apparent or potential
comprehensive plan inconsistencies.

» After Metro staff review, MPAC shall consult the affected jurisdictions and attempt to
resolve any apparent or potential inconsistencies.

» MPAC shall conduct a public hearing and make a report to the Metro Council regarding
mstances and reasons why a city or county has not adopted changes consistent with
requirements in a regional functional plan.

¢ The Metro Council shall review the MPAC report and hold a public hearing on any
unresolved issues. The Council may decide to:

e amend the adopted regional functional plan; or

¢ 1nitiate proceedings to require a comprehensive plan change; or

» find there is no inconsistency between the comprehensive plan(s) and the functional
plan:; or
e grant an exception to the functional plan requirement.

iA7.4.3. NOI1-925ExC.00]
OGCRPBAvw (11/01/01)

Council Ndepts\2001 legislation\01-925 Ex C.doc
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STAFF REPORT

CONSIDERATION OF ORDINANCE 01-925, FOR THE PURPOSE OF AMENDING
METRO CODE TITLE 8 (COMPLIANCE PROCEDURES) AND TITLE 1
(REQUIREMENTS FOR HOUSING AND EMPLOYMENT ACCOMODATION) OF
THE URBAN GROWTH MANAGEMENT FUNCTIONAL PLAN AND SECTION 7.5
OF THE REGIONAL FRAMEWORK PLAN ORDINANCE 97-715B TO REVISE THE
PROCESS FOR ADJUDICAITON AND DETERMINATION OF CONSISTENCY OF
LOCAL COMPREHENSIVE PLANS WITH THE URBAN GROWTH
MANAGEMENT FUNCTIONAL PLAN, AND TO REVISE THE PROCESS AND

CRITERIA FOR EXCEPTIONS FROM AND EXTENSIONS TO COMPLY WITH THE
FUNCTIONAL PLAN '

Date: . November 1, 2001 - Prepared bj: Michael Morrissey

Proposed Action: Ordinance 01-925 amends metro code and the regional Framework
Plan to provide consistency and clarity to Metro’s capacity to assess local jurisdictions
‘compliance with the Urban Growth Management Functional Plan and to enhance Metro’s
options for ensuring that compliance.

Factual Background and Analysis: The Urban Growth Management Functional Plan
for early adoption of the 2040 Growth Concept was adopted in November of 1996, by
ordinance. A deadline for compliance with the titles of the functional plan was
established as February 1999, and jurisdictions were required to report progress on
compliance, six months prior to that deadline. A process was established to allow for
Council approval of time extensions for jurisdictions to complete their work, and also

allowed for exception requests. Council has granted extensions to local jurisdictions on
several occasions.

At this time, local compliance with the several titles of the functional plan is estimated to
be over 85%. Title 1 capacity for dwelling units is estimated to be more than 93%, and for
Jobs at over 100% based on compliance to-date. The compliance work is important to
Metro in that it indicates progress in implementing the 2040 Growth Concept generally,.
and assists in meeting requirements of periodic review specifically.

The council is considering a last round of extension requests extending into 2002, and
finds that clarifications to metro code are required to clarify the extension and exception
process. Specifically the code does not currently authorize or provide guidance for
conditions Metro may wish to attach to extensions. This is now addressed in Exhibit A,



section 3.07.850. Sub-section .850 also allows for a maximum of two extentions, of no
more than 1 year each. '

The recommended code amendments revise the criteria for exception requests, and allow
for the establishment of terms or conditions to an exception. Exhibit C to ordinance 01-
925 amends the Regional Framework Plan by adding the granting of an exception to a
functional plan requirement, to the options available to the council in the event of a

unresolved issue with a local jurisdiction with regard to compliance to the Functional
Plan.

Certain confusing or redun&ant sections of the code have been clarified throughout,
specifically with regard to criteria for exceptions. Further, the current code does not

address application of a functional plan requirement to local land use decisions. This is
now addressed in exhibit A section 3.07.810.

Budget Impact: There is no budget impact associated with passage of this ordinance.

Existing Law: Ordinance 01-925 amends Metro Code sections 3.07.810 to 3.07.860,
307.870, 307.880 and 307.890 to Title 8§ of the Functional Plan, Compliance Procedures.
Section 7.5 of the Regional Framework Plan is also amended.



