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BEFORE THE COUNCIL OF THE
METROPOLITAN SERVICE DISTRICT

FOR THE PURPOSE OF RECOMMENDING A )
CONTINUANCE OF CLACKAMAS COUNTY'S )
'REQUEST FOR ACKNOWLEDGMENT OF ) Introduced by the Regional
COMPLIANCE WITH THE LCDC GOALS ) Planning Committee

'RESOLUTION NO. 80-188

WHEREAS, Metro is the designated pléhning coordination
body under ORS 197.765; and
, WHEREAS, Under ORS 197.255 the Council is required to
advise LCDC and local jurisdictions preparing comprehensive plans
whether or not such plans are in conformity with the Statewide
Planning Goals; and
WHEREAS, Clackamas County is now requesting that LCDC
a&knowledge its Comprehensive Plan as»complying with the Statewide
P;anning Goals; and
| WHEREAS, LCDC Goal #2 requires that local land use plans
be consistent with regional plans; and
WHEREAS, Clackamas County's Comprehensive Plan has been
evalqated for compliance with LCDC goals and regional plans adopted
by CRAG or Metro prior to June, 1980, in accordance with the
criteria and procedures contained in the "Metro Plan Review Manual"
as suﬁmariéed in the staff reports attached as Exhibit "A" and "B";
and
WHEREAS, Metro finds that Clackamas County's Comprehensivé
‘Plan does not comply with the LCDC Goals #2, #3, #10 and #14; now,

therefore,

A
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BE IT RESOLVED,

L That the Metro Council recommends to LCDC that
Clackamas County's request for compliance acknowledgment be
continued to correct deficiencies under Goals #2, #3, #10 and #14,
as identified in Exhibit "A."

2. That the Executive Officer forward copies of this
Resolution and Staff Report attached hereto as Exhibits "A" and "B"
to LCDC, Clackamas County and to the appropriate agencies.

2 That, subsequent to adoption by the Council of any
goals and objectives or functional plans after June, 1980, the
Council will again review Clackamas County's plan for consistency
with regional plans and notify the County of any changes that may be

needed at that time.

ADOPTED by the Council of the Metropolitan Service District

this 23rd day of October, 1980.

(g Ay

Presiding Of icer/’

MB:ss
496B/135
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Agenda Item 5.1

AGENDA MANAGEMENT SUMMARY

TO: Metro Council

FROM: Executive Officer

SUBJECT: In the Matter of Clackamas County's Request for an Urban
Growth Boundary Change West of Marylhurst

I. RECOMMENDATIONS:

A. ACTION REQUESTED: Adoption oQ? iﬁcepting
the Findings and Recommendatio : Officer
to deny the petition of Clackamas County for amendment of

the Urban Growth Boundary (UGB) west of Marylhurst.

B. POLICY IMPACT: Acceptance of the Hearings Officer's
report means that the UGB will remain unchanged.
Clackamas County will have to amend its comprehensive plan
to reflect this, but the current difference relative to
the location of the UGB should not affect its
acknowledgment request. Since Metro will act on the
County's request after the County has submitted its plan
for acknowledgment, the correction is appropriately
undertaken as a "re-opening” of the plan to achieve
consistency with regional plans. The County's plan
contains a policy to "coordinate with Metro in designating
urban areas..."; should this policy not be implemented by
means of a voluntary plan change, Metro has the authority
to order the County to change its plan to be consistent
with the regional UGB.

. BUDGET IMPACT: None.
II. ANALYSIS:

A. BACKGROUND: When Clackamas County petitioned Metro for a
comprehensive UGB amendment last March, their petition
included the requested addition of approximately 28 acres
of land in the area described as the southern subarea west
of Marylhurst.

The staff recommendation to the Regional Planning
Committee was that this portion of the petition be
denied. The Regional Planning Committee overturned the
staff recommendations and recommended to the Council that
an urban designation for the southern lots in this portion
of the petition be approved. The full Council split
six-six in the final vote on this matter, then voted to
accept the Executive Officer's recommendation that the
requested amendment in this area be separated from the
rest of Clackamas County's petition to be heard by a
Hearings Officer as a contested case.
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The Hearings Officer heard the case on August 1ll. His
Findings and Recommendations, copies of suggested Findings
and Recommendations proposed by each of the parties,
written testimony received and exhibits submitted are
available upon request. ‘

Section 5.02.035(6) of the Metro Code provides that
parties to a contested case proceeding be given the
opportunity to file exceptions to the Hearings Officer's
report and to present argument to the Council on any
exceptions filed. Exceptions filed by the parties are
attached. Staff recommends that oral testimony be limited
to arguments on the exceptions. Metro Counsel will
comment on the exceptions at that time, and the Hearings
Officer will be available for questions. After
considering the arguments, the Council can: 1) adopt the
order as written; or 2) direct staff or the Hearings
Officer to modify the order in a manner specified, and, if
needed, to prepare an ordinance to amend a UGB in the
manner specified.

ALTERNATIVES CONSIDERED: The alternatives of granting all -
or part of the County's petition are discussed in the
Hearings Officer's report.

CONCLUSION: The Council should adopt the attached Order
accepting the Hearings Officer's Findings and
Recommendations.
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HEARING BEFORE THE HEARINGS OFFICER
. OF THE METROPOLITAN SERVICE DISTRICT

CLACKAMAS COUNTY - Request for )

- Urban Growth Boundary Change West ) FINDINGS CONCLUSIONS AND

of Marylhurst in the Southern )‘RECOMMENDATIONS OF HEARINGS
Subarea. . ) OFFICER

INTRODUCTION

This matter involves a proposed expansion of the Urban Growth
Boundary and came before the Hearings Officer on the order of the
Metropolitan Service District (Metro) Council pursuant to Section
l.a.6 of Rule 79-3. Clackamas County, on March 13, 1980,
petitioned Metro to make eight major amendments and ten minor
adjustments to Metro's acknowledged Urban Growth Boundary.
Included in this petition was a proposal to bring approximately 28
acres referred to as the "West of Marylhurst Southern Subarea”
(Southern Subarea) into the Urban Growth Boundary. On April 24,
1980, Metro enacted Ordinance No. 80-89 implementing the majority
of Clackamas County's request, but with respect to the subject
property, after considerable debate on the metter, Metro elected to
separate this portion of Clackamas County's request from the rest
of‘the County's petition‘and to schedule a quasi-judiciél hearing
before a Hearings Officer.

The quasi-judicial hearing was held on August 11, 1980, 'in
Metro's office. Clackamas County, by and through its planning staff
and legal counsel, Scott Parker, presented written and oral
argument as to why the Southern Subarea of the West of Marylhurst
areavshould be added to Meuro's Urban Growth Boundary. Mr. Dennis.

O'Neel, who owns property in the Southern Subarea, also appeared in

Page
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1 5. Memorandum to Jill Hinckley from Gary Bradshaw - Metro.
2 6. Summary of Public Comments - Monday, April 7, 1980 -
3 Metro.
4 7. Letter to Metro from Ted Achilles - Metro.
| 5 8. Letter of April 14, 1980 to Metro from Dennis O'Neel -
6 Metro.
7 9. Minutes of Metro Hearing on April 10, 1980 - Metro.
8 10. Excerpts from report to Regional Planning Committee of
9 april 21, 1980 - Metro.
10 11. Meeting Report of April 21, 1980 - Metro.
11 12. Excerpts from report to Council of April 24, 1980 - Metro.
12 13. Minutes of Metro Hearing of April 24, 1980 - Metro. |
13 14. Ordinance No. 80-89 dated April 24, 1980 - Metro.
14 15. Notice of Contested Case Hearing - Metro.
15 16. Clackamas County Urbén Growth Boundary Amendment - with
16 attached Exhibits No. 1 - 7 - Clackamas County.
17 17. West of Marylhurst Area Map - Clackamas County.
18 18. Map of Land Inside UGB Outside Natural Drainage Basin -
19 Clackamas County.
20 19; Area Map - Clackamas County.
21 oOpponents' Exhibits
22 1. Memorandum in Opposition with attached Exhibits A - F.
23 2. Comprehensive Plan, Clackamas County, Oregon, with pocket
24 parfs.
25 FINDINGS OF FACT
26 1. _The ‘Southern 'Subarea, which is the -subject of this

Page 3 - FINDINGS, CONCLUSIONS AND RECOMMENDATIONS
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4. The land immediately to the west of the Southern Subarea
consists of two farms -- one owﬁed by Mr. Achilles and one fented
by the Wynn family. Dairy cows, goats, horses and sheep are now
cared for and raised on these farms. Within the last few years,
Mr. Achilles has lost. a number of sheep and goats to pet dogs
belonging to homeowners in the subdivision located to the east of
the Southern Subarea. ‘Part of the farm area is used for growing
hay, and another part contains a small vineyard.

5. The easterly 200 feet of Tax Lot 300 (O'Neel's property)
could be served by gravity sewers existing in Marylhurst Drive and
Marylhurst Circle, except for the fact that the City of West Linn
has imposed a moratorium on hookups until the treatment plant of
the Bolton sewer systgm'is expanded. There is no indication in the
records as to when, i ever, the expansion Qill take place.

Exhibit No. 17 demonstrates that a portion of the Southern Subarea

- could be served by a new Aproposed trunk line if this Southern

Subarea is included within the Urban Growth Boundary and
subsequently annexed to West Linn and added ﬁo the Tri-Cities
Service District. As of this date, the Tri-Cities Service District
is formed but not yet funded. Because of a ridge which runs in a
north-south direction across the Southern Subarea, approximately 35
percent of the Sbuthern Subarea could not be served by gravity
sewers and a pumping station will be necessary if this portion of
the Southern Subarea is to be developed.

6. Water is available to the site.

7. Public roads exist to serve the southern portion of the

Page 5 - FINDINGS, CONCLUSIONS AND RECOMMENDATIONS
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and to the Urban Growth Boundary planning process does not
permit a conclusive finding of need or 1lack thereof for

additional residential land in increments of 28 acres or less.

. Twenty-eight acres, if fully-developed with 6.32 units per acre

and 2.5 people per unit, would accommodate 436 people, which is
one-sixth of the 3,000 people that a reésonable 0.2 error
factor, applied to. the total projected year 2000 population,
produces. In other words, it is impossible to dbcument a need
with any statistical reliability for 28 aéres of additional
residential land. 1In the instant case, this criteria cannot be
dispositive in and of 1itself, but must be considered in
relation to the other six criteria of Goal No. 14.

(2) Need for housing, employment opportunities and

livability.

Again, for the reasons stated above, there is insufficient
data to state conclusively that either this requirement has
been meﬁ or not met. However, to the extent that this
requirement requires a showing that the particular property is
needed, the Proponents have not made a showing as to why this
particular property is needed as compared to other property
within the Urban Growth Boundary or even within Clackamas
County.

(3) Orderly and economic provision for public facilitieé

and services.

If the property is to be developed to urban densities,
streets and water facilities will have to be provided by the

7 - FINDINGS, CONCLUSIONS AND RECOMMENDATIONS
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has already built a home on the western edge of Tax Lot 300.
Clackamas County concedes that approximately five acres shogld
not be developed because of slopeé. Of the portion of the
Southern Subarea that remains undeveloped, only approximately
65 percent of that can be served by gravity sewer. in short,
because of the existing pattern of rural development and the
térrain; this property does not provide the "maximum

efficiency" required by this factor.

(5) Environmental, energy, economic and social

consedquences.

Because of the relatively small parcel of 1land under
coﬁsideration, it is difficult to evaluate these consequences.
The elimination of forest land and destruction of the natural
urban buffer would have some negative environmental
consequences. The adverse effect which urbanization would have
on the adjacent farming practices could also create a negative
economic consequence. ' If a sewerage pumping station or
stations will be necessary to serve the western part of the
Subarea, then an adverse energy consequence will result. .

(6) Retention of agricultural land as defined, with Class

I being the highest priority for retention and Class VI the

lowest priority.

The soil suitaﬁility for agricultural use is shown as 82
percent. The fact that the property is currently wooded and
has never been in agricultural production is not determinative.
As noted by‘Opponenté, Some of the_agricultural land to the

9 - FINDINGS, CONCLUSIONS AND RECOMMENDATIONS.



© 0 N9 o vt H» W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

person and through his 1legal counsel, Larry Derr, and argued 1in
favor of adding this area to the Boundary. Clackamas County and
Mr. O'Neel are referred to as "Proponents." Messrs. Ted Achilles,
Stephen Kearney, Erik Eselius and John Lee appeared by and through
their legal counsel, Joe Voboril, and presented both written and
oral argument as to why the Southern Subarea should not be added to
Metro's Urban Growth Boundary. All of these gentlemen own property
in the Southern Subarea. These property owners are referred to as
"Opponents" in the Findings of Fact and Conclusions below.
e -

On August 20, 1980, the presented to the Hearings
Officer Proposed Findings of Fact and Conclusions of Law, and
Order. On September 12, 1980, the Proponents submitted to the
Hearings Officer Proposed Findings, Conclusions and Recommendations
of Hearings Officer.

EXHIBITS

The following Exhibits were offered and admitted into evidence
without objection, except as to the ultimate conclusions contained
therein.

Metro and Clackamas County Exhibits

1 Letter of March 24, 1980 to Rick Gustafson from Ardis
Stevenson - Metro.

2% Clackamas County Goal 14 "Urbanization" Report
Comprehensive Plan, March 13, 1980 - Metro.

3. Additional Comments on UGB Additions - Metro.

4. Letter of April 7, 1980 to Rick Gustafson from David

Abraham - Metro.

Page 2 — FINDINGS, CONCLUSIONS AND RECOMMENDATIONS
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proceeding, 1s comprlsed of three parcels approx1mate1y 2.66 acres
each, a parcel less than one acre, and two parcels approx1mate1y 10
acres each. Stephen Kearney, Erik Eselius and John Lee each own
2.66 acre parcels in the northern portion and each parcel supports
a single family residence. Ted Achilles owns a vacant strip south
of the three parcels of less than one acre. These owners oppose
the inclusion of the Southern Subarea in the UGB. Sophie Skoko and
Dennis O'Neel each own parcels of slightly less than ten acres in
the southern portion. The Skoko parcel is north of O'Neel's and is
undeveloped. It adjoins Marylhurst Drive on the south and has no
other access. The O'Neel property has one single family residence
and similarly adjoins Marylhurst Drive on the east without other
accesa. Mr. O'Neel testified in favor of the proposal as did the
owner of a large parcel to the south of the Southern Subarea.

2. The Southern Subarea has predominantly Class III soils.
The soil suitability for agricultural use 1is indicated as 82
percent Class III and 18 percent Class IV and V. The soil
suitability for Douglas fir forest use is 19 percent Class II and
81 percent Class III. The southern two-thirds of the Southern
Subarea consists of forested land.

3. The land to the north and east of the Southern Subarea
consists of medium to low density residential subdivisions. The
land to the west and southvis‘currently devoted to agricultural
use, most of which is zoned EFU-20 and is in farm deferral. The
recently adopted Clackamas County Cdmprehensive Plan designates

the land to the west and the south for agriculture use.

Page 4 - FINDINGS, CONCLUSIONS AND RECOMMENDATIONS
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Southern Subarea. Development of the aajoiﬁing land within the UGB
will bring additional roads so that the northern portion can be
served both by extension of Marylhurst Drive and by these new
roads. There are no road connections to the west.

CONCLUSIONS

1. The Opponents and Proponents agree that the substantive
criteria for a change in the Urban Growth Boundary are set forth as
seven factors in LCDC Goal No. 14 - Urbanization. They also agree

that the procedure for changing the Urban Growth Boundary is set

forth in Goal No. 2. However, they disagfee as to whether a' change

S

in the Urban Growth Boundary, which includes agricultural or forest
land, requires a Goal No. 2 exception to LCDC Goal No. 3 -
Agricultural Lands, or Goal No. 4 - Forest Lands. The Goals
themselves are unclear as to whether a Goal 2 exception to Goal No.
3 and 4 is requifed“in addieiqnvto a anl 14'ana1ysie. It is also
unclear whether:the -"Compeiling ﬁeasehs ahd_Facts".peQUired for a
Goal No. 2 exception impeses_‘a higher_ burden of proof on a
proponent of change than tﬁe'bﬁrdeh of preof required under Goal
No. 14.

2. The Proponents and Opponents agree that any-change in*the
Urban bGrowth Boundary must .be based upon considerations of the
seven factors set forth in LCDC Goal No. 14. An analysis of these
factors follows:

(1) Demonstrated need to accommodate long-range urban

population growth requirements consistent with LCDC Goals.

The methodology and data available to the Hearings Officer

Page ¢ - FINDINGS, CONCLUSIONS AND RECOMMENDATIONS
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City of West Linn. Sewer service will become available only if
the treqtmeht,plant which serves the Bolton sewer system is
expaﬁded or if the property is added to the Tri-Cities Service
District and this District is funded. At the present time,
however, no local jurisdiction or service district is in a
position to provide sewer service to the Southern Subarea.
Furtherhore, the fact that the Southern Subarea possibly could
at some point in the near future be serviced does not in itself
prove it is "orderly and economic" to do so.

It is possible that an extension of sewer service to the
Southern Subarea will more fully utilize the new proposed trunk
line or the existing sewer facilities and reduce the cost per
dwelling to users élready within the Urban Growth Boundary, and
perhaps reduce it to such a level that providing sewers to
areas already within the Urban Growth Boundary becomes
feasible; however, there 1is no evidence in the record to
indicate that this is the case. Furthermore, the fact that
services could be provided to areas outside the Urban Growth
Boundary by merely connecting to existing services inside the
Boundary does not prove that it is orderly and economical to do

so.

(4) Maximum efficiency of land uses within and on the

fringe of the existing urban area.

A good part pf=the’southern>Subarea is already developed
atiiturél densities. . MeSsrs. Eseliﬁé,'.Kéarney and Lee have
already built homes on lots larger than 2-1/2 acres; Mr. O'Neel

8A— FINDINGS, CONCLUSIONS AND RECOMMENDATIONS
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west is still being cleared for conversion to agricultural use
(Opponents' Exhibit 1, p. 4, and Exhibit B, picture No. 8).

(7) Compatibility of the proposed urban uses with nearby

agricultural activities.

The Opponents have argued vigorously that development of
the Southern Subarea at urban densities will be incompatible
with the nearby agricultural activities. The Opponents
presented specific examples of prior conflict (Oppdnents'
Exhibit l,‘ pp. 2, 3). The bpponents also emphasized the
importance of the "natural buffer" which this property provides
between théiagricultupai:uéésfto the Qest and south, and the
urban uses td the norﬁﬁ and g&st. - o

The Opponents' .argﬁménts afé- well taken and the
Proponents' responses do not address the question of
compatibility of proposed urban uses with nearby agricultural

uses. The Proponents offered two responses: first, they noted

.that there will be no access through the agricultural 1land;

second, they suggest that the land would likely be designated
as rural if it is not included within the Boundary.

It is not only access ways -- or lack thereof -- which
creates the incompatibility, it is also the location of people
at urban densities in close proximity to farming practices
which causes the problems. As for the second response, i.e.,
that the Southern Subarea may be designated rhral, the County

may well be correct. Such a designation, however, would only

‘provide the kind of buffer Opponents seek to retain.

10 - FINDINGS, CONCLUSIONS AND RECOMMENDATIONS
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Not only have the Proponents failed to produce any
evidence to show the proposed urban use would be compatible
with the adjacent agricultural use, the facts clearly indicate
that urban uses would conflict with the agricultural
activities.
3is On balance, an analysis of the above Goal No. 14 factors
leads to the conclusion that the proposed change in the Urban
Growth Boundary should not be granted.

4, Based on the above analysis, it is not necessary to
consider whether a Goal 2 exception is necessary.

RECOMMENDATION

It is recommended the Urban Growth Boundary not be changed to
include the 1land designated as the Southern Subarea West of
Marylhurst, based upon the fact that the Petitioner has not
demonstrated compliance with LCDC Goal No. 14.

DATED: September 21, 198%p\\

M. HERMANN - HEARINGS OFFICER

11 - FINDINGS, CONCLUSIONS AND RECOMMENDATIONS



CONTESTED CASE NO. 80-1

EXCEPTIONS FROM PROPONENTS



1. "CLACKAMAS COUNTY.EXCEPTIONS' TO'HEARINGS OFFICER RECOMMENDATION .

3 WEST OF MARYLHURST UGB AMENDMENT REQUEST -

'uﬁjtsgﬁ:fwi f" Clackamas County takes exceptlon to the Hearlngs Offlcer s:?'

h56§if1nd1ngs, conclu51ons and recommendatlons because;.51nce the tlme
f?nf%efof the ev1dent1ary hearlng, 1mportant new events have made new'ev1;i“
té;fdence avallable whlch 1nvalldate hlS recommendatlon.: Clackamas
‘”léi{County also excepts to the conclu51on and recommendatlon of‘the
fudlul~Hear1ngs Offlcer because he mlslnterpreted and mlsempha51zed the
;iiilev1dence in’ reachlng hlS conclus1on.;v> - L

-12';f,_"¢:;A: A serles of actlons by Clackamas County, the Clty of West,

,',‘-.v'~v 4 -.; ~',-~‘
. "':'.'".-’9.7- § TR

“f13fiL1nn, the Department of Env1ronmental Quallty, and the voters alter;ﬁﬁ@ :

i4';the facts on whlch the Hearlngs Offlcer}oplnlon 1s based ThlS new5"'

]

e ¢ . PO
,,m‘n \ s

"*h515j ev1dence, together w1th a more careful assessment of some of the vbg5t

%16f4facts presented at the August hearlng, dlctate that the West<of

.....

'“7}?17f;Narylhurst area be added to the reglonal urban growth boundary.u vﬁl

'ylgfbfffivf- Cruc1a1 new ev1dence 51nce the August 11 hearlng 1ncludeS{Tf

""}13?*] ;i”;:}' 1' On August 14 the Clty of West Llnn notlfled Metro of.;ﬂf‘ -

'f‘20‘~the c1ty coun01l s formal actlon declarlng both the need for 1nclu51on iaif

| ;4321Qof thls area w1th1n the UGB and the c1ty s commltment to prov1de»;;%f'" B

'”ef22,furban serv1ces.’ Thls c1ty actlon substantlates the Dual Interest fi;f

"7’23vArea Agreement 81gned by both the c1ty and the County 1n June whlch

‘"gf'24v1dent1f1ed the West of Marylhurst 51te ‘as- w1th1n the Clty of West 1ife;f*\"

,"gg25f14nn urban serv1ce area. A copy of thls letter 1s attached
B/ / / / /
1&;Page 1 -



o
Hr?of' serv1ces at the present tlme."_g
r
’.'f13:>of Trl Clty Sewer DlStrlCt fundlng, the DEQ commltment of state funds
TS
‘1
tﬁisyvprov1de urban serv1ces to the subject area,_but also that 1mplementa—u4
i}?ijf‘ ’ , :
ylrldf
S
‘anzoil
:tzli_conclus1on l that 1t 1s 1mp0551ble, glven the magnltude of the UGB; o
‘b"éziuto determlne whether or not thlS 28 -acres- 1s needed to meet long-" |
o3
oy
: 245'v"part1cular property is needed as compared to. other. property w1th1n ‘

"26'fthe UGB or even w1th1n Clackamas County."

- Page 3

”*~County S exceptlons

- The follow1ng facts show these conc1u51ons to be wrong.

+

'_'.l Clackamas County testlmony and map exhlblt l7 show.

ﬂ;thls area to be 1ncluded 1n the Metro 208 plannlng area and alsoﬂy
;show the locatlon of the proposed sewer trunk de51gned to serve thlS

~area,;""

’:7,‘2. Orderly5andueconomic’provisionAof public:facilitieSf

~gdoes not mean prov1d1ng serv1ces "at the present tlme. The UGB
Tis'a "20—year need" boundary. therally thousands of acres of

,land are 1ncluded 1n31de Metro s UGB that do not .meet the crlterlav'

“3.5 The West Linn Clty Counc1l letter, the voter approval

[to purchase bonds, and the County Order declarlng bond 1ssue approval

demonstrate not only jurlsdlctlonal respon51b111ty and commltment to:”

tlon of that commltment can occur qulckly. A[‘

TT.. Demonstratlon of need

Hearlngs Offlcer S conclus1ons

The Hearlngs Offlcer s report states on pages 6 and 7

range growth needs. On page 7, conclu51on 2, the Hearlngs Offlcer S,

report states “the proponents have not made a show1ng as to why thlS
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R

12

18 i
14
l5d
| _'1‘6,'
";7f
BETE
a0l
, éitf
dzzd'lssues ——.compatlblllty of urban dens1t1es near agrlcultural
’W}24 n

%y

»YIV.- Env1ronmental and Energy Consequences'F“T

lfullTZSA of the developable area Wthh ‘can be served by the proposed

sewer trunks 1n81de the UGB to the east.

H2r The property llne spec1f1c UGB for the reglon of

:nece531ty 1ncludes w1th1n 1t ‘'some small amount of undevelopable land.'

V‘To 1nsure that 1009,of the proposed 51te could be served by grav1ty

gl

'Tsewers would requlre dev1atlon from present Metro and LCDC pollc1es

Qfor property llne spec1flc boundarles.‘

g

o s
P sy k) ? few g s
HUC e g A

Hearlngs Offlcer s conclu51on,7'

— ‘ _ :
In conclu31on 5 on page 9,‘the report states "1f a sewerage

pumplng statlon w1ll be necessary . then an- adverse energy

.consequence w1ll result.

County s exceptlon

ThlS 1s clearly 1rrelevant.’ Ev1dence 1n the record shows “_>

.that the steep sloped area fac1ng west that cannot be served by
»grav1ty sewers would not be developed but would serve as. part of theff

-open space requlrements under a Planned Unlt Development approval

by the County

'V;, Compatlblllty with nearby agrlcultural act1v1t1es

Hearlngs Offlcer E conclu51ons

The Hearlngs Offlcer conclus1on 7 on page lO dlscusses two E

act1v1t1es and opponents argument for a "natural buffer.
The Hearlngs Offlcer s report makes several references to -
compatlblllty w1th nearby agrlculture and the need for a buffer g

between urban and agrlcultural uses-:l
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':-«2 The Department of Env1ronmental Quallty Dlrector,

lelllam H.‘Young, notlfled elected off1c1als of Clackamas County and

West Llnn on August 29 of hlS departnent s commltment to use state

_pollutlon control bond funds to purchase approx1mately $10 mllllon
oln bonds for the Trl Clty Sewer DlStrlCt.‘ ThlS commltment 1nsured
}that funds would be avallable for 1mplement1ng publlc serv1ce pro—'f

‘RVlSlon to the trl crty area 1n accord w1th englneerlng studles whlch

") | '1

'1nclude the West of Marylhurst area.~ A copy of thlS 1etter 1s

v:attached- S e RERP S

_F
. wl -

73;~ Voters on September 16 approved the sale of $25 mlllloni R

1n bonds for sewers 1n the Trl Clty Sewer Dlstrlct.

| L
o e N

4 The Board of County Commlss1oners on October 2 adopted

=[Order No. 80 2050 declarlng bond 1ssue approval copy attached

These new actlons, together w1th a rev1ew of “the- record,

B

negate ba51c Hearlngs Offlcer s flndlngs and conclu51ons._f

I:, Prov151on of urban serv1ces-jL

Hearlngs Offlcer S conclu51ons

On page 5, flndlng 5, he states "there is! no 1nd1catlon 1n-

the records ‘as to when, 1f ever, the expan51on (of the sewer system)

'w1ll take place;,, and "the Trl Clty s’ Sewer DlStrlCt 1s formed but

not Yet funded "1":‘ ER

On page 8, 'conclu81on 3 the oplnlon states "at the present;

'1t1me, however, no local jurlsdlctlon or serv1ce dlStrlCt is in- a

pos1tlon to prov1de sewer serv1ce to” the southern subarea.

/7 / /7
/ / Y /
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'*lwf,?' ‘jii/ County s exceptrons :f
'fzf frfjw:_r, ll' These two statements ‘are contradlctory.v The flrst
”ysfistates that need at thlS scale 1s 1mp0551b1e to demonstrate, the‘
‘plﬁifsecond states that we must demonstrate why thlS partlcular plece of;‘y
| auproperty 1s needed.g The record shows that Metro s process for the
V?Clackamas County petltlon for UGB amendment was leglslatlve. Thrs"
”7.;28 acres. was con51dered in a large, statlstlcally justlflable
'78§:amendment request.u B o
jﬂ;9?i’jilfﬁi”li2ﬁf To justlfy that thlS 28.acres‘"1s needed as compared to
‘VﬁOH'other property w1th1n the UGB is an 1mposs1ble burden for Clackamas ft
wrrflrrCounty or Metro. Clackamas County and Metro should not be placed. 1nf'
: _jéi;a p051tlon of hav1ng to Justlfy that thlS 28 acres 1s more acceptablestW
‘.lsrithan all other land on the frlnge of the UGB.; If thlS test were to 7
;'i4}{be applled by Metro, then Clackamas County would be compelled to ; .

;*fi5;‘request that Metro demonstrate why thls 28 acres is less sultable for'w

'331;f;6hflnclu51on 1n51de the UGB than all of the agrlcultural soft areas"7,

:5jl7”;1ncluded 1n51de the UGB in: Washlngton Countv

5;187'III.‘ Max1mum eff1c1ency

'19:vﬁlf,;. Hearlngs Offlcer s conclu51ons o

‘202,Ls45j¢1-? The Hearlngs Offlcer concludes on pages 8 and 9 that “thlshmf'
zhtproperty does not prov1de the max1mum eff1c1ency requlred"’because
‘:22:'four homes ex1st w1th1n the area, and only approx1mately 65% of

: C23: (the undeveloped land) can- be served by grav1ty sewer.“;

“24'5.,{_ff County s exceptlons
25;r*”-f“’"f_ Thls conclu31on 1gnores 51gn1f1cant facts.. Clackamas County

'ﬂéé EXhlblt 17 and oral testlmony show that the subarea represents a

"‘ .. .1.-‘. . . ""v, ‘ "‘ . dal
_ e ,_ $re
Yoo e e
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1 ifh‘ﬁfl‘;h&»'"The ellmlnatlon of forest land and destructlon of |

'1_2»'f’¥;'ﬂ Tyfthe natural urban buffer would have some negatlve env1ron—df”

. B mental consequences.‘, Page 9, conclu51on 5.,

j4fffjlﬂﬂwj;f?{a~7 "The fact that the property is: currently wooded andh-g

stjﬁﬂj pf’l‘_has never been 1n agrlcultural productlon is’ not deter-~

“fGWthff‘”:;fmlnatlve.u As noted by opponents,‘some agrlcultural landf'fh

’;iﬂff_‘fff, p,to the west 1s Stlll belng cleared for convers1on to,‘j

"ngff'ﬁyf?” Qagrlcultural use. , Page 9,»conclu51on 6._ff”

.l19;?f’ff;'ﬂ5lﬂlj‘W‘"The opponents presented spe01f1c examples of prlor.fdy‘n

~%10;;J’il5.7f'“confllct (between urban and agrlcultural uses) ;. the\f

:f'hlii‘:_Tfl;f_jfopponents arguments are well taken and the proponents

w:;ZJ:‘-jﬂwfl~"responses do vnot address the questlon of compatlblllty‘?ﬂij

J S

'-l35f~f‘ﬁ“ i-g Page lO, conclu51on 7.3?£-'

*'vl4"ﬁfjfp"f,jihuiffﬁ. ;3.1t 1s also the locatlon of people at urban

e .
R T

ST IR .ﬁ'tr«;é°‘ i) 1‘~3f“

.16 - ,1“;r'.den51t1es 1n close prox1m1ty;to farmlng practlces whlch
16 causes problems. Page lO,'conclus1on 7 L?Ma
B i ”: N : i ERE

";r

;;fllf_irh'f}'xﬁft‘;ff"such a des1gnat10n (rural),‘however would only

"{18;:’.‘}"l.f'prov1de the klnds of buffer opponents seek to reta1n."7'r"“

le‘ff_lvgl’l‘Page lO, conclu51on 7..‘23r

”i;'k2qﬁj;lh75jﬁ‘ ;ff'f"The facts clearly 1ndlcate that urban uses would

'f[?l;fi;;bdwf?bconfllct w1th the agrlcultural act1v1t1es. . Page ll

wp{?chv’;, ibi“fconclus1on 7

H]“23'5?5 l; i County s exceptlons

'25‘ 1ncompat1b111ty problems experlenced by the opponents were a result :

f26 of urban uses. No connectlon between dogs kllllng sheep and the

’-, Page;sy;;

Tfug24ﬁﬂa13:*'t;~"l;‘ Examlnatlon of the record prov1des no proof that the"j;}‘a
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residences of the dogs being urban was established. Casual observa-
tion of sheep killings would associate the problem with "rural" or
"agricultural" dogs as well as "urban" dogs.

2. The fact that clearing is taking place on adjacent
land is irrelevant. The fact remains that the subarea has not been
used for agriculture for years.

3. The record makes clear, that if a buffer is desirable,
the steep sloped forested area on the west half of the property would
provide it.

Conclusion

The Hearings Officer did not have the advantage of knowing
of voter approval of the Tri-City Sewer District funding proposal
and the other recent events discussed above. These new facts are
absolutely crucial to this case, and to disregard such important new
evidence would thwart justice and good planning. The requested
boundary for the West of Marylhurst subarea should no longer be
singled out but rather should be approved as was the rest of the
Urban Growth Boundary in Clackamas County, a boundary on which the
County labored hard and long. We respectfully request that the
application be approved.

Respectfully submitted,

Sodtt H"Péffér
County Counsel

OF ATTORNEYS FOR CLACKAMAS COUNTY
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BEFORE THE BOARD OF COUNTY COMMISSIONERS

FOR CLACKAMAS COUNTY, OREGON

No. g:()'—-uZZ'CDfﬁ’i3“

ORDER DECLARING BOND
ISSUE APPROVED

'In the Matter of an Election Held )
in Tri-City Service District, )
Clackamas County, Oregon, on the )
Subject of the Issuance of General )
Obligation Bonds. ' )

It appearing to the Board of County Commissioners as
the governing body for Tri-City Service District, Clackamas
County, Orégoh} that on July 31, 1980, pursuant to its order
number 80—1609'and an amending order 6f August 7, 1980,
number 80-1667 the Board of County Commissioners called a
special election to be held September 16, 1980, for the
purpose of submitting to the qualified voters of the Tri-
City Service District the‘question 6f whether or not there
would be contracted an indebtedness of not to exceed $25,000,000
in general obligation bonds as in said order specified and
that on said September 16, 1980, the election was held at
which the qualified legal voters of said service district
cast 1,667 votes in favor of the issuance of said bonds and
1,206 votes against the issuance of said bonds and it
appearing therefore that thé voters have, ét said election,
affirmatively approvéd the issuance of said bonds and being
fully advised, it is

ORDERED AND HEREBY DECLARED that at the special election

of September 16, 1980, called for the. foregoing purpbse the

qualified voters within Tri-City Service District have

-1- oOrder Declaring BRRA. ISSHE. ARRE NS an & schuLrz

A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW

Come -



affirmatively approved the. issuance of $25,000,000 general
obligation bonds to mafure in not to exceed 30 years with a
maximum ne£ effiétive interest rate of fen percent (10%) per
annum payable semi-annually to bé sold at not less than 98%
of parbvalue for the purpose of providing sewage works . for
collecting, pumping, treatingland disposing of sanitary
and/or storm séwage and installing drainage works for
disposing of storm and surface water within Tri-City Service
District,’Cléckamas County, Oregon,'ahd.itvis so declafed.
DATED this 2nd day'of October, 1980. -

BOARD OF COUNTY COMMISSIONERS

%@\\‘Q\Q@Q\i@

ngé/&f/ \J/ln“[: -
- \_(// ] L -

’! Af‘\&,&n,‘.
o b

~2- Order Declarlng Bond Issue Approved
HIBBARD, CALDWELL, CANNING, BOWERMAN & SCHULTZ
A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW
P. 0. BOX 6687 — 710 CENTER STREET



VICTOR ATIYEH
QOVERNOR

Department of Environmental Quality

&

Contains
Recycled
Materials

DEQ-1

REGEIVED
0CT 13 1980
COUNTY, oungEys

May 21, 1980

TO: Elected Officials of Gladstone, Oregon City,
West Linn and Clackamas County

Dear Friends:

Your constituencies will soon be voting on the formation of the Tri-City
Service District, a district that could eventually result in improved
sewerage service for the three communities. 1|'d like to express my
support for the project.

The cities of Gladstone, Oregon City and West Linn were early leaders in
providing needed treatment of domestic sewage. Now these treatment plants
are antiquated, nearing or at capacity and unable to provide the degree of
treatment needed to preserve and improve water quality of the Willamette
River. In addition, the problem of raw sewage entering the Clackamas and
Willamette Rivers from the 27 outfalls in the Tri-City area, during periods
of rainfall, is still of serious concern. The seriousness of these problems
has required that the Department establish a moratorium on sewer connections
in Oregon City and Gladstone. These problems will have to be solved as soon
as possible in one manner or the other.

The regional plan you are proposing is the least expensive, the most cost
effective and beneficial approach for collection, treatment and disposal of
sanitary wastes in your area. Because of this, such a district, if formed,
could receive 75% of the eligible costs as a grant from the Environmental
Protection Agency. |t appears that no other alternative would qualify for
federal funding.

The citizens and industries of the Willamette Valley have expended a vast
amount of effort and resources returning the Willamette River to one of
quality in which we can again swim and fish. The maintenance of the present
quality, however, is dependent upon the upgrading of the treatment systems
and the Tri-City service district approach here seems best.

It is my hope that the people of your area will support the formation of
this much needed district.

Sincerely,
WILLIAM H. YOUNG

Director
WHY/mb

522 S.W. 5th AVENUE, P.O. BOX 1760, PORTLAND, OREGON 97207 PHONE (503) 229-5300




CITY HALL
WEST LINN OREGON
27068

City of West Linn
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August 14,'1980

Metro Council

527 S.W. Hall Street
Portland, Oregon 97201

Ladies and.Gentlemen,

On August 13, 1980, the West Linn City Council considered
the issue of the amount of land contained within the West
Linn Urban Growth Boundary in the vicinity of Marylhurst
Heights. The Council recognized the need for cities to

accommodate urban residential growth and passed a formal

‘motion made by Councilman Koellermeier and seconded by

Councilman Druback stating that they supported the Urban

Growth Boundary proposal containing the larger land area.
' \

We hope that this action will assist you in resolving the

issue of the U.G.B. location.

Sincerely,
C1ty of West Linn

| M/ V>

DAVID M. RICHEY
City Planner

/%3

ng"Clackamas-Ceunty Planning Division
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- Southern Subarea.

BEFORE THE

METROPOLITAN SERVICE DISTRICT COUNCIL

'CLACKAMAS COUNTY - Request for ) EXCEPTIONS OF DENNIS O'NEEL

Urban Growth Boundary Change ) TO THE FINDINGS, CONCLUSIONS
West of Marylhurst in the ) AND RECOMMENDATIONS OF THE
‘ ) HEARINGS OFFICER
GENERAL

This exce?tiéns statement is submitted on behalf of Mr.
Dennis O'Neel, who is a party to the proceeding and an owner
of a portion of the subject property. Mr. O'Neel concurs with
the exceptions statement and new evidence submitted by Clackamas
County. Mr. O'Neel intends to rely upon the same additional
evidence that is identified in the Clackamas County statement,
and adopts the Clackamas County statement by reference as a
portion of this exceptions statement.

NEW EVIDENCE

Several factual matters relevant to this proceeding
developed following the evidentiary hearing before the Hearings
Officer. Those matters are set forth fully in the Clackamas
County.exceptions statement. They are set forth briefly here
for purpose of reference in the following exceptions statement.

1. On August 14, 1980, the West Linn City Council

formally approved of including the Southernréubarea'withinithe

Urban Growth Boundary and expressed a commitment.to annex the

property and provide full City services to it.
2. - On August 29, 1980, the Department of Environmental

Quality issued a commitment to purchase $10,000,000 of sewerage

Page 1 - EXCEPTIONS OF DENNIS O'NEEL
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reliability a need for 28 acres of additional residential
land in the Metropolitan Urban Growth Boundary. He fails to

express the fact, however, that the MSD Council, in reviewing

‘the total Clackamas County Urban Growth Boundary submission,

found a need for addltlonal property and separated thlS portlon
of the appllcatlon for a closer rev1ew of the locatlonal
criteria. The record supports an affirmative finding that a
demonstrated need exists for at least an additional 28 acres

of land to be included within the Urban Growth Boundary. The
Hearings Officer-incorrectly concludes that it is necessary

to compare the proposed property to property already within

the Urban Growth Boundary to demonstrate a need for the par-

ticular proposed_additional property. Once a need is estahlished
for additional property, it becomes irrelevant to compare the
proposed additionalpproperty withiproperty already within the-
Urban Growth Boundary. . The"proper comparisoh is with other
property outside of the Urban Growth‘Boundary that might be

a candidate for inclusion. The evidehce shows that there is

no other property in the area between WestvLinn and Lake Oswego

on the fringe of the existing Urban Growth Boundary that is

‘better suited for inclusion than the subject property. This

is so because of its contiguity to the City of West Linn, the
availability ofrali necessary .public services, the partially
developed-nature of the property and those.other matters set
forth in Mr. O'Neel's and the County's submissions to the
Hearings Officer and the Council. | |

3 - EXCEPTIONS OF DENNIS O'NEEL



1 only that portion of the Southern Subarea which is developable

2 and readily serviéeable.. , _ _ » A
3 5. - CONCLUSIONS 2. (5). . Developmént;_ of ‘the Southern
4 Subarea can and will be done in"aimanner.tq preserve the exist-
5 ing forest uses. Thus, the buffef to agriculfurgl uses provided
6 by the forest would remain. However,.ﬁhe Hearings Officer'é
7 conclusions imply that large—ldt'rural development should exiét
8  on the fringe of the Urban Growth area as a buffer to agri-
9 cultural uses. For rational reasons, MSD has taken a contrary
- 10 .position in the petition involving Carmel Estates, Inc. noted
11 above. The Urban Growth Boundary is only intended to provide
12 an adequate supply of urban.land for 20 years. The structures
13 and land uses associated with large-lot rural development on
14 the fringe of the Urban Growth Boundary will have a useful life
15 much longer than that and wou1d preclude the ekpansion of the
16 Urban Growth Boundary in the future. Such expansion may become
17 necessary in less than'ZO'years, but by definition will be
18 necessary at the end of the 20 years unless the regibn exper-
19 iences a zero growth rate.
§ é%;zo - 6. CONCLUSIONS 2.(6). The Hearings Officer fails to
§§§§§21 note .that Criterion 6 under Goal 14 does not prohibit the
§'§§§22 conversion of agricultural land, but establishes a prioritization
23  based upon soil cléss. The subject property contains Class 3,
24 4 and 5 soils, which are at the least productive end of the
25 Class 1-4 range identified as agricultural land in western

26 Oregon. -

Page 5 - EXCEPTIONS OF DENNIS O'NEEL
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bonds of the Tri-City Service District.
3. On September 16, 1980,.votérs approved funding for
the Tri—City Service District in the form of a $25,000,000 bond

authorization. Construction pursuant. to the bond sale will

. provide sewerage for the Southern Subarea through the adjoining

unsewered portion of the present Urban Grthh Boundary.

4.  On October 2, 1980,1the Clackamastouhty Board of
éommissioners issued an order.declaring-approval.of'the_bond
sale. » 7

| 5. MSD has filed a péfition fdf‘revieﬁ to LUBA which
expressed an MSD policy against small acreage, rural develop-
ment on the fringe of the Urban Growth Boundary.
| EXCEPTIONS

1. FINDINGS OF FACT 5. The Hearings Officer found that

if the property is annexed to the City of West Linn and if

the Tri—City Service District is funded, that sewer service
could be provided by a new trunkline which will be necessary
to sefve property already within the Urban Growth Boundary.
Atrthe time of the evidentiary hearingibefore the Hearings
Officer, the Service District was not yet funded. It has now
received voter épproValifor funding, and an initial $10,000,000
bond purchase-commitmeht from DEQ. The City of West Linn has’
formally agreed to annex the property.

2. CONCLUSIONS 2.(1), (2). The Hearings officer
correctly concludes that the statistical data and methodology

available is not adequate to establish with any statistical

Page 2 - EXCEPTIONS OF DENNIS O'NEEL
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3. CONCLUSIONS 2.(3). The new evidence noted above

requires a conclusion that the Southern Subarea has sewer service

~available to it. It would be unreasonable not to conclude that

sexrvicing all of an available drainage basin is more economical

‘than providing a trunkline for only a portion of it. Now that

the Service District is funded, Clackamas County can provide
specific financial information-to show that this conclusion

is accurate. It is clearly economical to utilize the other
necessary public services because those are in existence to the
subject property end would require no further'public expenditures.

4. CONCLUSIONS 2.(4). The Hearings Officer conciudes

~that the Southern Subarea does not provide ‘an opportunlty for

maximum eff1c1ency of development because 35% of the property
would not be serviced by grav1ty sewer and would remain un-
developed There are several errors in this conclusion.. The

the assumptlon
first is/that maximum efflclency requires that all of the

| ground surface be covered by houses, streets and drlveways.

If such a conclusion were justified, there would be no open
space within the Urban Areas. Second; the conclusion overlooks
the testimony of the County that a planned development would

be permitted and encouraged on the property that would cluster
urban-level density on the developable portion, leavingvtheb

35% in its present forested state, and produce the same net
density as if the enﬁire property were developed in a grid
pattern subdivision. Finally, the conclusion ignores the option

proposed by Mr. O'Neel to,include within the Urban Growth Boundary
4 - EXCEPTIONS OF DENNIS O'NEEL
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7. CONCLUSIONS 2.(7). The Hearings Officer is incorrect
in concluding both that the conversion of the Southern Subarea

to urban use would have a‘negative effect upon the adjacent

*agricultural uses, and that a buffer of large-lot residential

development is appropriate to prevent imagined negative impacts.
The northern portion of the Southern. Subarea is already developed
with three residences so that a change in use, if any, would

be minor. The southern portion of the Southern Subarea is
uniquely suited to providing separation from the agricultural
uses while maintaining the requisite urban densities beceuee

of the forested area which is also within an area not readily

serviceable by gravity sewer. The only negative impact of

_ nearby urban use cited by the Hearings Officer upon the agri-

cultural uses is the problem of dogs killing farm animals.

The existing Urban Growth.Boundary, and at one point the
boundary of the City of West Linn, is 700 feet orhless from‘

the property alleged to be in agricultural use. If the presence
of dogs within an urban developed area is indeed a problem, it
is inconceivable that moving the Boundary 700 feet would have
any substantial effect upon. the scope of the problem.

Urban development in the Southern Subarea would have elther
no negative impacts or negllglble negative 1mpact upon agrlf‘
cultural use of the surrounding propertyi' ThefHearings'Officer
failed to take into account thevMSD policy, which is, in effect,
a balancing of those negligible negative impacts, if any,

against the need to facilitate future orderly expansion of the

6 — EXCEPTIONS OF DENNIS O'NEEL
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Urban Growth Boundary. That is, the Hearings Officer improperly
based his decision upon a desire to provide a rural buffer

area of acreage residential lots on the fringe of the Urban
Growth Boundary.

8. CONCLUSIONS 4. Based upon the evidence in the record
and the additional evidence occurring subsequent to the
evidentiary hearing, the MSD Council should conclude that the
seven factors of Goal 14 for change in an Urban Growth Boundary
are satisfied. Having fully reviewed the seven factors in a
public hearing for which adequate notice was given, a Goal 2
exception is neither necessary nor required by the LCDC Goals.

CONCLUSION

The applicant has more than adequately demonstrated
through a review of the locational criteria of Goal 14 and the
previously established need for additional land in the Urban
Growth Boundary that the Southern Subarea should be included
within the Regional Urban Growth Boundary. If the Council
believes that only a portion of the Southern Subarea is appro-
priate for inclusion, it should adopt one of the three alterna-
tives expressed in Mr. O'Neel's letter to the Hearings Officer
dated September 12, 1980, each of which has a rational basis

in fact and policy.

A g e

. W //L"‘(l“‘l‘ e o 2 2 L
_Lawrence R. Derr, of Attorneys

for Dennis O'Neel

7 - EXCEPTIONS OF DENNIS O'NEEL
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";IN THE MATTER OF

" FOR AN URBAN GROWTH - BOUNDARY
i CHANGE WEST OF MARYLHURST '

E“the follow1ng:.4 T,Ty;,;Q'

* 1 - EXCEPTIONS -

BEEORE"THE'coUNcILioFsTHE.
METROPOLITAN SERVICE DISTRICT
{ Contested Case No.,804lf

’ffEXCEPTIONs FILED ON BEHALF OF
TED C. ACHILLES, JR., DR. ERIK

LACKAMAS COUNTY S REQUEST

- JOHN A LEE

L N Nt sl il s St

: Messrs. Achllles, Kearney, Esellus and Lee ("The

lOpponents") agree w1th the Recommendatlon oF the Hearlngs:

of the HearIngs Offlcer dated September 21 1980 ("the H o.

‘_Report“) v The Opponents are also in agreement w1th the o
-’Hearlngs Offlcer s Flndlngs of Fact found on pages 3 through 6

--of the H. O Report The Opponents agree w1th the ConcluSIOns

found on pages 6 through ll of the H o. Report except for ffii

,,-"

: Except10n5No2‘l In analyZIng Factor (l) of LCDC Goal

“14 the Hearlngs Offlcer concludes (at the bottom of

'page 6 top of" page 7 H O Report) that the methodology and
‘T“Qdata avaIlable do not permlt a concluSIve flndlng of need or.
'lack'thereof The Opponents dlsagree. ‘AS: explalned In ( |
itopponents' EXhlblt l pp 9~ ll Metro has already granted L
vamendments to the Urban Growth Boundary whlch Wlll accommodate.
.rrmgre_than the demonstrated need as establlshed by Clackamas-'

fCounty s Urbanlgatlon Report. -
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In any event, the burden 1s not on the Opponents \nd'”

to demonstrate a lack of need Factor (l) of LCDC Goal

l4 places the burden on. the Proponents of “the change to ) fiV'
‘show a "demonstrated need "i Also, Metro Rule No.-79'3' ,- |
>;ff places thlS burden squarely on the Proponents. See §5 02 030(e),ﬁ
Procedure For Contested Cases. In recognlzlng,ias he does,'

that the methodology and data do not permlt a flndlngqof erf'

need We submlt that the Hearlngs Offlcer should have'i:'

. wm Ne @ wsH

. concluded that the Proponents have not met the burdenfofp:f','*'

BT
A N

:710f‘. Factor (l)

B A SO CE S U ywHt L v s o S
: -;11];] ;2"' Exceptlon No.-2 The Hearlngs Offlcer concludes;(onj

‘if; llnes 9 and 10, page ll H O Report), that 1t ‘is’ not neces$arytffﬁv"

"5ﬂi3gff‘ to cons1der whether a Goal 2 exceptlon is: necessary.-;He»nj_"

“,1457;ﬁf reaches thlS concluSLOn by concludlng that an analy51s of

"dlsf'. the seven factors of Goal No..l4 1ndlcates that the proposed

)

35;162{?7: change should not be granted ' Whlle we agree w1th the -

f§f17f{f Hearlngs Offlcer that lt was not necessary for hlm to make a

18 {;‘” conclu51on of law on. thls p01nt the Opponents w1sh to

't”IQVigvfi ; contlnue thelr contentlon that thlS change can be granted

éb*[T; only 1f exceptlons to LCDC Goals 3 and 4 are taken and the,,37

'él} jﬁhu"compelllng reasons and facts" as. requlred by LCDC Goal 2 s

’ﬂﬁf22f”;fj are set forth Accordlngly, even lf the Counc1l dlsagreeshl

'“fésV‘u; w1th the Hearlngs OfflcerA s analy515 of the seven factorsl_";g

i1242yffj,of Goal 14, the change can not be granted because the exceptlons

d7f25}'ﬂ to LCDC Goals 3 and 4 have not been properly taken, nor have<’-**'“

w'”7vw56fyﬁ;? any “compelllng reasons and facts been set forth

i page 2 - EXCEPTIONS

TONKON TORP & GALEN
Aﬁorneys otlaw | .. -
1800 Orbanco Bulldlng B
* Portland, Oregon 97204
Telephone {503} 221 1440




' CONCL.USION

The Hearlngs Offlcer has presented the Counc1l

w1thra stralghtforward analy51s of LCDC Goal 14 and recommends.

fthat the request should be denled g We encourage the Counc1l o

;to accept and adopt the Recommendatlon of the Hearlngs
"Offlcerrjg | . |

' Dated n October 6, 1980

‘_ Resp-' ully:
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TO:
FROM

Agenda Item 6.1

AGENDA MANAGEMENT SUMMARY

Metro Council
Executive Officer

SUBJECT: Recommending a Continuance of Clackamas County's Request

I.

I1.

for Acknowledgment of Compliance with LCDC Goals

RECOMMENDATIONS:

A. ACTION REQ ent and adoption of the attached
esolution No. 80-18 ommending that LCDC grant a
ontinuance of Clackamas County's request for compliance.

The Council should act on this item at its October 23
meeting in order to ensure that its recommendation is
considered by LCDC (see background).

B. POLICY IMPACT: This acknowledgment recommendation was

developed under the "Metro Plan Acknowledgment Review
Schedule," June 20, 1980. This process provides jurisdic-
tions an opportunity to work with Metro staff and
interested parties to discuss and clarify acknowledgment
issues prior to Regional Planning Committee action.

C. BUDGET IMPACT: None

ANALYSIS:

A. BACKGROUND: Clackamas County submitted its plan to LCDC
for acknowledgment in June, 1980. LCDC's hearing on the
County's request for acknowledgment is scheduled for
December 4-5, 1980, with a comment deadline set for
October 24, 1980.

Metro conducted a draft review of the County's plan in
October, 1980, and a review of their implementing ordi-
nances in June, 1980. Most of the deficiencies identified
in these reviews have been corrected through subsequent
amendments.

Clackamas County's present population is 220,000. The
northwest unincorporated urban area, which is of primary
concern to Metro, has a population of 67,000 with an
expected population of 142,000 by the year 2000.

Overall, the County's plan is one of the best in the
region. The deficiencies which remain center on rural
area policies and implementing measures (Goals #2, #3,
£10, $#14 and, depending on Council action}on the staff
recommended Amendment, #11).

On October 6, the Regional Planning Committee reviewed the
"Acknowledgment Issues Summary" prepared by staff in



MB:bb
504B/81

accordance with current plan review procedures. Based on
discussion with County and Metro staff, the Committee
recommended the following changes to the issues list:

1. An issue relative to the County's Urban Planning Area
Agreement (UPAA) with Lake Oswego was eliminated upon
evidence that the UPAA had in fact been signed.

2. An issue relating to the use of urban commerical and
industrial zones in rural areas was determined to be
adequately addressed through amendments of plan
policy alone, rather than through requiring the
actual adoption and application of rural commercial
and industrial zones prior to acknowledgment, as
originally recommended by staff.

3. An issue relating to the use of PUDs in rural areas
was determined not to entail any goal violations.
Development of special provisions for rural PUDs is,
however, encouraged as part of the County's plan
update process.

4. An issue relating to sewers in rural areas was
eliminated based on an understanding that the County
had statutory authority to require sewers to allevi-
ate a health hazard.

The Resolution and Exhibit "A" incorporate each of these
recommendations. However, further investigation leads
staff to recommend that these materials be amended to
include the fourth issue as a goal violation, since the
County does not in fact have the authority the Committee
believed it had at the time it made its recommendation.
An explanation of this issue and the staff recommended
amendments are included as Attachment 2.

ALTERNATIVES CONSIDERED: Metro staff did not find any
issues which warranted serious consideration of an alter-
native recommendation (i.e., for denial).

CONCLUSION: Metro's recommendation for a continuance will
support local planning efforts while protecting regional
interests. The items to be addressed in the continuance
should include the amendment of plan policy on sewers in
rural areas, as recommended by staff in Attachment 2.



Attachment 2: Staff recommended amendments to Resolution NO.80-188
and Exhibit "A."

The issues presented to the Regional Planning Committee included
concern about County plan policies on sewers in rural areas which
allow sewers where needed to alleviate a health hazard identified by
the State or Clackamas County. Staff recommended that in order to
be consistent with the Land Use Framework Element and with LCDC
Goals #1l1 and #14, this policy should be amended prior to acknowl-
edgment to read "the State and Clackamas County."

County Counsel commented at the meeting that the change recommended
by staff was inappropriate, since ORS 431.530 assigns the County
authority to declare a health hazard. Metro staff concurred that if
the County had such authority, the recommended change was unneces-
sary and inappropriate, and the Committee voted to remove this issue
from the list of goal violations. Exhibit "A," the acknowledgment
review, accordingly deleted mention of this matter, and the viola-
tion of Goal #11, of which this was the only alleged 1nstance, was
deleted from the resolution.

Subsequently, however, staff reviewed the statute cited and dis-
covered that it did not properly give the County authority to
declare a health hazard for the purpose of requiring sewers in an
area of failing septic tanks.

The statutes do not assign.the County a general grant of authority
related to health hazards. The section cited provides only an
extraordinary grant of authority to the County Health Officer to act
for the State in an emergency when the State itself cannot act in
the time requlred

A health hazard resulting from failing septic tanks, to be remedied
over the course of months or years through the provision of sewers,
is not an emergency of this type and the County does not, therefore,
have the authority to declare a health hazard for the purpose of
requiring sewers. Other sections of the statutes (ORS 431.705 -
431.760) make it expressly clear that the County has only the
authority to recommend, and the State the only authority to require,
that sewers be provided to alleviate a health hazard.

Staff believes that the Committee acted on the understanding that
the County properly did have this authority, and recommends,
therefore, that the Resolution and Exhibit "A" be amended to be
consistent with both the intent of the Committee and with State and
regional requirements.

Although the wording change in the policy in question is minor in
nature, the consequences of a failure to amend could be major.

Since the County must undergo a plan amendment process to remedy
other identified deficiencies, this correction can be easily made.

staff recommends that the Council vote to approve the following
amendments to Attachment 1:



