BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF EXPRESSING Y RESOLUTION NO. 02-3153
COUNCIL INTENT TOC AMEND THE URBAN )

GROWTH BOUNDARY FOR LOCATIONAL )

ADJUSTMENT CASE 01-1: CHRISTIAN LIFE ) Introduced by Mike Burton,
CENTER CHURCH ) Executive Officer

WHEREAS, Metro received a petition for a locational adjustment for 13.57 acres
located within Washington County at 5585 SW 209™ Avenue in Aloha, as shown in Exhibit A;

' WHEREAS, Metro staff reviewed and analyzed the petition, and completed a written
report to the Hearings Officer, recommending denial of the petition due to insufficient evidence
demonstrating that the proposed Urban Growth Boundary (UGB) is superior to the UGB as
presently located, and

WHEREAS, Metro held a hearing to consider the petition on June 11, 2001,
conducted by an independent Hearings Officer; and
WHEREAS, The Hearings Officer continued the hearing until August 27, 2001, to
allow the petitioner to submit additional information; and
WHEREAS, The Hearings Officer submitted his report on October 11, 2001,
recommending approval of the petition for 13.57 acres subject to a condition of approval; now
therefore,
BE IT RESOLVED, THAT THE METRO COUNCIL
1. Based on the findings in Exhibit B attached hereto, expresses its intent to adopt an
ordinance amending the Urban Growth Boundary as shown in Exhibit A attached
hereto, within 30 calendar days of receiving notification that the property has
been annexed to Metro, provided such notification is received within six {6)
months of the date on which the resolution is adopted, and
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2. Approves and endorses the request by the owners of the land and elector
residing on the land that the subject property be annexed to Metro.

- ADOPTED by the Metro Council this 7th day of February, 2002.

(Carl Hoséti)((a/ M

Presiding’Officer

Approved as to Form:

SV

Daniel B. Cooper
General Counsel

I\gmicommunity_developmentishare\200¢1 QuasiUGBamendments\christian life center church'me resolution.doc
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Exhibit A
Res. No. 02-3153

UGB Case # 01-1
Christian Life
Center Church

N Metro Urban Growth Boundary

500 NE Grand Ave.
Partland, OR 97232-2736
503 797-1742 FAX 503 787-1809
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Exhibit B
Resolution No. 02-315

BEFORE THE METRO COUNCIL

In the matter of the petition of the Christian LifeCenter ) RECOMMENDED
Church for a Locational Adjustment to the UtbanGrowth ) FINDINGS AND
Boundary south of the City of Hillsboro, westof 209th ) CONCLUSIONS
Avenue in unincorporated Washington County )}  Contested Case No. 01-01

A. BASIC FACTS, PUBLIC HEARINGS AND THE RECORD

L. On March 14, 2001, Christian Life Center Church ("petitioner") completed filing
a petition for a locational adjustment to the Urban Growth Boundary ("UGB"). See Exhibit
1 for the petition for locational adjustment (the "petition"). Basic facts about the petition
include the following:

a. The land to be added to the UGB is described as Tax Lot 6200, Map
182-14DC, Washington County, Oregon (the "subject property"). The subject property is
a roughly rectangular shaped parcel 750 feet north-south by about 700 to 820 feet east-
west. It contains 13.57 acres. The subject property is west of and adjoins SW 209th Strect
between SW Hagg Lane and SW Vermont Street. The UGB forms the east boundary of -
the subject property. See Exhibits 1, 11 and 13 for maps showing the subject property.

b. The subject property is designated and zoned AF-10 (Agriculture/Forest,
10-acre minimum lot size) on the acknowledged Washington County Comprehensive Plan
Map. Itis in an exception area to Statewide Planning Goals 3 and 4. The subject property
is bounded on the north by land zoned AF-5 (Agriculture and Forest, 5-acre), on the west
by land zoned AF-20 (Agriculture and Forest, 20-acre), on the south by land zoned RR-5 -
(Rural Residential, 5-acre), and on the east by SW 209th Avenue, which serves as the Urban
Growth Boundary (UGB). Lands across SW 209th Avenue are within the UGB and are
zoned R-5 (Residential, 5 units per acre) and R-15 (Residential, 15 units per acre), See
Attachment 3 of Exhibit 1. : :

. ¢. The subject property is developed with a 38,000-square foot church and
associated 235-space parking lot on the eastern third of the site. The western two-thirds of
the subject property is developed with a private park including a soccer field and two
softball fields. Washington County approved the church use in 1993, Casefile 93-184-
SU/D(INS) , Attachment 19 of Exhibit 1. Washington County approved the park/recreation
use in 1996, Casefile 96-288-SU/SU/D(INS), Exhibit 24. Public sewer and water are
currently supplied to the subject property pursuant to an exception to Statewide Planning
Goals 11 and 14. The petitioner also operates a private school on the subject property for
pre-school through grade 12 serving approximately 200 students. The school is not an
approved use on the subject property. Washington County previously determined that the
school is not permitted in the rural area, because it is not “scaled to serve the rural
population.” See Washington County Casefile 96-288-SU/SU/D(INS), Exhibit 24, and
Washingion County Casefile 98-206-SU/D(INS), Exhibit 25. Enforecement by the County
is stayed during pendency of this petition.

d. The petition was accompanied by comments from affected jurisdictions
and service providers, although several jurisdictions declined to provide comments. Sez
Exhibit 1, Attachments 9 & 15, and Exhibits 2, 3, 5, 9, 10, 20 & 21.

i. Metro waived the requirement for a written statement from the
Washington County Board of Commissioners. Exhibit 10. The Board of Commissioners
never did comment on the petition. :



ii. The Tualatin Valley Water District (“TVWD") commented that
it could provide water service to the subject property, but approval of the petition would not
improve efficiency of service delivery in the UGB. TVWD expressed support for the
petition. Exhibit 1, Attachment 9.

iii. Tualatin Valley Fire and Rescue District (“TVFR”) commented
that it could provide fire and emergency service to the subject property, but approval of the
petition would not improve efficiency of service delivery in the UGB. TVFR took a neutral
position in regard to the petition. Exhibit 3.

iv. The Hillsboro School District declined to comment on the
petition. Exhibits 2 and 21.

v. Tri-Met commented that the subject property is “currently a little
greater than 1/4 mile away” from the nearest transit stop, which is on 198th Avenue. “A
property is considered served if it is 1/4 mile or less from transit.” T Met took a neutral
position regarding the petition. Exhibit 5.

vi. The Unified Sewerage Agency (USA) commented that sanitary
and storm sewer services are currently provided to the subject property, and approval of the
- petition would have no impact on the efficiency of service delivery in the UGB. Exhibit 9.

vii. The petitioner did not submit comments from the Washington
County’s Sheriff’s Office or the Tualatin Hills Parks and Recreation District (“THPRD")
regarding the petition. However both agencies commented regarding the 1998 land use
application for the school, which Washington County denied. See Exhibit 1, Attachment
15. The Sheriff’s Office stated that emergency services are currently provided to the
subject property, and the service level is adequate to serve the existing and proposed
development. THPRD noted that the subject property is outside its boundaries. However
the subject property is within one-half mile of an existing park, and park services are
adequate to serve the subject property (contrary to the Washington County Commumty
Plan Map for the area).

viii. After the public hearing while the public record was open, the
Beaverton School District commented that approval of the petition will increase the
efficiency of public school services within the existing UGB. Exhibit 20.

2. Metro staff mailed notices of a hearing to consider the petition by certified mail
to the owners of property within 500 feet of the subject property, to the petitioner, to
Washington County, to the City of Hillsboro and to the Department of Land Conservation
and Development (“DLCD”). See Exhibit 1, Attachment 30. A notice of the hearing also
was published in The Oregonian at least 10 days before the hearing.

3. On June 11, 2001, Metro hearings officer Larry Epstein (the "hearings officer")
held a public hearing at the Washington County Public Services Building Auditorium to
consider the petition. All exhibits and records of testimony have been filed with the Growth
Management Services Division of Metro. At the beginning of the hearing, the hearings
officer made a declaration consistent with ORS 197.763. The hearings officer disclaimed
any ex parte contacts, bias or conflicts of interest. Eight witnesses, including Metro staff
and consultants, testified in person. Other persons testified in writing. Exhibits 22 and 23.

a. Metro consulting planner Eric Eisemann verified the contents of the
record and summarized the staff report (Exhibit 15), including basic facts about the subject
property, the UGB and urban services, and comments from the various service providers
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and affected jurisdictions. He testified that the petitioner failed to show that the proposed
locational adjustment complies with all of the applicable approval criteria. He argued:

i. The petitioner demonstrated that urban services can be provided to
the subject property in an orderly and economical fashion. However the petitioner failed to
bear the burden of proof that adding the subject property to the UGB will result in a net
improvement in efficiency of services to lands within the existing UGB. Sewer and water
services are currently provided to the subject property and abutting lands within the UGB.
He disputed the petitioner’s conclusion that approval of the petition will result in a net
improvement in the efficiency of school services by relieving pressure on urban public
schools. The existing school is not an approved use on the subject property, and it might
not be permitted even if the petition is approved or carried on after such approval. In
addition, there is no evidence that approval of the petition is needed to make the urban
school system more efficient.

(A) He argued that the lower burden of proof allowed in
Contested Case 95-01 (Harvey) is inapplicable. In that case, the UGB abutted the property
on three sides rather than on one side, and the site was used for permitted purposes. The
subject property is not developed with approved urban uses. The existing school is not an
approved use on the subject property.

' ii. The petitioner failed to demonstrate that approval of the petition
would facilitate needed development within the existing UGB. Existing urban lands near
the subject property are fully developed, and urban services have been provided to them.

iii. Approval of the petition will not result in a superior UGB,
because the petition fails to comply with the above criteria.

b. Attomeys Bill Cox and Gary Shepherd, Pastor Wemner Rienas and
Education Minister Jerry Huber appeared on behalf of the petitioner, Christian Life Center
Church.

i. Mr. Cox argued that the subject property is fully developed for
urban uses. Approval of the petition will allow the petitioner to continue providing
educational and social services to urban residents, thereby promotmg land use stability
w1th1n the existing UGB.

Ry (A) He noted that there is an undeveloped area of
res1denua]1y—z0ned property southeast of the subject property within the UGB. Approval of
the petition will facilitate development of that property. In addition, based on the Metro
Council’s decision in Contested Case 88-3 (St. Francis), the fact that the abutting urban
area is largely developed is irrelevant. The school on the subject property will serve this
existing development.

(B) He argued that approval of the petition will increase the
efficiency of school services within the UGB. The majority of students attending school on
the subject property live in the Beaverton area. The Beaverton School District projects a
capacity deficit of 15,000 students in 2020. See Exhibit 16, Attachment 8. Approval of the
petition will help alleviate the deficit to some extent by allowing the petitioner to continue
providing educational services for 250 students on the subject property. Denial of the
petition will increase the demand for school services, because it will ehminate the existing
school on the subject property.
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_ (C) He argued that approval of the petition will increase the
efficiency of urban services which are currently provided to the subject property. Approval
of the petition would allow the petitioner to continue operating the school, thereby making
more efficient use of existing urban services without requiring additional infrastructure.

(D) He argued that the petition is subject to a lower burden
of proof, because the subject property is currently provided with urban services and
developed with an urban school use, citing Metro Contested Case 95-01 (Harvey).
~ Approval of the petition will maintain the existing service efficiencies generated by the
petitioner’s school.

(E) He requested the hearings officer continue the hearing to
allow the petitioner an opportunity to provide additional evidence,

ii. Mr. Rienas testified that the County encouraged the petitioner to
pursue a UGB amendment in order to allow continued operation of the private school on the
subject property. He argued that education is part of the Church’s ministry. Denial of the
petition will conflict with their religious mission and curtail their ability to practice their
religion. He argued that the subject property increases the efficiency of recreational
facilities within the UGB. There is a shortage of recreational facilities within the UGB, The
petitioner helps alleviate that shortage by allowing the public to use its recreational facilities
on the subject property.

ili. Mr. Huber argued that approval of the petition will improve the
efficiency of school services within the UGB, because the petitioner’s school
accommodates students who would otherwise attend public schools within the UGB. More
than 90-percent of the students attending school on the subject property live in the urban
area. There is a significant demand for education opportunities in the area. The existing
school on the subject property is operating at full capacity with a 60-student waiting list.
The petitioner expects to turn away more than 100 students who apply for the 2001-02
school year due to a lack of capacity. ' _

iv. Mr. Shepherd argued that approval of the petition will result in a
net increase in the efficiency of urban services.

' , (A) He argued that denial of this petition would be
inefficient. There is an existing school on the subject property which is currently provided
with urban services. Denial of the petition will force the petitioner to abandon the existing
school, reducing the efficiency of the existing urban uses and services on and serving the
subject property. The petitioner will need to construct additional facilities within the UGB,
consuming additional vacant urban land.

(B) He argued that, based on the Council’s decision in

Contested Case 87-04 (Brennt), any net increase in efficiency is sufficient to establish that
the petition will result in a superior UGB. He disagreed with staff’s interpretation that the
Brennt decision is limited to parcels of five acres or less. When the Council decided Brennt
the Metro Code limited locational adjustments to a maximum of 10 acres. The current Code
limits locational adjustments to a maximum of 20 acres. Therefore this petition to include
the 13.57-acre subject property is consistent with Brennt, and any increase in efficiency is
sufficient to comply with the Code.

(C) He noted that urban services are currently provided to
the subject property. Therefore, based on the Council’s decision in Contested Case 95-01
(Harvey), he argued the petition is subject to a lower burden of proof.
Findings, Conclusions and Final Order Page 4
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(D) He argued that Metro Code section 3.01.035(c)(2) ---
“facilitate needed development on adjacent existing urban land” --- is not limited to
developable land. Existing development within the UGB also benefits from the recreational
opportunities and educational and social services provided by the uses on the subject
property. Approval of the petition will facilitate continued occupancy of this existing
development.

¢. Gerald Brian argued that Metro needs to consider the long term use of
entire area, including the need for a western bypass. He argued that a school on the subject
property will impact the use of his abutting property. Establishment of a school will create a
“school zone” and reduce the speed limit on the abutting road.

4, At the close of the June 11, 2001 hearing, the hearings officer continued the
hearing to August 27, 2001. The hearings officer received the following evidence and
testimony at the August 27, 2001 hearing: '

a. Metro planner Tim O’Brien verified the contents of the record, including
evidence submitted after the initial hearing, and summarized the staff report addendum.
Exhibit 18. ,

i. He disputed the petitioner’s conclusion that “any increase in
efficiency is enough to demonstrate that the petition results in a superior UGB.” He
argued that, based on Metro Ordinance 81-05, the larger the patcel proposed for inclusion,
the greater the benefit required. The subject property is much larger than the property
involved in the Brennt case. Therefore the applicant has a greater burden of proof that
approval of the petition will result in a superior UGB.

1i. He argued that the petitioner failed to bear the burden of proof
that the petition will result in greater net efficiencies for public services.

(A) Pﬁblic services are currently available to the subject
property and surrounding properties within the UGB. Including the subject property in the
UGB will have no impact on the efficiency of these services.

(B) Approval of the petition will have no impact on the
efficiency of recreational facilities. There is no agreement between the petitioner and
THPRD allowing public use of the recreational facilities on the subject property. In
addition, the recreational facilities already exist on the site. Washington County approved
the facilities in 1996, Washington County Casefile 96-288-SU/SU/D(NS). It is
unnecessary to add the subject property to the UGB to obtain the alleged efficiency.

(C) There is no substantial evidence that students attending
the petitioner’s school would attend public school if the petitioner’s school was unavailable.
There is no evidence from the affected school districts that approval of the petition would
increase their efficiency. In addition, given the limited capacity of the petitioner’s school,
approval of the petition will have only a minor impact on the efficiency of the public school -
services. :

iii. There is no substantial evidence that approval of the petition will
facilitate development on adjacent land within the UGB. He argued that land within a three-
mile radius of the subject property is not “adjacent.”
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iv. He argued that the Religious Land Use and Institutionalized
Persons Act of 2000 is inapplicable. The petition falls outside the scope of the Act as
defined by section 2.A.ii of the Act, because approval or denial of the petition is not a “land
use decision” as defined by the Act.

b. Mr. Cox responded to the staff report addendum.

i. He argued that the Code only requires a net increase in efficiency.
It does not require a “significant” increase in efficiency. Approval of the petition will
result in a small net improvement in the efficiency of school services, because the
petitioner’s school will accommodate a small percentage of the students within the
Beaverton and Hillsboro School Districts.

ii. He argued that the petition will increase the efficiency of park and
recreation services, because the soccer and baseball fields on the subject property will be
available for public use at no cost to THPRD. Based on THPRD's Master Plan, Exhibit
16, Attachment 20, there is a need for 10 new soccer fields and five baseball fields in the
area. Therefore the subject property will fulfill 10 to 20 percent of the need identified in the
Master Plan. The petitioner currently allows the public to use the facilities. However the
petitioner may be unable to maintain the facilities without the income from the school. The
petitioner is likely to reduce or eliminate public use of the facilities if the petition 1s denied.
In addition, use of the facilities by urban residents may create a zoning violation by allowing
urban uses in the rural area.

, iii. He argued that the Metro Code is a zoning law and therefore the
petition is subject to the Religious Land Use and Institutionalized Persons Act of 2000. In
addition, Metro is subject to the Act, because it receives federal funding.

iv. He testified that the petitioner would agree to a condition of
approval requiring the property to be used for church and school purposes.

v. He requested the hearings officer hold the record open for two
weeks to allow the Beaverton School District and the THPRD an opportunity to submit a
written response. )

¢. Church member Matt Newman argued that approval of the petition will
result in a net improvement in the efficiency of school and parks/recreation services and will
facilitate needed development on adjacent urban land. He introduced a map illustrating
schools, parks, land uses, census tracts and development approvals located within a three-
mile radius of the subject property. Exhibit 16, Attachment 18. Many (although not a
majority) of the stedents who now attend petitioner’s school live within three miles of the

subject property.

i. He argued that the term “ﬁdjacent’ ’ must be construed in context.
School and park services cover a broader area than sewer and water facilities.

ii, He noted that significant growth has occurred in the surrounding
area in recent years. 2500 new residential dwelling units have been approved within the
three mile radius in the past four years.

iii. He argued that the petitioner’s school results in a net economic
benefit for local public schools. The majority of schools in the area exceed their capacity
and must provide modular classrooms at $100,000 each. The petitioner’s school eliminates
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the need for three modular classrooms by accommodating 200 students on the subject
property, resulting in a net economic efficiency of $300,000. :

iv. He argued that approval of the petition will increase the efficiency
of park and recreation services, because it eliminates the need for construction of additional
facilities inside the UGB. Adding the subject property to the UGB would allow THPRD to
use the petitioner’s recreation facilities, fulfilling a need for such facilities identified in the
THPRD’s Master Plan. The THPRD cannot enter an agreement to aliow public use the
petitioner’s recreational facilities under current condmons because the subject property is
located outside the UGB.

d. Pastor Rienas testified that the public currently uses the soccer and
baseball fields on the subject property for practices and games. However the petitioner
must limit public use to ensure it does not become an urban use in violation of the County’s
approval. He testified that several families have moved to the area in order to send their
children to the petitioner’s school.

e. The hearings officer held the record open for two weeks to allow the
petitioner an opportunity to submit additional testimony and evidence in support of the
petition. The record in this case closed at 5:00 p.m., September 10, 2001.

5. On October 11, 2001, the hearings officer filed with the Council a report,
recommendation, and draft final order approving the petition for the reasons provided
therein. Copies of the report and recommendation were timely mailed to parties of record
together with an explanation of rights to file exceptions thereto and notice of the Council
hearing to consider the matter. _

6. The Council held a duly noticed public hearing to consider testimony and timely
exceptions to the report and recommendation. After considering the testimony and
discussion, the Council voted to conditionally approve the petition for Contested Case No.
01-01 (Christian Life Center), based on the findings in this final order, the report and
recommendation of the hearings officer, and the public record in this matter.

B. APPLICABLE APPROVAL STANDARDS AND RESPONSIVE FINDINGS

1. Metro Code section 3.01.035(b) and (c) contain approval criteria for all
locational adjustments. Metro Code section 3.01.035(g) contains additional approval
criteria for locational adjustments to add land to the UGB. The relevant criteria from those
sections are reprinted below in italic font. Following each criterion are findings explaining
how the petition does or does not comply with that criterion.

Area of locational adjustments. All locational adjustment additions and

administrative adjustments for any one year shall not exceed 100 net acres
- and no individual locational adjustment shall exceed 20 net acres...

Metro Code section 3.01.035(b)

2. No locational adjustments or administrative adjustments have been approved in
2001. Therefore not more than 100 acres has been added to the UGB this year. The
petition in this case proposes to add 13.57 acres to the UGB, which is less than 20 acres.
No other locational adjustment petitions are pending in 2001. Therefore, as proposed, the
petition complies with Metro Code section 3.01.035(b).

Orderly and economic provisions of public facilities and services. A

locational adjustment shall result in a net improvement in the efficiency of
Findings, Conclusions and Final Order Page 7
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public facilities and services, including but not limited to, water, sewerage,
storm drainage, transportation, parks and open space in the adjoining
areas within the UGB; and any area to be added must be capable of being
served in an orderly and economical fashion.

Metro Code section 3.01.035(c)(1)

3. The subject property can be served by public water, storm and sanitary sewers,
police, fire and emergency services based on the comments from the various service
providers. See Exhibit 1, Attachments 9 & 15, and Exhibits 3 & 9. Therefore the area to be
added is capable of being served in an orderly and economical fashion.

4, The Council has not adopted rules describing how to assess the relative
efficiency of urban services. In the absence of such rules, the Council must construe the
words in practice. It does so consistent with the manner in which it has construed those
words in past locational adjustments to the extent the facts in this case are similar to the
facts in prior cases.

a. In the past, where a petition before the Council proposed including
developed land with urban services in-place, the Council has imposed a lower burden of
proof than where a petition involved undeveloped land without in-place services. For
instance, contrast the relevant findings in Council Orders regarding UGB 91-04 (PCC Rock
Creek), UGB 91-01 (Dammasch), UGB 88-03 (St. Francis), UGB 95-01 (Harvey) and
UGB 98-05 (VVMC) with corresponding findings in Council Orders regarding UGB 94-
01 (Starr/Richards), UGB 90-01 (Wagner) and UGB 88-02 (Mt. Tahoma).

1. In this case the subject property has urban services connected to
and indistinguishable from services inside the UGB. However it is not developed with
urban uses. Washington County approved the existing church and park as rural uses. See
Washington County Casefile 93-184-SU/D(INS), Attachment 19 of Exhibit 1, and
Washington County Casefile 96-288-SU/SU/D(INS), Exhibit 24. Washington County
granted an exception to Statewide Planning Goals 11 and 14 to allow extension of public
sewer service to the church on the subject property. See Exhibit 1, Attachment 18. The
applicant is operating the existing school in violation of Washington County zoning,
without County land use approval. See Exhibit 24.

ii. Based on prior decisions, the lower burden of proof is only
available where both urban services and urban development are provided on the property
subject to the petition. In this case, urban services are already in place, but the subject
property does not contain urban development. Therefore this petition is subject to the
higher burden of proof.

b. Including the subject property in the UGB does not increase the net
efficiency of park and recreation services, because it does not result in any additional public
park and recreation facilities nor does it result in increased public use of the existing
recreational facilities.

i. The THPRD Master Plan identifies a need for additional park and
recreation facilities in the vicinity.'l See Exhibit 16, Attachment 20. The THPRD 20-year

! The subject property is not located within the boundaries of the THPRD. The THPRD Boundary is
roughly 800 feet south of the subject property at its nearest point, See Exhibit 16, Attachment 18.
However the THPRD includes a number of existing and planned facilities located outside of its boundaries,
whose “service area” extends into the District.
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Master Plan identifies a need for additional an additional 11.3-acres of Neighborhood Park
land in the “southwest quadrant” of THPRD’s service arca. The Master Plan also
identifies a need for 5 new ballfields and 10 new soccer fields in the southwest quadrant.
This is consistent with the Washington County Aloha-Reedw]le—Cooper Mountain
Commumty Plan Map which identifies this as a “park deficient area.””

ii. The petitioner's sports fields help meet the 1dem:|ﬁed need for
park and recreation facilities without additional cost to the public. The petitioner testified-
that it makes its facilities available for a variety of public groups including Beaverton Little
League, Reedville Softball, Westside Softball League & Umpires Association and
Community Basketball & Volleyball. See Exhibit 16, Attachment 9. Public use the
petitioner’s sports fields reduces the demand on other existing park/recreation facilities; that
otherwise would draw users who now use the petitioner’s facilities.

iii. However the locational adjustment is not necessary to create the
this efficiency. The facilities exist and are permitted by law. But, the petitioner argued,
without the location adjustment, they might not be able to afford to maintain the facilities
and may have to reduce or prohibit public use of the facilities or eliminate the facilities
altogether.

{A) Whether the recreational facilities will remain in
existence if the locational adjustment is not approved and, consequently, the school is
required to close eventually, is a question of fact. There is no substantial evidence in the
record to support the petitioner's assertion that the sports fields will not remain in existence
if the locational adjustment is not approved. The petitioner's assertion is evidence, but their
self-interest and lack of financial or other relevant data to support the assertion detracts from
its probative value so much that the evidence is not persuasive. It is speculative to conclude
that denial of the locational adjustment will or is reasonably likely to result in loss of the
sports fields for public use. Moreover the impacts of DENIAL of the locational adjustment
are not relevant. Only the impacts of APPROVING the locational adjustment are relevant.
Arguably approving the locational adjustment assures the sports fields will remain in
existence, because they will be necessary at least for the recreational needs of the school.
But that does not increase the efficiency of public park/recreation services

iv. The only way that the sports fields increase park/recreation
service efficiency is if they are available to the public. The petitioner testified the facilities
are available to a variety of public groups as noted above. However nothing obligates the
petitioner to retain the facilities or to continue to allow public use of its private property.

The petitioner did not propose a specific measure to assure public access to the sports fields
when it agreed to be subject to a condition requiring the property to be used for school and
church purposes. Thus approving the locational adjustment without more, or subject to a
condition that requires the subject property be used for church and school purposes as
proposed by the petitioner, does not assure the sports fields will be available by to public.

v. Approval of the petition subject to a condition of approval
requiring that the petitioner make the sports fields available to the public would ensure that
approval of the petition results in a net efficiency in parks/recreation services, because it
would ensure that the facilities are and remain available to the public. The Council cannot
impose such a condition unless it approves the petition. The Council has imposed
conditions before in Contested Case 91-01 (Dammasch State Hospital) and Contested Case

? The hearings officer takes official notice of the Aloha-Reedville-Cooper Mountain Community Plan
Map, which was not included in the record as an exhibit.
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94-01 (Starr/Richards) pursuant to authority granted by Metro Code section 3.01.40(a} as it
existed when those petitions were approved.

vi. However a condition of approval requiring the petitioner to make
the sports fields available to the public could be problematic to articulate and enforce® and
may be beyond the Council's authority under the existing Metro Code. Such a condition
also may violate the Religious Land Use and Institutionalized Persons Act of 2000 and
could be deemed an unconstitutional infringement on the petitioner’s freedom of religion
and association. The petitioner could propose a condition of approval requiring the
petitioner to make the sports fields available to the public during daylight non-school hours
when not otherwise needed for church or school purposes, waiving any constitutional or
other rights. The Council could accept such a condition. But the petitioner has not
expressly done so.

c. Based on the testimony from the Beaverton School District,* Exhibit 20,
including the subject property in the UGB increases the net efficiency of school services,
because the petitioner’s school accommodates students who would otherwise attend public
school.’ The subject property must be located in the UGB in order for the petitioner to
continue operating its school. Sce Exhibits 24 and 25. Therefore approval of the petition is
necessary to achieve the net efficiency in school services identified by the Beaverton School
District. The petitioner proposed and Council accepts a condition of approval requiring that
the subject property continue to provide school services at at least current levels. The :
Council construes the term “school services” as “a comprehensive educational program
similar to that offered in public preschool, grade, middle and/or high schools.” Subject to
that condition, including the subject property in the UGB does result in a net increase in the
efficiency of school services.

d. Itis not apparent from the record that including the subject property in
the UGB will increase the net efficiency of water, surface water management/storm drainage,
and fire/police protection, transit, transportation, for land already in the UGB. Most of these
services are already in place, serving the existing church and recreational development on the
subject property and abutting developed properties within the UGB. The inclusion of the
subject property in the UGB is not necessary to maintain the existing efficiency of urban
services to the subject property. Approval of the petition would increase the use of these
facilities by allowing the petitioner to continue operating its school from the subject
property. But it would not affect the efficiency of these services for Iand already in the
UGB.

? There is no legal process for adjudicating disputes about implementation or enforcement of such a
condition; i.e., when and how is the petitioner required to allow public use of the facilitics, whether the
petitioner can charge a fee for such use, etc.. In addition, future development on the subject property,
including but not limited to expansion of the church or school, could alter the recreational facilities in
violation of the condition.

* The petitioner also submitted letters from the Washington County Counsel’s office, State Representative
Bruce Starr and State Senator Charles Starr opining that including the subject property will result in a net
increase in the efficiency of public school facilities within the existing UGB. Exhibits 14, 22 and 23,
However the petitioner failed to provide any evidence that these persons are experts in the efficiency of
school facilities. Their unsupported opinions are not substantial evidence.

3 The subject property is not within the boundaries of the Beaverton School District. The school district
boundary is roughly 800 feet south of the subject property at its nearest point. See Exhibit 16, Auachment
18. However the petitioner’s school currently serves more than 70 students who reside within the
Beaverton School District. See Exhibit 16, Attachment 17.
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Maximum efficiency of land uses. The amendment shall facilitate needed
development on adjacent existing urban land. Needed development, for the
purposes of this section, shall mean consistent with the local comprehensive
plan and/or applicable regional plans.

Metro Code section 3.01.035(c)(2)

5. Including the subject property in the UGB facilitates development on adjacent
existing urban land consistent with the local comprehensive plan, because it provides
additional school capacity to serve residential development within the UGB.

a. Development within the adjacent urban area will increase the existing
demand for school facilities and services in the area. School facilities on the subject
property can facilitate development by accommodating some of that demand.

b. There is a dispute about whether approval of this petition will facilitate
development on “adjacent” urban land.

c. The term “adjacent” is ambiguous and is not defined by the Metro
Code. The majority of prior cases approved by the Council involved the extension of sewer,
water and transportation services to abutting properties. By their nature this type of service
must be physically connected to adjacent land in order to provide the service. Therefore
“adjacent” properties have been predominantly limited to adjacent properties. However
school and park/recreation services have a broader scope, attracting users from further away.
(See the THPRD Master Plan which assumes a roughly 1500-foot radius service area
around neighborhood parks). Black’s Law Dictionary, 1968 Ed., defines the term
“adjacent” as “lying near or close to; sometimes contiguous; neighboring.”

i. Abutting properties within the UGB, directly across 209th Avenue
from the subject property, are fully developed consistent with the R-6 (Residential, 6 '
dwelling units per acre) designation in the Washington County comprehensive plan,
specifically the Aloha-Reedville-Cooper Mountain Community Plan Map. Therefore
approval of the petition cannot facilitate needed development on those properties.

ii. There is a roughly 50-acre vacant parcel located approximately
800 feet south of the subject property, on the east side of 209th Avenue. See Exhibits 13
and 16, attachment 18. This property is “adjacent” as defined by the dictionary, because it
is nearby. The property is designated medium density residential (15 units per acre) on the
Aloha-Reedville-Cooper Mountain Community Plan Map. That property also is located
within the boundaries of the THPRD and Beaverton School District. Amendment of the
UGB to include the subject property would facilitate needed development on that
“adjacent” vacant urban property if the petitioner continues to provide school and public
recreation services. The petitioner proposed, and the Council accepts, a condition requiring
that the subject property continue to provide school services similar to current levels which
will ensure that approval of this petition actually facilitates needed development on this
“adjacent” urban land.

1ii. The petitioner defined “adjacent existing urban land” as vacant
properties located within a three-mile radius of the subject property. See Exhibit 16.
However the petitioner failed to provide adequate support in law or fact for this extremely
broad definition, and Council finds “adjacent” land does not include all vacant urban land
within three miles of the site.
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Environmental, energy, social & economic consequences. Any impact on
regional transit corridor development must be positive and any limitations
imposed by the presence of hazard or resource lands must be addressed.
Metro Code section 3.01.035(c)(3)

6. Including the subject property in the UGB would not have any impact on
regional transit corridor development, because the nearest regional transit corridor is distant
from the subject property (at Tualatin Valley Highway, more than a mile north of the subject
property). The subject property is not subject to hazards and does not contain resource
lands identified by Washington County. Therefore the petition complies with Metro Code
section 3.01.035(c)(3).

Retention of agricultural land. When a petitioner includes land with
Agricultural Class I-IV soils designated in the applicable comprehensive
plan for farm or forest use, the petition shall not be approved unless it is
factually demonstrated that:

{A) Retention of any agricultural land would preclude urbanization of an
adjacent area already inside the UGB, or

(B) Retention of the agricultural land would make the provision of urban
services to an adjacent area inside the UGB impracticable. Metro Code
section 3.03.035(c)(4)

7. The subject property contains Class II soils. However the Washington County
comprehensive plan designates the subject property and surrounding non-urban lands as
AF-10 (Agriculture & Forest, 10-acre minimum lot size). This is not considered an
exclusive farm or forest use designation. Therefore this criterion does not apply.

Comparibility of proposed urban uses with nearby agricultural activities.
When a proposed adjustment would allow an urban use in proximity to
existing agricultural activities, the )usnﬁcauon in terms of this subsection
must clearly outweigh the adverse impact of any mcompanb:hty Metro
Code section 3.01.035(c)(5)

8. There are limited agricultural activities on adjacent lands to the north and west of
the subject property, a commercial nursery and a Christmas tree farm. A fenceonthe
subject property separates these uses from activities on the subject property. The subject
property has been used as a church and park for several years without any significant
conflicts with agricultural activities. Based on the historic lack of conflict between the
existing urban development and the existing agricultural uses, it can be found that urban

development on the subject property will not have a mgmﬁcant adverse impact on existing
agricultural activities.

Superiority. [ T]he proposed UGB must be superior to the UGB as
presently located based on a consideration of the factors in subsection (c)
of this section. Metro Code section 3.01.035(g)(2)

9. In prior cases the Council has required a lesser showing of superiority for

smallcr parcels. See Contested Case 87-04 (Brennt) where the Council concluded that

“If]or a proposed addition 1o the UGB of 10 acres or less, any improvement at all from the
proposed change in relationship to UGB land abutting the addition area is enough of an
unprovement in the UGB to establish superiority.” However the burden of proof is a

“sliding scale™ which increases with the size of the parcel to be included. See Contested
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Case 84-02 (PGE) and the Findings In Support Of Metro Ordinance No. 81-105 (For the
Purpose of Establishing Procedures for Locational Adjustments to Metro’s Urban Growth
Boundary). The subject property contains more than 10 acres. Therefore the facts in
Brennt are different enough to conclude that the petition in this case is not justified by any
improvement in the UGB. :

10. Based on the evidence in the record and the findings above, the proposed UGB
is superior to the existing UGB “based on a consideration of the factors in subsection (c)
of [section 3.01.035]”, because:

a. Approval of the petition results in a net increase in the efficiency of
school services to land already within the UGB, provided the applicant accepts a condition
of approving requiring the subject property to continue to be used for school purposes as
defined by Council.

b. The amendment facilitates needed development on adjacent urban land.

Similarly situated land. The proposed UGB amendment must include all
similarly situated contiguous land which could also be appropriately
included within the UGB as an addition based on the factors above. Metro
Code section 3.01.035(g)(3)

11. There are no manmade or natural geographical boundaries between the subject
property and the adjoining properties to the north, west or south. However the subject
property, the only AF-10 zoned property in the area, is developed with a church and
park/playfields. Adjacent lands are being actively farmed or are developed with low density
rural uses. In addition, only the subject property is served by public sewer pursuant to an
exception to Statewide Planning Goals 11 and 14. See Exhibit 1, Attachment 18, There is
no similarly simated property which could also be appropriately included within the UGB
based on the factors above. _

[Average Density]. Demonstrate average residential densities of at least
10 dwelling units per net developable residential acre, or lower densities
which conform to the 2040 Growth Concept plan designation for the area.
3.01.035(c)(6)

12. The subject property will be used for church, school and recreational purposes.
Therefore this criterion is not applicable to this petition.

{Compliance with the Regional Framework Plan]. Petitions for locational
adjustments shall demonstrate compliance with the Regional Framework
Plan and implementing policies. 3.01.035(d). :

13. The petition complies with the Regional Framework Plan, because the subject
property does not contain identified Exclusive Farm Use (EFU) or Open Space lands. The
subject property is designated exception land which may be used for purposes other than
rural resource production or protection. In addition, urban services are currently provided to
the subject property as an exception to statewide planning Goals 11 and 14. Therefore the
petition is consistent with the Regional Framework Plan.

C. CONCLUSIONS AND DECISION
The following conclusions are adopted based on the foregoing findings.
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1. Public services and facilities, including water, sanitary sewer, storm drainage,
transportation, and police and fire protection, can be provided to the subject property in an
orderly and economical fashion.

2. The petition complies with Metro Code section 3.01.035(c)(1), because the
petition demonstrated that including the subject property in the UGB will result in a net
improvement in the efficiency of school facilities and services for properties within the
existing UGB, provided the petitioner agrees to be subject to a condition requiring the
property to continue to be used for school purposes as defined by the Metro Council.

3. The petition complies with Metro Code section 3.01.035(c)(2), because the
petition demonstrated that the proposed addition will facilitate needed development on
adjacent existing urban land, subject to the aformentioned condition of approval.

4. The petition complies with Metro Code section 3.01.035(c)(3), because the
locational adjustment will have no impact on regional transit corridor development and will
not have significant adverse energy, social and environmental consequences.

5. Metro Code section 3.01.035(c)(4) is inapplicable, because the subject property
does not include agricultural land

6. The petition complies with Metro Code section 3.01.035(c)(5), because the
petition demonstrates that urban uses on the subject property will not conflict with existing
agricultural activities.

7. The average density requuement of Metro Code section 3.01.035(c)(6) is
mapphcable to this institutional site.

8. The petition does comply with the Reglonal Framework Plan and implementing
policies. Metro Code section 3.01.035(d).

9. The locational adjustment will result in a superior UGB, Metro Code section
3.01.035(g)(2), because it results in a net improvement in school service and facilitates
development on adjacent urban land.

10. The petition includes all similarly situated contiguous land outside the UGB,
Metro Code section 3.01.035(gX3).

11. For the foregoing reasons, the Metro Council hereby declares its intention to
approve the petition in Contested Case (1-01, subject to applicable requirements of the
Metro Code for an ordinance amending the UGB and the following condition:

Before the effective date of an ordinance amending the UGB to include the subject property,
the owner of the property shall provide proof that it has filed a covenant in the deeds records
for Washington County, in a form acceptable to Metro General Counsel, requiring that the
subject property shall continue to provide school services. For purposes of this covenant,
“school services’ shall be defined to mean “a comprehensive educational program similar
to that offered in public pre-school, grade, middle and/or high schools with capacity for 200
~or more students. The covenant shall expire automatically when the subject property is
surrounded by land in the UGB. The Metro Council or their successors in interest may
enforce the covenant. The Metro Council or their successors in interest may approve
amendments to or deletion of the covenant if it finds such amendments or deletion continues
to assure the use of the subject property will result in a net increase in the efficiency of
public services to land already in the UGB when such amendment or deletion is proposed.
Findings, Conclusions and Final Order Page 14
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An application to amend or delete the covenant shall be subject to applicable fees and
standards for a locational adjustment or closest equivalent process at the time of application.
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ATTACHMENT "A" TO THE FINAL ORDER

IN THE MATTER OF CONTESTED CASE 01-01 (Christian Life Center) :

EXHIBITS
Exhibit No,  Subject matter
1 Petition for locational adjustment and attached exhibits
2 Hillsboro School Dist. Service Provider Comment dated March 7, 2001
3 Tualatin Valley Fire and Rescue Service Provider Comment dated March 20,
2001
4 Letter from M. Weber, Metro, to W. Cox dated March 20, 2001
5 Tri Met Service Provider Comment dated March 26, 2001
6 Letter from Washington County DLUT re pending Service Provider
Comment dated March 28, 2001
7 Letter from W, Cox to M. Weber, Metro dated April 2, 2001
8 Letter from W. Cox to Metro Councilor D. Bragdon dated April 2, 2001
9 Unified Sewerage Agency Service Provider Comment dated April 2, 2001
10 Letter from M. Weber, Metro, to W. Cox dated April 9, 2001
11 Metro Staff Report dated June 1, 2001 with attachments
12 Letter from DLCD to L.. Epstein dated June 5, 2001
13 Notice of Hearing
14 Letter from A. Rappleyea, Washington County Counsel, to L. Epstein dated
July 5, 2001
15 Letter from W. Rienas to L. Epstein dated July 10, 2001
16 Petitioner’s Supplemental Information, dated July 23, 2001 and attachments
17 Letter from W, Cox to M. Weber, Metro dated July 23, 2001
18 Addendum to the Metro Staff Report dated August 13, 2001
19 Letter from W. Cox to L. Epstein dated August 27, 2001
20 Letter from Beaverton School District to L. Epstein dated September 5, 2001
21 Letter from W. Cox to L. Epstein dated September 10, 2001
22 I.gg:cr from Representative Bruce Starr to L. Epstein dated September 10,
2001
23 Letter from Senator Charles Starr to L. Epstein dated September 10, 2001
24 Washington County Hearings Officer Decision Casefile 96-288-
SU/SU/D(INS) dated August 15, 1996
25 Washington County Hearings Officer Decision Casefile 98-206-
SU/D(INS) dated August 4, 1993
26 Religious Land Use and Institutionalized Persons Act of 2000
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STAFF REPORT

FOR THE PURPOSE OF EXPRESSING METRO COUNCIL INTENT
TO AMEND THE URBAN GROWTH BOUNDARY FOR
LOCATIONAL ADJUSTMENT CASE 01-1: CHRISTIAN LIFE

CENTER CHURCH
Date: January 23, 2002 Presented by: Larry Epstein, Hearings Officer
Prepared by: Tim O’Brien, Planning Department
I PROPOSED ACTION

Adoption of Resolution No. 02-3153, expressing Metro Courncil intent to approve Case 01-1: Christian
Life Center Church, a locational adjustment to the Urban Growth Boundary (UGB). The proposed
amendment area 15 shown on Attachment 1.

II SUMMARY OF PROCESS

According to Metro Code 3.01.065, the Metro Council may act to approve, deny or remand to the
Hearings Officer a UGB petition in whole or in part. When the Metro Council renders a decision that
reverses or modifies the proposed order of the Hearings Officer, then the Metro Council shall set forth its
findings and state its reasons for taking the action in its order. When the Metro Council acts to approve a
petition that includes land outside the Metro Boundary, such action shall be by resolution expressing

intent to amend the UGB if and when the affected property is annexed to Metro. The subject site is
outside the Metro Boundary.

The Hearings Officer, Larry Epstein, submitted a report recommending approval of Case 01-1 subjectto a
condition of approval (Attachment 2). According to Metro Code 3.01.060, parties to the case may file an
exception related directly to the interpretation made by the Hearings Officer of the ways in which the
petition satisfies the standards for approving a petition for a UGB amendment. No exception to the
Hearings Officer’s decision was received. According to Metro Code 2.05.045(b}, the Metro Council
shall, upon receipt of a proposed order and consideration of exceptions, adopt the proposed order, revise
or replace the findings or conclusions in a proposed order, or remand the matter to the Hearings Officer.

If the Metro Council votes to express intent to approve Case 01-1 and adopt this resolution, the decision
will be consistent with the Hearings Officer’s recommendation and findings. If the Metro Council votes
to express intent to approve the petition, the decision will not be consistent with staff’s recommendation
as put forth in the staff report dated June 1, 2001, and the staff report addendum dated August 13, 2001.
If the Metro Council votes to deny the petition, the decision will be consistent with staff’s
recommendation as put forth in the staff report and addendum.

III BACKGROUND AND ANALYSIS

Proposal Description:

On March 15, 2001, the Christian Life Center Church filed a petition for a 13.57-acre locational
adjustment to the UGB. The site consists of one tax lot in Washington County at 5585 SW 209" Avenue,
Aloha. The subject property is zoned AF-10 (Agriculture and Forestry District-10 acre minimum) by
Washington County. A church or school may be permitted as a special use in the AF-10 zonimg district,
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however, the Washington County Community Development Code requires that schools outside the UGB
be scaled to primarily serve the rural population.

Washington County approved a Special Use Approval and Development Review application for a 38,000
square foot church in two phases with associated recreational and educational uses {Washington County
Casefile No. 93-184-SU/D (INS)). The site is currently used as a church with associated recreational
activities and educational ministries. The current scale of the educational use involves classroom
education for grades Pre-K through grade 11 with approximately 200 student members of the church.
Future plans call for expansion to 450 students. On two separate occasions Washington County has
determined that the current scale of 200 students and the potential future expansion to 450 students are
not scaled to primarily serve the rural population (Washington County Casefiles No. 96-288-SU/SU/D
(INS) and No. 98-206-SU/D (INS)).

The petitioners propose toc amend the UGB to bring this non-conforming educational use into the UGB.
If the Metro Council approves this locational adjustment request, Washington County would likely apply
an Institutional District (INS) zoning designation. Churches and schools are permitted uses within the
INS zoning district. The petitioner has not stated any intention for other development activity on-site.
Metro waived the requirement of a written statement on the petition from the Washington County Board
of Commissioners. '

Hearings Officer Recommendation and Proposed Findings:

The Hearings Officer, Larry Epstein, conducted a public hearing at the Washington County Public
Services Building on June 11, 2001, The hearing was continued until August 27, 2001. The Hearings
Officer submitted a report and recommendation to Metro on October 11, 2001, recommending approval
of the petition subject to a condition of approval. The case record contains the petitioners’ submittals,
Metro staff report, notification lists and the Hearings Officer’s report. The complete record list is
included as part of the Hearings Officer’s Report and Recommendation.

The criteria for locational adjustments are included in Metro Code, Chapter 3.01.035, The petitioner must
show that the proposed change will result in a superior UGB based on the following criteria: orderly and
economic provision of public facilities and services resulting in a net improvement in efficiency;
maximum efficiency of land uses which facilitate needed development on adjacent existing urban land;
environmental, energy, economic and social consequences; retention of agricultural land; and
compatibility with nearby agricultural land.

» The Hearings Officer finds that on balance, the criteria for a locational adjustment to the
UGB as contained in Metro Code 3.01.035, are met by the petitioner, if subject to a condition
of approval. The condition of approval, as recommended by the Hearings Officer is as
follows:

¢ Before the effective date of an ordinance amending the UGB to include the subject property,
the owner of the property shall provide proof that it has filed a covenant in the deeds records
for Washington County, in a form acceptable to Metro General Counsel, requiring that the
subject property shall continue to provide school services. For purposes of this covenant,
“school services” shall be defined to mean “a comprehensive educational program similar to
that offered in public pre-school, grade, middle and/or high schools with capacity for 200 or
more students. The covenant shall expire automatically when the subject property is
surrounded by land in the UGB. The Metro Council or their successors in interest may
enforce the covenant. The Metro Council or their successors in interest may approve
amendments to or deletion of the covenant if it finds such amendments or deletion continues
to assure the use of the subject property will result in a net increase in the efficiency of public
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services to land already in the UGB when such amendment or deletion is proposed. An
application to amend or delete the covenant shall be subject to applicable fees and standards
for a locational adjustment or closest equivalent process at the time of application.

The Hearings Officer recommends approval of Case 01-1. Christian Life Center Church based upon the
findings and conclusions in his report that:

¢ All apphcation and noticing requirements are met; and

A public hearing was conducted according the requirements and rules of Metro Code 3.01.050
and 3.01.055; and

¢ On balance, the criteria for a locational adjustment to the UGB contained in Metro Code 3.01.035
are met by the petitioner if subject to a condition of approval intended to ensure the use of the
subject property for school services.

IV STAFF COMMENT

The Metro staff report (June 1, 2001) and addendum (August 13, 2001) conclude that the petitioner does
not satisfy two locational adjustment critena and, therefore, recommends denial of the petition. One
criterion concerns the net improvement in the efficiency of public facilities and services (3.01.035(c)(1)).
Staff concludes that the applicant does not provide substantial evidence to support the claim for a net
improvement in efficiency for sewer, water and school services on adjoining areas within the UGB.
Secondly, staff does not believe that the petitioner has demonstrated that the adjustment would facilitate
needed development on adjacent existing urban land (3.01.035(c)(2)).

After completion of the two staff reports, the petitioner submitted a letter from Mike Maloney
representing the Beaverton School District that urges approval of the petition (Attachment 3). The letter
states that inclusion of the church site would help reduce pressure for school districts to expand. The
Hearings Officer based his finding that a net efficiency in school services {3.01.035(c)(1)} and facilitation
of needed development (3.01.035(c)(2)) are satisfied due to this letter from the school district. He notes
that seventy (70) students currently enrolled in the church school reside within this district.

Staff disagrees with the Hearings Officer that the distnict letier constitutes substantial evidence
demonstrating that 3.01.035(c)(2) is satisfied. In this regard, staff notes that the Beaverton School
District boundary, at its closest point, is located approximately 800 feet south of the church site and
would not include this site if the petition were approved. The Hillshoro School District, which declined
to comment on the petition, includes the church site and therefore is adjacent and adjoining to the subject
site. Staff interprets the criteria of ‘facilitation of needed development” and ‘net improvement in
efficiency of public services’ as applying to ‘adjacent existing urban land’ and ‘adjoining areas within the
UGB’ based on the original intent of the locational adjustment procedure to provide a mechanism to make
minor adjustments that result in a more superior UGB. The Beaverton School District is not adjacent to
the church site and the Hillsboro School District has not given any indication that approval of the petition
would facilitate any needed development or create a net improvement in efficiency within its district.

Also, the letter from the Beaverton School District may show that a need exists for additional school
facilities in the general area, and that the Christian Life Center accommodates some of the need. But it
does not show that addition of this land will affect the efficiency of service.

The Hearings Officer identified Metro UGB Contested Cases 91-1 Dammasch State Hospital and 94-1

Starr/Richards as two instances in which the Metro Council imposed conditions pursuant to authority
granted by Metro Code Section 3.01.040(a) as it existed when those petitions were approved. Approval
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of UGB Case 91-1 included a condition prohibiting any connection outside of the UGB to the sewer lines
serving Dammasch and the Callahan Center. Approval of UGB Case 94-1 included three conditions:

¢ The subject property may be used only for open space and professional office purposes as defined
by the City of Wilsonville land use regulations.

o The subject property and an adjacent tax lot shall be served by a gravity flow sewer line.

o The portion of the subject property with slopes of twenty {20) percent or more may be used only
for open space purposes; provided a sanitary sewer line may cross the sloped area, and storm
drainage facilities may be established in the sloped area if approved by the City of Wilsonville.

Metro Code Section 3.01.040 does not expressly authorize the kind of condition proposed by the Hearings
Officer. Nor does it prohibit such a condition. Such a condition, however, poses several practical
problems. Unlike the conditions in Cases 91-1 and 94-1, described above, which limited the kind of
development or use allowed, the condition proposed in this case would require a specified use (operation
of a school). Tt is relatively easy to monitor and enforce a condition that limits development, through
zoning, permitting and design review procedures. Violations may be remedied through procedures
authorized by ORS 215.185. It would be difficult to monitor and probably impossible to enforce a
condition that requires a landowner to maintain and operate a use, such as a school of a certain size. First,
ORS 215.185(1) provides for enforcement of conditions by a county or a person whose interest in real
property is affected by the violation, not by Metro. Second, the statute contemplates enforcement action
to prevent illegal use or development (“may...institute injunction, mandamus, abatement, or other
appropriate proceedings to prevent, temporarily or permanently enjoin, abate, or remove the unlawful
location, construction, maintenance, repair, alteration, or use.”), not to force a person to undertake a use.

In light of these practical problems, Metro staff recommends against the proposed condition.

If the Metro Council should approve the petition and the condition of approval, the Metro Office of
General Council shall review the form of the covenant the property owner must file in the deeds records
for Washington County requiring that the subject property shall continue to provide school services.

V SUMMARY

The Metro Council has the following options:

e Adopt Resolution No. 02-3153 expressing intent to approve Case 01-1: Christian Life Center
Church, based on the Hearings Officer’s findings, subject to the condition of approval.
Remand the proceeding to the Hearings Officer.
Request the Metro Office of General Counsel or Hearings Officer to draft findings supporting a
resolution to deny Case 01-1: Christian Life Center Church.

» Request the Metro Office of General Counsel or Hearings Officer to draft findings supporting a
resolution to approve Case 01-1: Christian Life Center Church, not subject to a condition of approval.

VI BUDGET IMPACT

There is no budget impact from adopting this resolution.
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Attachment 2
To Staff Report

BEFORE THE METRO COUNCIL Resolution No. 02-315:

In the matter of the petition of the Christian Life Center JHEARINGS OFFICER
Church for a Locational Adjustment to the Urban ) REPORT AND
Growth Boundary south of the City of Hillsboro, west ) RECOMMENDATION
of 209th Avenue in unincorporated Washington County ) ~Contested Case No, 01-01

A. INTRODUCTION AND SUMMARY

~ This report contains a summary of the findings the hearings officer recommends to
the Metro Council to approve a petition for a locational adjustment to the Urban Growth
Boundary ("UGB"). The petition raises the following major issues:

L. Whether the Metro Council may impose a condition requiring the property
subject to the locational adjustment to be used for particular purposes when
. the petitioner accepts such a condition, and whether the Council should do
so in this case to achieve school and/or recreation service efficiencies.

- The hearings officer finds that, although the Metro Code does not authorize Council
to adopt such a condition, neither does it prohibit such a condition and, where the petitioner
accepts the condition, Council could adopt it. , :

2. Whether granting the petition results in a superior UGB and a net
- improvement in the efficiency of public facilities and services relevant to the
adjustment; and

The hearings officer finds that granting the petition does result in service efficiencies -
and a superior UGB if the petition is subject to a condition requiring the site tobe used at -
least for school purposes, where “school purposes” means "a comprehensive educational
program similar to that offered in public pre-school, grade, middle and/or high schools."

If the petition is not subject to such a condition, the hearings officer finds there is no
assurance granting the petition will result in school efficiencies, because, once in the UGB,
the land could be used for other permitted purposes. ‘

The same could be done with recreation facilities to achieve limited recreational
efficiencies, but the petitioner did not propose it, and its enforcement could be more
problematic, so the hearings officer does not recomrmend it. The petitioner could file an
exception proposing specific language for such a condition if it objects to the language
recommended by the hearings officer.

3. Whether granting the petition facilitates needed development on “adjacent
existing urban land." - :

The hearings officer finds that it does facilitate development of residentially-zoned
land in the UGB within 800 feet of the site if the petition is approved subject to a condition
requiring the site to be used at least for school purposes as described above. If the petition
is not subject to such a condition, the hearings officer finds there is no assurance granting
the petition will facilitate development of adjacent existing urban land, because, once in the
UGB, the land could be used for other permitted purposes.



B. SUMMARY OF BASIC FACTS

1. On March 14, 2001, Christian Life Center Church (“petitioner”) filed a petition
for a locational adjustment to the Portland metropolitan area UGB. The petitioner proposes
10 add a 13.57-acre parcel identified as Tax Lot 6200, Map 152-14DC, Washington County
(the "subject property”) to the UGB, It is now situated in unincorporated Washington
County adjoining the UGB south of the City of Hillsboro.

a. The Washington County Comprehensive Plan and zoning designation for
the subject property is AF-10 {Agriculture/Forest, 10-acre minimum lot size). The subject
property is in an exception area to Statewide Planning Goals 3 and 4. Urban services (i.c.,
water and sewer) are currently provided to the subject property pursuant to an exception to
Statewide Planning Goals 11 and 14.

b. The subject property is developed with a 38,000 square foot church and
associated 235-space parking lot on the eastern third of the site. The western two-thirds of
the subject property is developed with a private park including a soccer field and two
softball fields. The petitioner also operates a private school for about 200 children from
pre-kindergarten through the 12th grade. The school is currently operating in violation of
County zoning, because it is not an approved use on the subject property.

¢. The petition was accompanied by comments from relevant service
providers, each of whom certified they can provide urban services in an orderly and timely
manner, The Tualatin Valley Fire and Rescue District, Tri-Met and the Unified Sewerage
Agency took a neutral position regarding the application. The Tualatin Valley Water
District, the Washington County Counsel's office on behalf of the Department of Land Use
and Transportation and the Beaverton School District expressed support for the petition.
The Hillsboro School District and the City of Hillsboro did not comment on the petition.

d. If the petition is approved, petitioners propose to maintain and possibly
expand the existing school, church and recreation uses on the subject property.

2. Metro hearings officer Larry Epstein (the "hearings officer") held two duly
noticed public hearings on June 11 and August 27, 2001 to receive testimony and evidence
in the matter of the petition. Ten witnesses festified in person or in writing, including Metro
staff and consultants, the petitioner’s representatives, and a neighboring property owner.
The hearings officer held the record open for two weeks to allow the petitioners an
opportunity to submit additional evidence. The record closed at 5:00 P.M. September 10,
2001. :

C. SUMMARY OF APPLICABLE STANDARDS AND RESPONSIVE FINDINGS

1. A locational adjustment to add land to the UGB must comply with the relevant
provisions of Metro Code ("MC") sections 3.01.035(c) and (f). The following findings
highlight the principal policy issues disputed in the case.

2. MC § 3.01.035(c)(1) requires a petitioner to show (1) that granting the petition
would result “in a net improvement in the efficiency of public facilities and services™ and
(2) that the area to be added can be served “in an orderly and economic fashion.” There
was no dispute that the subject site can be served in an orderly and economic fashion.

There is a dispute whether granting the petition resulis in a net improvement in efficiency of
school and recreation service. The petitioner argues it would. The hearings officer found
that there is no assurance approval of the petition will result in the efficiencies urged by the
petitioner.
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a. The hearings officer found that public use of the existing recreational
facilities on the subject property helps meet the identified need for additional recreational
facilities in the area without additional cost to the public. However this efficiency can be
achieved without adding the subject property to the UGB. The hearings officer further
found that approval of the petition subject to a condition requiring the petitioner to make the
sports fields available to the public during daylight non-school hours when not otherwise
needed for church or school purposes, would ensure that the facilities are available for
public use. The petitioner is not required to allow public use of its facilities. Therefore
approval of the petition subject to such a condition would ensure that approval of the
petition results in a net efficiency of recreational facilitics, because it will ensure the existing
recreational facilities remain available for public use.

i. There was not substantial testimony about this issue, so its legal
ramifications are not well-developed in the record. Without more in the record, the hearings
officer cannot determine whether such a condition is unconstitutional or violates the federal
law. The hearings officer believes the federal law is not applicable, and the petitioner can
propose such a condition, waiving any constitutional or other objections and the Council can
accept.

ii. However the petitioner has not expressly proposed such a
condition and the current Code does not expressly authorize the Council to impose
conditions of approval. In addition, a condition requiring the petitioner to operate the sports
fields in a certain manner exceeds the scope of Metro's usual involvement in those few
locational adjustments that have been approved subject to conditions. If there is a dispute
about public availability of the sports fields, approval of the locational adjustment subject to
this condition would oblige Metro to resolve that dispute. Future development on the
subject property, expansion of the school and/or church, could alter the recreational area in
violation of the condition. Resolution of such a conflict could negate some of the
parks/recreation efficiencies that would result from approving the locational adjustment
subject to the condition of approval regarding public availability of the sports fields.

iii. Therefore the hearings officer does not recommend the Council
impose such a condition, but, if the petitioner proposes one, Council could accept it.

b. The hearings officer concluded, based on the testimony from the
Beaverton School District, that approval of the petition would result in a net efficiency in
school services, provided the petitioner continues to operate a school on the subject
property. The petitioner proposed to be subject to a condition of approval requiring the site
to be used for school purposes. Such a condition would ensure that approval of the petition
results in a net efficiency in school services. The condition could be reflected by a covenant
running with the land, filed by petitioner in County deed records, that authorizes Metro
Council to enforce its terms, i.€., that the site will be used for “school purposes,” which
could be expressly construed to mean "a comprehensive educational program similar to that
offered in public preschool, grade, middle and high schools.”

1. Such a condition raises concems similar to those discussed above
with regard to a condition of approval requiring public use of the recreational facilities. The
current Metro code does not expressly authorize the Council to impose conditions of
approval on a locational adjustment. However in this case the petitioner expressly proposed
such a condition. The Metro code does not expressly prohibit the Council from accepting
such a proposal as part of the overall proposal. The hearings officer believes that the
Council could accept a condition of approval proposed by the petitioner.

Hearings Officer’s Report and Recommendation Page 3
UGB Contested Case 01-01 (Christian Life Center)



ii. However such a condition goes further than Council has gone in
past decisions, requiring greater involvement and ongoing enforcement of the condition.
For example, what happens if the petitioner, or a future property owner subject to the
condition, is unwilling or unable to continue providing “school services” on the subject
property? Council may not want to get involved in such issues. However, given the demand
for the petitioner’s school services, a 60-student waiting list, the hearings officer concluded
that this is not a significant concern. The hearings officer assumed the Council is willing to
accept the condition proposed by the petitioner to continue providing school services on the
subject property.

3. MC § 3.01.035(c)(2) requires a petitioner to show that granting the petition
facilitates needed development on adjacent existing urban land. The hearings officer
concluded that the provision of school services on the subject property will facilitate needed
development. Adoption of a condition of approval proposed by the petitioner would ensure
that the petitioner will continue to provide these services once the property is included in the
UGB. '

a. There was also a dispute about the definition of “adjacent.” The
hearings officer concluded that a vacant 50-acre parcel located roughly 800 feet southeast of
the subject property is “adjacent” to the site, based on the dictionary definition of that term.
The hearings officer rejected the petitioner’s contention that land within a three mile radius
of the subject property is “adjacent.”

4. MC § 3.01.035(c)(3) requires an analysis of environmental, energy, social and
economic impacts of granting the petition, particularly with regard to transit corridors and
hazard or resource land. There is no dispute that the petition complies with this standard.
Any EESE impacts will be neutral.

5. MC § 3.01.035(c)4) requires retention of agricultural land. There is no dispute
that, because the subject property is in an exception area, this standard does not apply.

6. MC § 3.01.035(c)(5) requires urban development of the subject property to be
compatible with nearby agricultural activities. There is no dispute that the petition complies
with this standard, because the church and recreational uses have existed on the site for
some time without evidence of conflicts with nearby agricultural activities.

7. MC § 3.01.035(f)(2) requires the proposed UGB to be superior to the existing
UGB, but does not define what is superior. The hearings officer found the proposed UGB
is superior, because it improves the efficiency of public school services and facilitates
~ development on adjacent properties.

8. MC § 3.01.035(f)(3) requires a proposed location adjustment to include all
similarly situated lands. The hearings officer found that the proposed adjustment includes
all similarly situated lands. The subject property is developed with a church and recreational
facilities. Adjacent lands are developed with rural residential and agricultural uses. In
addition, urban services are provided to the subject property pursuant to an exception to
Goals 11 and 14. Adjacent properties were not included in that exception.
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D. ULTIMATE CONCLUSION AND RECOMMENDATION

For the foregoing reasons, the hearings officer concludes the petition can comply
with the relevant approval standards in Metro Code sections 3.01 035(0) and (g) fora
locational adjustment adding land to the UGB if subject to a condition of approval.
Therefore the hearings officer recommends the Metro Council grant the petition, based on
this Report and Recommendation and the Findings, Conclusions and Final Order attached
hereto, subject to the conditions of approval therein or such other condition as ensures
including the subject property in the UGB will increase the net efficiency of at least pubhc
school services.!

Respectfully submitted this 11th day of October, 2001.

Larry Epstein, AICP
Metro Hearings Officer

! If Council adopts a condition of approval that varies from the one provided in the recommended Findings
and Conclusions, it should amend the corresponding findings accordingly. See, e.g., findings B.4.b.vi and
B.4.c on pp.10-11 of the recommended Findings and Conclasions.
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Aftachment 3

To Staff Report
B edve rtO n , Resolution No. 02-315-

District #48 Mike Maloney
16550 S.W. Merlo Road, Beaverton, Oregon 97006-5152 Executive Administrator
Phone 503-591-4303 FAX 503-591-4484 for Facilities

September 5, 2001

Mr. Larry Epstien
1020 SW Taylor Street Suite 730
Portland, OR 97205

RE: Locational Adjustment Case 01-01 - Christian Life Center

Dear Mr. Epstein,

In the matter of the locational adjustment requested by the Christian Life Center, Beaverton
School District urges a favorable recommendation to the Metro Council. Bringing the site
inside the Urban Growth Boundary makes sense in a number of ways.

1.

To the extent student enrollment in this school reduces demand on the public school
districts that would otherwise serve these students, the pressure for public school districts
to expand is reduced. This speaks to the efficiency of public services criteria.

The site is already constructed, provided with urban services and enrolled with students.

The demand for an adequate supply of appropriately situated sites for schools in
Washington County cannot currently be served inside the existing UGB. Our District has
examined every possible existing parcel and the possibilities for aggregating parcels to
make school sites in areas of high growth. The opportunity to meet the currentiy

projected demand for public schools in our District boundary without looking outside the
UGB does not practically exist.

When a school site can be brought in to the boundary under the locational adjustment
criteria, it is significantly less harmful to our regional efforts to contain growth than are

efforts to bring in Iarger blocks of land for development other than schools.

Our District will need an additional three or four elementary schools, two middle schools
and one additional high school by 2010. That will require approximately 120 acres.

Without the enrollment capacity provided by private schools, this need for land will only

be made greater.
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6. Because of the shortage of land for school sites in Beaverton and Hillsboro, the Governor
has asked Mefro, in a June 15, 2001 lefter to Mike Burton, to request that LCDC issue an
opinion confirming whether a jurisdiction may consider the special locational needs of a
school when deciding when, if and how to expand the boundary.

7. Schools need to be given special consideration under the locational adjustment criteria.
It is increasingly clear that growing school district's land needs are not being adequately
addressed in the local land use jurisdictions as a Goal Eleven issue. School districts are
now being forced to respond to development as it occurs.

8. When a school can be appropriately sited by means of a locational adjustment, it can
then serve growth that occurs in the community inside the existing boundary. Infill and
small parcel development can occur on parcels inside the boundary that cannot be
practically developed as school sites.

It is clear that the land needs of schools in Washington County cannot continue to be met
exclusively inside the existing UGB. This applicant's case will help reduce, but not eliminate,
the demand for Districts to look outside the current UGB. We urge your recommended
approval for the Christian Life Center's locational adjustment request.

Thank you for the opportunity to submit to the record in this matter.

Sincerely,

Mike Maioney,
Executive Administrator for Facilities

C: Robert Fisher Ed. D.
\K’att Newman
illiam Cox

Werner Rienas



