
METROPOLITAN SERVICE DISTRICT 527 S.W HALL ST PORTLAND OREGON 97201 503221.1646
Providing Zoo Transportation Solid Waste and other Regional Services

Date September 13 1984

Day Thursday

Time 530 p.m

Place COUNCIL CHAMBER

Approx
Time

530 CALL TO ORDER

ROLL CALL

INTRODUCTIONS

Presented By

00

605

COUNCILOR COMMUNICATIONS

2.1 Legislative Program Report
2.2 Lobbyist Contract Approval feAtV1 2isl
EXECUTIVE OFFICER COMMUNICATIONS

WRITTEN COMMUNICATIONS TO COUNCIL ON NON-AGENDA ITEMS

CITIZEN COMMUNICATIONS TO COUNCIL ON NON-AGENDA ITEMS

CONSENT AGENDA

6.1 Minutes of the meetings of August and 23 1984
6.2 Intergovernmental Project Review Report

ORDINANCES

7.1 Consideration of Ordinance No 84-179 for the
purpose of amending the Public Contract Procedures
for emergency contracts Code Sections 2.04.011
and 2.04.030 First Reading

Kirkpatrick

Kirkpatrick

Baxendale

610 7.2 Consideration of Ordinance No 84-178 for the
purpose of amending Ordinance No 84-172 and

transferring appropriations First Reading

eflda COUNCIL MEETING

Sims

conti nued



Council Meeting Agenda

September 13 1984

Page

Approx
Time Presented By

RESOLUTIONS

615 8.1 Consideration of Resolution No 84-496 for the Barker

purpose of supporting the Columbia Willamette
Futures Forum Critical Choices 1984 Conference

620 8.2 Consideration of Resolution No 84-491 for the Dung
purpose of adopting an Interim Management
Strategy for the St Johns Landfill the regions
only general purpose sanitary landfill

650 COMMITTEE REPORTS

10 OTHER REPORTS

655 10.1 Criteria for selecting hearings officers Baxendale
705 10.2 SB 405 Update Mulvihill

715 EXECUTIVE SESSION Baxendale

Held under the authority of ORS 192.6601h

745 ADJOURN



EXHIBIT 0-1

REVENUE PROPOSAL FOR GENERAL GOVERNMENT

BACKGROUND

FINANCIAL STABILITY IS IMPORTANT GOAL FOR METRO

POTENTIAL LOSS OF LWO FUNDING SOURCES

Zoo tax levy passed May 1984
Local government dues expires June 1985

FINANCIAL POLICIES ADOPTED BY METRO COUNCIL

Each functional area secure identified source of revenue

Zoo Admission/Concession Fees and Property Taxes

Solid Waste Disposal and User Fees

Intergovernmental
Resource Center IRC Grants and Local Government

Dues

General Government

General Government will pay for direct costs and its share of
support service costs

Support Services functions Accounting Personnel Budget Data
Processing etc shall be financed by other operating funds on
basis of actual use

NEEDS

EXISTING GENERAL GOVERNMENT FUNCTIONS 660000 770000

ENHANCE LOCAL ASSISTANCE PROGRAMS 60000 100000

REGIONAL SERVICE NEEDS ANALYSIS 125000 200000

TOTAL 845000 $1070000



CURRENT

$129956

452047
689337
547.943

___________
$1819283

The amount of dues currently used to pay for
cost of general governiient functions 1984-85
Budget

D-2

Current 1984-85 Four Operating Fund System

DISPOSAL

USER FEES

DUES $587258

Proposed Five Operating Fund System

DISPOSAL

USER FEES

Summary

Dues
Transfers

Zoo

SW
IRC

New sourçé

PROPOSED

$0
286953
446060
316259
770011

51.819.283

DI FFERENCE

SC 129 .956

165094
243277
231.684

770 011$6



D-3

POTENTIAL REVENUE SOURCES

EXISTING AUTrHORITY

roperty Tax
Income Tax

ADDITIONAL TAXING AUTHORITY

General or specific authority to tax variety of goods or
services

TATE SHARED REVENUES

Liquor Revenue
Cigarette Tax Revenue

FEE FOR METRO SERVICES

Apportion revenue from Solid Waste Zoo and IRC to cost of
General Government

REVENUE ALTERNATIVES
One or Any Combination

STATE-SHARED REVENUE

Option Additioüal $.0 per pack cigarette tax statewide will
raise approximately $3.3 million Distribute funds to
counties but in tncounty area distribute funds to
Metro on basis of Metro population in each county to
total county population

Additional $.0 per pack tax distributed in this manner
would yield approximately

Clackamas County 100975
Multnomah County 6592

Washington County 35039

Metro 1185874
Total $1328480

Option Additional $.03 per pack cigarette tax Distribute funds
to counties $.0 cities $.Ol and Metro and COGs
$.0l Metro would receive entire tncounty for

general government purposes and as share as regional
planning and coordination agency Revenue would total

approximately $1328480



FEE FOR METRO SERVICES

D-4

Allow fees collected by Metro services to be used for general
government purposes Existing services include solid waste Zoo and
local government assistance IRC Revenue to general government
could be obtained by any of three methods

Continue the transfer on basis of cost allocation plan

Budget specific amount of fees directly in general government
fund and

Impose tax on Metro services for general government purposes

Financial impact based
is as follows

Solid Waste

DC/srb
l566C/Dl
08/14/84

on current payment for general government

Based on an estimate of 755000 tons
of waste generated each year in the
region an allocation of $.33 per ton
would yield approximately $249000

Based on an estimate of admissions
fee revenue of $961900 for
FY 198384 an allocation of 15
percent of admissions would yield
approximately $144000

Based upon an estimate of local

government dues of $587000 $.50 per
capita al.ocating$.lO per capita to
the general government would yield
approximately $117000

$249000
144000
117000
232000

$742000

Zoo Admissions

Dues Assessment IRC

In summary service revenue allocated for general government
purposes as indicated above would yield approximately the following

Solid Waste
Zoo
Dues
Eligible Grant Charges

Total
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Councilor Bonner requested consideration of the Resolution be
postponed until September 13 1984 at which time the subject of
conveneince charges could be thoroughly addressed

Motion Councilor Bonner moved to amend the language of
item of the proposed Resolution to that
originally submitted by staff on August 1984
Councjlor Williamson seconded the motion

Councilor Hansen said Councilor Deines who had originally proposed
to amend item would have chance to change policy when the
rates are next due for Council review

Vote The vote on the motion resulted in

Ayes Councilors Bonner Cooper Hansen Kelley
Van Bergen Waker Williamson and Kirkpatrick

Absent Councilors Banzer Deines Kafoury and Oleson

The motion carried to amend the resolution

Vote The vote on the main motion as amended resulted in

Ayes Councilors Bonner Cooper Hansen Kelley
Van Bergen Waker Williamson and Kirkpatrick

Absent Councilors Banzer.Deines Kafoury and Oleson

The motion carried and Resolution No 84-483 was adopted as
amended

8.2 Consideration of Resolution No 84-491 for the purpose of
establishing an interim management strategy for tlie St Johns
Landfill the regions only general purpose sanitary landfill

Mr Duri discussed the Summary Matrix Landfill Management
Strategy included in the agenda materials which graphically listed
14 alternatives for interim management of solid waste before
another general purpose landfill is opened Mr Dung explained
these 14 alternatives could be divided into three general categories

divert nonputrescible waste to limited purpose landfills
divert putrescible waste to general purpose landfills and
expand St Johns landfill

Mr Dung reported SWPAC had an excellent discussion about staffs
proposed management strategy that represented broad range of
opinions He said SWPAC supported the concept of looking outside
the region to site landfill they were willing to explore
the concept of some expansion of St Johns they wanted ResolutionNo 84-491 to state that recycling would be an important part of
the interLm management strategy they expressed some concern
about using the rate structure as an economic incentive to divert
nonputrescible waste to limited purpose sites They questioned
whether the time and effort required to make this sort of change



Council Ninutes
August 23 1984
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would actually result in dramatic shift of waste being diverted
to other landfills They also thought this change would result
in higher disposal rates for residential customers who generage
most of the putrescible waste

Mr Joe Cancilla Jr representing the Portland Association
of Sanitary Service Operators PASSO P.O Box 66193 Portland
requested Metro consider the following suggestions for an interim
landfill strategy expand St Johns vertically 15 feet and
possibly horizontally three to five acres heavily encourage
recycling in th.e region arrange to have transfer loads from
CTRC directed to outlying landfills such as NcMinnville or
Woodburn extend operation hours at area dry fills and have the
private landfills reduce dUmp costs on dropbox fluff loads and

EQC and DEQ should work cooperatively in an effort to site
additional dry fills in the region

Ms Delyn Kies Solid Waste Director for the Bureau of Environmental
Services City of Portland 1120 S.W 5th Avenue Portland
circulated memo from City Commissioner Mike Lindberts office
to the Council She said the City Bureaus Solid Waste Advisory
Committee had reviewed staffs recommendations and agreed an
interim landfill strategy was necessary However she said there
was extreme concern about the lack of public involvement in
developing an interim plan Ms Kies said Commissioner Lindberg
wanted to remind the Council that an extensive public participation
process must occur before St Johns extension request can be
brought before the City Council Other items that should be
considered as outlined in the memo were emphasis on recycling
extending hours of operation of limited use landfills and citing
other such landfills and pursuing permission from other general
purpose landfillsto accept waste

Mr Mike Burton 6437 North Fiske Portland said he was representing
the North Portland Citizens Committee Mr Burton testified that
since Metro assumed operation of the St Johns Landfill he had

seen considerable improvement in citizens attitudes about the
facility because the landfill was much cleaner and more efficiently
operated He said the area residents realize the landfill site will
be an important community resource when the facility is closed and
therefore any interim strategy should take end use into careful
consideration He also said North Portland residents need to be
involved in discussions about future use and he urged the Council
to follow Commissioner Lindbergs recommendations about citizen
involvement.

Motion Councilor Cooper moved for adoption of Resolution
No 84-491 Councjlor Williamson seconded the motion

Presiding Officer Kirkpatrick summarized three issues before the
Council change in rate structure for limited use landfills may
not result in satisfactory diversion and other alternatives should
be examined recycling should be included in the interim
strategy and more citizen involvement is needed



Council Minutes
August 23 1984

Page

Councilor Hansen said he did not think it wise to approach citizens
with single proposal for extending St Johns He proposed to
amend the Resolution to insure ample citizen input and to expand
the number of options for an interim strategy

Motion Corici1or Hansen moved to amend item of the
Resolution to read Metro will consult with the

City of Portland the Department of Envinonmental
Quality and the residents of North Portland to

develop process of assessing future development
of the St Johns Landfill to correspond with the

opening of the next general purpose regional
landfill Councilor Williamson seconded the motion

Vote vote on the motion resulted in

Ayes Comcilors Bonner Cooper Hansen Kelley Oleson
Van Bergen Waker Williamson and Kirkpatrick

Absent Councilors Banzer Deines and Kafoury

The motion to amend the Resolution passed

Councilor Waker said he did not think extending St Johns was
real solution to the regions problem He thought Metros time
would be better spent in building case and going before the
State Legislature to request authority to proceed with citing

landfill at Wildwood

Presiding Officer Kirkpatrick said Councilor Wakers comment was
valid and Council had an understanding with staff that such
legislation would be drafted However she also thought the
majority of the Council wanted to explore other solutions in case
Wildwood was not cited in timely manner

Executive Officer Gustafson added that discussion of alternatives
will become very important when Metro takes its case to the State
Legislature He was certain the question would then arise about
whether the region was in the state of an emergency He said we
would then need to demonstrate we no longer had the ability to
extend St Johns past certain date and that there were no other
suitable alternatives available

Councilor Bonner said he appreciated staffs efforts in preparing
the matrix chart and thought this graphic would clearly demonstrate
to all parties involved the complexity of the issues and the
decisions that must be made He then made three recommendations

the Council refer back to SWPAC the issue of diverting waste to
limited use landfills and that SWPAC recommend solution that
could be in force by January 1985 provisions of item of
the Resolutfon be imp.emented and staff amend the Resolution
to address therecycling issue Presiding Officer Kirkpatrick
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asked Councilor Bonner if he would move postponement of considera
tion of the Resolution in order for the above concerns to be
addressed

Motion Councilor Bonner moved that consideration of
Resolution No 84-491 be postponed to September 13
1984 Councilor Kelley seconded the motion

Vote The vote on the motion resulted in

Ayes Councilors Bonner Cooper Hansen Kelley Oleson
and Kirkpatrick

Nays Councilors Van Bergen Waker and Williamson

Absent Councilors Banzer Deines and Kafoury

The motion to postpone consideration of the Resolution to
September 13 1984 carried

8.3 Consideration of Resolution No 84-486 for the purpose of
amending the FY 83 Unified Work Program and approving in
concept the development of the Oregon City transit Center

Mr Tom Vanderzanden 902 Abernathy Road Oregon City spoke an
behalf of the proposed Resoltuion and addressed CouncilorKelleys
concerns about the location and cost of the project

Motion Couricilor Williamson moved to adopt Resolution
No 84-486 Councilor Bonner seconded the motion

Vote The vote on the motion resulted in

Ayes Couricilors Bonnér Cooper Oleson Van Bergen
Waker Williamson and Kirkpatrick

Nay Councilor Kelley

Absent Councilors Banzer Deines Hansen arid Kafoury

The motion carried and Resolution No 84-486 was adopted

Presiding Officer Kirkpatrick called for recess of the Regular
Council Meeting at 710 p.m so the Council could convene to
another room for an Executive Session

EXECUTIVE SESSION

An Executive Session of the Council was called to order by
Presiding Officer Kirkpatrick at 715 p.m under the authority of
ORS 192.660ih for informational purposes only Present were
Councilors Banzer Bonner Cooper Hansen Kelley Oleson
Van Bergen Waker Williamson and Kirkpatrick



PROPOSED REVISION

EXHIBIT

SCHEDULE OF APPROPRIATIONS

$229380
28845

$2 58 225

548224
626465
24555

$1 199244
9930

$9930

$229380
28845
3280

$261505

548224
626465
34485

$1209174

Public Affairs
personal Services
Material Services
Capital Outlay

Subtotal

General Expense
Contingency
Transfers

Subtotal

unappropriated Balance

Total General Fund Requirements

74896
587219

$662115

$23038

$2525585

15 890

15890

59006
587219

$646225

$23038

$2525585

SOLID WASTE OPERATING FUND
personal Services
Materials Services

Capital Outlay
Transfers
Contingency

$794867
6017483

39400
2350667

643263

3280

3280

$794867
6017483

42680
2350667

639983

/3c4

Re vi

Revision Appropriation

65693
58120

$123813

Current
Appropriation

65693
58120

$123813

GENERAL FUND

Council
Personal Services
Material Services

Capital Outlay
Subtotal

Executive Management
personal Services
Material Services
Capital Outlay

Subtotal

Finance Administration
personal Services
Material Services
Capital Outlay

Subtotal

$3280
$3280

$216450 $216450
40950 40950
1750 2680 4430

$259150 680 $261830

Total Fund Requirements $9845680 $9845680



ZOO OPERATING FUND

Personal Services
Materials Services
Capital Outlay
Transfers
Contingency
Unappropriated Balance

Current
Appropriation

$2878483
1601634

305648
2416047

256335
1001000

$8459147

Revision

$17000

17000

Revised

APProPriati
$2878483
1618634

305648
2416047

239335
1001000

$8459147

NOTE All other funds remain unchanged

1940C/3922



STAFF REPORT Agenda Item No 8.2

Meeting Date Sept 13 1984

CONSIDERATION OF RESOLUTION NO 84-491 FOR THE

PURPOSE OF ESTABLISHING AN INTERIM MANAGEMENT
STRATEGY FOR THE ST JOHNS LANDFILL THE REGIONS
ONLY GENERAL PURPOSE SANITARY LANDFILL

Date August 30 1984 Presented by Daniel Dung

FACTUAL BACKGROUND AND ANALYSIS

This report is supplement to one dated August 1984 That

report and Resolution No 84491 were considered at the August 23
1984 Council meeting At that meeting public testimony was
received from the City of Portland Mr Mike Burton Portland
Association of Sanitary Service Operators PASSO and Metros
SWPAC The result of that testimony and the Council discussion is

included in three proposed changes to the original resolution

Paragraph The change in this paragraph has the effect of

endorsing the concept which would send more waste to limitedpurpose
landfills and requests that SWPAC develop the specific techniques
to carry out this general goal of diversion to limitedpurpose
sites An increase in operating hours rate differential for
fluff loads and the siting of additional limitedpurpose
landfills in the region were suggested as possible techniques to
meet the goal of more effective diversion of material to these sites

Paragraph This change was suggested by Councilor Hansen
It places emphasis on initially developing process for undertaking

discussion on the future development of St Johns Landfill rather
than proposing specific solution and then seeking public and

organizational comment

Paragraph This is new paragraph which clearly states

Metros commitment to waste reduction as an integral part of the
solution of extending the life of the landfill It includes

specific commitment which would urge all affected parties to

implement provisions of the 1983 Recycling Opportunity Act SB 405
as soon as possible The act is not mandatory until July 1986
It is felt that timely and early implementation of curbside
collection of sourceseparated material is one of the most effective
and comprehensive waste reduction techniques that could be employed
at this time It also recognizes that the law is in place the work

on implementation is underway and that time is the primary hurdle

yet to be cleared It is recommended that Metro take the

opportunity to insert this policy statement in its testimony to DEQ
when the October public hearing is held



EXECUTIVE OFFICERS RECOMMENDATION

The Executive Officer recommends adoption of ResolutionNo 84491 with all amendments as proposed

DFD/srb
1909C/3922
08/31/84



BEFORE THE COUNCIL OF THE
METROPOLITAN SERVICE DISTRICT

FOR THE PURPOSE OF ADOPTING AN RESOLUTION NO 84-491
INTERIM MANAGEMENT STRATEGY FOR
THE ST JOHNS LANDFILL Introduced by the

Executive Officer

WHEREAS ORS 268 designates the Metropolitan Service

District Metro to be the provider of solid waste disposal

facilities in the Portland metropolitan area and

WHEREAS The Council of the Metropolitan Service District

has identified the site known as Wildwood to be the next general

purpose sanitary landfill when the St Johns Sanitary Landfill is

filled to its design capacity and

WHEREAS Due to delays encountered in receiving final

approval for the use of Wildwood as the regions next general

purpose landfill it now appears that Wildwood will not be available

upon the anticipated closure of the St Johns Landfill and

WHEREAS The Metro Council recognizes the need to ensure

uninterrupted access to an environmentally sound and conveniently

located general purpose sanitary landfill as manner of acceptable

-public health practices now therefore

BE IT RESOLVED

That the following interim management policies and

strategies for the St Johns Landfill are adopted for the purpose of

extending the useful life of this limited resource in order to

provide Metro additional time to secure final approval from

appropriate governmental bodies for the Wildwood Sanitary Landfill

site



preparation of the 1985 Metro Disposal Rate

Study the Executive Officer will incorporate

modifications to the existing rate structure whichwil

encourage drop box haulers to use existing limiteduse

landfills rather than the St Johns Sanitary Landfill

Following past practice and upon adoption by the Metro

Council these rates will be effective on January

1985 Metro will attempt to divert additional drop

box material to limited use landfills based upon

discussions with and suggestions made by the Solid

Waste Policy Alternatives Committee SWPAC

Metro will begin to explore and secure permission .from

other authorized sites accessible to the Metro region

for the disposal of municipal solid waste The

Executive Officer will report to the Metro Council on

the progress of these discussions at the Councils

first regularly scheduled meeting in February of 1985.

Metro will further evaluation and review

consult with the City.of Portland the Department of

Environmental Quality and the residents of north

Portland potential to increase the final contours

of St Johns Landfill to 10 feet using phased

approach beginning with the expansion area and then

into the already completed subareas of the landfill to

develop process of assessing future development of



the St Johns Landfill to correspond with the opening

of the next general purpose regional landfill

Metro will pursue adecrease in the quantity of waste

being landfilled by encouraging the reduction reuse

and recycling of material with its continued emphasis

on waste reduction promotion information and

education throughout the region With its pledge of

support and cooperation Metro urges the Department of

Environmental Quality DEQ local governments the

collection industry and other affected interests to

implement the provisions of Oregons 1983 Recycling

Opportunity Act SB 405 as rapidly as possible

ADOPTED by the Council of the Metropolitan Service District

this ______ day of __________ 1984

Presiding Officer

NW/srb
1747C/3926
08/29/84
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Standards for joint submission of the recycling
reports
Annual fees to carry out the Act

At this point in time the draft rules designate county
boundaries as the wastesheds except for the City of Portland
There will probably be other cities that request to be identi
fied as wastesheds at the hearings This option was attractive
for practical reasons There will be two lists of recyclable
materials principle list for each wasteshed and specific
list for each city/county or landfill within the shed What is

collected in one place may not need to be in another The

specific list will be negotiated with DEQ thus the smaller the

group of other affected persons involved with producing the

list and report the quicker it should be completed This same

argument was applied to the development of the required
promotion/education element of the report Working with those

governments and other affected interests they were most
comfortable with because of familiarity was also cited as

plus

The cities counties and other affected persons in each

wasteshed must designate an agent by July 1985 This

person will help gather the information from the wasteshed and

compile the necessary report which must be submitted to DEQ in

final form by July 1986

The principle materials that must be recycled in the Metro area

wastesheds are newspaper ferrous scrap nonferrous scrap
motor oil corrugated cardboard kraft paper container glass
aluminum high grade office paper and tin cans Each of these

materials must be collected at one place in the wasteshed

The rules will set standards for the development of education
and promotion programs by each wasteshed Again this will be

done on wasteshed and local level The rules seek to
increase the amount of recycling that is being done by assuring
that all persons are aware of and encouraged to participate in

the recycling opportunities available written notice must
be provided to each household business and industry in the

wasteshed all solid waste collection service customers must be

reminded of the opportunities available every six months
written information on why and how to recycle must be provided
to the public at all disposal sites public and private schools
must be provided information and education material Adequacy
will be determined/negotiated with DEQ on program by program
basis i.e cities counties Metro Each wasteshed must

appoint promotion/education coordinator
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My general reccinmendations for Metros role in the implementa
tion of SB 405 at this point in time are that

Metro work on gaining acceptance of their report to

DEQ immediately rather than waiting until the July
1986 deadline Our statutory responsibility is

promoting the opportunity to recycle that we

offer at the landfills and transfer stations and

coordinating with other affected persons in the

wastesheds to develop recycling reports that

explain how the opportunity to recycle is being

implemented This will involve our providing
information on how we are fulfilling our

required role at the disposal end and any other

applicable services i.e regional promotion/
education that focuses on SB 405 Metro should

assume that its promotion/education programs
Recycling Information Center Program
Coordinator providing technical assistance on

the design and implementation of promotion/
education programs multimedia promotions on

waste reduction and recycling will be utilized

by the wastesheds cities and counties in the

region as means of their meeting the opportu
nity to recycle Some of our technical data
will also be useful

Metro staff should attend all future DEQ meetings
with the different wastesheds and other affected
interests in the region My assumption is that as

they develop an understanding of the law and rules

impact so will needs list evolve that Metro can

respond to suggest responding to rather than

offering to take over specific tasks for three

reasons

This Act is collectionoriented and its success
will be determined by the commitment of those

interests that control it cities and counties
Metros premature involvement in the process
could deflect the focus of responsibility that

currently exists on the local jurisdictions
prolonging the implementation

It is quite possible that our public offering of

assistance would elicit an embarrassing answer

from some interests If however our
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assistance is requested by another government
we can respond legitimately regardless of other

opinions This strategy does dictate that Metro
be prepared to discuss and evaluate variety of

ideas with possibility of not being able to

satisfy all of them

Because of the way the law is written there is

some potential for duplication of effort DEQ
and ours DEQ is charged with providing
advisory technical and planning assistance in

developing and implementing recycling programs
DEQ raised money for this through recycling
fee charged atthe landfills but have not

developed their plan of how this might be done
We need to work closely with them on designing
mutually beneficial approach

Yard debris should not be added to the list of

recyclable materials It does not meet all the legal
criteria at this point in time especially the avail
ability of markets and existing programs It can be

added at later date without any problem My
specific recommendations on this are dealt with in

separate memo

Some requests of Metro that may evolve out of this next phase

are

assisting DEQ in providing technical and planning
assistance for implementation of SB 405
serve as the agent for the wastesheds
serve as the Promotion/Education Coordinator for the

wasteshed
provide technical assistance on the design and

implementation of promotion/education programs
provide technical assistance to cities and counties

on redoing their franchises
provide technical assistance to cities and counties
on negotiating their contracts with DEQ for meeting
the opportunity to recycle

will be providing more specific recommendations on the rules

after having an opportunity to study them They will be

available on Friday September 1984

DM/g
1956C/D22



Attachment IV
Agenda Item No
9/1l/8l EQC Meeting

PROPOSED RULES FOR THE IMPLEMENTATION OF THE

RECYCLING OPPORTUNITY ACT

Preface

31W_60OO1 The following statements are intended to guide state

agencies local governments industries the public and the Department

of Environmental Quality in their efforts to implement these rules and

the provisions of Oregons Recycling Opportunity Act

NEW POLICY

These rules give local governments and other persons involved in the

solid waste collection service process guidance to carry out new

statutory requirements of Oregons Recycling Opportunity Act

The Act signals major change in direction for solid waste management

in Oregon by establishing priorities to reduce the amount of

solid waste generated reuse materials recycle materials

ii recover energy from solid waste that cannot be reused or recycled

and dispose of the remaining solid waste that cannot be reused

recycled or from which energy cannot be recovered The Act places

increased emphasis on recycling as solid waste management method

The Act envisioned that every person in Oregon should have the

opportunity to recycle and that any material which could be recycled

for less cost or equal to the cost associated with disposal should be

recycled The Act is based on the policy that it is higher and

better use of material resources to reuse or recycle material rather

than dispose of them

YB3169



IMPLEMENTATION OF THE ACT

The Oregon Recycling Opportunity Act envisions cooperative effort among

local governments cities and counties garbage collection and disposal

services recyclers and the public The Act does not designate who shall

provide the opportunity to recycle but requires that it be provided

Local government leaders in conjunction with the other persons involved in

the solid waste collection process will decide who in their community can

best make available the recycling collection and promotion in accordance

with the Act

These rules are intended to assist local communities in the implementation

of the new Act The Department will provide assistance to the local

communities in implementation of the Act The key to success of the Act

will be the cooperative efforts of the local governments and other affected

persons in providing the opportunity The successful implementation of

these rules will also depend on the cooperation of the local governments

and affected persons with the Department

LOCAL GOVERNMENT ROLE

Local government will maintain its primary responsibility for solid waste

management and will be major factor in providing for the opportunity to

recycle and in the preparation of the recycling report These rules are

intended to increase not decrease the role of local government in solid

waste management In the new Recycling Opportunity Act local government

has clearly been granted the authority to regulate both solid waste and

recyclable material collection service This added authority will help see

that an effective recycling system is in place in each community

1B3169



WASTESHED DES IGNATION

These rules designate wastesheds throughout the state An important

consideration in the choice of wasteshed.s was whether the people involved

could and would work together to provide the best opportunity to recycle to

the public The wasteshed boundaries were chosen to facilitate effective

working relationships Existing solid waste management areas were selected

where there were already successful working relationships By choosing

existing local government boundaries as wasteshed boundaries these rules

place continued emphasis on the local governments and their role in solid

waste management It is not intended that these wasteshed designations

surplant any existing regulatory structure in the area or that any local

government will be required to take on responsibilities beyond their

jurisdiction The wastesheda as designated in these rules are intended to

be used for the purposes of this Act only

WASTESHED AGENT

These rules make provision that each wasteshed have designated agent to

deal with the Department in matters relating to the recycling report The

Act and these rules see the wasteshed as an area of the state The

Department does not intend to deal with the wasteshed as new form of

local government Since it will be difficult to communicate with every

person in the wasteshed on formal issues which arise relating to the

recycling report these rules call for single agent in that role The

agent will operate on behalf of all affected persons within that wasteshed

and will be an integral part of the implementation of the opportunity to

recycle insofar as that individual represents the diverse views of the

affected persons in the wasteshed

YB3169



RECYCLING REPORT

The recycling report called for by the Act and these rules should be viewed

as progress report and not complex planning document It is intended

to be communication from the people in the wasteshed to the Department

stating how they will or are implementing the opportunity to recycle within

the wasteshed The Department wishes to keep reporting requirements to

minimum The Department intends to provide forms for the submittal of the

report and to work with the people in each wasteshed well in advance of the

report deadline to develop the information which will go into the report

The reports are intended to be simple containing information which should

be available well in advance of the reporting date

Since the Department is required to relay the report information to the

legislative assembly it may be necessary to require similar reports

subsequent to future legislative sessions

RECYCLABLE MATERIALS

The Act requires that the opportunity to recycle be provided for all

recyclable materials In determining what is recyclable material at

specific location the definition includes an economic criteria This

criteria compares the net cost of recycling to the net cost of disposal

What material meets the definition of recyclable material will depend upon

the method which is used to collect and market that material In some

cases the cost of collection of recyclable materials is not going to be

on profitable or breakeven basis if based solely on the Income from

sales to markets Avoided disposal cost savings and income from franchise

rates should also be considered Net cost of collecting and marketing

recyclable material may represent an expense to the recycler if it is not

recovered in rate structure Such costs were envisioned in the
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legislation and are addressed in the provision that allows for recovery of

costs of providing the opportunity to recycle in rates established under

franchises

PRINCIPAL RECYCLABLE MATERIALS

These rules list the principal recyclable materials for each wasteshed

The lists are intended to be basis for determination of what are the

recyclable materials at each location where the opportunity to recycle is

required The Department is aware that there are economic demographic and

geographic factors which will allow specific material to be recyclable

material in one portion of wasteshed and not recyclable material in

another These rules make provision for this circumstance The Department

will seek the advice of the people involved in recycling in each wasteshed

in determining what materials meet the definition of recyclable material at

each specific location where the opportunity to recycle is required

Between the time of the identification of the principal recyclable

materials in these rules and the submittal of the recycling reports the

Department intends to work with affected persons in every wasteshed to help

identify materials contained on the principal recyclable list which do not

meet the definition of recyclable material at each location in the

wasteshed The Department will make periodic review of the principal

recyclable material lists and will submit changes to the Commission for

inclusion into these rules

EXISTING RECYCLING PROGRAMS

The Department is aware that many areas of the state presently have

recycling programs which meet or exceed the requirements envisioned in

these rules The Department will endeavor to take full advantage of these

success stories Local governments are encouraged to provide special

consideration to ongoing programs which provide the opportunity to recycle
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as required by the Act and these rules Early implementation of the

opportunity to recycle will benefit all of the parties involved It Is the

intent of the Act and these rules to increase the level of recycling and to

reduce the amount of material going to disposal In addition it Is the

intent of these rules to provide the opportunity to recycle to additional

geographical areas of the state as well as for additional recyclable

materials

PURCHASE OR EXCHANGE FOR FAIR MARKET VALUE

The Act provides that any material which is source separated by the

generator and purchased or exchanged from the generator for fair market

value is exempt from the provisions of the Act

The Act gave local government the authority to regulate the collection

service for recyclable materials Such an exemption will limit local

government in its ability to require collection service for these materials

in these situations These rules do not address the situation where

purchase has occurred however they do address the issue of exchange for

fair market value By definition the Department proposes that if there

has been no purchase of the material there has not been an exchange for

fair market value This definition is based on the belief that for an

exchange to have taken place benefits must accrue to both parties When

local government chooses to provide for the benefit of collection of

recyclable material from the generator through franchised collection

service then they have eliminated the possibility of any benefit to the

generator by having another party provide equal service So in such

situation the material is not exempt from government regulation Whether

local government will choose to regulate recyclable materials in this

regard is of course left up to the local government and the affected

persons within the wasteshed The purpose for the inclusion of this rule
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was to preserve as much control with local government in the expectation

that local government will provide for an effective and efficient

opportunity to recycle program

COLLECTION SERVICE

These rules make no effort to define collection beyond its direct use in

the statute Local government has been granted the authority to regulate

both collection service and solid waste collection service as part of

its management of solid waste There is no requirement that local

government must limit competition in the field of recycling collection

however it is appropriate to preserve their ability to do so when they

feel it is necessary In order to provide an effective and efficient

recycling program they may desire to define the scope of collection to

include dropoff locations as well as onroute collection or to limit the

number of persons who provide collection service of recyclable materials in

specific area

COMiERCIAL AND INDUSTRIAL RECYCLING

These rules do not make any distinction between different types of sources

of recyclable materials The same material may be generated from

residential commercial or industrial source The intent of the statute

and these rules is that every person including industrial and commercial

waste generators be provided the opportunity to recycle While there is

an extensive system for the collection of large amounts of recyclable

material from commercial and industrial generators many sources of smaller

amounts of material do not presently have opportunity to recycle the same

materials Commercial and industrial generators should be considered when

program to provide the opportunity to recycle is being implemented

While much recycling is already going on there is still recyclable

material going into the waste stream Dealing with recycling from
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commercial and industrial sources will be difficult for local

government because of the diversity of size and business activity at

commercial sources and because there are number of competing

collectors presently providing service to sources which generate

valuable recyclable material Further some of the recyclable

material generated from commercial sources will be exempted from local

government regulation because it is purchased or exchanged for fair

market value from the generators

Purpose

3110...60005 The purpose of these rules is to prescribe requirements

limitations and procedures for planning development and operation of

waste reduction and recycling programs and for providing the

opportunity to recycle

Definitions

310_60_O1O As used in these rules unless otherwise specified

Affected person means person or entity involved in the solid

waste collection service process including but not limited to

recycling collection service disposal site permittee or owner

city county and metropolitan service district

Area of the state means any city or county or combination or

portion thereof or other geographical area of the state as may be

designated by the Commission

Collection franchise means franchise certificate contract

or license issued by city or county authorizing person to

provide collection service

Ii Collection service means service that provides for collection

of solid waste or recyclable material or both

Collector means the person who provides collection service
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Commission means the Environmental Quality Commission

Department means the Department of Environmental Quality

Director means the Director of the Department of Environmental

Quality

Disposal site means land and facilities used for the disposal

handling or transfer of or resource recovery from solid wastes

including but not limited to dumps landfills sludge lagoons

sludge treatment facilities disposal sites for septic tank

pumping or cesspool cleaning service transfer stations resource

recovery facilities incinerators for solid waste delivered by

the public or by solid waste collection service composting

plants and land and facilities previously used for solid waste

disposal at land disposal site but the term does not include

facility subject to the permit requirements of ORS 1168.7110

landfill site which is used by the owner or person in control of

the premises to dispose of soil rock concrete or other similar

nondecomposable material unless the site is used by the public

either directly or through solid waste collection service or

site licensed pursuant to ORS 1181.3145

10 Generator means person who last uses material and makes it

available for disposal or recycling

11 Land disposal site means disposal site in which the method of

disposing of solid waste is by landfill dump pit pond or

lagoon

12 Metropolitan service district means district organized under

ORS chapter 268 and exercising solid waste authority granted to

such district under ORS chapters 268 and 1159

13 Onroute collection means pick up of source separated

recyclable material from the generator at the place of

generation

iii Opportunity to recycle means those activities described in OAR

314060020
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15 Permit means document issued by the Department bearing the

signature of the Director or his authorized representative which

by its conditions may authorize the permittee to construct

install modify or operate disposal site in accordance with

specified limitations

16 Person means the state or public or private corporation

local government unit public agency individual partnership

association firm trust estate or any other legal entity

17 Principal recyclable material means that material which will

generally be recyclable material under the specific condition

where the opportunity to recycle is required in wasteshed

18 Recyclable material means any material or group of materials

that can be collected and sold for recycling at net cost equal

to or less than the cost of collection and disposal of the same

material

19 Resource recovery means the process of obtaining useful

material or energy resources from solid waste and includes

Energy recovery which means recovery in which all or

part of the solid waste materials are processed to utilize

the heat content or other forms of energy of or from the

material

Material recovery which means any process of obtaining

from solid waste by presegregation or otherwise materials

which still have useful physical or chemical properties

after serving specific purpose and can therefore be

reused or recycled for the same or other purpose

Recycling which means any process by which solid waste

materials are transformed into new products in such manner

that the original products may lose their identity

Reuse which means the return of commodity into the

economic stream for use in the same kind of application as

before without change in its identity
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20 Solid waste collection service or service means the

collection transportation or disposal of or resource recovery

from solid wastes but does not include that part of business

licensed under ORS 1181 .3115

21 Solid waste means all putrescible and nonputrescible wastes

including but not limited to garbage rubbish refuse ashes

waste paper and cardboard sewage sludge septic tank and

cesspool pumpings or other sludge commercial industrial

demolition and construction wastes discarded or abandoned

vehicles or parts thereof discarded home and industrial

appliances manure vegetable or animal solid and semisolid

wastes dead animals and other wastes but the term does not

include

Hazardous wastes as defined in ORS 1159.1110

Materials used for fertilizer or for other productive

purposes or which are salvageable as such materials are used

on land in agricultural operations and the growing or

harvesting of crops and the raising of fowls or animals

22 Solid waste management means prevention or reduction of solid

waste management of the storage collection transportation

treatment utilization processing and final disposal of solid

waste or resource recovery from solid waste and facilities

necessary or cozivenient to such activities

23 Source separate means that the person who last uses recyclable

material separates the recyclable material from solid waste

211 Waste means useless or discarded materials

25 Wasteshed means an area of the state having common solid

waste disposal system or designated by the commission as an

appropriate area of the state within which to develop common

recycling program
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Policy Statement

31W...60015 Whereas inadequate solid waste collection storage

transportation recycling and disposal practices waste energy and

natural resources and cause nuisance conditions potential hazards to

public health and pollution of air water and land environment it is

hereby declared to be the policy of the Commission

To require effective and efficient waste reduction and recycling

service to both rural and urban areas

To promote and support comprehensive local or regional government

solid waste and recyclable material management planning

Utilizing progressive waste reduction and recycling

techniques

Emphasizing recovery and reuse of solid waste and

Providing the opportunity to recycle to every person In

Oregon through best practicable methods

To establish comprehensive statewide program of solid waste

management which will after consideration of technical and

economic feasibility establish the following priority in methods

of managing solid waste

First to reduce the amount of solid waste generated

Second to reuse material for the purpose for which it was

originally intended

Cc Third to recycle material which cannot be reused

Fourth to recover energy from solid waste that cannot be

reused or recycled so long as the energy recovery facility

preserves the quality of air water and land resources and

Ce To dispose of solid waste that cannot be reused recycled

or from which energy cannot be recovered by landfilling or

other methods approved by the Department

To retain primary responsibility for management of adequate solid

waste programs with local government units
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To encourage maximum participation of local government in the

planning development and operation of required recycling

programs

Opportunity to Recycle

31O6OO2O As used in these rules the opportunity to recycle means at

least

place for collecting source separated recyclable

material located either at disposal site or at another

location more convenient to the population being served and

if city has population of 1OOO or more on-route

collection at least once month of source separated

recyclable material from collection service customers within

the citys urban growth boundary or where applicable within

the urban growth boundary established by metropolitan

service district or

An alternative method approved by the Department which

complies with rules of the Commission

The opportunity to recycle defined in subsection of

this section also includes public education and promotion

program that

Gives notice to each person of the opportunity to

recycle and

Encourages source separation of recyclable material

Wasteshed Designation

31W...6OO25 The following areas are designated wastesheds within the

state of Oregon

Baker wasteshed is all of the area within Baker County
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Benton Lirin wasteshed is all of the area within Linn and Benton

Counties excluding the area within

the city of Gates

the city of Idanha

the city of Mill City

Clackamas wasteshed is all of the area within Clackamas County

and all of the area within the cities of Lake Oswego

Wilsonville and Rivergrove excluding the area within

the city of Portland

the city of Tualatin

11 Clatsop wasteshed is all of the area within Clatsop County

Columbia wasteshed is all of the area within Columbia

County

Coos wasteshed is all of the area within Coos County

Crook wasteshed is all of the area within Crook County

Curry wasteshed is all of the area within Curry County

Deachutes wasteshed is all of the area within Deschutes

County

10 Douglas wasteshed is all of the area within Douglas County

11 Gilliam wasteshed is all of the area within Gilhiam County

12 Grant wasteshed is all of the area within Grant County

13 Harney wasteshed is al of the area within Harney County

hi Hood River wasteshed is all of the area within Hood River

County

15 Jackson wasteshed is all of the area within Jackson County

16 Jefferson wasteshed is all of the area within Jefferson

County

17 Josephine wasteshed is all of the area within Josephine

County

18 Klamath wasteshed is all of the area within Klamath County

19 Lake wasteshed is all of the area within Lake County

20 Lane wasteshed is all of the area within Lane County
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21 Lincoln wasteshed is all of the area within Lincoln County

22 Malheur wasteshed is all of the area within Malheur

County

23 Marion wasteshed is all of the area within Marion County and

all of the area within the cities of Gates Idanha

Mill City and the urban growth boundary of the city of

Salem

21 Morrow wasteshed is all of the area within Morrow County

25 Multrioxnah wasteshed is all the area within Muitnomab County

excluding the area within

the city of Portland

the city of Lake Oswego

26 Polk wasteshed is all the area within Polk County excluding

the area within

the urban growth boundary of the city of Salem

the city of Willamina

27 Portland wasteshed is all of the area within the city of

Portland

28 Sherman wasteshed is all of the area within Sherman County

29 Tillamook wasteshed is all of the area within Tillamook

County

30 Umatilla wasteshed is all of the area within Umatilla

County

31 Union wasteshed is all of the area within Union County

32 Wallowa wasteshed is all of the area within Wallowa County

33 Wasco wasteshed is all of the area within Wasco County

311 Washington wasteshed is all of the area in Washington

County and all of the area in the city of Tualatin

excluding the area within

the city of Portland

the city of Lake Oswego

YB3169 15



the city of Wilsonville

the city of Rivergrove

35 Wheeler wasteshed is all of the area within Wheeler County

36 Yambill wasteshed is all of the area within Yamhill County

and all of the area within the city of Willamina

Principal Recyclable Material

31O6OO3O

The following are identified as principal recyclable materials in

the wastesheds as described in Sections through

newspaper

ferrous scrap metal

Cc nonferrous scrap metal

used motor oil

corrugated cardboard and kraft paper

container glass

aluminum

higrade office paper

tin cans

In addition to the principle recyclable materials listed in

above additional recyclable materials may be identified for the

specific location where the opportunity to recycle is required

In the following wastesheds the principal recyclable materials

are those listed in Section 2a through

Benton and Linn wasteshed

Clackamas wasteshed

Clatsop wasteshed

Columbia wasteshed

Rood River wasteshed

Lane wasteshed

Lincoln wasteshed

YB3169 16



Marion wasteshed

Multnomah wasteshed

Ci Polk wasteshed

Portland wasteshed

Umatilla wasteshed

Cm Union wasteshed

Wasco wasteshed

Washington wasteshed

Yamhill wasteshed

Ii In the following wastesheds the principal recyclable materials

are those listed in Section 2a through

Baker wasteshed

Crook wasteshed

Cc Jefferson wasteshed

Klamath wasteshed

Tillamook wasteshed

In the following wastesheds the principal recyàlable materials

are those listed in Section 2a through

Coos wasteshed

Deschutes wasteshed

Douglas wasteshed

Cd Jackson wasteshed

Josephine wasteshed

In the following wastesheds the principal recyclable materials

are those listed in Section 2a through Ce

Curry wasteshed

Grant wasteshed

Harney wasteshed

Cd Lake wasteshed

Malheur wasteshed

Morrow wasteshed

Wallowa wasteshed
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In the following wastesheds the principal recyclable inateria.s

are those listed in Section 2a through

Gilhiam wasteshed

Sherman wasteshed

Wheeler wasteshed

The opportunity to recycle shall be provided for each of the

principal recyclable materials listed in through above

and for materials identified under above except for any

material approved by the Department which the recycling report

demonstrates does not meet the definition of recyclable material

for the specific location where the opportunity to recycle is

required

Any affected person may request the Commission to modify the

recyclable material for which the Commission determines the

opportunity to recycle must be provided or may request variance

under ORS 159.185

10 The Department will make periodic review of the principal

recyclable material lists and will submit changes to the

Commission for inclusion into this rule

Acceptable Alternative Methods for Providing the Opportunity to Recycle

311060035

Any affected person in wasteshed may propose to the Department

an alternative method for providing the opportunity to recycle

All proposals for alternative methods shall be submitted to the

Department for approval of acceptability prior to implementation

as part of the opportunity to recycle Each submittal shall

include description of the proposed alternative method and

discussion of the reason for using this method rather than the

general method set forth in OAR 3106OO2O1a
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The Department will review these proposals as they are received

Each proposed alternative method will be approved approved with

conditions or rejected based on consideration of the following

criteria

Will the alternative increase recycling opportunities beyond

the level anticipated from the general method for providing

the opportunity to recycle

What conditions and factors make the alternative method

necessary

Is the alternative method as convenient to the people using

or receiving the service as the general method for providing

the opportunity to recycle

Cd Is the alternative method as effective in recovering

recyclable materials from solid waste as the general method

for providing the opportunity to recycle

The affected persons in wasteshed may propose as provided in

above an alternative method to providing onroute collection

as part of the opportunity to recycle for low density population

areas within the urban growth boundaries of city with

population over IOOO or where applicable the urban growth

boundaries established by metropolitan service district

Education Promotion and Notification

31jO...6OOO

Affected persons in each wasteshed shall design commit resources

and implement an education and promotion program that provides

Public notice that is reasonably designed to reach all

persons who generate recyclable materials in the wasteshed

that clearly explains why people should recycle the

recycling opportunities available to the recipient the
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materials that can be recycled and the proper preparation of

those materials

The notice used for persons within the urban growth

boundaries of cities with more than 1OOO people shall

include

Ci

ii
reasons why people should recycle and

the name address and phone number of the person

providing onroute collection and

iii the availability of depots for recyclable

materials at all disposal sites serving the area

including what materials are accepted and hours

of operation and

iv the availability of depots for recyclable

material at locations designated as more

convenient to the public being served including

what materials are accepted and hours of

operation or

instead of iii and iv phone number to call

for all such information about depot locations

and collection service

The notice used for people not within the urban growth

boundary of cities with more than 1OOO people shall

include

ii
reason why people should recycle and

the availability of depots for recyclable

materials at all disposal sites serving the area

including what materials are accepted and hours

of operation and
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iii the availability of depots for recyclable

materials at locations designated as the more

convenient to the public being served including

what materials are accepted and hours of

operation or

iv phone number to call for all such information

about depot locations and collection service

written reminder about the onroute recycling collection

program distributed to all solid waste collection service

customers every six months

Written information at all disposal sites with attendants

and where it is otherwise practical

This written material shall include

reasons why people should recycle and

ii list of materials that can be recycled and

iii instructions for the proper preparation of

recyclable materials and

iv list of the recycling opportunities available

at the disposal site or designated more

convenient location

At sites without attendants sign indicating the

availability of recycling at the site or at the more

convenient location shall be prominently displayed

including what materials are accepted and hours of

operation

Recycling information and education to public and private

schools community groups and the general public

The affected persons in the wasteshed shall identify mechanism

for citizen involvement in the development and implementation of

the wasteehed education and promotion program
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The affected persons in each wasteshed shall provide notification

and education materials to local media and other groups that

maintain regular contact with the public including local

newspapers local television and radio stations community

groups neighborhood associations

14 Information related to the education and promotion program shall

be included in the Recycling Report as outlined in OAR

3140...60_0157

Standards for Recycling Reports

3110600145

The recycling report shall be submitted to the Department on

forms supplied by the Department not later than July 1986

When reviewing the recycling reports the Department will include

consideration of

Those items set forth in ORS 1159.1856a through

Ct
1459.1856

The materials which are recyclable

The manner in which recyclable material is to be

collected

The responsibility of each person in the solid

waste collection and disposal process for

providing the opportunity to recycle

timetable for development or implementation of

the opportunity to recycle

Methods for providing the public education and

promotion program

requirement that as part of the recycling

program city or county franchise to provide for

collection service and

YB3169 22



The situations in the wasteshed where the opportunity

to recycle is specifically required by ORS 1159.200 and

ORS 1159.250

Types and amounts of material which are recyclable

and

For ongoing programs

Levels of recovery of recyclable materials at each

situation and within the wasteshed as whole

The level of participation in the opportunity to

recycle at different locations in the wasteshed

and

Proposed changes in the methods of providing the

opportunity to recycle that will improve recycling

levels

The cities and counties and other affected persons in each

wasteshed shall before July 1985

Designate single person as agent for that wasteshed

and official contact between the affected persons in

that wasteshed and the Department in matters relating

to the recycling report

Inform the Department of the choice of an agent

If the cities and counties and other affected persons have

not designated an agent by July 1985 the Department will

designate such person

The cities and counties and other affected persons in

wasteshed shall gather information from the affected persons

in the wasteshed and compile that information into the

recycling report

Il Prior to submitting the recycling report it shall be made

available to all cities and counties and other affected

persons in the wasteshed for review
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The recycling report shall include certification from each

county and city with population of over 1000 that it has

reviewed the report

The recycling report shall be made available for public

review and comment prior to submittal to the Department

Any public comments shall be submitted to the Department

with the report

All affected persons in the wasteshed shall have the opportunity

to make available to the wasteshed agent the Department or

other persons developing the recycling report any information

which they feel is necessary to complete the recycling report

The recycling report shall include an attachment which describes

all proposed and all approved alternative methods for the

opportunity to recycle which are to be used in the wasteshed

The recycling report shall Include the following information

related to Education Promotion and Notification

The name address and phone number of recycling education

contact person for the wasteshed

description of the roadblocks to recycling identified in

the wasteshed

description of the education program elements being used

to overcome the identified roadblocks and the efforts for

the coming year aimed at overcoming those roadblocks

summary of the public involvement process being used and

if possible list of the citizens involved

summary of the cost of and the funding for the

wastesheds education program and

Copies of articles that were printed or aired samples of

printed materials that are being used in the wasteshed and
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summaries of special events that have been held If they

have already been utilized brief summary of the

effectiveness of these resources or efforts shall also be

included

Fair Market Value Exemption

3IO..6OO5O

To qualify for exemption under ORS 1159.192 source separated

recyclable material must

Be purchased from the generator or

Be exchanged between the generator and collector with

measurable savings in solid waste collection or disposal

cost to the generator resulting

If local government requires that the opportunity to recycle

material be provided at no charge to the generator the material

must be purchased from the generator to qualify for an exemption

under 1159.192

Recyclable Material

3110..60055

The cost of collection and sale of recyclable material shall

be calculated by considering only the collectors costs from the

time after material is source separated and leaves the use of the

generator until it is first sold or it is transferred to the

person who recycles it All costs and savings associated with

collection of recyclable material shall be considered in the

calculation

Any measurable savings to the collector resulting from making

material available for recycling as opposed to dispsal shall be

considered the same as income from sale
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More Convenient Location

34060060 Any disposal site that identifies more convenient

location for the collection of recyclable materials as part of

providing the opportunity to recycle shall provide information to

users of the disposal site about the location of the recycling

collection site what recyclable materials are accepted and hours of

operation

Exemption

34060065 Any disposal site that does not receive recyclable material

separately or mixed with the solid waste which it accepts is not

required to provide place for collecting source separated recyclable

material

Small Rural Sites

34060070 Any disposal site from which marketing of recyclable

material is impracticable due to the amount or type of recyclable

material received or geographic location shall provide information to

the users of the disposal site about the opportunity to recycle at

another location serving the wasteshed Such information shall

include the location of the recycling opportunity what recyclable

materials are accepted and hours of operation

Reasonable Specifications for Recyclable Materials

34060075 No person providing the opportunity to recycle shall be

required to collect source separated recyclable material which has not

been correctly prepared to reasonable specifications which are related

to marketing requirements and which have been publicized as part of an

education and promotion program
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Prohibition

310..60080 In addition to the provisions set forth in ORS 1159.195 no

person shall dispose of source separated recyclable material which has

been collected from the public by method other than reuse or

recycling
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fees incurred since the filing of the crossclaims since Black

Veatch would be the prevailing party This option was discussed

in detail in our previous memorandum to Eleanor Baxendàle and

was considered at the Council meeting of August 23 1984

However Black Veatch might still pursue its $15000 claim

against Metro In that event Metro would have to decide

whether to contest Black Veatchs claim by reasserting claims

from this lawsuit relying on alternate theories of defense or

paying the claim

The Council in weighing these options should decide

whether it is willing to accept the risk of potentially paying

both its and Black Veatchs attorneys fees against the

possibility of $100000plus recovery If Metro wins the

recovery could be substantial Losing would be expensive
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ATFOR EYS AT LAW

MEMORANDUM

METRO COUNCIL CONFIDENTIAL

ANDREW JORDAN

SUBJECT ALASKA TUNDRA PROJECT LITIGATION

At its August 23 1984 executive session the

Council asked for an analysis of the issues that might arise

in litigation by Metro against the sureties on the Alaska

Tundra Project and for an analysis of the likelihood of

success in such litigation It is the purpose of this

memorandum to provide the Council with my best judgment of

the nature and potential outcome of such case keeping in

mind however that wsuccessB in complex litigation is

usually inatterof degree That is to say that one can

prevail in case without obtaining all to which he feels

entitled The ultimate question in this case is probably

not whether Metro is entitled to money from the surety

companies but how much

By way of background the prime contract for the

Alaska Tundra Project was awarded to The Project Inc

which contractor subsequently defaulted At the time of

contract award the contractor provided Metro with

_________________ performance bond for the entire amount of the contract

$1482352.00 The bond was executed by three surety

companies Allied Fidelity Insurance Company Surety

TO

FROM

RALPH BOLLIGER
LEWIS HAMPTON
ARHIJR TARLOW
KEITH GRIFFEN
JOHNS CAVANAGH
BRUCE SCHAFER

ANDREW JORDAN
KATHERINE ZELKO
MILTON BERNHARD

BILL MOSHOFSKY

1600 S.W CEDAR HILLS BLVD
SUITE 102

PORILAND OREGON 97225

TELEPHONE 503 641-7171

TELEX 360401 I4TERPULSE PTL
TELECOPIER 503 226-0271



Insurance Company of California and American Centennial

Insurance Company The bond provides limits of liability

for each company Allied is limited to $1000000.00

Surety Insurance is limited to $400000.00 and American

Centennial is limited to $82352.00 In addition American

Centennials limit of liability is designated as excess

liability indicating presumably that American Centennial is

the last to pay Allied Fidelity claims the excess

denotation also applies to it but the bond does not provide

that

Since the default by The Project Inc Surety

Insurance Company of California has become insolvent and has

been placed into receivership by the State of California

Insurance Commissioner The State of California has

obtained an injunction against all creditors of the company

barring suit against the company during the period of

insolvency Presumably the company will be liquidated and

creditors will be paid from whatever assets may be obtained

through liquidation

The performance bond provides that if the

contractor defaults the sureties have three alternatives

The sureties may remedy the default complete the

project or accept bids and arrange for contract for

completion of the project and make available as work

progresses sufficient funds to pay the cost of completion of

the balance of the contract price In this case the
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sureties opted for the third alternative and did obtain bids

and arrange for completion contract However the

sureties have refused to make funds available to pay the

cost of completion

It is our position that the suretys failure to

make funds available for completion constitutes breach of

the bond Because of Surety Insurance Companys insolvency

we have demanded that Allied Fidelity and American

Centennial must make such funds available Their position

indicated telephonically but not in writing is that Surety

Insurance Company is responsible for the first $400000.00

of the amount of the bond and that Allied and American

Centennial have no liability under the bond until such time

as the cost of completion of the project exceeds

$400000.00 If their position is correct and if Surety

Insurance Companys insolvency precludes it from providing

any of that $400000.00 Metro would be responsible for the

first $400000.00 of the completion cost

With respect to the above issue it is our

contention either that Allied Fidelity is responsible for

the first $1000000.00 of completion cost because Allied is

the first named surety on the bond or that the sureties are

CoSureties and therefore are responsible for prorated

share of the entire completion cost In any event it would

be our position that the two solvent sureties are

responsible to Metro for at least $1182352.00 and that it
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is the responsibility of those two sureties to seek

reimbursement from the insolvent surety The above theories

of liability may be altered somewhat when it comes time to

prepare the actual pleadings but they fairly express our

position at this time Obviously this issue is worth

$400000.00 to Metro and if Metro declines to pursue this

issue it may never recover the $400000.00 from its own

funds need also add that Surety Insurance of California

though insolvent may have been reinsured for part of their

$400000.00 obligation We are pursuing this possibility

The basis of our position on the above issue is

that nothing on the face of the bond indicates that Surety

Insurance Company of California is responsible for the first

$400000.00 Allied and American Centennial will likely

argue that Metro was told of that prioritization or that the

order of execution of the bond was in error In response

we know of no evidence that Metro was told of such

prioritization or if it was told that Metro agreed In

addition if there was an error in the order of execution of

the bond that error was made by the sureties not by Metro

and therefore the sureties cannot profit by their own

mistake At this point these positions appear well founded

both in fact and law

In addition to the issue of order of payment the

sureties are likely to raise other issues pertaining to

faulty workmanship by the original contractor Though it is

..
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generally the rule that sureties are responsible for faulty

work by defaulting contractor the sureties in this case

may argue that Metro knew or should have known of the faulty

work and should not have paid the defaulting contractor for

such work The sureties may argue that Metro should have

defaulted the contractor at an earlier point which of

course would have mitigated some of the sureties

liabilities In response it is our position that Metro

could not have lawfully defaulted the contractor at any time

prior to the contractors own default because the job was

progressing close to the time schedule and Metro was unaware

of any work sufficiently faulty to constitute default In

addition the surety companies had Joint Control

Agreement with the original contractor under which the

sureties exercised substantial control over the project

itself In fact committee was formed upon which the

surety Metro and the contractor were represented for the

purpose of determining the legitimacy of the contractors

requested progress payments

Based upon the above it is our position that the

sureties argument with respect to faulty workmanship has no

merit and if it had merit we made payments to the

contractor for his work faulty or otherwise based upon the

advise of our architect and sureties If those payment were

wrongfully made therefore it would be our position that

the architect and sureties bear some or all the

responsibility for those payments
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The above anaylsis describes the nature of the case

as we see it at this point in time If new arguments are

raised by the sureties after commencement of litigation we

will of course have to respond to those arguments

As have indicated in the past the Council has

two alternatives with respect to the commencement of

litigation First it can sue the sureties now for breach

of contract for failure to make progress payments and for

declaratory judgment settling all of the rights and

responsibilities of the parties under the bond The

alternative is to wait until the project is completed at

which time we would know the final cost thereof and sue the

sureties for breach of bond for nonpayment of the total

completion cost Undér the bond Metro has two yars from

the date on which final payment under the contract falls due

in which to sue Since final payment has not yet fallen

due the two years has not yet begun to run

Based upon my telephone conversations with the

surety companies settlement without litigation appears

unlikely Allied Fidelity has determined that it will not

pay until after the $400000.00 plateau has been reached and

would not begin paying even then based upon their faulty

workmanship position

Under the provisions of ORS 743.114 it appears

that Metro would be entitled to attorneys fees from the

sureties if Metro succeeds in obtaining judgment for more
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than the amount which may be tendered by the sureties At

this point no tender has been made Attorneys fees are

allowed however only in litigation for breach of contract

and not for declaratory judgment If Metro were to bring

both breach of contract action and declaratory judgment

it appears that attorneys fees would be allowed if we

prevail

In summary if litigation does not commence against

the sureties at some point Metro stands to lose at least

$400000.00 and perhaps more If Metro sues and prevails on

all points Metro should be responsible for no more than the

cost of the original contract and should recoup its

attorneys fees for the cost of litigation If Metro sues

and does not prevail on the breach of contract theory Metro

will not recoup its attorneys fees

hope the above analysis provides sufficient

information for the Council to determine whether to commence

litigation If further information is required will

provide it as soon as possible
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METROPOLITAN SERVICE DISTRICT 527 S.W HALL ST PORTLAND OREGON 97201 503 221-1646

Providing Zoo Transportation Solid Waste and other Regional Services

Date September 1984

To Metro Council

From Eleanore Baxendale
Legal Counsel

Regardind Black Veatch

Attached to this memo are some of the background

materials requested by the Council memorandum

from Andrew Jordan and Arthur Tarlow

partial transcript of the Council meeting in

February 1984 and the resolution adopted at that

meeting authorizing filing suit against Black

00 Veatch In addition Mr Tarlow will provide

written analysis of the case which will be

mailed to the Couricilors on September 1984

ESBamn

Attachments

cc Rick Gustafson

Don Carlson

Dan Dung
Norm Wietting



-c13

TO METROPOLITAN SERVICE DISTRICT COUNCIL

FROM ANDREW JORDAN and ARTHUR TARLOW

SUBJ CTRC SETTLEMENT AGREEMENT

DATE February 21 1984

Upon completion of the Clackamas Transfer and Recycling CenterCTRC dispute arose between Parker Northwest the GeneralContractor Coast Marine the Pile Subcontractor BlackVeatch the Project Engineer and Metro pertaining to theexistence of changed condition in the subsurface soils and thdegree to which each party properly or improperly responded tothat changed condition Coast Marine alleging that it hadIncurred substantial increased costs resulting from the changedcondition and from the engineers failure to properly respondfiled suit against the General Contractor Metro and theengineer for recovery of its increased cost The GeneralContractor thereupon claimed that the changed condition didexist and that Metro and the engineer were responsible for notmaking the Contractors aware of the changed condition and notsupervising the project accordingly Metros position has beenthat changed condition did exist that it should have beendiscovered by the engineer prior to construction that theengineer should have properly supervised the Contractors whenthe changed condition was identified and that the Contractorswere entitled to some additional compensation resulting from thechanged condition The engineers position has been that it hasno responsibility whatsoever

While the case was being prepared by the four parties forlitigation or arbitration Metro initiated settlementnegotiatjons based upon the belief that the Contractors wereentitled to at least some additional compensation The totalamount of the contractors claims was approximately $900000.00and settlement negotiatjbns have resulted in tentativeagreement between Metro and the two Contractors for the paymentby Metro of $456000.00 $188000.00 of which is money withheldby Metro at the completion of the project This agreement wasproposed by Metros attorneys with the concurrence of theExecutive Officer and Norm Wietting and has been accepted by theContractors The terms of the settlement are included in theattached settlement agreement which we now recommend to theCouncil for approval Upon such approval Metro will pay toParker Northwest the General Contractor the amount of



$456000.00 and the claims by Coast Marine against Metro will be
paid by Parker from that amount

Black Veatch the engineer has participated in the
case but is not party to the settlement agreement In
effect the engineer has refused to accept any responsibilityfor the increased costs on the project Though Metro and the
two Contractors have tentatively settled the disputes between
them all three parties maintain that additional compensation is
due to each from the engineer The claims are that the engineerwas negligent and in breach of its contract in not
discovering the subsurface condition prior to construction and

not properly supervising the Contractors after the
subsurface condition was discovered resulting in substantial
delay It is therefore the position of Metro and the two
Contractors that all three parties have remaining claiits againstthe engineer which should be pursued

Based on the above it is our recommendation that the Council
approve the attached settlement agreement between Metro Parker
Northwest and Coast Marine allowing payment of $456000.00 byMetro to Parker in exchange for releases of all claims againstMetro and that Metro proceed either separately or in
cooperation with Parker and Coast against Black Veatch for anamount representing their financial responsibility in this
dispute Since suit is already pending before the Multnoinah
County Circuit Court involving all the parties that sUit may be
the mechanism in which the claim is made trial date has
already been scheduled for June 1984

4793H/AJ/ss



COUNCIL EXECUTIVE SESSION RE CTRC LITIGATION
February .23 -1984
Held under the authority of ORS 192.6601

Mr Andrew Jordan referred Councilors to his memo dated February 21
1984 which explained background information about the litigation
He said the position was to settle the case as expeditiously as
possible Art Tarlow briefed Councilors on the basics of the case

ART TAPLOW We always want in settlement like this to appear
that we have been very reluctant that we paid more
than we thought we should have those kinds of
things Now in fact thats what we have said over
and over again in these negotiationsthe opposite is
really truewe are extatic about the sum we think
it is phenomenal settlement but think it is
important because these contractors and others and
these lawyers and others are going to be involved
later on that outside of this room our pleasure at
this settlement not be indicated There are very
small fraternity of lawyers who do this kind of work
and we are all up against each other over and over
again and the ability to successfully conclude these
things is dependent in large measure on the
credibility with which you negotiate so wouldnt
want our credibility to be compromised next time out

Basically changed condition which is what this
case is about in terms of the liability or the
aspect or exposure aspect is something different
under the ground than was expected by the contractor
when he bid the work When you prepare the
specifications and the documents from which
contractors decide what the job is going to cost and
they submit their pricing they are entitled to rely
on those documents as to what they are going to
encounter under the ground.

The unfortunate nature of this kind of workis that
nobody can see under the ground so you do the best
you can do to find out whats under the ground
without the ability to see andan engineering firm
like Black and Veatch or like Waker Associates
hires geotechnica expert geotechnical engineer
to do the studies underneath the ground They cant
see under the ground either but they are especially
trained where they are supposed to know much better
than even the regular engineer whats under the
ground In thjs case lack and Veatch hired local
people local geotechnjcal engineers who made
reports to Black and Veatch from which the documents
were prepared and the job was bid



When the contractor got out on the job it turned out
that what was under the ground in terms of the soils
that had to be penetrated to put down the pilings for
this foundation were different than was anticipatedand this is not the kind of thing where you see
level strata here and level strata there and
level strata there it is different all over and one
of the major areas of dispute in one of these kinds
of things is whats really under the ground and where
is it and you draw maps and you have charts and
wèvegot miles of paper in which weve charted and
drawn and graphed and we whats under the groundand the only thing you really know is that area which
you really did And there are test holes that are
dug and all kinds of things technical things that
are done and as it turned out in this case there is

change condition This is not an uncommon
circumstance any time you are doing any kind of work
under the ground it is very common in subway work
tunneling work piling work any kind of work which
involves underground activities you see changeconditions its not uncommon

When we first started this case we did two thingswe hired we did one thing involving two people we
hired two of the best experts that we could find
based on the experience and others have had One
of the people we hired is geotechnica expert an
individual who has particular skill in forensic
geotechnica work which means that he is somebodywho is not afraid to render critical opinion of
other engineers that is not always easy to find for
obvious reasons people are reluctant to say
unpleasant things about people in their industry
The particular individual we hired have been
involved with before and sat through an abritration
hearing where he told the engineers from the City of
Portland and the experts retained the geotechnica
people retained by the City of Portland that in the
bluntest possible terms that they have blown it and
convinced panel of three expert arbritators so
very experienced competent guy who is very willing
under appropriate circumstances to say that mistakes
were made The other individual is person who ranan essentially all the.work in Oregon and Washingtonfor major international contractor who no longerworks in the area they pulled out didnt like to
work in Oregon and he didnt want to leave and so he
stayed in Oregon lives in southwest Washington and
does consulting work and has been involved in many
many major contract disputes and his job was to
evaluate cost danages claims if you will that
were made by the various contractors
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Now Black and Veatch essentially had all their work
and all their decisions evaluated by the local
geotechnical person that we hired and Black and
Veatch as part of their work did some damage
calculations which were guess kind of what you
expect from an engineer they dont know anythingabout damages and it was just abysmal and so
whatever they did on damages was waste of time we
had to totally start all over again

The all contracts let me take that back almost all
contracts and am qualifying that because there is

brand new attempt to handle this problem which has
been litigated once in the United States successfully
and is kind of interesting approach to it but that
is really out of the realm of practical aspects and
for this stuff All these contracts say is if in
fact there are change conditions then the
contractors are entitled to recover those damages
which were caused directly caused by the change
condition whatever their increased costs were not
entitled to increased costs for other reasons because
they underbid the job or beOause they had problems
with their own subcontractors or because they didnt
handle their work effectively and efficiently only
those areas directly attributable to changed
conditions and thats the rub in this kind of case

Its real easy when you have lot of engineers
saying there is changed condition say OK there is

changed condition and that was what we had here
wasnt much dispute there was changed condition
the problem was how much money is there directly
attributable to that changed condition which is the
owners responsibility but no other factor is and
the game is when there is changed condition
contractors get well they get well for underbidding
they get well for problems with their own
subcontractors they get well for not handling their
personnel efficiently they get well for price
increases that occurred and they get all the profit
that they can get that they didnt have as an
example for instance to get the bid in
competitive circumstance Parker Northwest bid it at
no profit zero profit

Discussion of sorting out what costs relate to the
changed conditions judges juries arbitration and
negotiated settlements

APT TAPLOW The interest on that sum the $195000 retainage
the statute says you have to pay interest on
improperly withheld amounts that interest amounts to



$30000 We just told them we never pay interest
mean can there are some arguments how good they
are or not how good they are we can talk about them
more if you want Parker Northwests claim for the
things talked about was about $385000 Coast
Marine the piling subcontractor was in for
$265000 they wanted in bond fees and attorneys
fees $49000 which by the way turned out to be
pretty accurate number Coast Marine wanted $45000
attorneys fees and then they wanted interest on
these amounts of $162000 OK so were looking at
claim here of $1.1 million Now what you end upwith lets go to here for minute pointing to
charts what we are proposing to settle for then we
will go back and talk about where our exposure might
have been We are going to pay them what they have
coming on the contract that number is the number wemade in interest because we had it in the bank for
year so that cost is essentially free money if youwill because we had it in the bank OK We settled
out all the rest of this mean the rest of
$1.1 million for $245000 which if you want to just
look at how good did we do on the dollar we did
pretty good we got dont know this amounts to
about $900000 we settled out for $245000 Now
remember one thing we talked about this theres no
question that there was changed condition and that
we have responsibility to pay whatever the costs
are for that changed condition so this wasnt
question of really any meaningful chance of coming
out at zero if you will we had to pay them
something so you go in saying how much So you
get $456000 which is the number on the materials youhave which is the total payment But lets not be
confused that we are settling claims for $456000 we
are settling claims for $245000

IContinued description of what our experts thoughtMetro might have paid at trial pointing to charts
with numbers

ART TARLOW This is what you spent for us pointing to chart$43000 and what does that include does that
include experts Norm that includes our fees plusall of our experts so you havent paid us as law
firm all that money you paid the geotechnica
engineer out of that you paid claims expert out of
thatyou paid lot of cost for depositions this
case contains almost 4300 pages of depositions so
far with two days not transcribed and 17 more days
of depositions sqheduled so you begin to get feel
for the áomplexiy and the cost of this thing In



the estimate to complete was about $50000 Now
understand what that means is that it would have
cost us $50000 more to come out under optiumcircumstances at $245 see you spend another$50 to get where you are where you settledand thats why we think this is very very goodsettlement for the agency The other areas which
thought you might be concerned about are whats leftwith regard to Black and Veatch that may come upwith the questions and what we may have learned as
an agency out of this that we can apply to the
circumstances but will be .happy to..

KIRKPATRICK Yes lets go with questions because know there areseveral and we have regular meeting scheduled for730
KAFOURY What do you view as the case against Black and

Veatch Are you going to recommend that Metro pursuethat case

APT TAPLOW Oh yeah

KAFOURY And could you give us description of the nature of
that case and what you want to ask what you want
claim for

ART TARLOW We have two contracts with Black and Veatch onecontract is the engineering contract and one contract
is supervision contract They were hired as
construction managers to supervise this whole
situation We think theyve got liability under each
contract separately They are by no means cases in
which am going to tell you that am certain we are
going to win They are cases in which experts tell
us that they think they made mistakes Black and
Veatch was offered the opportunity to participate in

settlement for complete release Black and Veatch
refused to contribute one dollar to this settlement
not dollar we went around and around and around
with them over period of months when it was comingdown to do it or dont do it we prevailed on Rick to
call the engineers back in Kansas City on
businessmanto_businessman basis essentially sayingwhat youre talking about we have enough of these
$43000 lawyers this is business problem lets
solve the problem lets get it settled throw some
money in the pot less than you know and admit it
will cost you to finish and lets get it done withand they said no. Rick did better than any of us at
getting to the riht guy whomac3e the decisions and
in making the argument in direct manner and Rick
understood exactly what we were doing and made the
arguments very well unfortunately to no avail



We have now there are lawsuits pending against Black
and Veatch Each of the three parties the
subcontractor the contractor and the owner ushave reserved specifically in these agreements our
rights against Black and Veatch and that this stageof the game everybody intends to proceed Yesterdaywe met with the claims expert and said alrightCliff now want to know of our $245000 which is
all we are really out as result of this how much
is attributable to Black and Veatch Its fairly
simple answer if we prevail on the fact that their
subcontractor made mistake in evaluating the groundconditions But thats not the end of the casebecause the better case if you will is they did nothandle the construction management proper1ywhen.the
change condition became apparent to everybodycant tell you how much of the $245000 can tell
you its not more than $245000 can tell you thatits the kind of thingthat we think there is valuein proceeding against but that you continuallyevaluate at all times on whether or not it is goingto be valid If we can get away from alot more
depositions which we dont want to take we have
never wanted to do all these depositions the other
attorneys wanted the depositions it shouldbe
fairly simple relatively inexpensive relative to
these kinds of numbers case to complete againstBlack and Veatch one way or another and wont knowthat until we agree that we have settlement and
tomorrow morning would then call Black and Veatchs
lawyer and say OK its new ball game you want to
arbitrate you want to litigate because one of thecontracts is arbitration and one is litigation andwe start finding out how its going to be conductedbut its not something that you make decision todaywhich is final decision that you go all the waythrough and dont quit you continually evaluate

Councilor Kelley asked if the $50000 quoted by Mr Tarlow as legalexpenses estimated to complete the suit were only for this suit orwhether it includes money for suing Black Veatch Mr Tarlow saidhe thbught close to that amount would have been spent on litigationarbitration remaining depositions trial preparations and theactual trial for the current suit not for the Black Veatch suit
Councilor Oleson asked Mr.Tarlow to estimate how much money Metrocould expect to recoup by this legal action Mr Tarlow answered hehad no opinion on this yet and that was why experts had been hiredHe had talked with the experts the previous day after it was knownthere was settlement He said the experts had estimated Metrocould recover about 30 percent to 50 percent of $245000 He saiduntil you know that number and how much the case will cost you youdont now wheter to bluff about going forward whether you do goforward and how far to continue
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Councilor Van Bergen said he was concerned about Mr Tarlowsstatement that the change in conditions of Black Veatchs work wasMetros responsibility Mr Tarlow explained that under the termsof the contracts it was the owners responsibility to provide extrafees for changed conditions All parties involved in evaluating theease agreed that conditions had changed

Councilor Waker said he did not think we were really dealing withchangedcondjtion Rather the information about the condition wasincorrect If the condition had been properly known it is likelyit would have cost more money to correct it he said ThereforeCouncilor Waker thought the engineers failure to note the situationcorrectly had created increased costs for the actual work andincreased costs for the delay in correcting the work CouncilorWaker explained that in his profession the cost of the work is thecost of the .work under the actual conditions regardless of whetherthe engineer identified them correctly at the outset although theymay have been lower had the Conditions been known at the beginning
Councilor Van Bergen said it appeared many game decisions had beenmade by the Executive Officer and the Council had not been informedabout these decisions He asked whether the Council or theExecutive Officer would make the decision to proceed with the case
Mr Jordan said it was common for local governments to refer totheir councils about settlements of major pieces of litigation Hesaid the Council would be asked to authorize contract expenditurethat would be greater than the previously approved contract sumMr Jordan said he agreed with the Executive Officers
recommendation

Councilor Van Bergen said he felt too pressed to make decision and
asked about the time factors of this case Mr Jordan explained theCouncil would be asked to adopt resolution authorizing approval ofthe settlement agreement approval of payment of $456000 and
approval of continuation of litigation or arbitration against BlackVeatch He said the attorneys to both parties have agreed that ifthe Council approves the resolution the documents will be signedtomorrow and payment will also be made tomorrow Mr Jordan saidthis crucial timing was part of the deal Councilor Van Bergen saidhe would vote no on the resolution because he did not want to be
pressed to make decision

Councilor Kafoury asked if Black Vèatch had been bonded for thecontract Mr Jordan said personal services contracts did notrequire bonding He added that about $15000 had been withheld fromtheir contract payment pending satisfactory completion of the workbut that amount might be offset by our other claims against BlackVeatch Mr Tarlow said Black Veatchs has Errors Omissions
Insurance but the deductible was $250000

Councilor Oleson asked what would happen if the agreement were notsigned Mr Tarlçw said Metro would then go to trial and he did notthink this would be to Metros inancial advantage He said itcould cost another $50000 to recovery the $245000



Councilor Kirkpatrick asked for quick check to see if Councilors
were ready to vote on the issue The Councilors generally agreed
they were ready to vote Mr Jordan then asked that all material
circulated at the Executive Session be considered very confidential
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