BEFORE THE COUNCIL OF THE
METROPOLITAN SERVICE DISTRICT

FOR THE PURPOSE OF AUTHORIZING . ) 'RESOLUTION NO. 84-455
PARTIAL SETTLEMENT IN PENDING ) -
CLACKAMAS TRANSFER & RECYCLING ) Introduced by the
)
)

CENTER LITIGATION AND AUTHORIZING  Executive Officer

ADDITIONAL LITIGATION

WHEREAS,.Litigation is-pending”between Metro, Parker
Northwest Construction Company, Coast Marine Construction Compény,
Federal Insufance'Company, and Black & Veatch, Inc. regarding
construction of the CTRC; and

WHEREAS, A negotiated settlement hés been reached betweén
Metro, Parker Northwest, Federal Insurance ané‘Coast Marine, the
terms of which are specified in the attached Settlement Agreement;
and |

WHEREAS, Metro has been damaged by errors or omissions of
Black & Veatch in performance of its engineering and supervision
contracts on the CTRC; now, therefore,

BE IT RESOLVED,

l. That the proposed Settlement Agreement between Metro,
Parker Northwest, Coast Marine and Federal'Insurance, attached

hereto as Exhibit "A", is approved and payments provided for therein

are authorized.

2. That the Executive Officer is authorized to commence or

continue litigation against Black & Veatch for amounts determined by

the Executive Officer to be owed by Black & Veatch to Metro in



connection with those contracts between Metro and Black & Veatch

regarding the CTRC and to retain legal counsel therefor.

ADOPTED by the Council of the Metropolitan Service District

this _ 23rd day of _February , 1984,

7 / "
CerKg k-/jA[AKJé/ cl

Presiding Offlicer

AJ/gl
0790Cc/373
02/23/84



- SETTLEMENT AGREEMENT

: THIS AGREEMENT made as of this 23rd day of
February, 1984, by and between the METROPOLITAN SERVICE )
DISTRICT, hereinafter "Metro," PARKER-NORTHWEST CONSTBUCTION
CO., hereinafter "Parker," FEDERAL INSURANCE COMPANY, herein- -
after "Federal" and COAST MARINE CONSTRUCTION, INC., herein-
after "Coast." ' S =

: Metro and Parker .entered into a contract, herein-
‘after "Agreement," on or about June 8, 1982, for the
construction of the Clackamas Transfer & Recycling

Center, hereinafter "Project." ‘

' On or about the same date, Parker and Federal
posted a performance and payment bond in connection with
the Project. '

‘ . Coast and Parker entered into a Subcontract
Agreement in connection with the Project.

Certain disputes have arisen between the parties:
and Coast has instituted litigation (Case No. A8303-01675)
against Metro, Parker and Federal, among others, in the
Circuit Court of the State of Oregon for the County of
Multnomah, hereinafter "Litigation." .

.~ Metro, Parker, Federal and Coast have reached
agreement and desire to resolve all matters in connection
with the Project as between themselves.

, Metro, Parker, Federal and Coast believe, however,
that a substantial amount of the costs, expenses and damages
incurred in connection with the Project are attributable to
the acts and omissions of Black & Veatch, its partners and
its represetnatives, and the parties hereto desire to
reserve any and all claims they have against such parties.

. NOW, THEREFORE, IT IS AGREED:

l. Metro agrees_to pay to Parkef and Coast, upon the
execution of this Agreement, the sum of $456,000.

2. Metro, Parker, Federal and Coast each agree to
release the other parties to this Agreement and their
officers, agents, employees and sureties, if any, from any
and all claims of any kind, whether known or unknown, which
have accrued or which may hereafter accrue, arising out of
or relating to the Project: provided, however, that Parker and
Federal reserve claim against Metro for any costs which theyv may
incur due to a performance bond for landscape work posted to the
City of Oregon City dated March 29, 1983.



3. It is specifically understood that Metro, Parker,
Federal and Coast reserve any and all claims they have
against Black & Veatch, its partners and its representatives
arising out of or relating to the Project.

4. Parker assigns to Metro its interest in certain
subcontract and material supply agreements in honnectlon
with the Project provided, however, such’ assignment does
not apply to Parker's agreement with Coast.

5. Each of the parties will forward, to the extent
applicable, notice as required by ORS 18.455(2).

6. The parties hereto declare and represent that they
have not been influenced to any extent in making this aettlement
Agreement by any representation or statements regarding this
matter or any other matters, made by the persons, firms or
corporations who are hereby released, or by any person or
persons representing them.

7. This Agreement supersedes any and all prior or
contemporaneous oral or written agreements. of any kind in
connection with the Project and shall not be superseded
except upon written instrument signed by all parties.

8. This. Agreement shall be blndlng upon the successors
and a551gns of each of the parties.

DATED this 24th day of = February / 1984.

METROPOLITAN SERVICE DISTRICT

By,

- PARKEB—NORTHWB%% COWSTRUCTION CO.
By ' —
L4k <4 Dk VALl 'd

FEDERAL INSURANCE COMPANY

By

COAbT‘mARINL CONSTRUCTION, INC.

P
B . 7 -




TO METROPOLITAN SERVICE DISTRICT COUNCIL

FROM : E. ANDREW JORDAN and ARTHUR L. TARLOW
SUBJ : ' CTRC SETTLEMENT AGREEMENT |
DATE : |

February 21, 1984

Upon completion of the Clackamas Transfer and Recycling Center
(CTRC), a dispute arose between Parker Northwest, the General
Contractor, Coast Marine," the Pile Subcontractor, Black &
Veatch, the Project Engineer and. Metro pertaining to the .. R
existence of a changed condition in the subsurface soils and the
degree to which each party properly or improperly responded to

f1 _that changed condition.. Coast Marine, alleging that. it had
© incurred substantial increased costs resulting from the changed

condition and from the engineer's failure to properly respond,
- filed suit against the General Contractor, Metro and the

- engineer for recovery of its increased cost. :The General
Contractor thereupon claimed ‘that the changed condition did - .
exist and that Metro and the engineer were responsible for not-
making the Contractors aware of the changed condition and not

supervising the project accordingly. 'Metro's position has been’f ‘

that a changed condition did exist, that it should have been -
~discovered by the engineer prior to construction, that the
. engineer should have properly supervised the Contractors. when
- the changed condition was identified .and that the Contractors

- were entitled to some'additional'compensationgresulting,frOm’thef n

changed condition. The engineer's position has been that it has
~'no responsibility whatsoever. e e

- While the case was being prepared by the four parties for
litigation or arbitration, Metro initiated settlement o

~negotiations based upon the belief that the Contractors were

- entitled to at least some additional compensation. The total .

amount of the contractor's claims was approximately $900,000.00

and settlement negotiations have resulted in a tentative

¢+ agreement between Metro and the two Contractors for the payment

by Metro of $456,000.00, $188,000.00 of which is money withheld

- by Metro at the completion of the project.” This agreement was

proposed by Metro's attorneys with the concurrence of the

~ Executive Officer and Norm Wietting and has been accepted by the

. .Contractors. The terms of the settlement are included in the .-

-attached settlement agreement which we now recommend to the

- Council for approval. Upon such approval, Metro will pay to
Parker Northwest, the General Contractor, the amount of .



. $456,000.00 and the claims by Coast Marine against Metro will be
-~ paid by Parker from that amount. = - SRR AR

R SR (o e

o+ .+ Black & Veatch, the engineer, has ‘participated in the
- case, but is not a party to the settlement agreement. In o

- effect, the engineer has refused to accept any responsibility
for the increased costs on the project. Though Metro and the

- .two Contractors have tentatively settled the disputes between

them, all three partieés maintain that additional compensation is

. due. to 'each from the engineer. The claims are th
- was negligent and in breach of its contract.in (1) not - RS
~discovering the subsurface condition prior.to construction and

(2) not properly supervising the Contractors after .the. ’
~subsurface condition was discovered resulting in substantial

delay. It is, therefore, the 'position of Metro and the two. . .

at the’engineer,rv”

Contractors that all three parties have remaining claims against‘,:”

~ the engineer which should be pursued.

~Based on the above, it is our recommendation that the Council. E

. approve the attached settlement agreement between Metro, Parker

"Northwest and Coast Marine allowing payment of $456,000.00 by -
Metro to Parker in exchange for releases of all claims against
Metro, and that Metro proceed either separately or in . e
cooperation with Parker and Coast against Black & Veatch for an
amount representing their financial responsibility in this. ,

.. dispute. Since a suit is already pending before the Multnomah _
© County Circuit Court involving all the parties, that suit may be
~ the mechanism in‘which the claim is made. A trial date has = -

already been'scheduled for June, 1984. . .

N '4793H/AJ/ssil



BEFORE THE COUNCIL OF THE
' METROPOLITAN SERVICE DISTRICT

‘A RESOLUTION FOR THE PURPOSE

~ OF AUTHORIZING PARTIAL SETTLE-
"MENT IN  PENDING CTRC LITIGATION

 AND ‘AUTHORIZING ADDITIONAL
~»LITIGATION ‘

- RESOLUTION NO. |

.

WHEREAS 11tlgat10n is pendlng between Metro, Parker

'VNorthwest Constructlon Company, Coast Marlne Constructlon

fCompany, ‘Federal Insurance Company and Black & Veatch, Inc.f3
fregardlng constructron of the Clackamas Transfer and Recyclrng
Center, and s ‘ e

WHEREAS, a. negotlated settlement has been reached
Abetween Metro, Parker Northwest, Federal Insurance and Coast
:‘Marlne, the terms of wh1ch are spec1f1ed 1n the attached |
ESettlement Agreement, and |

WHEREAS Metro has been damaged by errors or om1551ons

' Tﬂof Black & Veatch in performance of its englneerlng and .

;HsuperV151on contracts on the CTRC,‘now therefore

 BE IT RESOLVED |

, ‘l.' That the proposed Settlement Agreement between
'Metro, Parker Northwest Coast Marlne and Federal Insurance,E‘
attached hereto as Exh1b1t n"An, 1s approved and payments
Aprov1ded for thEIEIH are author1zed. f,i»’ I H

| "’NZ, That the Executlve Offlcer is authorlzed to ‘“
:i'commence or contlnue lltlgatlon agalnst Black & Veatch for
‘f:amounts determined by the Executlve 0ff1cer to be owed by Black'.h
Iﬁ& Veatch to Metro 1n connectlon with those contracts betweenv‘“

- PAGE 1. RESOLUTION ‘ ‘];”’f**f’1 o EAJ/cwd/4833H



Metro and Black & Veatch regardlng the CTRC and to retaln legal

counsel therefor.,

| ADOPTED this ___ dayof __ . - 1984,

- Presiding Officer-

ATTEST:

PAGE 2. RESOLUTION . EAJ/cwd/48330



