
Page 1 Resolution No. 10-4135 

BEFORE THE METRO COUNCIL 
 
 

FOR THE PURPOSE OF ADOPTING THE 
HEARINGS OFFICER’S PROPOSED ORDER 
REGARDING METRO’S NOTICE OF VIOLATION 
NOV-193A-09 ISSUED TO KEMPER DRYWALL, 
INC., AND AUTHORIZING THE CHIEF 
OPERATING OFFICER TO ISSUE A FINAL 
ORDER 

)
)
)
)
)
)
) 

RESOLUTION NO. 10-4135 
 
 
Introduced by Chief Operating Officer 
Michael J. Jordan, with the concurrence of 
Council President David Bragdon 

 
 

 WHEREAS, on September 30, 2009, the Deputy Chief Operating Officer (“DCOO”) issued the 
attached Notice of Violation Nov-193A-09 (Exhibit A) to Kemper Drywall, Inc. (“KDI”), and 
 
 WHEREAS, NOV-193A-09 stated that the DCOO had found that from April 15, 2009 to June 23, 
2009, KDI violated Metro Code Sections 5.02.045(b), 5.05.025 and 7.01.020 which required KDI to pay 
fees, taxes, and penalties owed to Metro; and 
 
 WHEREAS, included with NOV-193A-09 was a contested case notice providing KDI with an 
opportunity to have a hearing regarding the NOV; and 
 
 WHEREAS, KDI submitted a timely request for a contested case hearing; and 
 
 WHEREAS, a hearing on the matter was held on January 6, 2010, before Metro Hearings Officer 
Carl D. Cox (the record submitted to Hearings Officer Cox is attached as Exhibit B); and 
 
 WHEREAS, pursuant to Metro Code 2.05.035(a), on January 27, 2010, the Hearings Officer 
issued a proposed order (attached as Exhibit C) upholding Metro’s action imposing a civil penalty against 
KDI in the amount of $44,369.46 for violation of Metro Code as listed in NOV-193-08; upholding 
Metro’s action imposing a civil penalty of $3,177.95 for violation of Metro Code as listed in NOV-193A-
09; and ruling that KDI did not meet its burden of proof with respect to its assertion of economic and 
financial hardship as a basis for reducing the civil penalties assessed by Metro; and 
 

WHEREAS, in accordance with Metro Code Section 2.05.035(b), the Chief Operating Officer 
mailed a copy of the proposed order to KDI and informed Metro and KDI of the deadline for filing 
written exceptions to the proposed order; and 
 

WHEREAS, KDI filed written exceptions to the Hearings Officer’s proposed order (attached as 
Exhibit D); 

 
WHEREAS, Metro did not file written exceptions to the Hearings Officer’s proposed order; 
 
WHEREAS, Metro Code 2.05.045(b) provides that the Metro Council shall (1) adopt the 

Hearings Officer’s proposed order; (2) revise or replace the findings of fact or conclusions of law in the 
order; or (3) remand the matter to the Hearings Officer; and 

 
WHEREAS, the Metro Council has considered the proposed order and the exceptions of KDI as 

required by the Metro Code, now therefore 
 



BE IT RESOLVED that the Metro Council adopts the proposed order from Hearing issued by
Hearings Officer Carl D. Cox in the Metro Contested Case: Notice of Violation 193A-09 issued to
Kemper Drywall, Inc., and directs Chief Operating Officer to issue a final order substantially similar to
Exhibit E to this resolution.

ADOPTED by the Metro Council this 15?-- day of

~rovedas to Fo :

~7\ tf?a::r
Daniel B. Cooper, Metro Att mey

MA-fi. c.t-f ,2010.
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~Metro I People places. Open spaces.

September 30, 2009

fiOO NE Grand Ave. wwvy.oregonmetro.gov
Portland, OR 97232·2736

503-797-1700
503-797-1804 roD
503~797-1797 fax

CERTIFIED MAIL
RETURN RECEIPT REQUESTED
Kemper Harden, President
Robert Harden, Secretary
Kemper Drywall, Inc.
4084 Pacific Hwy 99E
POBox 626
Hubbard, OR 97032

CERTIFIED MAIL
RETURN RECEIPT REQUESTED
Hendricks Law Firm, P.C.
Registered Agent for Kemper Drywall, Inc.
1425 SW 20tlt Ave., Suite 201
Portland, Oregon 97201

RE: Notice ofViolation and Imposition of Civil Penalties (NOV-193A-09)
Delivery ofsolid waste to a non-system facility andfailure to pay Metro regional system
fees and excise toxes

Dear Messrs. Harden:

This letter is to notifY you ofKemper Drywall, Inc. 's ("KDI's") violations ofSections
5.02.045(b), 5.05.025 and 7.01.020 ofthe Metro Code and to require KDI to pay fees, taxes,
interest, and penalties owed to Metro. KDI was cited for violations ofthese same Code sections
on March 7, 2008 (Notice ofViolation No. NOV-193-08). At that time, Metro determined that
KDI had avoided payment of$32,324.99 in Metro Regional System Fees and Excise Taxes on
1,469 tons ofwaste generated within the Metro boundary and delivered to the North Marion
County Disposal Facility("NMCDF") during 2007. The 2007 violation was a firSt offense and
an investigation indicated that KDI was unaware ofMetro's regulations concerning flow control.
Metro's decision regarding the case was that:

Metro will not seek backfees and toxes orpenalties, prOVided that KDI henceforth
delivers its Metro-generated drywall scrap andall other in-Metro generated solid waste
only to recyclingfacilities or Metro-approved disposal sites. Should Metro again find
KDI in violation ofthe Code sections listed above, subsequent to the issuance date ofthis
NOV, Metro will seek to recoverfees, taxes, and appropriate penalties for violations that
occurred in 2006, and 2007, in addition tofees, taxes, andpenalties that may be imposed
for any subsequent violations.

In April, May, and June of2009, KDI was found to be violating the same sections ofCode in the
same manner as before.
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Violations

Metro Code Section 5.02.045(b) stipulates that:

Any waste hauler or otherperson transporting solid waste generated, originating, or
collectedfrom inside the Metro region shallpay Regional System Fees to Metro for the
disposal ofsuch solid waste.

From April 15, 2009 to July 14, 2009, KDI transported 22 loads ofwaste drywall scrap (61.67
tons) generated and collected from within the Metro region to the North Marion County Disposal
Facility ("NMCDF") for disposal. .A summary ofthese loads is presented in Appendix 1 to this
Notice. KDI did not pay Metro regional system fees on this waste. KDI is therefore in violation
ofMetro Code Section 5.02.045(b).

. Metro Code Section 5.05.025(b) stipulates that:

Except as otherwise provided in this chapter, it shall be unlalljidfor any waste hauler or
otherpe,rson to transport solid waste generated within Metro to, or to utilize or cause to
be utilizedfor the disposal or otherproceising ofany solid waste generated within the
District, any solid waste facility or disposal site without an appropriate license from
Metro.

KDI delivered waste generated within the District to NMCDF, a non-system facility, without
having applied for or received the required non-system license. KDI is therefore in violation of
Metro Code Section 5.02.025(b).

Metro Code Section 7.01.020(a) stipulates that:

For the privilege ofthe use ofthefacilities, equipment, systems,functions, services, or
improvements owned, operated, certified. licensed, franchised, orprovided by Metro,
each user except users ofsolid waste system facilities shallpay a tax ... The tax
constitutes a debt owed by the user to Metro which is extinguished only by payment ofthe

, tax directly to Metro or by the operator to Metro.

. KDI did not pay the Metro tax on the in-Metro generated waste it delivered to NMCDF. KDI is
• therefore in violation ofMetro Code Section 5.02.045(b).

Circumstances oUke Violations

Detectives assigned to Metro investigated this matter by surveilling KDI trucks as they collected
drywall scrap and delivered it to disposal sites, analyzing transaction data provided by NMCDF,
conducting interviews ofKDI's owners and production manager, and analyzing GPS data on

. KDI trucks provided by KDI. Robert and Kemper Harden, the owners ofKDI, fully cooperated
with the Metro investigation of this matter. These were the key findings of the investigation:

•
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1. KDI's owners stated that, after receiving the first NaY (No. NaY-193-0~),they verbally
directed their crews to henceforth deliver all drywall scrap either to Knezl for recycling,
or to a Metro transfer station. The owners maintain that all loads subsequently delivered
to NMCDF were delivered there without their knowledge and contrary to their .
instructions. However, between March 7, 2008, the date that NOY-193-08 was issued,
and the end ofJune 2009, KDI delivered 92 loads to NMCDF. KDI's drivers charging
that many loads to KDI's account should not have escaped management's notice. KDI
has now closed its account with NMCDF and terminated a driver (name unknown)
responsible for many ofthe deliveries to NMCDF.

2. KDI tracks its trucks using GPS. The GPS information identifies numerous truck trips to
NMCDF by address (17899 Whitney Lane, Woodburn) and should not have escaped
management's notice.

3. Jose Hernandez, KDI's production inanager, directs KDI's drywall scrapping crews.
Though Mr. Hernandez was employed by KDI at the time the first NaY was issued. and
would have been the key person informed by management about any changes in
procedures regarding the disposal ofdrywall scrap, he told the investigators that he had .
no knowledge ofMetro, its boundaries, or any regulations regarding flow control and
claimed to be unaware of any directive by the owners not to use NMCDF.

4. NMCDF's rate for KDI waste was $75.45 per ton as compared with the Metro rate of
$75.75 plus a transaction fee of$8.50 per load (approximately $3 per ton for a typical
KDI load).

5. NMCDF is located close to KDI's yard and drivers may have used it as a matter of
convenience in order to avoid the traffic and waiting lines they would have encountered
in using authorized facilities.

6. The number of loads that KDI delivered to NMCDF increased dramatically from January.
through June, 2009 (see Appendix '2 to this Notice). The increase coincides with KDI's
work on the 30-bnilding Creekview Crossing apartment subdivision. Creekview
Crossing is located in Sherwood, within the Metro boundary. In a letter delivered to
Metro bye-mail on July 21,2009, Robert Harden stated that KDI's manager and drivers
thought that Creekview Crossing was located outside Metro and that the debris could be
taken to any disposal facility. However, as stated above, the manager claimed not to
know that the location ofa job with respect to the Metro boundary was even a factor to be
considered in choosing a disposal site.

7. In addition to the 22 loads identified as originating from within Metro between April and
July 2009, it is likely that other in-Metro loads were among the loads KDI delivered to

1 Knez is a drywall supply company that takes back and recycles drywall scrap for a fee.
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NMCDF. However, Metro has not been able to substantiate this as KDI's GPS records
do not go back farther than April 21, 2009.

8. KDI drivers frequently gave inaccurate infonnation when asked the origin oftheir loads
at NMCDF. Often they gave "Hubbard," KDrs office location as the origin. Many of
the loads contained waste from multiple locations yet the drivers always gave a single
location, often an inaccurate one. Though a SUbstantial number ofloads were generated
from the Creekview Crossing project in Sherwood, Sherwood was given as the point of
origin ofonly one load.

KDI has not treated compliance with Metro regulations as an important matter. What emerges
from the investigation is that KDI at one time gave verbal instructions to its drivers to take their
loads ofscrap to Knez or to Metro transfer stations but did little to ensure that such instructions
were followed. Management did not reinforce the message with written instructions, reminders,
or other follow-up. KDI kept its NMCDF account open and available for drivers to use until the
account was closed on July 14,2009. The lead worker that directs KDI's scrapping crews told
investigators he was not aware ofMetro regulations or ofany KDI management directive not to
deliver loads to NMCDF. KDI drivers routinely gave erroneous infonnation when asked the
origins oftheir loads by NMCDF sca1ehonse staff. The investigation did not prove that drivers
were deceptive for the purpose ofevading Metro fees and. taxes, but clearly this is further
eVidence ofa lack ofcontrol over the drivers' actions and negligence on the part ofKDI's
management. Billings from NMCDF appear not to have alerted KDI management to the fact that
its drivers were still nsing NMCDF.

Civil Penalties

Regional system fees, excise tax, cost recovery, interest, and penalties for the violations that
occurred from April 15 to Jwte 23,2009 amount to $3,177.95 (see attached Penalty Worksheet
for NOV-193A-09). As a result ofKDI's continuing failure to comply with the above-cited
provisions ofthe Metro Code, Metro is also seeking to recover fees, taxes, and appropriate
penalties for the 2007 violations from Notice ofViolation No. NOV-193-08 for an additional
$44,369.46 (see attached Penalty Worksheet for NOV-193A-08). A total of $47,547.41 for past

_ and current violations is being sought by Metro. An invoice for this amount is enclosed.

Contested Case Notice

Under Metro Code Chapter 2.05, you have the right to request a contested case hearing regarding
this Notice. You must make this request in writing and ensure that Metro receives the request
within 30 days of the date that the Notice was mailed. Any such request should be directed to
the attention ofSteven Kraten at Metro. You may retain legal counsel to represent you at the
hearing. Article IX, Section 14 of the Oregon Constitution, the Metro Charter, ORS Chapter
268, and Metro Code Chapter 2.05 and 5.02, 5.05, and 7.01 provide Metro's authority and
jurisdiction for the hearing.
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If you have any questions regarding this matter, please contact Steve Kraten, Solid Waste
Enforcement Coordinator, at (503) 797-1678.

Sincerely,

Scott Robinson
Deputy Chief Operating Officer
SKlSR:i!ll

Attachments
Enclosure
cc: Margo Norton, Finance and Administrative Services Director

Roy Brower, Solid Waste Compliance & Cleanup Manager
Steve Kraten, Solid Wasle Enforcement Coordinator
Warren Jolmson, Solid Waste Compliance Supervisor

S:\ItBM\haten'lEn~\FIow COtrtroNCempcr\NOV.t93A-09.doc
Q-
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Appendix 1

lIDI LOADS WOOLLEY OR PARTLY FROM WITHIN METRO
DELIVERED TO NMCDF FROM
APRIL 15,2009 TO JULY 14,2009

Followed by lIDI Zip Code
Date Number Metro GPS given by Ponnds (from

of Loads detectives data driver at weight tickets) Tons
NMCDF

7/14/09 1 Yes 3,720 1.86
6/29/09 2 Yes . 11,240 5.62
6/27/09 2 ,- Yes 15,460 7.73
6/23/09 1 Yes See note 4,460 2.23
6/16/09 2 Yes Yes 13,060 6.53
6/4/09 2 Yes 8,060 4.03
6/2/09 1 Yes 5,240 2.62
5/29/09 1 Yes 4,620 2.31
5/21/09 1 . Yes 6,060 3.03
5/13/09 1 Yes 8,800 4.40
5/ll/09 1 Yes 6,500 3.25
5/5109 1 Yes 2,420 1.21
511/09 1 Yes 3,900 1.95

4/28/09 2 Yes 12,580 6.29
4/21/09 2 Yes 10,160 5.08
4/15/09 1 Yes 7,060 3.53 .
TOTAL 22 123,340 61.67

Note: Metro detectives followed this load from Creekview Crossing to NMCDF but, for reasons
unknown, there was a gap in the KDrs GPS records for the day and the trip to NMCDF was
omitted from the records.
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J ~Metro
Penalty Worksheet

UcenseelHauler Name Ucense Number

IKemper Drywall, Inc. I None
Brief Descrlntlon

In 2009, KDI delivered waste generated within Metro to the North Marion .County Disposal Facility without
benefit ofan NSL and without paying Metro fees and taxes. The violations appear to be the result of
negligence rather than a deliberate attempt to evade fees and taxes. This is the scond incident of such
Violations.

NOV Number Date(s) of Violation(s) Violations Incidences· Units involved
NOV-193A-D9 4115109 to 6123t09 . 62 2 tons

Direct Cost/Revenue Loss

$500.00

$500.00

61.67 tons at $16.04 1---,$",98=9,.,.1",,9,-"

61.67 tons at $6.97 $553.18

$0.00

1 Administrative cost

2 Unpaid Regional System Fees:

3 Unpaid Excise Taxes:

4 Metro disposal costs (disposal contract)

5 Std <500 tons) Non-System License fee

6 Specify other direct cosVrevenue loss

7 Add lines 1 through 6 Equals Direct Recoveryll---,$!:<2""5':l4",2,,,.3,,-71

$1.00

$2.00

$3.00

$4.01

$2.24

! .

Indirect Cost/Revenue Loss
1 Interest on RSF. ET. & penalty from April 2009 (1.5%1mo.) $65.13

2 Specify otherindirect cosVrevenue loss

3 Specify other indirect cosVrevenue loss

4 Specify otherIndirect cosVrevenue loss

5 Add lines 1 through 4 .Equals Indirect RecoveryIL-_--'$~6~5:..!..1~31

Compliance Component
1 Base penalty per unit

2 Additional penalty at $1 per incident

3 Add lines 1 and 2

4 25% penalty on unpaid Regional System Fees

5 25% penalty on unpaid Excise Taxes

6 Specify other aggravating/mitigating compliance 'actors

7 Specify other aggravating/mitigating compliance factors

8 Sum lines 3 through 7 ~
9 Total tons involved in current incident ~

10 Multiply lines 8 and 9 ,Equals Compliance ComponentIL__...l$!'=5~7Y:0.::!4~51

Total Penalty I $3,177.951

Codechec:k: total penartyperviole.tion $51.26.

September 23, 2009
Date

-Incidences within the last three years Including CUTenf: Incident

Worksheet prepared byISteven Kraten
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·C>Metro
Penalty Worksheet

.::U"'ce"'n"'se=e.:.:N"'ame= Ucense Number

IKemper Drywall, Inc. I None-'-'-'-'-'-"---'-"'-'-"---'-'-"'-"-'-'.:..c.::.:: _

Brief Descriotlon

Through most of 2007, KDI delivered waste generated within Metro to the North Marion County Disposal
Facility without benefit of an NSL and without paying Metro fees and taxes. At the lime, Metro agreed not to
recover fees, taxes, and penalties subject to KDI not re-offending.

NOV Number
NOV-193-08

Date{s) of Violatlon(s)
1/1107 to 11130/07

Violatlons
1469

Incidences'" Units invplved
1 tons

Direct CostlRevenue Loss

$33,337.271

$14975.72

$9218.40

$5139.20

$3,003.95

1000.00

Equals Direct Recoveryl

365 tons at

1,104 tons at $13.57

1,104 tons at $8.35

365 tons at $14.08

$8.23

2 Unpaid Regional System Fees (9/1/06 - 8/31107):

3 Unpaid Excise Taxes (9/1/06 - 8/31/07):

2 Unpaid Regional System Fees (9/1/07 - 8/31108);

3 Unpaid Excise Taxes (9/1107 - 8/31108):

6 Std. (>500 tons) Non-System Ucense fee

7 Add lines 1lhrough 6 : : ..

1 Administrative oost

$11,032.191 .

$44,369.461Total Penalty

$1.00

$1.00

$2.00

$3.43

$2.08

$7.51

1,469.00

Indirect Cost/Revenue Loss
1 Specify other Indirect cost!revenue loss

2 Specifyother Indirect cost!rSvenue loss

3 Specify other Indirect cosVrevenue loss

4 Specify other indirect oosVrevenue loss

5 Add lines 1 through 4 Equals Indirect Recoveryl ...J

Compliance Component
1 Base penalty per unit

2 Additional penalty at $1 per incident

3 Add lines 1 and 2

4 Penalty on unpaid Regional System Fees (see supplemental table on reverse)

5 Penalty on unpaid Excise Tax (""" supplemental table on reverse)

6 Specify other aggravating/mitigating compliance factors

7 Specify otheraggravatinglm/tigating compliance factors

8 Sum lines 3 through 7

9 Total tons involved in current incident

10 Multiply lines 8 and 9 .Equals Compliance Componentl

cooe ",••:1<: _ penalty pe' _lion $30.2.
september 23, 2009
Date

• Incidences within lhe last three yean; including OJITent incklent

Worksheet prepared byISteven Kraten .

lof2 S:~~19].(l6
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"'Metro
Licensee Name

IKemper Drywall, Inc.

SU~Plemental Table

Penalty Workshee·t .

License Number

I None

Period Rate Tons Total

111107 - 8131107 $13.57 1,103.59 $14,975.72

911107 -11130107 $14.08· ~.~3~64!.::.6~0~..:!$~5'L.!.13>!:3~.5~7

1,468.19 $20,109.29

Average rate per ton $13.70

25% penalty . $3.43

IUnpald Excise Tax

Period

911106 - 8131107

911107 - 8131/08

Rate

$8.35

$8.23 .

Tons

1,103.59

364.60

1,468.19

Total

$9,214.98

$3.000.66

$12,215.64

2af2

Average rate per ton

25% penalty

$8.32

$2.08
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Please Remit To:
Metre

Accounts Receivable

600 NE Grand Avenue

Po~tland OR 97232-7.736

Bill To:

Kemper Drywall Inc

Accounts Payable

4084 Pacific Highway 99E

HUbbaI'd OR 97032

11.1. ,I", 111" ... 11" ,1.11.1., I

INVOICE
Page:
Invoice No:'
Invoice Date:
Customer Number;
Payment Terms:
Due Date:

AMOUNT DUE:

1
REM-01085
09/30/2009
REM1442
Net 30
10/3012009

47,547.41

Amount Remitted

USD

Forbillin uestions. please call 503-797-1620
Identifier D§_qJ,~·~ti~·o,!!n -,Q",u'!;a!!n~tl!l'-_-----,---!U~n:,!it!.!A~m:!!t!.-_-,N,!!e~t.':A,!,m,,!o~u,!,n!..1 ----I

ViGIAtion ~H::N-19.l-Cl,l

Vioh.tiQn ItlOV-1531\-D8

Vlo: .. t.ion HOVl~3·l!o/193A_08

SUBTOTAL:

l.~O "",541.4.1 ·n.S~7_41

Sl'ANllARD

[-TOTAL AM9.U",N,-,T-,D""U,""E~: ~

(Jrlg;,...,l

4'1,547 .... 1
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600 NE Grand Ave. www.oregonmetro.gov
Portland, OR 97232·2736

~Metro I People places. Open spaces~

December 2, 2009

CERTIFIED MAIL
RETURN RECIEPT REQUESTED
Kemper Harden, President
Robert Harden, Secretary
Kemper Drywall, Inc.
POBox 626
Hubbard, OR 97032

CERTIFIED MAIL
RETURN RECIEPT REQUESTED
H;endricks Law Fiqn, P,C•.
Registered Alent for Ke1l!-per Drywall, InC~

1425 SW 20 Ave., Suite 201
:portland, OR 97201

Dear Messrs. Harden:

You have requested a hearing in order to explain the circumstances behind the alleged violation.

Your hearing is scheduled for January 6.2010 at 10:00 AM in the Council Chambers at Metro
Center, 600 NE Grand Avenue, Portland, Oregon 97232.

If an emergency prevents you from being present at the·scheduled time, please call
(503) 797-1835.

NOV-193A-Q9
January 6, 2010

Violation #
Hearing Date
Hearing Time
Location:

10:00 AM
Metro Center

600 NE Grand Avenue
Portland, Oregon 97232

COUNCIL CHAMBERS

.Enclosed with this notice are the following documents, which the Agency will rely on in your
case and be offered to the Hearings Officer at the Hearing:

(a) Copy ofNOV-193A·09
(b) CopyofNOV-193-QS

Sincerely,

/<1t;~
Steve Kraten
Solid Waste Enforcement Coordinator
SlOb!
M:~alol)'D;sla'IEDro~~lKearingNotlce.doc
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5.09.100 Representation at Hearing

(a) A c~ted person may be represented by a retained
attorney provided that written notice of such representation is
received by the Metro Attorney five working days in advance of
the hearing. The hearings officer may waive this notice
requirement in individual cases or reset the hearing for a later
date.

(b) When a cited person is not represented by legal counsel
at the hearing, then Metro shall not be represented by legal
counsel at the hearing. In such case, Metro legal counsel may
advise Metro staff in preparation of the case and may be present
at the hearing for the purpose of consulting with and advising
Metro staff.

(Ordinance No. 94-557. Amended by Ordinance No. 06-1107.)



Exhibit B - Page 3 of 20

600 NE Grand Ave. www.oregonmetro.gov
Portland, OR 97232-2736
503-797-1700
503-797-1804 TOO
503-797·179] fax

.Cl Metro I People places. Openspaces.

September 30, 2009

CERTIFIED MAIL
RETURN RECEIPT REQUESTED
Kemper Harden, President

. Robert Harden, Secretary
Kemper Drywall, Inc.
4084 Pitcific Hwy 99E
POBox 626
Hubbard, OR 97032

CERTIFIED MAIL
RETURN RECEIPT REQUESTED
Hendricks Law Firm, P.C.
Registered Agent for Kemper Drywall, mc.
1425 SW 20lh Ave., Suite 201 .
Portland; Oregon 9720I

RE: Notice ofViolation and Imposition ofCivil Penalties (NOV-193A-09)
Delivery ofsolid waste to a non"systemfacility andfailure to pay Metro regional systelil

. fees and excise taxes

Dear Messrs. Harden:

This letter is to notify you ofKemper Drywsll,Inc.'s ("KDl's") violations ofSections
5.02.045(b), 5.05.025 and 7.01.020 of the Metro Code and to require KDI to pay fees. taxes, .
interest, and penalties owed to Metro. KDI was cited for violations ofthesc same Code sections
on March 7, 2008(Notice ofVio1ation No. NOV-193c08). At that time, Metro determined that

. KDI had avoided payment of$32,324.99 in Metro Regional System Fees and Excise Taxes on
1,469tons ofWaste generated within the Metro boundary and delivered to the North Marion
County Disposal Facility (''NMCDF'') during 2007. The 2007 violation was a firSt offense and
an investigation indicated that KDI was unaware ofMetro's regulations C(:mcel'ning flow control.
Metro's decision regarding the case was that:

Metro will not seek backfees and taxes orpenalties, provided that KDI henceforth
delivers its Metro-generated drywall scrap and all other in-Metro generated solid waste
only to recyclingfacilities or Metro-approved disposal sites. ShouldMetro again find
KDTin violation ofthe CiJde sections'listed above, subsequent to the issuance date ofthis
NOV, Metro will seek to recover fees, taxes, and appropriate penalties for violations that
occurred in 2006 and 2007, in addition to fees, taxes, andpenalties that may be imposed
for any subsequent violations.

In April, May, and June of2009, KDI was found to be violaiing the same sections ofCode in the
same manner as before.
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NOV-193A-09
Sepu.nber30,2009
Page 2

Violations

Metro Code Section 5.02.045(b) stipulates that:

Any waste hauler or otherperson transporting solid waste generated, originating, or
collectedfrom inside the Metro region shall pay Regional System Fees to Metro for the
disposal ofsuch solid waste.

"From April 15, 2009 to July 14,2009, KDI transported 22 loads ofwaste drywalt"scrap (61.67
tons) generated and collected from within the Metro region to the North Marion County Disposal
Facility (''NMCDF'') for disposal. "A summary of these loads is presented in Appendix I to this
Notice. KDI did not pay Metro regional system fees on this waste. KDI is therefore in violation
ofMetro "Code Section 5.02.045(b).

Metro Code Section 5.05.0:?5(b) stipulates that:

Except as otherwiseprovided in this chapter, it shall be unlawfUlfor any waste hauler or
"otherp~rson to transport solid waste generated within Metro to, or to utilize Qr cause to
be utilizedfor the disposal or other processing ofany solid waste generated within the
District, any solid wastefacility or disposal site without an appropriate license from
Metro. " "

"KDI delivered waste generated within the District to NMCDF, a non~system facility, without
having applied for or received the required non-system license. KDI is therefore in violation of
Metro Code Section 5.02.025(b). "

Metro Code Section 7.01.020(a) stipulates that:

For the privilege ofthe use ofthe facilities, equipment, systems,functioni, services, or
improvements owned, operated, certified, licensed, franchised, orprovided by Metro,
each user except users ofsolid waste system facilities shallp(ly a tax... The tax
constitutes a debt owed by tlie user to Metro which is extinguished only by paymentofthe
tax directly to Metro or by the operator to Metro. "

KDI did not pay the Metro tax on the in-Metro generated waste it delivered to NMCDF. KDI is
therefore in violll1ion ofMetro Code Section 5.02.045(b). ""

Circumstances of the Violations

Detectives assigned to Metro investigated this matter by surveilling KDI"trucks as they collected
drywall scrap and delivered it to disposal sites, analyzing"transaction data provided by NMCDF,
conducting interviews ofKDI'sowners and production manager, and analyzing GPS data on
KDI trucks provided by KDI. Robert and Kemper Harden, the owners ofKDI, fully cooperated
with the Metro investigation ofthis matter. These were the key findings ofthe investigation:
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NOV"J93A·09
September 30, 2009
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1. KDI's owners stated that, after receiving the fillit NOV (No. NOV-193-0~), they verbally
directed their crews to henceforth deliver all drywall scrap either to Knezl for recycling,
or to a Metro transfer station. The owners maintain that all loads subsequently delivered
to NMCDF were delivered there without their knowledge and contrary to their .
instructions. However, between March 7,2008, the date that NOV-193-08 was issued,
and the end ofJune 2009, KDI delivered 92 loads to NMCDF. KDI's driVelll charging
that many loads to KDI's account should not have escaped management's notice. KDI
has now closed its account with NMCDF and tenninated adriver (name unknown)
responsible for many ofthe deliveries to NMCDF.

2. KDI tracks its trucks using GPS. The GPS infonnation identifies numerous truck trips to
NMCDP by address (17899 Whitney Lane, Woodburn) and should not have escaped
management's notice. .

3. Jose Hernandez, KDI's production manager, directs KDI's drywall scrapping crews.
Though Mr. Hemandez was employed by KDI at the time the filllt NOV was issued and
would have been the key pellion informed by management about any changes in
procedures regarding the disposal ofdrywall scrap, he told the investigators that he had
no knowledge ofMetro, its boundaries, or any regulations regarding flow control and
claimed to be unaware ofany directive by the ownelll not to use NMCDF.

4. NMCDF's rate for KDI waste was $75.45 per ton as compared with the Metro mte of
$75.75 plus a transaction fee of$8.50 per load (approximately $3 per ton for a typical
KDlload).

5. NMCDF is located close to KDI's yard and drivelll may have used it as a matter of
convenience in order to avoid the traffic and waiting lines they would have encountered
in using authorized facilities.

6. The number ofloads that KDI delivered to NMCDF increased dramatically from January
through June, 2009 (see Appendix 2 to this Notice). The increase coincides with KOI's
work on the 30-building Creekview Crossing apartment subdivision. Cn:ekview
Crossing is located in Sherwood, within the Metro boundary. In a letter delivered to
Metro by e-mail on July 21,2009, Robert Harden stated that KDI's manager and drivers
thought that Creekview Crossing was located outside Metro and that the debris could be
taken to any disposal facility. However, as stated above, the manager claimed not to
know that the location ofa job with respect to the Metro boundary was even a factor to be
conSidered in choosing a disposal site. .

7. In addition to the 22 loads identified as originating wm within Metro between April and
July 2009, it is likely that other in-Metro loads were among the loads KOI delivered to

I Knez is a drywall supply company !bat lakes backand RC)'Cles drywall scrap for a fee.
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NOV·193A-09
September 30. 2009
Page 4

NMCDF. However, Metro has not been able to substantiate this as KDI's GPS records
do not go back farther than April 21, 2009.

8. KDI drivers frequently gave inaccurate infonnation when asked the origin oftheir loads
at NMCDF. Often they gave "Hubbard," KDI's office location as the origin. Many of
the loads contained waste from multiple locations yet the drivers always gave a single
location, often an inaccurate one. Though a substantial nwnber of loads were generated
from the Creekview Crossing project in Sherwood, Sherwood was given as the point of
origin of only one load.

KDI has not treated compliance with Metro regulations as an important matter. What emerges
from the investigation is that KDI at one time gave verbal instructions to its drivers to take their
loads ofscrap to Knez or to Metro transfer stations but did little to ensure that such instructions
were followed. Management did not reinforce the message with written instructions, reminders,
or other follow-up. KDI kept its NMCDF account open and available for drivers to use until the
account was closed on July 14, 2009. The lead worker that directs KDI's scrapping crews told
investigators he was not aware ofMetro regulations or ofany KDI management directive not to
deliver loads to NMCDF. KDI drivers routinely gave erroneous information when asked the
origins oftheir loads by NMCDF scalehouse staff. The investigation did not prove that drivers
were deceptive for the purpose ofevading Metro fees and taxes, but clearly this is further
evidence ofa lack ofcontrol over the drivers' actions and negligence on the part ofKDI's
management. Billings from NMCDF appear not to have alerted KDI management to the fact that
its drivers were still using NMCDF.

Civil Penalties

Regional system fees, excise tax, cost recovery, interest, and penalties for the violations that
occurred from April 15 to June 23, 2009 wnount to $3,177.95 (see attached Penalty Worlcsheet
for NOV-I93A·09). As a result ofKDl's continuing failure to comply with the above-eited
provisions ofthe Metro Code, Metro is also seeking to recover fees, taxes, and appropriate
penalties for the 2007 violations from Notice ofViolation No. NOV-193-08 for an additional
$44,369.46 (see attached Penalty Worksheet for NOV-193A-08). A total ofS47,S47.41 forpast
and current violations is being sought by Metro. An invoice for this wnount is enclosed.

Contested elISe Notice

Under Metro Code Chapter 2.05, you have the right to request a contested case hearing regarding
this Notice. You must make this request in writing and ensure that Metro receives the request
within 30 days ofthe date that the Notice was mailed. Any such request should be directed to
the attention ofSteven Kraten at Metro. You may retain legal counsel to represent you at the
hearing. Article IX, Section 14 ofthe Oregon Constitution, the Metro Charter, ORS Chapter
268, and Metro Code Chapter 2.05 and 5.02, 5.05, and 7.01 provide Metro's authority and
jurisdiction for the hearing.
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NOV-193A-09
Sepkmbec 30, 2009
Pll8e 5

Ifyou ha.ve any questions Illgarding this matter, please contact Steve Kraten, Solid Waste
Enforcement Coordinator, at (503) 797-1678.

Sincerely,

Scott Robinson
Deputy ChiefOperating Officer
Sltt.'lI.:ltI
Attachmenls
Enolosure
co: Margo Norton, Finance and AdminislIative Services Director

Roy Brower, SolidWaste Compliance & Cleanup Manager
Steve KIalen, SolidWas'" EnforcementCoordinator
WaTreD JohnsOn, Solid Was'" Compliance Sopervisor

S:~t!M'b!il~~V.l!nA-09.d:oc

<l-
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Appendix 1

KDI LOADS WHOLLEY OR PARTLY FROM WITHIN METRO
DELIVERED TO NMCDF FROM
APRIL 15, 2009 TO JULY 14, 2009

Followed by KDI Zip Code
Date Number Metro GPS given by Pounds (from

ofLoads deteetlves data driver at weight tickets) Tons
NMCDF

7114/09 1 Yes 3,720 1.86
6/29/09 2 Yes . 11,240 5.62
6127/09 2 Yes 15,460 7.73
6123/09 1 Yes See note 4,460 2.23
6/16109 2 Yes Yes 13.060 6.53
6/4/09 2 Yes . 8,060 4.03
612109 1 Yes 5,240 2.62
5/29/09 . 1 Yes· 4,620 2.31
5/21/09 1 Yes 6,060 3.03
5/13/09 1 Yes 8,800 4.40
5111109 1 Yes 6,500 3.25
515/09 1 Yes 2,420 1.21
5/1/09 1 Yes 3,900 1.95

4128/09 2 Yes 12,580 6.29
412l/09 2 Yes 10,160 5.08
4115/09 1 Yes 7,060 3.53
TOTAL 22 . 123.340 61.67

Note: Metro detectives followed this load from Creekview Crossing to NMCDF but, for reasons
unknown, there was a gap in the KDI's GPS records for the day and the trip to NMCDF was
omitted from the records.
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NOV·193A·09
september 30, 2009
Pugo?

Appendix 2

KDI LOADS DELIVERED TO NMCDF Rnd METRO TRANSFER STATIONS
2009 AND JANUARY-JULY,Z009

------------------------- -------------------------------------------------------------1

..~-------- -------------40 ~.,/...--.--

:: r==~~-=~~---_=-:~~_ --~~ ------------------
---- --- -------------

..r---'.'--_
30 --

.NMCDF

• MURO
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NOV·193A·Q9
September 30. 2009
Page 8

CERTIFICATE OF MAILING

I hereby certifY that I served the foregoing CONTESTED CASE NOTICE, with the
Director's Notice of Violation, on the following:

Kemper Harden, President
Robert Harden, Secretary
Kemper Drywall, file.
4084 Pacific Hwy 99E
POBox 626
Hubbard, OR 97032

Hendricks Law Firm, P.C., Registered Agent for Kemper Drywall, file.
1425 SW 20th Ave., Suite 201
Portland, Qregon 97201

On ~@. •.,2009, said individuals were served with a
completean~copy there'Orvia regular mail and certified mail, return receipt requested,
contained in a sealed envelope, with postage prepaid, and deposited in the U.S. Post Office at
Portland, Oregon.

Solid Waste Compliance and Cleanup Ml\IUIger
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In 2009, KDI delivered was1e generated within Metro to Ihe North Marion County Disposal Facility without
benefit of an NSL and wtlhout paying Metro fees and taxes. The violations appear to be the result of
negligence rather than a deliberate attempt to evade fees and taxes. This is Ihe scond incident of such
violations.

NOV Number DBIll(s) of Vlolation!s) VloIaUons Incidsnces' Units Involved
NOV-193Ml9 4115109106tl3lO9 62 2 Ions

Penalty Worksheet

I
I

I
I

~Metro
UcenseeJHauler Name

IKemper Drywall, Inc.
Briaf Dascrfntion

Ucense Numbar

I None I

$2,542.371

$500.00

$989.19

$500.00

$553.18

$0.00

61.67 Ions at $16.04

61.67 tons at $6.97

Direct Cost/Revenue Loss
1 Administrative cost

2 Unpaid Regional System Fees:

3 UnpaId Excise Taxes:

4 Melro disposel costs (disposal contract)

5 Sid <500 tons) Non-System Ucense fee

6 Specify oItJerdirect CO$ff/llvooueloss

7 Add lines 1 Ihrough 6 Equals Direct Recoveryl

$1,00

52.00

$3.00
. $4.01

$2.24
.

$9.25

61.67

Indirect Cost/Revenue Loss

1 Interest on RSF, ET, & penalty from April 2009 (1.5%hno.) $65.13

2 Specify ot1Jer Indirect costmwvnU<l ,~.

3 Specify ot1Jerind/recl cosUlIlV6IJU<l'~s

4 Specify _Indirect costIlIlV6IJU6 ,~.

5 Add lines 1 through 4 .Equals Indirect Recoveryl__--"'$6"'5"'.1""31

Compliance Component
1 Base penalty per unit

2 Addi1lonal penalty at $1 par Incident

3 Add lines 1 and 2

4 25% penalty on unpaid RegIonal System Fees

5 25% penalty on onpaid Excise Taxes
6 Specify _ iJ(J(Jf8volfnglmlligalfngcompl_ factors

7 SpecifyoIherBWBVOIfng/mlligalfng compli81/C8 fBdors

8 Sum lines 3 Ihrough 7

9 Totel tons Involved in current incident

10 MulUply lines 8 and 9 .Equals Compliance Componenll,---:-...;$:t::5::.<7",O",.4""sl

Total Penalty I $3,177.951

September 23. 2009 I
DataWorksheet pnparad by

ISteven Krt:Jten
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~Metro
Penalty Worksheet

fUce=naee=:..:N"'a"'ma=- -..,. U""nse Number

1"-~;;.;;;e.:.;.m:.l:.p.::.;er'_'D::..:rywa_L.:.:..:::I.:l.I, .:.:.In;::o.:..... ---'-_, None

BrlafD8lICrIPlfon

Through most of2007, KDI dalivared wasta ganemted within Metro to the North Marion County Disposal
Facility without benefit of an NSL and without paying Metro fees and taxes. AI the time, Metro agreed not to
recover fees, taxes, and penaKies subject to KOI not re-offending.

NOV Number
NOV·1l13008

Dale(e) of Vlolatlon(s)
1/1101 to 11I30I01

VloIalIOIl$
1469

Incldan_' Units Involved
1 tons

Direct Cost/Revenue Loss

Equals Direct Recoveryl . $33,337.271

t,104 tons at $13.51

1,104 Ions at $8.35

365 Ions al $14.08

365 !orIS 81 $8.23

1 Administrative cost

2 Unpaid Regional System Fees (91tlOO .. 8I3tI01):

3 Unpaid Excise Taxes (911106·8131101):

2 Unpaid Regional System Fees (911101- 8131106):

3 Unpaid ExcIse Taxes (911107 • 8/31108):

6 Std. (>500 tons) Non-Syslem Weense fee

7 Add lnes 1 thmugh 6 ..

$14975.72

$9218.40

$5139.20

$3.003.95

1000.00

$11,032.191

$1.00

$1.00

$2.00

$3.43

$2.08

$7.51

1469.00

Indirect Cost/Revenue Loss
1 SpooIfy other Indirect cost/,....."ue It>ss

2 Spec;ty otherIndirect ooslkll"",ue It>ss

3 Spec;ty otherlrH1inJctcos~ue loss

4 Specify other indirect cosIke"",ue loss

5 Add lines 1 through 4 Equa/s Indirect Recoveryl _

Compliance Component
1 Base penalty per unit

2 Additional penalty at $1 per incident

3 Add Iinas 1 and 2

4 Penalty on unpaid Regional System Fees (see supplemental table on reverse)

5 Penalty on unpaid Excise Tax (see SllPpJementallable on reverse)

6 S[19Cify otheraWavaling/mi/igaUng compliance factors

7 Speciry Q/treraggravalingfmlligaling compliance fat:Iots

8 Sum lines 3 through 7

9 Total tons Involved in current Inc/dem

10 Multiply lines 8 and 9 Equals Compliance componentl

Total Penalty L$44,369.461

September 23, 2009
Da'"Worksheet prepared by

ISteven Kroten

1012
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·~Metro
Penally Worksheet

u""c:e""""nse"'e"'N"'.""mo:.e.....;..' ---.,. ---------- Ucen9& Number

I:..:K:;;,e:.;,;m""p..::.e:...rD~ryw,-=a::.:II,-,. I::.;n::::c.=--_~ I None

, SU~lemental Table

I
I

'fmlQl1'
1/1/07 - 8131/07

9/1/07 -11/30107

lunpald ExcIse Tax

B!Im I2!!i
$13.57 1,103.59

$14.08. 364.60

1,468.19

Average rate per ton
25% penalty

Total
$14,975.72

$5,133.57

$20,109.29

$13.70

$3.43

.~

9/1/06 - 8131/07

9/1107.8131/08

Em
$8.35

$8.23

I2!!i
1,103.69

364.60

.Total
$9;214.98

$3,000.66

2of2

1,468,19

Average rate per ton

25% penalty

$12..215,64

$8.32

$2.08
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Please Remil To:
~Ietro

Accounts Receivable

600 N~'~and Avenue

Portland OR 97232*2736

BUI To:

INVOICE

•',., .,: ..

. " .

Page:
Invoice- No:
Invoic,e Date:
Customer Number.
Payment Terms:
Due Dale:

1
REM-01085
09130/2009
REM1442
Nel30
10/30/2009

Kemper Drywall Inc
Accoun~s Pay~le

4064 ~acific Highway'99B

Hubbard OR 97032

11.1, ,I" ,IU,.,,, II..,I, II, I, ,I

r-For bUlinn nuestions. "lease call 503-797-1620

AMOUNT DUE: 47,547.41

Amount Remitted

USD

-
pU"ne"---"M"di,----"ld"e"nti",'fi,,,e,-, "D".."'c"rin,,'ti"'·o"n • ~Q~uanlilv

Viola",loq 'lfOV--19) ·oe

VioLa;len (t<OV-1Ulto·oe

UnllAmt NelAmounl

Vlo:'AI.lull. NO"'1~n-08/tn"'-08

SUBTOTAL:

1.00

n.it1.U

- ...----1

ST......

[fOTAL AMOUNIQ"'U"'E~:~ ~--~~~ ---------"'........."''''''.....'-_j

0l'1g1nd
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March 7, 2008

600 NORTHEAST GRAND AVENUE I PORrtAND, OREGON 97232 2736

TEL 503 797 1100 FAX 5037971797

METRO

CERTIFIED MAIL
RETURN RECEIPT REQUESTED
Kemper Harden, President .
Robert Harden, Secretary .
Kemper Drywall, Inc.
POBox 2235
Tualatin, OR 97062

CERTIFIED MAIL
RETURN RECEIPT REQUESTED
Hendricks Law Finn, P.C.
Registered Agent for Kemper Drywall, Inc.
1425 SW 20th Ave., Suite 201 .
Portland, Oregon 97201

RE: Notice ofViolation (NOV-193-08)
Delivery ofsolid waste to a non~stem facility andfailure to pay Metro regional system
fees and excise ti:Ixes. .

Dear Messrs. Harden:

The purpose ofthis letter is to notify you·ofKemper Drywall, Inc.'s("KDI's'') violations of
Sections 5.02.045(b), 5.05.025ll1ld 7.01.020 ofthe Metro Code and to require KDI to
immediately come into compliancewith these provisions.

Violations

Metro Code S¢ion5.02.045(b) stipulates that:

Any waste hau.ler or otherperson transporting solidwaste generated, originating, or
collectedfrom insidE the Metro region shallpay Regional System Fees to Metro for the
disposalofsuch solid waste;

Over a period ofseveral years, including all of2006 and 2007, KDI transported waste drYwaI1
scrap generated and collected from its drywall installation projects Within the Metro region. to the
North Marion County Disposal Facility ("NMCDF') for disposal. KDI did not pay Metro
regional system fees on this waste. KDI is therefore in violation ofMetro Code Section
5.02.045(b).

Metro Code Section 5.05.025(b) stipulates that:

Except as otherwiseprovided in this chapter, it shall be unlawfUlfor any waste hauler or
otherperson to transport solidwaste generatedwithin Metro to,·or to utilize.orcause to
be utilizedfor the disposal or otherprocessing ofanysolid waste generated within the

R",cyt:",d PilI''''
www.metro-region.org
TOO 797 1804
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Messrs. Harden
MlIlcll7. 2008
Page 2

District. any solid wastefacility or disposal site without an appropriate licensefrom
~~. .

KDI delivered waste generated within the District to NMCDF, a non-system facility, without
having applied for ot received the required non-system license. KDI is therefore in violation of
Metro Code Section 5.02.025(b).

Metro Code Section 7.01.020(a) stipulates that:

For the privilege ofthe use ofthe facilities. equipment. systems,fimctions, services. or
improvements owned, operated. certified, licensed. franchised. orprovided by Metro•.
each user ex<:ept users ofsolid waste systemfacilities shallpay a tax of7.5percent ofthe
payment chorged by the operator orMe~ for such use unless a lower rate has been
established as provided in subsection 7.0I.020(b). The tax constitutes a debt owed by the
user to Metro whichis extinguished only~ payment ofthe tax directly to Metro or by the.
operator to Metro. .

KDI did not pay the Metro tax on the in-Metro generated waste it delivered to NMCDF. KDI is
therefore in violation ofMetro Code Section 5.02.045(b).

Opportunity to Come into Compliance without Penalty or Payment ofBack Fees'and TaXes

The results ofMetro's investigation indicate that KDI was unaware ofMetro's flow control
.ordinance during the time it delivered waste to NMCDF and did not knowingly violate Metro's
flow control ordinance. Unlike other flow control violators Metro has prosecuted, KDI does not
appear to have committed fraud or made false representations regarding the origin of its waste.
Further, KDIpaid$75.63perton·for disposal atNMCDF. This is more than it would have paid
at many system facilities, even with Metro fees and taxes included. Thus, KDI does not appear
to have utilized a non-system facility where Metro fees and taxes were not Collected, for the
putpOse ofpaying a lower disposal rate than competitors utilizing designated disposal facilities.
KDI ceased delivering drywall scrap to NMCDF after Kemper and Robert Harden were
contacted by Metro detectives regarding this matter. Metro will not seek back fees ;ind taxes or'
penalties, provided that KDI henceforth delivers its Metro-generated drywall scrap and all other
in-Metro generated solid waste only to recycling facilIties or Metro-approved disposal sites.
Should Metro again find KDI in violation ofthe Code sections listed above, subsequent to the
issuance date ofthis NOV, Metro will seek to recover fees, taxes, and appropriate penalties for
violations that occurred iii 2006 and 2007, in addition to fees, taxes, and p.enalties that may be
imposed for any subsequent violations.

Under Metro Code Chapter 2.05, you have the right to request a contested case hearing regarding
this Notice. You must make this request in writing and ensure that Metro receives the request

. within 30 days ofthe date that the Notice was mailed. Any such request should be directed to
the attention ofSteven Kraten at Metro. You may retain legal counsel to represent you at the
hearing. Article IX, Section 14 ofthe Oregon Constitution, the Metro Charter, ORS Chapter
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..

Messrs. Harden
March 7, 2008
Pogo 3

268, andMetro Code Chapter 2.05 and 5.02, 5.05, and 7.01 provide Metro's authority and
jurisdiction for the hearing.

Ifyon have any questions regarding this matter, please contact Steve Kraten, Solid Waste
.Enforcement Coordinator, at (503) 797-1678.

Sincerely,

~tA1t:~
Michael G. Hoglund
Metro Solid Waste and Recycling Department Director
SK:bjl

oc:. Roy Brower, Regulatory Affairs Manager
SleVen KniteD, Solid Waste Enfo=enI Coordinator
Michelle Bollia, Assistant Metro Attorney

S:WNb$Il~CmIlroMCIl:..mrIetlaOIIOO&.h
Qo= .

CERTIFICATE OF MAILING

I hereby certify that I served the foregoing CONTESTED CASE NOTICE, with the
Director's Notice ofViolation,. on the fullowing: .

. Kemper Harden, President
Robert Harden, Secretary
Kemper Drywall, Inc.
PQBox2235
Tualatin, OR 9706~

Hendricks Law Finn, P.C., Registered Agent for Kemper Drywall, Inc.
1425 SW 20fu Ave., Suite 201 .
Portland, Oregon 97201

. on March 7 ,2008 by mailing to said individuals a Complete and correct copy there<ifvia
certified mail, return receipt requested and regular mail, contained in a sealed envelopes, with
postage prepaid,and deposited in the U.s; post office at Portland, Oregon.

~yW.Brower
RegulatoryAffairs Manager
Metro
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I Borrowers NOA Letter

November 14, 2009

KEMPER DRYWALL INC
PO BOX 626
HUBBARD, OR 97032-0626

t:-.~~. b:-r
Page 1 ofl

~c~ ~,JPMorganChase llank
.Phone 866-343-4079 Fax
Portfolio Management Center
AZ1·1004
201 North Central Avenue, Floor 17
Phoenix, AZ 85004

Re: Account Number:
Final Demand Notice

Dear Sir or Madam:

XXXXX0814206800
$107,230.64 Plus Fees, Interest,. and Attorney Fees

This letter is sent to you by JP Morgan Chase Bank, NA ("Chase"), the owner and holder of the Note for the
account referenced above who is attempting to collect indebtedness.

THIS LETTER IS NOTICE OF THE ACCELERATION OF THE NOTE

You have failed to make payments as required under the terms of the Note. This letter is notice that we have
accelerated the note and the unpaid principal and lawfully accrued unpaid interest and charge, if any, is now due.

-; ....;:

For payoff information, please contact me at the number listed below.

All olthe bank's claims, demands and accruals regarding the above described indebtedness, whenever made, and
whether for principal; interest or otherwise, are intended to comply in all respects, both independently and
collectively, with applicable usury laws, and are accordingly limited so that applicable usury laws are not violated.

Additionally, please be advisE1d that W(fmay report information about your ~al:countto credit bureaus. Late
paymE1nts, missed payments, or. other.defaults on your account may be rE1f1ectedln your credit report.

Sincerely, .

I{~~
KATHERINE MONK
AVP
Portfolio Management Center
866·343-4079 Ext. 7810
E·Mail:
katherine.k,monk@chase.com

cc: file

"' .......... /1......1"....._ .......1.......... ......_.ol\ol:m'l./lnn.. _. . .. t, ......
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Debt Schedule
Debtor Amount Due

Ames $2,477.00
Amex $16,630.00
AmFam . . $10,500.00
Aramark $45.00
Emplovee's $57,920.00
Far West $1,496.00
HardenHines Ins. $516.12
Home Depot $4,666.80
Integra- Phone/lntemet $698.00
KIlez $645,000.00
LesSchwab $488.22
Masea $7,062.00
Med.lns. $3,234.02
Metro $8,320.87
Multi Fab $13,056.00
NorlhwestSprav $99.29
PGE . $450.00
Prinical Financial . $352.66
Steeler $6,086.00
SUbcQnlJaclors' . $55,000.00

nited Eouioment $505.91
United Rentals. $ ,064.77
V",hicle Payments and Credit'Cards $14,500.00
Wave Broadliand $221.86
Workers compo ~4,316.83

KDI. Facility .. $4,342.00
StoragE! Unit '$141.00
Bank ofAmE!nc;a.O% 0;290. Rob $16,457.37
Capital One-7.71%4665 Kemper $20,003.62
Chase ~3.24% 8177 Rooorl $13,575.91
CapitaIOiTe-12.4% 1713Rooorl $5,826.51
T&Kc Lltl'" of C1'Eld1t5% . $53,000.00
Bank ofAmE!Ii¢i 7.99% 9342'Kemptlf $9,505.46
ClJasE!:9.;24'1'. 7714 Kemper, . $13,411.35

,~ COldwatE!r 9:24% 5341.Terry $10,433.50
Il;<ob LiijE!.of Crec;lil4J5% . . $106,473.9u
Cn"se:13.24%'4604 'K!lmper . $32,093.40
Bank of America 10.99% 4907 Kemper $33,521.00
C\tiC8rds 0% for 6. mp:.Tell)i $6,770.64
Amazon 12:24% 5573'Rob . $2,238.57
Cha;;e13,24'Yo 2284Rpb $2,814.52
Chase 9.211'1'. 6:tOKOb $7,087.83
Chase 8.99"A1 7u22 Roll $26,827.02
"ltiC"rds 0% fo(6 mo,,Te 1V . $23,1l1l9.17
Sears 17.99% 6u75 IelTV' . '. $15,373.40
IWashihglon. Mutual 2.5'1'0 $107,987.13
l"aV Bank 5.75'1'0 ~17,760.28

Amex_ 13.:t4 >8100~ $14,091.90
HSBC 19.24 2589. . $4,367.08
Ch"se_'7.24 .1655 Kemper $8,395.65
Silars-23.;24%·9690 Rooorl $12,250.56
Amex-27.24o/.81Q06 Rooorl $2,396.69
Oiticards-1761 Rooorl $4,328.52
Diseaver-Te 1V . $13,000.00

Total: lli1.443,171.33
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600 NE Grand Ave, www,oregonmetro.gov
Portland, OR 97232·2736
5Q,-191:110<,-
503-79i,1804 TDD
,03-797·1797 fax

~Metro I People places. Open spaces.

January 12, 2010

Carl D. Cox, Attorney at Law
PMB#401
14845 SW Murray Scholls Drive, StellO
Beaverton, OR 97007

RE: Metro Case No. 09-0109 (Kemper Drywall)

Dear Mr. Cox:

At the January 6, 2010, Kemper Drywall hearing, you decided to hold the record open for an
additional ten days in order to provide Metro opportunity to review and comment on two
documents introduced into evidence hy the Respondents at the hearing. One document is a Final
DemandNotice from JP Morgan Chase Bank dated November 14, 2009. The other document
appears to be a list ofKemper Drywall's debts. Metro, specifically objeCts to the introduction of
this second document into evidence as it is unsubstantiated by any primary sources. Neither
docUiilent provides contextual value in understanding'the COmplUly's full financial picture.

Should you disagree with our objection or be inclined to modify Kemper's penalty, Metro would
urge you to focus such'consideration 'only on the compliance component of the pemilty, It is
Metro's practice to recover full payment ofregional system fees and excise tax as a primary
objective ofour enforcement effort. Should you have additional questions or wish to modify the
penalty, we suggest that a conference call among the parties be scheduled.

Thank you forthe opportunity to comment.

Sincerely,
. ,

,Steven Kraten. .
Solid Waste Enforcement Coordinator

"'"'" """"'..,..... Margo Norton. Metro
RoyBrowt:T, Mmo
Miehellt &Ilia, Oftiec orMcm:i Auamey

. s:\RBM\1aateD\Cootmels'\Cox\KcmpelOJ JJlD.docx
Q-
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RECEIVED

JAN 28 ZOID

. OFFICE OF METRO ATTOANEY
IN THE MAnER OF THE CONTESTED CASE HEARING OF

Kemper Drywall, Inc.,

v.
METRO,

Appellant

Respondent

Case No:

NOV-193A-09

PROPOSED FINAL ORDER

I. STATEMENT OF THE CASE

Appellant Kemper Drywall, Inc., ("Appellant" or "KDI") requested a hearing to contest a
notice of violation issued to KDI by Respondent Metropolitan Service District
("Respondent" or "Metro"). A Hearings Officer held the requested contested case
hearing on January 6,2010 at approximately 10:00 am at Metro's offices located at
600 NE Grand Ave., Portland, Oregon. Kemper Harden and Robert Harden, principal
officers of KDI, appeared on behalf of Appellant. Steve Kraten, Solid Waste
Enforcement Coordinator for Metro, appeared on behalf of Respondent. The hearings
officer did not receive any written or oral ex parte communication on a fact in issue
during the pendency of the proceedings, and made a statement to that effect on the
record, together with a description of the hearing procedure. All witnesses providing
testimony provided an oath or affirmation concerning the truthfulness of their
testimony. Metro made an audio recording of the hearing. Metro maintains the record
of the proceedings.

II. EVIDENTIARY MAnERS

Appellant provided witness testimony and oral argument by Kemper Harden and
Robert Harden in support of KDl's request to vacate or reduce the civil penalties
issued by Metro. Respondent provided witness testimony and oral argument by Mr.
Kraten, and Exhibits A-D, in support of its request to uphold the fines assessed by
Metro. Appellant brought two documents (Exhibit 1)tb the hearing in support of KDl's
assertion that financial hardship warrants vacating or reducing the civil penalties
issued by Metro. The hearings officer ordered the record kept open until January 19,
2010 in order to permit Metro to review and respond to the documents Appellant
brought to the hearing. Metro provided a timely written response, objecting to
consideration of the second of the two documents comprising Exhibit 1, as
unsubstantiated by any primary sources. Metro also asserted that neither document
provided contextual value in understanding KDI's full financial picture. The hearings
officer reviewed Appellant's Exhibit 1 in light of Metro's objection, determined that the
offered Exhibit 1 is material to Appellant's assertion of financial hardship, and

PROPOSED FINAL ORDER: Page 1 of 9
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d~cl1h~d to exclude the offered evidence. There were no other objections,
'r ",' .T," ,.,~~§I~jJ:l!ik9~j8er received and considered the offered evidence.

1

III. ISSUES PRESENTED

and the

1. Whether Metro's action in assessing a $44,369.46 civil penalty against
Appellant KDI for the violations described in NOV-193-0B (assessed in
NOV-193A-09) is appropriate.

2. Whether Metro's action in assessing a $3,177.95 civil penalty against
Appellant KDI for the violations described in NOV-193A-09 is appropriate.

3. Whether financial hardship alleged by KDI as a basis for reducing the civil
penalties assessed by Metro warrants such relief.

IV. STIPULATIONS AND FINDINGS OF FACT

1. Appellant KDI is a construction company that disposes of a significant amount of
scrap drywall as part of its business operations. KDI does not have a license to
dispose of waste generated within the Metro region to a non-system facility.

2. On March 7, 200B, Metro issued NOV-193-0B to KDI asserting violations of Metro
Code Sections 5.02.045(b), 5.05.025, and 7.01.020, determining that KDI
avoided payment of $32,324.99 in Metro Regional System Fees and Excise
Taxes on 1,469 tons of waste generated within the Metro regional boundary and
delivered to the North Marion County Disposal Facility ("NMCDF"). Metro
determined that this was a first time offense for KDI, and Metro's investigation
found that KDI was unaware of Metro's regulations concerning solid waste flow
control. Metro also determined that KDI did not commit fraud, or make any false
representations regarding the origin of the waste. Metro further determined that
KDI did not receive a financial benefit from the violation because it actually paid
more for disposal of its waste on the non-system facility than KDI would have
paid at many Metro system facilities. Metro suspended its enforcement action
with respect to the violations, stating:

"Metro will not seek back fees and taxes or penalties, provided that KDI henceforth
delivers its Metro-generated drywall scrap and all other in-Metro generated solid
waste only to recycling facilities or Metro-approved disposal sites. Should Metro
again find KDI in violation of the Code sections listed above, subsequent to the
issuance date of this NOV, Metro will seek to recover fees, taxes, and appropriate
penalties for violations that occurred in 2006 and 2007, in addition to fees, taxes,
and penalties that may be imposed for any subsequent violations." [Metro Exhibit
DJ

1 Metro Code Section 2.05.030(b) provides that: "Irrelevant, immaterial or unduly repetitious evidence
shall be excluded." Metro Code Section 2.05.030(c) provides that: "All offered evidence, not
objected to, will be received by the hearings officer subject to his/her power to exclude irrelevant,
immaterial or unduly repetitious matter."

PROPOSED FINAL ORDER: Page 2 of 9
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3. Mr. Steve Kraten, Solid Waste Enforcement Coordinator for Metro, testified that in
the spring of 2009 Metro found that KDI again violated the Metro code by
delivering waste generated within the Metro region to the NMCDF waste facility.
Mr. Kraten testified that Metro used GPS records of the activities of KDI trucks to
determine that, from April 15, 2009 to July 14, 2009, KDI transported 22 loads of
waste drywall scrap (61.67 tons) generated and collected from within the Metro
region, to NMCDF for disposal, without a license from Metro, and without paying
the required Metro Regional System Fees and Excise Taxes. Mr. Kraten
asserted that KDI likely transported more loads of its waste drywall scrap to
NMCDF for disposal before April 15, 2009, but there were no GPS records
available to track the earlier loads. [Testimony Mr. Kraten]

4. Mr. Kraten testified that, after the March 2008 NOV, KDI asserted to Metro that it
would no longer use the NMCDF waste facility. Mr.Kraten noted,however,that
Metro's investigation found that KDI in fact continued to utilize to NMCDF facility.
Mr. Kraten further noted that, although KDI's principal operators (Kemper Harden
and Robert Harden) utilized GPS to track their trucks and should have been
aware of the numerous trips their trucks made to the NMCDF waste facility. Mr.
Kraten also noted that KDl's principal operators should have noticed the charges
to KDI's account at NMCDF. Further, Mr. Kraten noted that although the drivers
interviewed denied knowing about the Metro boundary or its regulations, they
gave inaccurate information to the NMCDF waste facility concerning the origin of
the drywall scrap. Metro's investigation revealed that KDI paid NMCDF $75.45
per ton as compared with the Metro rate of $75.75 per ton with a transaction fee
of $8.50 per load, or approximately $78.75 per ton. Metro's investigation also
revealed that the NMCDF waste facility is located close to KDI's yard and likely
more convenient for KDI's drivers. KDI provided Metro a July 21, 2009 letter
stating that KDI's manager and drivers thought that the Sherwood construction
site was located outside Metro and therefore the solid waste could be delivered
to any disposal facility. Mr. Kraten testified that KDI fully cooperated in Metro's
investigation, and finally closed its account with NMCDF after Metro's second
investigation. [Testimony Mr. Kraten; Metro Exhibit B]

5. On September 30, 2009, Metro issued NOV-193A-09 to KDI, again asserting
violations of Metro Code Sections 5.02.045(b), 5.05.025, and 7.01.020,
determining that KDI avoided payment of $989.19 in Metro Regional System
Fees and $553.18 in Metro Excise Taxes on 61.67 tons of waste generated
within the Metro regional boundary and delivered to NMCDF. Metro's
investigation found that KDI drivers frequently gave inaccurate information when
asked the origin of their loads at NMCDF, often stating Hubbard (the location of
KDI's offices) as the origin, and stated Sherwood as the location of only one
load, although Metro determined that much of the drywall waste was generated
at a KDI construction site in Sherwood. [Metro Exhibit B]

6. Metro assessed a total civil penalty of $47,547.41 for the two incidents, combined
in NOV-193A-09. Metro imposed a civil penalty of $44,369.46 for the 2007
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violation, seeking recovery of $32,337.27 in unpaid Metro Regional System Fees
and Excise Taxes, a $1,000 Non-System License fee (required to transport more
than 500 tons to a non-system facility). In addition, the civil penalty included a
compliance component totaling $11,032.19, calculating the penalty portion as
follows: $1.00 per unit (ton), plus an additional penalty of $1.00 per unit (ton)
calculated at $1.00 per incident (one incident), plus a 25% penalty on unpaid
Regional System Fees ($3.43 per ton for 1,469 tons) and a 25% penalty on
unpaid Excise Taxes ($2.08 per ton for 1,469 tons). [Metro Exhibits Band C;
Penalty Worksheet NOV-193A-08]

7. Metro imposed a civil penalty of $3,177.95 for the 2009 violation, seeking
recovery of $1 ,542.37 in unpaid Metro Regional System Fees and Excise Taxes,
a $500 administrative cost, a $500 Non-System License fee (required to
transport less than 500 tons to a non-system facility), and $65.13 in unpaid
interest from April 2009 through September 23, 2009. In addition, the civil penalty
included a compliance component totaling $570.45, calculating the penalty
portion as follows: $1.00 per unit (ton), plus an additional penalty of $2.00 per
unit (ton) calculated at $1.00 per incident (two incidents), plus a 25% penalty on
unpaid Regional System Fees ($4.01 per ton for 61.67 tons) and a 25% penalty
on unpaid Excise Taxes ($2.24 per ton for 61.67 tons). [Metro Exhibits Band C;
Penalty Worksheet NOV-193A-09)

8. Mr. Kemper Harden, and Mr. Robert Harden, principal operators of KDI, testified
that they do not disagree with the assertions of violations by Metro, or Mr.
Kraten's testimony concerning the violations. Rather, they agree that KDI did not
maintain adequate supervision of its scrappers, reporting that problems started
in January 2009 after they moved their offices from Tigard to their current
Hubbard location. Messrs. Harden testified that the current economic downturn
has negatively affected KDI. Messrs. Harden testified that two years ago their
business was debt-free, and now they are not sure if their business will make it.
.Messrs. Harden request consideration of their current financial circumstances,
requesting an order vacating or reducing the civil penalties issued by Metro.
[Testimony Kemper Harden; Testimony Robert Harden]

9. Messrs. Harden introduced two items at the conclusion of the hearing in support
of their request to vacate or reduce the civil penalties issued by Metro in this
matter. These items include a November 14, 2009 letter from a bank giving KDI
a final demand notice of acceleration on a note with principal of $107,230.64,
plus fees, interest, and attorney fees, and an undated debt schedule for
$1,443,171.33 of various debts owed by KDI, and Messrs. Harden. [Exhibit 1]

10. Mr. Kraten provided a January 12, 2010 response to consideration of Exhibit 1.
Mr. Kraten pointed out that the debt schedule submitted by Appellant is
unsubstantiated by any primary sources. Mr. Kraten also pointed out that neither
document submitted by Appellant provides contextual value in understanding
KDI's financial picture. Mr. Kraten further asserted that consideration of vacating
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or reducing any of the civil penalties assessed by Metro should focus only on the
compliance component of the penalty, and not upon the portion of the civil
penalties seeking recovery of unpaid regional system fees and unpaid excise
taxes.

V. CONCLUSIONS OF LAW

The evidence presented is reliable, probative, and substantial evidence upon
which to base a determination in this matter. The burden of presenting evidence to
support a fact or position rests on the proponent of the fact or position. Respondent
Metro must prove the validity of the civil penalties imposed on Appellant by a
preponderance of the substantial evidence in the whole record. 2 Appellant KDI bears
the burden of proof and the burden of coming forward with evidence regarding
economic and financial hardship, or any other factor urged in mitigation, as a basis for
vacating or reducing the civil penalties issued by Respondent Metro in this matter.

A. Metro Code Violations

Metro Code Section 5.02.045(b) provides that: ""Any waste hauler or other
person transporting waste generated, originating, or collected form inside the Metro
region shall pay Regional System Fees to Metro for the disposal of such solid waste."
Metro Code Section 5.05.025(b) provides that: "Except as otherwise provided in this
chapter, it shall be unlawful for any waste hauler or other person to transport solid
waste generated within Metro to, or to utilize or cause to be utilized for the disposal or
other processing of any solid waste generated within the District, any solid waste
facility or disposal site without an appropriate license from Metro." Metro Code
Section 7.01.020(a) provides that: "For the privilege of the use of the facilities,
equipment, systems, functions, services, or improvements owned, operated, certified,
licensed, franchised, or provided by Metro, each user except users of solid waste
system facilities shall pay a tax of 7.5% of the payment charged by the operator or
Metro for such use unless a lower rate has been established as provided in
subsection 7.01.020(b). The tax constitutes a debt owed by the user to Metro which is
extinguished only by payment of the tax directly to Metro or by the operator to Metro."

The facts in this matter with respect to the violations by KDI identified in
NOV-193-08 and NOV-193A-09 are not actually in dispute. As stated in NOV-193-08,
Appellant KDI delivered 1,469 tons of solid waste generated within the Metro boundary
to NMCDF, a non-system facility, without a non-system license from Metro, and
without paying $32,324.99 in Metro Regional System Fees and Excise Taxes. As
stated in NOV-193-09, Appellant delivered 61.67 tons of solid waste generated within
the Metro boundary to NMCDF, without a non-system license from Metro, and without
paying $1,542.37 in Metro Regional System Fees and Excise Taxes. I conclude
based on the preponderance of the substantial evidence presented that KDI violated
Metro Code Section 5.02.045(b), Metro Code Section 5.05.025(b), and Section
7.01.020(a), as stated by Respondent Metro in NOV-193-08 and NOV-193A-09.

2 Metro Code Section 2.05.030.
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B. Economic and Financial Condition as Factor

Appellant KDI asserts that its current economic and financial condition
warrants vacating or reducing the civil penalties issued by Metro in this matter: Metro
Code Section 2.03.050 provides for consideration of mitigating and aggravating
factors in assessing a civil penalty. Metro Code Section 2.03.050 (a) provides that: "In
establishing the amount of a civil penalty to be assessed,the Director of the Council
shall consider the following factors:

(1) Whether the respondent has committed any prior violation, regardless of whether or
not any administrative, civil, or criminal proceeding was commenced therefore;

(2) The history of the respondent in taking all feasible steps or procedures necessary
or appropriate to correct any violation;

(3) The economic and financial conditions of the respondent."

Metro Code Section 2.03.050(b) provides for consideration of various mitigating
factors warranting a remitted or reduced civil penalty, stating: "In establishing whether
a civil penalty should be remitted or mitigated, the Director or the Council may
consider the following factors:

(1) The gravity and magnitUde of the violation;
(2) Whether the violation was repeated or continuous;
(3) Whether a cause of the violation was an unavoidable accident, or negligence, or an

intentional act of the respondent;
(4) The opportunity and degree of difficult to correct the violation;
(5) The Respondent's cooperativeness and efforts to correct the violation for which

the penalty is to be assessed;
(6) The cost to Metro of investigation and correction of the cited violation prior to the

time Metro receives respondent's answer to the written notice of assessment of
civil penalty; or

(7) Any other relevant factor."

Metro Code Section. 2.03.050(c) provides .further that: "Unless the issue is
raised in respondent's answer to the written notice of assessment of civil penalty, the
Council may presume that the economic and financial conditions. of respondent
would allow imposition of the penalty assessed by the Director: At the hearing, the
burden .of proof and the burden oLcoming forward with evidence regarding the
respondent's economic and financi.al .condition or regarding any factor urged in
mitigation shall be upon the respondent."

Appellant KDlprovided testimony by Messrs. Harden their business has
suffered financially due to the current economic downturn, and that they now have
substantial debt and are not sure whether their business will make it, whereas two
years ago they were debt-free. Messrs. Harden provided copies of two documents at
the hearing in support of their assertion that the financial condition of KDI warrants
reducing the civil penalties assessed by Metro. Respondent· Metro points out that the
November 14, 2009 demand letter for $107,230.64 and the debt schedule for
$1,443,171.33, do not provide evidence concerning KDl's actual financial picture or
ability to pay the civil penalties assessed here. I found the testimony by Messrs.
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Harden credible regarding their concern for the future of their business, and
concluded from their demeanor that Messrs. Harden consider the civil penalties
assessed by Metro in this matter a significant burden. Upon careful review of the
record in this matter, I conclude that Appellant KDI failed to provide any substantial
evidence of financial hardship warranting waiving or reducing civil penalties in this
matter. A civil penalty is, by its nature, a financial burden upon the party who has to
pay it. I find that the letters provided· by Appellant KDI only provide a report of other
financial burdens KDI and Messrs. Harden face, without providing evidence of specific
undue economic or financial hardship. Therefore, I conclude that Appellant KDI failed
to meet its burden of persuasion on this issue.

Further, I note in reviewing the civil penalties assessed by Metro in NOV-193­
08 and NOV-193A-09 that the substantial majority is actually related to the unpaid
Metro Regional System Fees and Excise Taxes ($32,324.99 and $1,542.37,
respectively). I also note that $1,500 of the civil penalties were related to the fees for
non-system licenses KDI should have paid for the privilege of using non-system
facilities, $500 was an administrative fee for the cost imposed on Metro, and $65.13
was for interest. The actual civil penalties from the compliance component assessed
by Metro in NOV-193-08 and NOV-193A-09 were $11,032.19 and $570.45,
respectively.

Here, Metro considered direct costs and revenue loss imposed on Metro
ratepayers by the violations, with the majority of the civil penalties directly related to
obtaining reimbursement to Metro for unpaid fees and taxes. I also find consideration

.... of the administrative cost imposed on Metro by the violation a relevant factor, and find
the estimated cost of $500 reasonable. Metro's also provided a compliance
component to the civil penalties, assessing a base penalty of $1 per ton of solid
waste delivered in violation of the regulations, together with an additional $1 per ton
for the tons involved in the second incident. I find consideration of prior violations a
relevant factor to consider in assessing an appropriate fine, I note that while the civil
penalty assessed by Metro's did not reduce the civil penalty for mitigating factors
present in this matter (cooperation by Messrs. Harden in Metro's investigations),
Metro also did not increase the civil penalties it assessed based upon the several
aggravating factors present· in this matter (inaccurate information provided to NMCDF
by KDI drivers, prior statement by KDI that it would cease using the NMCDF facility,
and the relative ease for KDI to track its drivers through its GPS system and account
charges to prevent the violations). The civil penalty structure is reasonably designed to
recover the costs of the violation and achieve compliance, and is within the range of
fines permitted under the ordinance. Therefore, the hearings officer concludes that
the assessed fines are within the ordinance, are reasonable, and should not be
vacated or reduced.
\\
\\
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VI. PROPOSED ORDER

1. Metro's action in assessing a$44,369A6civil penalty against Appellant KDI for
the violations described in NOV-193-08,imposed by Metro in NOVc193A-09, is
appropriate·and·isupheld.'

2. Metro's action in assessing a $3,177.95 civil penalty against Appellant KDI for
the violations deScribed in NOV-193A-09 is appropriate and is upheld.

3. Appellant KDI did not meet its burden of proof with respect to its assertion that
economic and financial hardship alleged by KDI as a basis for reducing the civil
penalties assessed by Metro warrants such relief

RZZ~S"bm:a
Carl D. Cox, Esq.
Hearings Officer

DATED: 01/27/10
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CERTIFICATE OF SERVICE

I, Carl D. Cox, certify that on this day I submitted the original PROPOSED FINAL
ORDER, together with the record compiled in the hearing, to the Metro Council, Attn:
Michelle Bellia at 600 Northeast Grand Avenue, Portland, Oregon 97232-2736, and
sent an original copy of the foregoing PROPOSED FINAL ORDER by US Mail, first
class postage pre-paid, ina properly addressed and sealed envelope, to the
following person(s) at the address shown, and via electronic transmission to the
following person(s) at the address shown:

Metro
Michelle Bellia, Esq.
600 Northeast Grand Avenue
Portland, Oregon 97232-2736
michelle.bellia@oregonmetro.gov

Kemper Harden, President
Robert Harden, Secretary
Kemper Drywall, Inc.
PO Box 626
Hubbard, OR 97032

D{1i])&
Carl D. Cox, Esq.
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Metro
600 NE Grand Avenue
Portland, OR 97232

RE: Kemper Drywall Inc.

Attention: Chief Operating Officer

As per Metro Code we are submitting a written exception.

Kemper Drywall Inc. (KDl) was not sure of what evidence was needed to prove our financial hardship. We offered two
documents at the hearing. We thought that the documents, with our testimony would be enough evidence to meet the
requirements. Based upon the proposed final order, we did not provide enough information regarding our evidence to prove our
financial hardship.

We are offering the following evidence:

P&L 2009: See attachment: In 2009, Kemper Drywall Inc. lost $22,845.93.

Knez Building Materials: Trust Deed & Promissory Note in the amount of $625,041.00. See attachment.

Debt Schedule: See attachment.

Knez Building Materials Statement dated 1/31/10.

Conclusion
ln 2009, KDI lost $22,845.93. KDI owes their material supplier, Knez Building Materials over 9600,000.00. KDI has

steadily gotten behind with Knez over the course of 2009. lf KDI was currdnt with Knez in 2009, we would have lost over
$400,000 in 2009. In addition to the debt KDI owes Knez, KDI has multiple revolving crediUcredit card abcounts. See attached
Debt Schedule.

KDI is struggling to service the debt that it has incurred. Currently in 2010, the market is very slow and prices are still
depressed. The forecast for 2010 does not look good. At best, we'will break even this year. More than likely we will have a
smallloss.

lf KDI stays in business, it will take many years to repay the debt it owes. KDI is requesting a substantial reduction in
the penalty assessed. KDI is shuggling to service the current debt. lf KDI is unable to service the current debt, we will be forced
to close the business. lf KDI closes its doors, Metro will not be able to collect any fees.

Sincerely,

Robert Harden

I
212412010
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Kemper Drywall Inc.
08 cifl

Metro
600 NE Grand Avenue
Portland, OR 97232

RE: Kemper Drywall Inc.

Attention: Chief Operating Officer

As per Metro Code we are submitting a written exception.

Ph. 503.692.2838
Fax. 1-800-414-4553
eeB# 110440
UBI# 601948242
WA# KEMPEDI016JR
www.kemperdrywall.com

Kemper Drywall Inc. (KDI) was not sure of what evidence was needed to prove our financial hardship. We offered two
documents at the hearing. We thought that the documents, with our testimony would be enough evidence to meet the
requirements. Based upon the proposed final order, we did not provide enough information regarding our evidence to prove our
financial hardship.

We are offering the following evidence:

P&L 2009: See attachment In 2009, Kemper Drywall Inc. lost $22,845.93.

Knez Building Materials: Trust Deed & Promissory Note in the amount of $625,041.00. See attachment.

Debt Schedule: See attachment.

Knez Building Materials Statement dated 1/31/10.

Conclusion
In 2009, KDI lost $22,845.93. KDI owes their material supplier, Knez Building Materials over $600,000.00. KDI has

steadily gotten behind with Knez over the course of 2009. If KDI was current with Knez in 2009, we would have lost over
$400,000 in 2009. In addition to the debt KDI owes Knez, KDI has multiple revolving credit/credit card a·ccounts. See attached
Debt Schedule.

KDI is struggling to service the debt that it has incurred. Currently in 2010, the market is very slow and prices are still
depressed. The forecast for 2010 does not look good. At best, welwill break even this year. More than likely we will have a
small loss.

If KDI stays in business, it will take many years to repay the debt it owes. KDI is requesting a substantial reduction in
the penalty assessed. KDI is struggling to service the current debt. If KDI is unable to service the current debt, we will be forced
to close the business. If KDI closes its doors, Metfo will not be able to collect any fees. .

Sincerely,

Robert Harden

1
2/24/2010



1:34 PM

01/06/10
Accrual Basis

Ordi nary Income/Expense
Income

Lien Fee's
Construction
Late Fee

NSF Checks
Remodel
Repair
Bad Debt Recovery
Refunds and Adjustments

Total Income

Cost of Goods Sold
Subcontractor Framing
Cost of Goods Sold
Dump Fees

ff;'iffiltRental
Grew Wages
Payroll Tax Expense
Workman's Com pensation
Job Labor - Other

Iotal Job Labor

Material Jobs
Nailing
Paint/ Primer
Scrap
Subcontractors Jobs\.:
Iaping

Total COGS

Gross Profit

Expense
Angie's List Coupon
Fines/Fees
Reconveyance Services
Recording Charges
Escrow Charges
Cleaning Service
Ask Accountant
Hubbard Property

Trim
Architectural Servi ces
Office Furniture Hubbard
Portable Toilets
Engineering
Gonstriction Testing
Pavement

Kemper Drywall Inc.

Profit & Loss
January through December 2009

Jan - Dec 09

-

26,203.53

3,129,799.01

50.00
-31,799.94

3,130,752.76
409 ,545.45

5,160.00
46,495.94

6,716,1 97.85

-3,625.00

0.00

95,1 62.76

44,332.96

939,526.65
155,609.72

63,227.32
0.00

-

1 ,159,363.69

2,491 ,496.gg
648 ,664.73

62.84

1,329.00

80,1 97 .41

666,135.87

5,182,120.15

1,534,077.70

100.00

100.00

-252.00
-188.00
-350.00

3,394.98

. 1 95,640.17

1,694.00

360.00

437.80
153.00

469.68
0.00

1,250.00

Page 1 of 3

Exhibit D - Page 2 of 14

1:34 PM

01/06/10
Accrual Basis

Kemper Drywall Inc.

Profit & Loss
January through December 2009

Jan - Dec 09

Ordinary Income/Expense
Income

Lien Fee's
Construction
Late Fee
NSF Checks
Remodel
Repair
Bad Debt Recovery
Refunds and Adjustments

Total Income

Cost of Goods Sold
Subcontractor Framing
Cost of Goods Sold
Dump Fees
Equipment Rental
Job Labor

Crew Wages
Payroll Tax Expense
Workman's Compensation
Job Labor - Other

Total Job Labor

Material Jobs
Nailing
Paint/ Primer
Scrap
Subcontractors Jobs
Taping

Total COGS

Gross Profit

Expense
Angie's List Coupon
Fines/Fees
Reconveyance Services
Recording Charges
Escrow Charges
Cleaning Service
Ask Accountant
Hubbard Property

Trim
Architectural Services
Office Furniture Hubbard
Portable Toilets
Engineering
Constriction Testing
Pavement

26,203.53
3,129,789.01

50.00
-31,798.84

3,130,752.76
409,545.45

5,160.00
46,495.94

6,716,197.85

-3,625.00
0.00

95,162.76
44,332.86

939,526.65
155,609.72
63,227.32

0.00

1,158,363.69

2,491,496.99
648,664.73

62.84
1,328.00

80,197.41
666,135.87

5,182,120.15

1,534,077.70

100.00
100.00

-252.00
-188.00
-350.00.

3,394.98
195,640.17

1,694.00
360.00
437.80
153.00
469.68

0.00
1,250.00
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Accrual Basis

Kemper Drywall lnc.
Profit & Loss

January through December 2009

heating & Cooling
Electrical
Hubbard Property - Other

Total Hubbard Property

Internet Web Address
Lien Fee

Title Fee

Safety Supplies
Intent to Lien
Membership Fee's
Software
Collection Company
Property Taxes
Corporation Filing Fee

Late Fee's
Parking Pass
Parking Violation
Loan Fees
Advertising
Automobile Expense
Back Charge
Bank Service Charges
Computer Expense
discount
Fuel
Gift
Insurance

Automobile
Health & Dental
Liability Insurance

Total lnsurance

Licenses and Permits
Meetings
Office Supplies
Payroll Expenses

Administrative Wages
Officer Salaries
Payroll Expenses - Other

Total Payroll Expenses

Pension Contributions
Postage and Delivery
Professional Fees

Accounting
Legal Fees

Total Professional Fees

Recording for Liens

Jan - Dec 09

-

403.00
9,512.50

17,466.50

30,746.49

103.65

310.00
-562.00

0.00

23,696.00
3,299.26
1,300.00

0.00

5,521 .35

10.00

156.00

848.06

1,331.00
-4,900.00

11 ,454.52
27,369.59
14 ,149 . 

gg

4,305.96
2,535.44

125,445.11

133 ,219.94
1 ,720.62

28,143.7 4

4,243.26
152,935.35

185 ,222.35

15,405.15

2,399.75
11 ,466.29

120,310.49

59,973.98

@,
638 ,577.97

1,960.00

4,967.65

4,194.00
24,755.22

28,939.22

735.25
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Accrual Basis

Kemper Drywall Inc.

Profit & Loss
January through December 2009

heating & Cooling
Electrical
Hubbard Property • Other

Total Hubbard Property

Internet Web Address
Lien Fee
Title Fee
Safety Supplies
Intent to Lien
Membership Fee's
Software
Collection Company
Property Taxes
Corporation Filing Fee
Late Fee's
Parking Pass
Parking Violation
Loan Fees
Advertising
Automobile Expense
Back Charge
Bank Service Charges
Computer Expense
discount
Fuel
Gift
Insurance

Automobile
Health & Dental
Liability Insurance

Total Insurance

Licenses and Permits
Meetings
Office Supplies
Payroll Expenses

Administrative Wages
Officer Salaries
Payroll Expenses • Other

Total Payroll Expenses

Pension Contributions
Postage and Delivery
Professional Fees

Accounting
Legal Fees

Total Professional Fees

Recording for Liens

Jan· Dec 09

403.00
8,512.50

17,466.50

30,746.48

103.65
310.00

-562.00
0.00

23,686.00
3,299.26
1,300.00

0.00
5,521.35

10.00
156.00
848.06

1,331.00
-4,900.00
11,454.52
27,368.59
14,149.99
4,305.96
2,535.44

125,445.11
133,219.94

1,720.62

28,143.74
4,243.26

152,835.35

185,222.35

15,405.15
2,399.75

11,466.29

120,310.49
59,973.88

458,293.50.

638,577.87

1,860.00
4,867.65

4,184.00
24,755.22

28,939.22

735.25

Page 2 of 3



1:34 PM

01/06/10
Accrual Basis

Repairs and Maintenance
Building Repairs
Equipment Repairs

Total Repairs and Maintenance

Small Tools
Telephone

Internet
Cell Phone
Telephone - Other

Total Telephone

Travel
Lodging
Meals

Total Travel

Uniforms
Utilities

Gas and Electric
Water
Utilities - Other

Total Utilities

Total Expense

Net Ordinary lncome
\-

Other Income/Expense
Other Income

Finance Charge

Total Other Income

Other Expense
Donation
Interest Expense

Total Other Expense

Net Other Income

Net lncome

Kemper Drywall Inc.

Profit & Loss
January through December 2009

@
Rent 5,350.00

4,109.50
4,192.50

8,291 .00

2,291 .90

2,102.71

30,1 04.49
10,192.94

42,390.04

336.77
471 .74

808.5 1

210.44

9,932.99
1,299.70

92.00

-

11 ,323.69

1 ,540,634.23

-6,556.53

7,517.04

7 ,517.A4

100.00
23,706.44

23,806.44

-16,299.40

-22,845.93

-
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01/06/10
Accrual Basis

Kemper Drywall Inc.

Profit & Loss
January through December 2009

Rent
Repairs and Maintenance

Building Repairs
Equipment Repairs

Total Repairs and Maintenance

Small Tools
Telephone

Internet
Cell Phone
Telephone - Other

Total Telephone

Travel
Lodging
Meals

Total Travel

Uniforms
Utilities

Gas and Electric
Water
Utilities - Other

Total Utilities

Total Expense

Net Ordinary Income

Other Income/Expense
Other Income

Finance Charge

Total Other Income

Other Expense
Donation
Interest Expense

Total Other Expense

Net Other Income

Net Income

Jan - Dec 09

5,350.00

4,108.50
4,182.50

8,291.00

2,291.90

2,102.71
30,104.49
10,182.84

42,390.04

336.77
471.74

808.51

210.44

9,932.99
1,298.70

92.00

11,323.69

1,540,634.23

-6,556.53

7,517.04

7,517.04

100.00
23,706.44

23,806.44

-16,289.40

-22,845.93
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Grantor
Robert Harden & Kernper Harden
4034 Pacific Hwy gge
Hubbard, OR g70gz

Knez B uird,, f i,ill$5y-"
12301 $E [Iwy ZtZ
Claclcamas, OR g70ls
After Recording Return to:
Mark O" Cotile
FO Box 1124

KNEZ HG PAGE A4/A8

Sherwood, CR 97i40

TRUST DEED

rHrs rRU$r DEP:.110i,g*!f,9." v or @€uf,i.-,2010, beween Robert Hardenand Kemper Harden as Grantors, Mark dEottte as rffie, anElG6Efiiiii"J rr,th"iilri io,-i, Beneficiary.

WITNESSETH;
Grantor inevoca^bly grants, bargairy, s_Bll.s, anC conveys to tru$tee in trust, with power of sale, theproperty in Marion county, oregon, described fully on Exhibit A and-uiio rnown ,*,

ParcelNumberRll6g8, R116gs, Rr1697, in Marion county, stateof oregon,

together with alt and sing-ular the tenements, hereditaments and appurtenances and all other rights thereunto
.,9.::n:ln^lllt 3lYlte nqy o.r hereaftei ap'pettuining, ano flre |'"'it!, irru** and profirs thereor arid arlrnures now 0r hereafter attached to or uedd In conn;ction with ilre property,

The puroose of this Trust Deed is io Jecure pertormance ot'tnd prornissory note in the amount of$e25'041'00'and due 
"no 

p"vuurr oiGditJnii'*r.r, eor i tofiiniiwiirirnteresr from January 26, 2010 et therate of 1?0/o per annum ano t6r purpos**'ois'ecuring a pro'iis-s;ry ;;il dated the s*me as tiris oeeo of trust,,,A breac-n of lhe promis:-"? 
rylq oi ttre remper Rgieerhent *nuri'0. olered a breach of this Trust De€d.The date of maturity of the debt eecrired li m,* i-.riijrl*,it i.-tnlr date on which the finat insta'mentof the Judgmenr beoomes due anO payaUL.- 

-'
To protect the seeurity of this lrust deed, grantor agree$;1. To Drotect, preserve and maintain"tl; ir"fiqrtyin good condition and repair; not to remove ofdemolish any building or imiroveheniirt"ie"n;-not to iommit 6r pJ*t any waste of the property.- 2' 7o comPlete or restore protpity and in good Jni t'"oiirnre condrtion any ouiroing or

lilT,ittf|t^t 
which mav be con$tructeo, oan'iedeo or oeiiroyroirt"i*oi, and pay when due ar cost$ incurred

ilflJH ATJ
;1Hf.:l"i:l1i""T.1fi *::jlh?fg:,f -r_t"*;idffi ,iffi_i;;;=;"Tr.l.l:#,H:,:il1
1i,il,:::,:::9":'-'lH::Tlp-t:gq:'t'-"1,r::l'F."ilGHilfiTffi?i'tr;l"',[8iilH*,,FdiTilittffi:'ii;Grrhcidia.ioa ctt!!ll^r--

:::,"*TS"riIl':::t.19:l:"^Lbliyjl,j:tllygeiCtiG;;;;il;#*;iilllot,o,an€$crow egent liceneed under oRs 6s8.505 to 6g6.Egs.
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Grantor
Robert Harden & Kemper Harden
4034 Pacific Hwy 9ge
Hubbard. OR 97032

Beneficiary
Knez Building Materiels Co.
12301 SE tlwy 212
Clackamas, OR 97015
After Recording Return to:
Mark O. Cottle
PO Box 1124
Sherwood t OR 9711P

TRUST DEED

THIS TRUST OEED, made this \tt.1~day of q(j}t2IJA2i ,2010, between Robert Harden
and Kemper Harden as Grantors. Mark O. Cottle as Trustee, and Knez Building Materials Co. as Beneficiary.

WITNESSETH~

Grantor irrevocabry grants. bargains, sells, and conveys to trustee in trust, with power of salel the
property in Marion County, Oregon, described fUlly on Exhibit A and also known as:

Parcel Number R1 1698, R11695, R11697, in Marion County, State of Oregon,

together with all and singular the tenements, hereditaments and appurtenances and all other rights thereunto
belonging or in anywise now or hereafter appertaining, and the rents, issues and profits thereof and all
fixtures now or hereafter attached to or used In connection with the property.

The purpose of this Trust Deed is to secure performance of the promissory note in the amount of
$625,041,00 and due and payable on September 1, 2011 together with interest from January 26, 2010 at the
rate of 12°/0 per annum and for purposes of securing a promissory nate dated the same as this deed of trusf'.
A breaCtl of the promissory note or the Kemper Agreement shall be deemed a breach of this Trust Deed.

The date of maturity of the debt secured by this instrument is the date on which the final installment
of the Judgment becomes due and payable.

To protect the security of this trust deed, grantor agrees;
1. To protects preserve and maintain the property in good oondition and repair; not to remove or

demolish any building or improvement thereon; not to commit or permit any waste of the property.
2, To complete or restore promptly and in good and habitable condition any building or

improvement which may be constructed, damaged or destroyed thereon, and pay when due all costs incurred
therefore.

NOTE: The Trust Deed Act provides that the trustee'hereunder must be either an attorney,
whO is an active member of the Oregon State Bar, a bank, trust company or savings and
loan association authorized to do business urder the laws of Oregon or the United States, a
title insurance company authorized to in~ure title to real property of th,is state. its
subsidiaries, affiliates, agents or branches, the United States or any agency thereof, or an
escrow agent licensed under ORS 696.505 to 696.585. .

Page 1 Trust Deed
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3' To provjde e,nd continuolsly maintain insurance on the huirdings now or hereafiar erected onthe preperty against loes.or damage by fire ino such other n"rdroJ Js tne benefictary may from 
'me 

to fimerequire, in an amount not less *rai futireptacement value, with ioss [ayaule to the benefiCiary, The amountgglggteiuoer any.fins or other insurancb no!!v nrar ue ffiiffii'neh*n"ia.y uprr ;rv i,t;btednesssecured hereby €nd in such order as heneficiaryl may oeteimlne, oi at option of beneflciary the entire amountso collected, or anv part thereof, 
-may 

be reteasld t3 signtor sJ; ;ilti;rti;; ;r-;i#;td;' not cure orweive any default or notice of defauli hereundetlo ldgtiu.qlegly ,"ilon* pur$uant to such notice, Thelbltowlng disclaimer is made pursuant to ons 746,201: Wnnr,rilrci 
-unrejs 

Grehtor provides Beneficrarywith evidence of the insuranie coverage as required ny *re ruote or" rrust ijJeu, il;.f;'"C;ay purchasein$urence at Grantor:E expense to prdtect Beneflclaryls int"r"=t,-fnis Insurance may, but need not, also' protect Grantor=s interest, lf the coilateral becomes i'amaged. tt e couerage Beneficiary purchase$ mey notpey any claim Grantor make or any claim made ageinst Grintor, oiantor iey tater ."niilr,i* coverage byprovidins evidence thet crentor hds obtained propgly 
"ou*r"g; 

erEewntrJ. 
'b;;;i";G'[il;sib* 

for thecosts 0f any insurance nyJc!1se9 by Baneficiiry.' rnl coEi otiii*'in-*ur*no* may be added to Grantor=s toanbelance, lf the Cost is added to Gruitor*s loan 
'balance, 

the interest rate on the underlying loan wi1 appty tothis added amounl. The effeotive date of coverage may be the date Grantor=s prior eoverage lapsed or thedate Grantorfailed toprovide prld of coverage, 
-The 

coverage Beneftciary prr"t'"*"s m-ifi! consioerautymore expensive lhan insurance Grantor can obtain on its owri ano may noi iatisfrT 
"ny 

neeo io, pfopefty
damage cover4e or any mandatory llability insurance requirement imposed by 

"'pptidaUfafaw,4. To keep the property ftee from construction liens and to'p.v ;ilG;";; asees$ments
and, olher charges that may be levied or assessed upon or against the bid$rry Giore rny part ofsuch taxes, assessments and other charges becomi past dfe or aJriniuehi.io piotnply detiver
receipts therefore to beneficiary; should the grantor fail to mafe payment of any taxes,
assessments, insurance premiums, liens or other charges payabbby grantor,'uitf.t*t. by directpayment or by providing beneficiary with funds with which tb matce e;cii pivni*niu"ne-ficiary may,at its option, .qrake Peyment thereoi, and the amount so pala, ritrr interest at the rate set forth in thenote.secured herehy, together with the obligations cessribed'in paragraphs 5 and 6 of this trustdeed, Ehall be added to and heo_ome a part of the debt **cuieo by this trust deed, without waiver ofany rights gfqing frorn breech 9f any of the covenants hereof 

"ni 
roi ru.n ;;;;i;, with inreresias aforesairJ,.the property hereinbeiore described, as weil aJ tf'" grantor, shall be nofnj''t#J'"-'same eilent that they are.bound for the peyment of.the obiigation herein described, and all suchpaymeqts shall be immediately due and bayane wiilrout notTce, and the nonpayment thereof shall,at the option of the beneficiary, render

all sums secured by this trust deed immediately due and payable and constitute a breach of this trustdeed.
To pay all costs, fees and exPenses of this trust including the cost of tifle searchas well a$ the other costs and expenses of ihe trustee incurrej in e]r]li[iigirtiJ ;ffition anotrustee'$ and attorney's fees actually incuned.6' To appear in and aefend any action or proceeding purporting to affect the secudtyrights or powers of beneficiary or trusteq aho in any siit, rlt'on or proceeding irr which theheneficiary or trustee.mey eppear, including. any suit for iire foreotosure of this deed, to pay atlco$ts and expenses, including evidence otiitte inO tf.,6 n"n"t"Lry,s or trustee,s attorney,s fees ;the amount of attomey's feeshentioned in tnis paiegrad[.'g iitJr cases shail be fixed by the trialcourt and in tho event of an appeal from any judgme-nt or' trurree or ife i;"1;;;ri;;ntor furtheragrees to pay such sum as the.appellate couh shalladjuctge reasonable as the nbilaiiciary's ortrustee's attorney's bes on such appeal,

It is mutuatty agreed that:

presentation of this deed and the note for enclorsement (in cisl or tulf iecon""Vai,ili, to.,0ancellation), without affecting the liaulity of any person iorjrl" p"yrent of the indebtedneas,trustee may (a) consent to the meking oi any lgq gr plat of the propslty; (b) join in granting anyea$ement or creating any restriction thereon; (c)' join in iny, iunbraination or'oirrer'frreement
Page 2 Tmst Deed
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3. To provide and continuously maintain insurance on the bUildings now or hereafter erected on
the property against loss or dama"ge by fire and such other hazards as the beneficiary may from time to ttme
require. in an amount not less than full replacement value. with toss payable to the beneficiary. The amount
collected under any frre or other insurance policy may be applfed by beneficiary upon any indebtedness
secured hereby and in such order as beneficiary may determine, or at option of beneficiary the entire amount
so collected, or any part thereof, may be released to grantor. Such application or release shall not cure or
waive any default or notice of default hereunder to invalidate any act done pursuant to such notice. The
foHowlng disclaimer is made pursuant to ORS 746,201: WAR.NING: Unless Grantor provides Beneficfary
with evidence of the insurance coverage as required by the Note or Trust Deed t Beneficiary may purchase
insurance at Grantor=s expense to protect Beneflclary=s interest. Thts insurance may. but need not, also
protect Grantor=s interest. If the collateral becomes damaged, the coverage Beneficiary purchases may not
pay any cfaim Grantor make or any claim made against Grantor, Grantor may later cancel this coverage by
providing evidence that Grantor has obtained property coverage elsewhere. Grantor is responsible for the
costs of any rnsurance purchased by Beneficiary. The cost of this insurance may be added to Grantor=5 loan
balance, If the cost is added to Grantor~s loan balance, the interest rate on the underlying loan will apply to
this added amount. The effective date of coverage may be the date Grantor=s prior coverage lapsed or the
date Grantor failed to provide proof of coverage, The coverage Beneficiary purchases may be considerably
more expensive than Insurance Grantor can obtain on its own and may not satisfy any need for property
damage coverage or any mandatory liability insurance requirement imposed by applicable law,

4, To keep the property tee from construction liens and to pay all taxest assessments
and other charges that may be levied or assessed upon or against the property before any part of
such taxes

t
assessments and other charges become past due or delinquent and promptly deliver

receipts therefore to beneficiary; should the grantor fail to make payment of any taxes,
assessments, insurance premiums, liens or other charges payable by grantor, erther by direct
payment or by providing beneficiary with funds with which to make such payment beneficiary may~

at its option, make payment thereof, and the amount so paid, wi1h interest at the rate set forth fn the
note secured hereby, together with the obligations described in paragraphs 5 and 6 of this trust
deed, shall be added to and become a part of the debt secured by this trust deed, without wafver of
any rights arising from breach of any of the covenants hereof and for such payments, with interest
as aforesaid, the property hereinbefore described~ as well as the grantor, shall be bound tothe
same extent that they are bound for the payment of the obligation herein described, and all such
paymeQts shall be immediately due and payable without notice, and the nonpayment thereof shall,
at the option of the beneficiary, render
all sums secured by thrs trust deed immediately due and payable and constitute a breach of this trust
deed.

5. To pay aU costs, fees and expenses of this trust including the cost of title search
as well as the other costs and expenses of the trustee incurred in enforcingthis obligation and
trustee's and attorney's fees actually incurred.

6. To appear rn and defend any action or proceeding purporting to affect the security
rights or powers of beneficiary or trustee; and in any suit. action or proceeding ;n which the
beneficiary or trustee may appear. including any suit for the foreclosure of this deed, to pay all
costs and expenses, including evidence of title and the beneficiary's or trustee's attorney's fees;
the amount of attorney's fees mentioned in this paragraph 6 inall cases shall be fixed by the trial
court and in the event of an appeal from any judgment or aecree of the trial court, grantor further
agrees to pay such sum as the appellate court shaH adjUdge reasonable as. the beneficiary's or
trustee's attorney's. ees on such appear.

It is mutually agreed that: .
7. At any time upon wrrtten request of beneficiary, payment of its fees and

presentation of this deed and the note for endorsement (in case of full reconveyances, for
cancellation). without affecting the Jiablity of any person for the payment of the indebtedness,
trustee may (a) consent to the making of any map or plat of the property: (b) join in granting any
easement or creating any restr;ction thereon; (c) join in any subordination or other agreement

Page 2 Tnlst Deed
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affecting this deed or the lien or oharge thareof: (d) reconvey, without warranty, all or any part ofthe p.roperty, The grantee in any reconveyange may ne desrihed as tha "plii'on or persons
legally entltled thereto," and the recitals therein shatt be concludve proof of'the truthfulnessthereof. Trustee's fues for any of the s€rvices mentioned in this parqraph shall be not tess than$50.

8. Grantor shall not be deemed in default for failure to perform any covenanl or
991j]tion.ot this^agreement until noticeof seid d-efautt 

1ra.s u"*n givbn of o*n*iiriuw io grrnto1.
and grantor shall have failed to remedy said default within 10 da'ys aftei gre givi-;g 6fjne notice.upon default by grantor in payment of any indebtedness recuied nJrenyoi i'n gr""ni;r,performance.of any lgreement-hereundei, tirne being of ilre essenc" with r"=pioi to suohpayment and/or peformance, the beneficiary_may dellare all sums secured hereby immediately
due and payable' In such an event the beneficiary may elect to proceed to forectose tfE trustdeed in equity as a mortgage or direct the trusteeio foiectose thi; irust;;o Lv-*io-*rtisementu$ 

}e.l.e, 9r mal direct the trustee to pursue any other right or remedy, ettnir jt ra* lr in equpy,which the beneficiary may have. ln the event thebeneficEry etects to forectose bi
advertisement snd sale, the beneficiary or the trustee shall execute and cause to be recorded a
written notice of default end election to sell the property to satisfy the obligation secured hereby
whereupon the trustee shall fix the time and place of sale, give notice theieof as then required
by law arrd proceed to foreclose this trust deed in the manner provided in ORS g6,735 to g6.795_g. After the trustee has oommenced forcclosure by advertisement and sale, and at
any time prior to 5 days before the date the trustee conducts the sale, the grantor or any other
Pe.ry9n so privileged by ORS 86.753, may cure the default or defaults, lf tfre default consistg ofI failure to pay, when due, sums secured by the trust deed, the deiult may be cured by paying
the entire arnount due at the tirne of the cure other than such portion as wtuld not then be due
had no default occuffed, Any other default that.is capable of lieing cured rnay be cured bylendering the performance required under he obligation or trust aieo in Jni..*",1n addition
to curing the dehult or defaulte, the person- effecting the cure shall pay to ir.tl uJ.eiiciary atlcosts a.nd expenses ac'tually incurred in enforcing the obtigation of nJtrusi OeLO lo#ther with
trustee's-and attofney'g fees not exceeding the amounts p-rovided hy law. 

. - - - - -' --er
10, othenruise, the $ale shall be held on the dite and at ine time and place

designated in the notice of sale or the time to.which the sate rnay be poJtponuo iJfrovioea nylaw, The.tru$tee mey sell the property either in one parcel or in'ieparate parcels and shall sell
the parcel or parcels at auction to thehighest bidderfor cash, payable at ihe time of sate,
Trustee shall deliver to the purchaser its oeeo in form as requiied by law *nrrying in- property
$0 sold, but without any covenenl or warranty, express or iniplied. ihe recitals inirre oeeo orany matters of fact shall be conclusive proot ot the truthfutne'ss tfrereoi. nn/plison]"*.tuaing
the trustee, but including the grentor and hneficiary, may pricr.,ase at the sale.11, \Men trustee sells pursuant to the poweri proriaito trerein, iruii"" shall apply theproceeds of eale to payment of (1) the expenses of sale, including the compensation of the trusteeand a rea$onable charge by trusee's attorney,. (2) to the ooligrtion secured by the trust cteed, (3) toall persons having recarded liens subsequeni to the interest 6f the trustee in the trust deed as theirinterests may appear in the
order of their priority and (4) the surplus, if any, b the grantor or to any successor in interest errtiiledto such surplus.

12. Beneficiary rnay from time fo time appoirrt a succes$or or succes$ors to any trustee
nemed herein or to any.successor trustee appointed hereunder. Upon such appointment,'and
without conveyanoe to the succes$or trustee,'the latter shall be vesteO *itf.r 

"il]'nG, fowers anAduties.conferred upon any trustee herein named or appointed, Each suctr appoininient .nosubstitution shallbe madd by written instrument
executed by beneficiary, wfiFh, when recorded ln the mortgage records of the csunty in which theproperty is situated, sheil be concrusive proof of proprr rpFoiniment,

Page 3 Trust Deed
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affect;ng this deed or the lien or charge thereof: (d) reconvey. without warranty. all or any part of
the property. The grantee in any reconveyance may be descrlbed as the "person or persons
legally entitled thereto," and the recitals therein shari be conclu!ve proof of the truthfulness
thereof. Trustee's fees for any of the services mentioned in this par<graph shalf be not ress than
$50.

8. Grantor shall not be deemed in default for failure to perform any covenant or
conditIon of this agreement until notice of said default has been given by beneficiary to grantor
and grantor shari have failed to remedy said defau,t withfn 10 days after the gfving of the notice.
Upon defaurt by grantor ;n payment of any indebtedness secured hereby or in grantor's
performance of any agreement hereunder, time being of the essence with respect to such
payment and/or performance, the beneficiary may declare all sums secured hereby immediately
due and payable. In such an event the beneficiary may elect to proceed to forecrose thi trust
deed in equity as a mortgage or direct the trustee to foreclose this trust deed by advertisement
and sale, or may direct the trustee to pursue any other right or remedy, either at law or in equity,
which the beneficiary may have. rn the event thebeneficiary elects to foreclose by
advertisement and sale, the beneficiary or the trustee shari execute and cause to be recorded a
written notice of default and election to sell the property to satisfy the obligation secured hereby
whereupon the trustee shall fix the time and place of sale, give notice thereof as then required
by law and proceed to foreclose this trust deed in the manner provided in ORS 86.735 to 86.795.

9. After the trustee has commenced forecfosure by advertisement and sale. and at
any time prior to 5 days before the date the trustee conducts the sate, the grantor or any other
person so privHeged by ORS 86.753, may cure the default or defaults. If the default consists of
a failure to pay, when due, sums secured by the trust deed, the deSUlt may be cured by pay,ng
the entire amount due at the time of the cure other than such portion as would not then be due
had no default occurred. Any other default that is capable of being cured may be cured by
tendering the performance required under l1e obligation or trust deed, In any case, in addition
to curing the default or defaults, the person effectjng the cure shaH pay to the beneficiary all
costs and expenses actuany incurred in enforcing the obligation of the trust deed together with
trustee's and attorney's fees not exceeding the amounts provided by law,

10, Otherwise. the sare shall be held on the date and at the time and place
designated in the notice of sale or the time to which the sare may be postponed as provided by
law, The trustee may sell the property either in one par'eel or in separate parcels and shall sen
the parcel or parcels at auction to the highest bidder for cash, payable at the time of sale.
Trustee shall deliver to the purchaser its deed in form as required by law convf:1'ing the property
so sold t but without any covenant or warranty, express or implied. The recitals in the deed of
any matters of fact shall be conclusive proof of the truthfulness thereof. Any person, excluding
the trusteeJ but including the grantor and l:eneficiary, may purchase at the sale.

11. When trustee sells pursuant to the powers provided herein, trustee shaH apply the
proceeds of sale to payment of (1) the expenses of sale, including the compensation of the trustee
and a reasonable charge by trustee's attorney, (2) to the obllgation secured by the trust deed

t
(3) to

all persons having recorded liens subsequent to the interest of the trustee in the trust deed as their
interests may appear in the
order of their priority and (4) the surpluS, if any, b the grantor or to any successor rn interest entitled
to such surplus. .

12. Beneficiary may from time to time aPPOint a successor or successors to any trustee
named herein or to any successor trustee appointed hereunder, Upon such appointment, and
without conveyance to the successor trustee1 the latter shall be vested with aU title, powers and
duties conferred upon any trustee herein named or appointed. Each such appointment and
substitution shall be made by written instrument
executed by beneficiary, wHph, when recorded in the mortgage records of the county in which the
property is situated, shall be conclusive proof of proper appointment.

Page 3 Trust Deed
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13, Trustee..accepts thi$ trust when this deecl is made a public record as providect bylaw. Trustee is not obligated to notify any party hereto of pending sale under any olner deed of
trust or of any action or prooeeding in whicn.giantor, oeneficiarybr trustee shall'be a party unless
euch action or proceeding is brougjht by trustae.

The grantor oorrenants and agrees to and with the beneficiary and the beneficiary's
successor in interest t$t !!e grantor is lawfully seized in fee simple oi*t" reulprrpliiv and has avalid, unencumbered title thereto and that the grantorwirt wlrrarit and forever defend the sameagainst all persons whomsoever.

. .. - 
T.h" grantor warrants that the proceeds of the loan represenred by the above described 6oteand this trust deed are:

la)*primarily for grantor's personar, famity or household purposes
This deed applie$ to, inure$ to the heneflt of ano unos ait parties hereto, their heirs,legatees' deviseeg, administrators, executors, personal represeniatives, euccessors ano assigns.The term beneficiery shall mean the holder anci owner, iniluoinj pedgee, of the contiaa secured

hereby,.whethgr or not named as a beneficiary herein,
lN WTNESS WHEREOF, the grantorhas executed this instrument the day and yearfirst

above written,

ilmportant Notice: lf (a) iq eppliceble and thebeneficiary is a creditor as such word is defined in the
Truth'in-Lending Ad and Regulation Z, ihe be_ne{iciary must comply with the A* unOtf.'" rrgulation bymaking tequired disclosures. lfcornpliance with theAit is not requiieo, oiiregaidir,is notjce.

l,\f

STATEOF oREGON )

County of

Rohert Harden and Kemper Harden did appear.before ryg41d signed their names and ttisent wae eoknowledged before me on tris 
' |"6'fr dav ot Y-t-kh tt d "o t/ _cnnainstrument wae eoknowtedsed before m* on rris 
-f-c",1 

d^; ,f'yrbv:i7"4?: fffl'5]".
0

RYPUBLICFOffi

Robeft Harden

Harden
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13. Trustee accepts thl$ trust when this deed is made a public record as provided by
law. Trustee is not obligated to notify any party hereto of pending sale under any other deed of
trust or of any action or proceeding in which grantor, beneficiary or trustee shall be a party unless
such action or proceeding is brought by trustes.

The grantor covenants and agrees to md with the beneficiary and the beneficiary's
successor in ;nterest that the grantor is lawfully seized in fee simple of the real property and has a
valid, unencumbered title thereto and that the grantor will warrant and forever defend the same
against all persons whomsoever.

The grantor warrants that the proceeds of the loan represented by the above described note
and this trust deed are:

(a)*primarily for grantor's persona', family or household purposes
This deed applies to, lnures to the benefit of and ends all parties hereto, their heirs,

legatees t devisees, administrators, executors, personal representatives, successors and assigns.
The term beneficiary shall mean the holder and owner, including pledgee, of the contract secured
hereby, whether or not named as a beneficiary herein.

IN WlTNESS WHEREOF, the grantor has executed this instrument the day and year first
above written.

*Important Notice: If (a) is applicable and the beneficiary is a creditor as such word is defined in the
Truth-in-Lendfng Ad and Regulation Z, the beneficiary must comply with the Act andthe regulation by
making required disclosures. Ifcompliance with the Act is not required, disregardthis notice.

~en

Robert Harden

~ -J/
STATE -OF OREGON )

county:, l.JA5if(rl6-~ry) SS.

Robert Harden and Kemper Harden did apftear before me and signed their names and fJis
instrument was acknowledged before me on 111;$ b.~ day of ~.b.f>~Ud·k?i,,~ 20 j ()

--~ ~
~{_Bl!.9$"""""OfAC~tAL"SEAl.~"-~~LNeTARY PUBLfC FOR OREGON-
, , JOHN HENDRICKS

. 'j NOTARY PUBLIC-OREGON

..l COMMISSION NO. 419699
MY COMMISSION eXPIRES JULY 26, 2011

Pa.ge 4 Trust Deed
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PAYMENT AGREEMENT

Kemper Dryw*ll Inc, the qlebtor, owes to Knez Building Matedals co,, the creditor, the s*m of$816'986.02. The parlies do rrereby enteiinto this payfr,cnr uguu*inr,

l' Kemper executed a promissory note and fillst deed in the favor of Knez in the amounrof $300,000,00 which secured a portion of th. money owed to Knea rry Kenper,

2' Kemper on the "woodhaven" cto$sing project, a project the Kuez also filed a tienupon is to be paid approximatety $2O0,000.00.

3' Knez also filed e lien aacl commEncecl foreclosure upon said lien. there is due sndowing $84,,199'55 in principal nnd $8,055.17 in nttorney trtes. flrclarries herero agree rhat allthernoney Kenrper is paid on ttre Wooclhaven project wjll be p*ia o:ou, to l(nez. The moneyshall be apportioned as follows:
a' $191,944'83.shall 

!e applied against I(emper's debt to Knez. After the payment ofsaid money, Kernper's debt will stand at $-OZ:,O4 t. gtris Ooes not inctude any purchases whichoccuncd afiar January 24, 20 1 0.)
b' The remaining S8,055' l7 is paicl to l(nez to cover attomey fees relating to jts ljen andits foteclosrue proceedings related to the woodharr"-pr"i* 

"illit'***ents cofltefiplated

. 4'--Knea agrees lo disrniss with prejudice. its complaint relating to thc woodhavenproject' Kempcr agreel to-sign a new piomissory note that wilt be secured by the same propertyas is currently sectued by the cunent tnrst deed-, ieflecting trra tot"r *rrouo* owed, $625,041. Thenw existing ptornissory note shnll bo marked "null and ioia" once itre new promissory note issigned. The now existing trust deed and the ,.Kunper nsr;-it\hsil all be matkcd .,null 
andvoid" and replace with r:ew agr€ements.

Joaun Knez for Kn*r 
"

Nsmc (&1A .,,-*x,{,!w . forKemperDrywarr rnc.
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.Kemper Drywall Inc) the debtor, owes to I<.nez Building Materials Co., the creditor, the sum. of
$816,986.02. The pcuties do hereby enter i.nto this payrn.cn,t agreement.

I. Kemper executed B promissory note and trust deed in the favor of Knez in the amount
of$300,000.00 which secured a portion of the money owed to Knez by Ken1per,

2. I(e~per on the "Woodhavenu crossing project, a project the Knez also filed a lien
upon is to be paid approximately $200,000.00.

3. Kn.ez also filed a Hen and comm.enced foreclosure upon said lien~ there is due and
owing $84,199.55 in principal and $8,055.17 in attorney fees. The parties bereto agree that all
the Inoney K.emper is paid on the Woodhaven project wilt be paid over to l<nez. The money
shall be appo.rtioned a~ follows:

a. $191~944.83 shall be applied against I(emper's debt to I{nez. After the payment of
said money, Kelnper1 s debt will stand at $625,041.. (This does n.ot include any p'urchases which
occurred after January 24, 2010.)

b. The re1naini.n.g $8,055,17 is paid to I(nez to cover attorney fees relating to its lien and
its foreclosure proceedings related to the Woodhaven project and all agreements contemplated
herein. I

4. Knez agrees to dislniss with prejtldice~ its complaint rclat;n,g to the Woodhaven
project. {(em.per agrees to sign a new promissory note that will be secured by the same property
as is currently secured by the current trust d~ed, reflecting the total ronount owed, $625,041. The
nayv existing promissory note shall be marked "null and void" on.ce the new prolnissary note is
Signed. The now existing trust deed and the (CKelnper Agreelnent" shall all be tnatkcd "null and
vojd" and replace with new agreements.

,201.0,

Joann Knez for Kncz Buildirlg Materials Co.

_n

Namc~ ~~ . for Kemper DrywalJ In.c.

,
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I(EMPER ACREEMEIIIT

PARTIES:

KNEZ BUILDING MATERI.ALS CO., ("Knez")

I(IMPER DRYWALL INC.
ROBERT HARDEN
KEMPER HARDEN Collectively Kemper Drywall Inc-, Robert Harden and

Kemper l{aden shall be known as (,,I(emper,

PREMISE:

WIIER-EAS; Knez Building Marerial Co,, operates a builcling l:raterial wholesale and retail
distibution outlets in which they deliver, for its customers, to building sites
building material. Its ffistorners sign credit applications from time toiirne
obligating itself to pay for the supplies Knez deljvers,

WHEREAS: Kernper ha^s, from timc to timc, ordered had delivered to sites it was performiug
work upou buildiag ruateriars by l(nez. currently, it owes Knez ovei $g16,9g6,02
for building matef,ials. The amourrt changes reg;r:larly.

Now THEREF0RE, FoR AND IN coNsrDERATIoN, the sufficiency of which has beenncgotiarcd and deerued sufficient, the partics agree a$ follows:

L Knez will forego tbe right to su€, in Circuit Court in tl:e State of Oregon, Kemper- for all sums due provided that Kemper duly executes this Agreunentla t.,rt i""d- 
and promissory note in Knez's favor,

2' The amount of the prortissory not€ shall be for $625,041,00 plus interest at lzvopct aillurtl and the real property which shall secure the promiisory nots are
commonly known as 4094, 4024, ud 4074 pacific Highway, ggE, Hubbard,
Oregon

3' 59*po shall keep all other sums due and owing Knez, as stated 5y Kuez via jtsbilling eech rnontlr to Kemper, current. The tenrr Cuuent shall bc defined as allsums due and owing shn[ be paidrvithin sixty (60] days frorn th" dd-il"y;r;
delivered to a site as specified by Kernpgr o,,"*ou.Jiy l(emper or its 

/ -"+
cmployees, ogBnts or authorized representatives from * iftr"" facility. Kemper
keeping its obligations Currqrt is a material part of tiris agreement and any'
violation by l(emper sha[1 be deemed a material br:each of Uris agreeurantind the
idcntifi ed oompanion agresr€nts.

4' Nothing hereln shall prevent Kncz frorn filing liens and/or foreclosing said lienst0 prutect its intercst on alry real ptoperry tbai it delivcrs its product riiria i"

PAGE A2/A8
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KNEZ BUILDING MATERIALS CO" (' 'Kn,ez")

PREMISE:

KEMPER DRYW.ALL INC.
ROBERT HARDEN
K,EM.PER HARDEN Collectively I<.emperDrywall Inc., R,obert ,Harden and

.Kelnper I~Ia'rden shall be known as CiI(emper'~)

WHEREAS: I<.nez Buildin.g Ma.terial Co" operates a buildi.n.g rnaterial wholesale and retail
distribution outlets in which they deliver, for its customers, to buildi.ng sites
building material. Its custom,ers sign credit applications from time to ti1nc
obligating itself to pay for the supplies K.l1ez delivers,

WHE,REAS: Kelnper has, from ti'me to thnc, ordered had delivered to sites it was perfolming
work upon buildi.ng lnaterial~ by Knez. Currently, it owes Knez over $81.6,986.02
for building materials. The alnOUl1t changes regularly.

NOW THEREFORE; FOR ,AND IN CON·SIDEAATION~ the sufflci.ency of which has been
negotiated and deelued 5uffi,cient) the parties agree as follows:

1. Knez will forego the right to sue, in Circuit COlJrt in the State of Oregon~ I(emper
for all sums due provided that Kelnper duly executes this Agreement, a tnlst deed
and promissory note in I<nez's favor.

2. The amount of the prornissory note shall be for $625,041.00 plu.s interest at 120/0
per an.nUln and the real property which shall secure the promissory note are
commonly l<.nown as 4084~ 4024, and 4074 Pacific Highway, 99E., Hubbard!,
Oregon

3. I{emper shall keep all other 5u'ms due and owing !(nez, as stated by l<uez via its
billing each m.on.111 to Keroper~ current. The tenn Current shaH be defined as all
sum.s due and owing shaH be paid withip sixty (60) days frOlTI the date ~hey are
delivered to a site as specified by I<etnp~r or relTIoved by r<elnper or its
clnployees, agent~ or authorized representatives froln a Knez faciHty. Kelnper
keeping its obligations Current i.s a material part o~this agreelnent and any
violation by I<cmper shaU be deemed a material breacl1 of this agreelnent and the
idcp.ti.fied cOlnpanion agree1nents.

4. Nothing herein shall prevent Kncz [lOIn filing 1ten,S and/or foreclosing said liens
to protect its intc.rcst on any real property tbat it delivers its product for and in
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behalf of Kemper.

Nothing herein shall prevent Kernper from pay all surns due and owing to Krrez
early.

Knez is not obligated to cortinue to supply Kemper or sell product ro I(emper i$
th9 gvent Kcmper fails to ftilfil.l all rerms and conditions of this Agreement.
Additionally, I(nez, using iB reasonable busincss judgment believes l(empu
laoks the ability to pay for any buildirrg muterials shall not be obligated to
continue to supply l(emper.

This agreement has companion agreem,ent$ wl:ich are incorporated herein
specifically a Deed of Tnrst and a Promissory Note from Kempcr to Knez. Other
than those agrcunents, all terms and conditions of the pa.rties ngreement arc
inlegrated into this Agrcerncng the Trust Deed and Promissory note and tl:ere are
no other oral or written terms and conditions between the partie"s as to the money
currently owed.

Any rnodifrcation of this Agteement or its companion agrecmert$ must be rnade
in wti.ting signed by the parties.

If a party breaches this A.grecment or its companion aEreemcilts the breaching
party shall pay atl reasonable attorney fees and costs associated with nny legal
action., collection ef,fon whether ir: equity or at law of the other party,

Datecr, (*h-l,ob,zolo

Robert Harden

l/'\r-
Kenrper Drywall Inc., by Robert Hardcn
irs Officer

Knez Dr1nvall CO. By Jonnn Knez
Its Officer

PAGE E3/88
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5. Nothing herein shall prevent Kemper from pay all SUlns due and owi.ng to Kllez
early.

6. Knez is not obligated to contin.ue to supply Kel11per or sell prod.uct to I(emper in
the event .Kcl'nper fails to fulfill all term.s and condit.ions of thi.s .Agreelnent.
Additionally, !(nez, using its reasonable busin.css judgment believes !(em.per
lacks the ability to pay for any building materials sh.all n.ot be obligated to
continue to supply I<emper.

7. Thi.s agreement has companion agreeJn.e.nts wh.i.ch are incorporated herein
speci.fically a Deed ofTru~t and a Promissory Note from Kemper to Kn.ez. Other
than those agreC1nents, all tenns and conditions of the parties agreement arc
integrated into this Agreem.cnt, the Tru.st Deed and Promissory note and there are
no other oral or written tenns and conditions between the parties as to the money
currently owed.

8. Any modification of this Agrcenlent or its cOlnpanion agreemen.ts tnu5t be lnade
in. wrUing signed by the parties.

9. If a party breaches this A.grecment or its cOlnpanion agreements the breaching
party shall pay all reasonable attorney fees an.d costs associated with any legal
action., collection effort whether in equity or at law of the other party.

Dated:~, 2010

Robert Harden

Kelnper Drywall Inc" by Robert Harden.
its Off.lcer

Knez DJjWsU Co. By Joann Knez
Tts Officer -

~Harden
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PROIUISSORYNOTE

$625,041 .00 Clac'ama$' Oregon 
, 2010

FoR VALUE RECEIVED, thc undersigncd promises to pay, on or before the sooner ofwhenthe undcrsigned af qqd on the Iftys srJ*ooo "!9vy" prffi or seprembe; i, 2diij"lawful money of the unitEd states to the 
-orcler 

of I(nez eurraiig ttoLnals co., the principat sumof Six Hundred twenty-five Thousend foffy-one Dollars qsozs.d+t.oo) togerher with interest rnthe a.ffiount of twelve percent per year,

If any payment due pursuant to this notc i.s not made when due, then at the option of the
holder of this note the entirc indcbtedness represented by tbis note bEcorner au" *a o*iol.
Failws or delay of the holder io exercise thiJoption shail not constitutc a waivcr o:f the rifht to
exercise the option in the event ofa subsequeni default or a continuance ofany existing nifault.

This note may bc paid in full without penalty at any tirae. This prornissory Note js a
companion agrcuncnt to a Trust Deed and the Kemper Agreement, a bteach of thjs ptomissory
Note shall bc dccmed a breach of the Trust Deed an.i Kemler Agreemcnt.

The undersigued shall pay upon demand ary ansl all expenses, iucluding reasonable
attomcy fees, incuned or paid by thc holder of this note without ri il 

"r 
action i-n "o**piiil tocollect funds due undet this not€. In the event an action is instituted for rhe collection sf thisnote, the p-revailing pnrty shalt be entitled to rccovet, al trial or on appeal, such sums ac the courtmay adjudge reasonable as attorney fccs, in addition to routr uoJnriir*ory disburserncnts,

lf::l_1i:Tnor, prstss;1, notice.of protest, and diilgcnoe in cotteciioo, and consent rhalhoum:.9t.p8ytnent 0n any par:t of this note may be exterded by the holder without otrrenviso 
'-

modifying, altering' rcreasing. af.feoting, or iimiting ureir tiabiiity-- 
-'

Kemper Dr)^vall hrc.
By: Roben Harden

PAGE E8/Og
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PROMISSORY NOTE

Clackalnas) Oregon
____~2010

PAGE 08/08

FOR VALUE RECEIVED, the undersigned promises to pay, en or before the sooner of
when the undcrsi.gned are paid on the I<.eys SheI'\Vood LL99W" project or Septelnber l, 2011 in
lawful money of-ehe United States to tb,e order of I<nez Building Materials Co., the principal sum
of Six Hundred twenty-five Thousand forty-one Dollars ($625.041. .00) together with in.terest in
the a.mount of twelve percen.t per year.

If any payment due pursuant to th.is n,otc is t't.ot made when due, then at the option of the
holder of this note the entire indebtedness represented by this nate becolnes due and owing.
FatlU.tc or delay of the holder to exercise this option shall not constitute a waiver of the right to
exercise the option. in the event of a subsequent default or a con.tinuance of any existing default

Th;s note may be paid in full without penalty at any ti.me. ThiR P'rO'lnissory Note 15 a
companion agrcc1ncn,t to a Trust Deed and the Kemper Agreement, a breacb oftbjg Prolnissory
Note shall be deemed a breach of the Trust Deed and I<emper Agreemen.t.

The undersigned shall pay upon de'mand any and all expen.ses, including reasonable
attorney fees~ incurred or. paid by the holder of this note without sui.t or action in attempting to
collect fun.ds due under this note. In the event an action is in.stituted for the collection of this
note, the prevailing party shall be entitled to recover, at trial or on appeal, such Sluns as the cour.t
may adjudge reasonable as attorney fees, in addition to costs and necessary disbursem.cnts.

'- The undersigned an.d its successors and assigns hereby waives presentlnent for payment,
notice of dishonor, protest~ n,otice of protest, an.d di) igence in collection, and consent that the
tune ofpaj"lnent on an.Y part of this note may be extended by the holder without othenvise
modifying, altering, releasing, affectin.g, or limiting their liab.ility.

Kemper Harden

~.

I<emper DryWall hlC.

By: Robert Harden
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Butldlng Materlals Co., Inc. STATEMENT DATE: 01t31t2010

12301 sE H\ nr.212 TERMS: NET lorH

CLACKAMAS, OR 97015
(503) 655-5690 ,;

KEMPER DRYWALL
PO BOX 626 " CUSTOMER #: 01-KEM
HUBBARD, OR 97032

PAGE: 31

Date Reference Description Charge CrbOit Balance

01 t2gt2010 062705T-tN
01t29t2010 062706T-tN
41t29t2010 062707T-lN
01t29t2010 0627AgT-tN
01 t29t2010 062714T-tN

1,111.92
993.94

36.80
69.12rc

1,111.92
993,84

36.80
69.12

494.50

Total: 623,293.82

Current Decembe.r November October 120 Days Balance Due

107,146.66 135994.46 101,052.90 0.00 279,999.90 62g,29g.g2
** REMIT TO.. KNEZ BIJILDING MATERIALS CO. *""

*** 
f 2301 sE HWy 212 - CLACI(AMAS, OR g70f 5 ***

YOUR ACCOUNT WITH US IS SERIOUSLY PAST DUE.
REMIT TODAY SO THAT WE MAY CONTINUE TO SERVE YOU.
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Knez
BuDding Materials Co., Inc.
12301 SE HWY. 212
CLACKAMAS, OR 97015
(503) 655-5690

KEMPE:R DRYWALL
PO BOX 626
HUBBARD, OR 97032

PAGE: 31

STATEMENT DATE: 01/31/2010

TERMS: NET 10TH

CUSTOMER #: 01-KEM

""c

Date Reference Description Charge Credit Balance

.01/29/2010 062705T-IN 1,111.92 1,111.92
01/29/2010 062706T-IN 993.84 993.84
01/29/2010 062707T-IN 36.80 36.80
01/29/2010 062708T-IN 69.12 69.12
01/29/2010 062714T-IN ~ 484.50

I •

Current December November October

Total:

120 Days

623,293.82

Balance Due

107,}1J6.66 135J)9'4.46 101,052.80 0.00 279,999.90

. ** REMIT TO: KNEZ BUILDING MA TERIALS CO. ***

*** 12301 SE HWY212 - CLACKAMAS, OR 97015 ***

YOUR ACCOUNT WITH US IS SERIOUSLY PAST DUE.

REMIT TODAY SO THAT WE MAY CONTINUE TO SERVE YOU.

623,293.82



Debt Schedule
Debtor Amount Due

Ames $2,477,4Q
Amex $16,630,00
AmFam $10,500.00
Aramark $45.00
Employee's $57,920.00
Far West $1,496.00
HardenHines Ins. $516.12
Home Depot $4,666.80
I ntegra- Phone/l nternet $698.00
Knez $645,000.00
Les Schwab $488.22
Masco $7,062,00
Med. Ins. $3,234.02
Metro $8,320.87
Multi Fab $13,056.00
Northwest Spray $99.2s
PGE $450.00
Prinical Financial $352.66
Steeler $6,086.00
Subcontractors $55,000.00
United Equipment $505.91
Un ted Rentals $1,064.77
Vehicle Payments and Credit Cards $14,500.00
Wave Broadband $221 .86
Workers Comp. $4,316.83
KDI Facility $4,342.00
Storage Unit $141.00
Bank of America OYo 4290 Rob $16,457 .37
Capital One- 7.71% 4665 Kemper $20,003.62
Chase 13.24o/o 8177 Robert $13,575.91
Capital One-12.44/a 1713 Robert $5,826.51
T&K- Line of Credit 5% $53,000.00
Bank of America 7.99% 9342 Kemper $9,505.46
Chase 9,244/o 77 14 Kemper $1 3 ,411 .35
Coldwater 9.24% 5341 Terry $10,433.50
Rob Line of Credit 4.75% $106,473.90
Chase 13,24o/o 4604 Kemper $32,093.40
Bank of America 10.99% 49AT Kemper $33,521.00
CitiCards 0% for 6 mo. Terry $6,770.64
Amazon 12.24o1o 5573 Rob $2,238.57
Chase 13.24o/o 2284 Rob $2,814.52
Chase 9.24Ya 1624 Rob $7,087.83
Chase 8.99% 7022 Rob $26,827.42
CitiCards 0% for 6 mo. Terry $23,989.17
Sears 17 -99% 6075 Terry $15,373.40
Washington Mutual 2.5Yo $107,987.1 3

Key Bank 5.75% $17,760,28
Amex- 13.24o/o 81001 Terry $14,091.90
HSBC 19.24% 2589 Robert $4,367.08
Chase- 7 .24% 1655 Kemper $8,395.65
Sears- 23.24% 9690 Robert $12,250.56
Amex-Z7 .244/o 81006 Robert $2,396,69
Citicards- 1761 Robert $4,328.52
Discover- Terrv $13,000.00

otal: $1,443,171,33
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Debt Schedule
Debtor Amount Due

Ames $2,477.00
Amex $16,630.00
AmFam $10,500.00
Aramark $45.00
Employee's $57,920.00
Far West $1,496.00
HardenHines Ins. $516.12
Home Depot $4,666.80
Integra- Phone/lnternet $698.00
Knez $645,000.00
Les Schwab $488.22
Masco $7,062.00
Med. Ins. $3,234.02
Metro $8,320.87
Multi Fab $13,056.00
Northwest Spray $99.29
PGE $450.00
Prinical Financial $352.66
Steeler $6,086.00
Subcontractors $55,000.00
United Equipment $505.91
United Rentals $1,064.77
Vehicle Payments and Credit Cards $14,500.00
Wave Broadband $221.86
Workers Compo $4,316.83
KDI Facility $4,342.00
Storage Unit $141.00
Bank of America 0°10 0290 Rob $16,457.37
Capital One- 7.710/0 4665 Kemper $20,003.62
Chase 13.24% 8177 Robert $13,575.91
Capital One-12.4°10 1713 Robert $5,826.51
T&K- Line of Credit 50/0 $53,000.00
Bank of America 7.99% 9342 Kemper $9,505.46
Chase 9.24% 7714 Kemper $13,411.35
Coldwater 9.240/0 5341 Terry $10,433.50
Rob Line of Credit 4.75°k $106,473.90
Chase 13.24°10 4604 Kemper $32,093.40
Bank of America 10.99°104907 Kemper $33,521.00
CitiCards 00/0 for 6 mo. Terry $6,770.64
Amazon 12.24°10 5573 Rob $2,238.57
Chase 13.24°10 2284 Rob $2,814.52
Chase 9.240/0 1620 Rob $7,087.83
Chase 8.990/0 7022 Rob $26,827.02
CitiCards OOk for 6 mo. Terry $23,989.17
Sears 17.990/0 6075 Terry $15,373.40
Washington Mutual 2.50/0 $107,987.13
Key Bank 5.75°10 $17,760.28
Amex- 13.24°k 81001 Terry $14,091.90
HSBC 19.24% 2589 Robert $4,367.08
Chase- 7.24% 1655 Kemper $8,395.65
Sears- 23.240/0 9690 Robert $12,250.56
Amex-27.24% 81006 Robert $2,396.69
Citicards- 1761 Robert $4,328.52
Discover- Terry $13,000.00

Total: $1,443,171.33
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BEFORE THE METRO REGIONAL GOVERNMENT 
 

In The Matter of Notice of Violations and 
Imposition of Civil Penalty NOV-193A-09 
 
Issued to  
 
KEMPER DRYWALL, INC., 
 

 Respondent 

   
 

 
FINAL ORDER 

 
 
 
 Appellant Kemper Drywall, Inc., (“Appellant” or “KDI”) requested a hearing to contest a 

notice of violation issued to KDI by Respondent Metropolitan Service District (“Respondent” or 

“Metro”).  A Hearings Officer held the requested contested case hearing on January 6, 2010 at 

approximately 10:00 am at Metro’s offices located at 600 NE Grand Ave., Portland, Oregon.  

Kemper Harden and Robert Harden, principal officers of KDI, appeared on behalf of Appellant.  

Steve Kraten, Solid Waste Enforcement Coordinator for Metro, appeared on behalf of 

Respondent.  The hearings officer did not receive any written or oral ex parte communication on 

a fact in issue during the pendency of the proceedings, and made a statement to that effect on the 

record, together with a description of the hearing procedure.  All witnesses providing testimony 

provided an oath or affirmation concerning the truthfulness of their testimony.  Metro made an 

audio recording of the hearing.  Metro maintains the record of the proceedings.  

EVIDENTIARY MATTERS 

 Appellant provided witness testimony and oral argument by Kemper Harden and Robert 

Harden in support of KDI’s request to vacate or reduce the civil penalties issued by Metro.  

Exhibit E - Page 1 of 12

~Metro I People places. Open spaces.

600 NE Grand Ave.
Portland, OR 97232-2736
503-797-1700
503-797-1804 TOO
503-797-1797 fax

www.oregonmetro.gov



 

Page 2 - FINAL ORDER 
    
 M:\attorney\confidential\09 Solid Waste\16 Code Enforcement\51kemperdrywall(KDI)\Resolutions No\Final Order 

Kemper.docx 
   

 

1 
 

2 
 

3 
 

4 
 

5 
 

6 
 

7 
 

8 
 

9 
 

10 
 

11 
 

12 
 

13 
 

14 
 

15 
 

16 
 

17 
 

18 
 

19 
 

20 
 

21 
 

22 
 

23 
 

24 
 

25 
 

26 

Respondent provided witness testimony and oral argument by Mr. Kraten, and Exhibits A-D, in 

support of its request to uphold the fines assessed by Metro.  Appellant brought two documents 

(Exhibit 1) to the hearing in support of KDI’s assertion that financial hardship warrants vacating 

or reducing the civil penalties issued by Metro.  The hearings officer ordered the record kept 

open until January 19, 2010 in order to permit Metro to review and respond to the documents 

Appellant brought to the hearing.  Metro provided a timely written response, objecting to 

consideration of the second of the two documents comprising Exhibit 1, as unsubstantiated by 

any primary sources.  Metro also asserted that neither document provided contextual value in 

understanding KDI’s full financial picture.  The hearings officer reviewed Appellant’s Exhibit 1 

in light of Metro’s objection, determined that the offered Exhibit 1 is material to Appellant’s 

assertion of financial hardship, and declined to exclude the offered evidence.  There were no 

other objections, and the hearing officer received and considered the offered evidence.1

ISSUES PRESENTED 

 

1. Whether Metro’s action in assessing a $44,369.46 civil penalty against Appellant 

KDI for the violations described in NOV-193-08 (assessed in NOV-193A-09) is 

appropriate. 

2. Whether Metro’s action in assessing a $3,177.95 civil penalty against Appellant KDI 

for the violations described in NOV-193A-09 is appropriate. 

3. Whether financial hardship alleged by KDI as a basis for reducing the civil penalties 

assessed by Metro warrants such relief. 

 

                                                 
1 Metro Code Section 2.05.030(b) provides that: “Irrelevant, immaterial or unduly repetitious evidence shall be 
excluded.”  Metro Code Section 2.05.030(c) provides that: “All offered evidence, not objected to, will be received 
by the hearings officer subject to his/her power to exclude irrelevant, immaterial or unduly repetitious matter.” 

Exhibit E - Page 2 of 12



 

Page 3 - FINAL ORDER 
    
 M:\attorney\confidential\09 Solid Waste\16 Code Enforcement\51kemperdrywall(KDI)\Resolutions No\Final Order 

Kemper.docx 
   

 

1 
 

2 
 

3 
 

4 
 

5 
 

6 
 

7 
 

8 
 

9 
 

10 
 

11 
 

12 
 

13 
 

14 
 

15 
 

16 
 

17 
 

18 
 

19 
 

20 
 

21 
 

22 
 

23 
 

24 
 

25 
 

26 

STIPULATIONS AND FINDINGS OF FACT 

1. Appellant KDI is a construction company that disposes of a significant amount of scrap 

drywall as part of its business operations.  KDI does not have a license to dispose of waste 

generated within the Metro region to a non-system facility. 

2. On March 7, 2008, Metro issued NOV-193-08 to KDI asserting violations of Metro Code 

Sections 5.02.045(b), 5.05.025, and 7.01.020, determining that KDI avoided payment of 

$32,324.99 in Metro Regional System Fees and Excise Taxes on 1,469 tons of waste 

generated within the Metro regional boundary and delivered to the North Marion County 

Disposal Facility (“NMCDF”).  Metro determined that this was a first time offense for 

KDI, and Metro’s investigation found that KDI was unaware of Metro’s regulations 

concerning solid waste flow control.  Metro also determined that KDI did not commit 

fraud, or make any false representations regarding the origin of the waste.  Metro further 

determined that KDI did not receive a financial benefit from the violation because it 

actually paid more for disposal of its waste on the non-system facility than KDI would have 

paid at many Metro system facilities.  Metro suspended its enforcement action with respect 

to the violations, stating: 

“Metro will not seek back fees and taxes or penalties, provided that KDI henceforth 
delivers its Metro-generated drywall scrap and all other in-Metro generated solid 
waste only to recycling facilities or Metro-approved disposal sites.  Should Metro 
again find KDI in violation of the Code sections listed above, subsequent to the 
issuance date of this NOV, Metro will seek to recover fees, taxes, and appropriate 
penalties for violations that occurred in 2006 and 2007, in addition to fees, taxes, 
and penalties that may be imposed for any subsequent violations.”  [Metro Exhibit 
D] 
 

3. Mr. Steve Kraten, Solid Waste Enforcement Coordinator for Metro, testified that in the 

spring of 2009 Metro found that KDI again violated the Metro code by delivering waste 

  

Exhibit E - Page 3 of 12
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generated within the Metro region to the NMCDF waste facility.  Mr. Kraten testified that 

Metro used GPS records of the activities of KDI trucks to determine that, from April 15, 

2009 to July 14, 2009, KDI transported 22 loads of waste drywall scrap (61.67 tons) 

generated and collected from within the Metro region, to NMCDF for disposal, without a 

license from Metro, and without paying the required Metro Regional System Fees and 

Excise Taxes.  Mr. Kraten asserted that KDI likely transported more loads of its waste 

drywall scrap to NMCDF for disposal before April 15, 2009, but there were no GPS 

records available to track the earlier loads.  [Testimony Mr. Kraten] 

4. Mr. Kraten testified that, after the March 2008 NOV, KDI asserted to Metro that it would 

no longer use the NMCDF waste facility.  Mr. Kraten noted, however, that Metro’s 

investigation found that KDI in fact continued to utilize to NMCDF facility.  Mr. Kraten 

further noted that, although KDI’s principal operators (Kemper Harden and Robert Harden) 

utilized GPS to track their trucks and should have been aware of the numerous trips their 

trucks made to the NMCDF waste facility.  Mr. Kraten also noted that KDI’s principal 

operators should have noticed the charges to KDI’s account at NMCDF.  Further, Mr. 

Kraten noted that although the drivers interviewed denied knowing about the Metro 

boundary or its regulations, they gave inaccurate information to the NMCDF waste facility 

concerning the origin of the drywall scrap.  Metro’s investigation revealed that KDI paid 

NMCDF $75.45 per ton as compared with the Metro rate of $75.75 per ton with a 

transaction fee of $8.50 per load, or approximately $78.75 per ton.  Metro’s investigation 

also revealed that the NMCDF waste facility is located close to KDI’s yard and likely more 

convenient for KDI’s drivers. KDI provided Metro a July 21, 2009 letter stating that KDI’s 

manager and drivers thought that the Sherwood construction site was located outside Metro 

Exhibit E - Page 4 of 12
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and therefore the solid waste could be delivered to any disposal facility.  Mr. Kraten 

testified that KDI fully cooperated in Metro’s investigation, and finally closed its account 

with NMCDF after Metro’s second investigation.  [Testimony Mr. Kraten; Metro Exhibit 

B] 

5. On September 30, 2009, Metro issued NOV-193A-09 to KDI, again asserting violations of 

Metro Code Sections 5.02.045(b), 5.05.025, and 7.01.020, determining that KDI avoided 

payment of $989.19 in Metro Regional System Fees and $553.18 in Metro Excise Taxes on 

61.67 tons of waste generated within the Metro regional boundary and delivered to 

NMCDF.  Metro’s investigation found that KDI drivers frequently gave inaccurate 

information when asked the origin of their loads at NMCDF, often stating Hubbard (the 

location of KDI’s offices) as the origin, and stated Sherwood as the location of only one 

load, although Metro determined that much of the drywall waste was generated at a KDI 

construction site in Sherwood.  [Metro Exhibit B] 

6. Metro assessed a total civil penalty of $47,547.41 for the two incidents, combined in NOV-

193A-09.  Metro imposed a civil penalty of $44,369.46 for the 2007 violation, seeking 

recovery of $32,337.27 in unpaid Metro Regional System Fees and Excise Taxes, a $1,000 

Non-System License fee (required to transport more than 500 tons to a non-system 

facility).  In addition, the civil penalty included a compliance component totaling 

$11,032.19, calculating the penalty portion as follows:  $1.00 per unit (ton), plus an 

additional penalty of $1.00 per unit (ton) calculated at $1.00 per incident (one incident), 

plus a 25% penalty on unpaid Regional System Fees ($3.43 per ton for 1,469 tons) and a 

25% penalty on unpaid Excise Taxes ($2.08 per ton for 1,469 tons).   [Metro Exhibits B 

and C; Penalty Worksheet NOV-193A-08] 
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7. Metro imposed a civil penalty of $3,177.95 for the 2009 violation, seeking recovery of 

$1,542.37 in unpaid Metro Regional System Fees and Excise Taxes, a $500 administrative 

cost, a $500 Non-System License fee (required to transport less than 500 tons to a non-

system facility), and $65.13 in unpaid interest from April 2009 through September 23, 

2009.  In addition, the civil penalty included a compliance component totaling $570.45, 

calculating the penalty portion as follows:  $1.00 per unit (ton), plus an additional penalty 

of $2.00 per unit (ton) calculated at $1.00 per incident (two incidents), plus a 25% penalty 

on unpaid Regional System Fees ($4.01 per ton for 61.67 tons) and a 25% penalty on 

unpaid Excise Taxes ($2.24 per ton for 61.67 tons).  [Metro Exhibits B and C; Penalty 

Worksheet NOV-193A-09] 

8. Mr. Kemper Harden, and Mr. Robert Harden, principal operators of KDI, testified that they 

do not disagree with the assertions of violations by Metro, or Mr. Kraten’s testimony 

concerning the violations.  Rather, they agree that KDI did not maintain adequate 

supervision of its scrappers, reporting that problems started in January 2009 after they 

moved their offices from Tigard to their current Hubbard location.  Messrs. Harden 

testified that the current economic downturn has negatively affected KDI.  Messrs. Harden 

testified that two years ago their business was debt-free, and now they are not sure if their 

business will make it.  Messrs. Harden request consideration of their current financial 

circumstances, requesting an order vacating or reducing the civil penalties issued by Metro.  

[Testimony Kemper Harden; Testimony Robert Harden] 

9. Messrs. Harden introduced two items at the conclusion of the hearing in support of their 

request to vacate or reduce the civil penalties issued by Metro in this matter.  These items 

include a November 14, 2009 letter from a bank giving KDI a final demand notice of 
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acceleration on a note with principal of $107,230.64, plus fees, interest, and attorney fees, 

and an undated debt schedule for $1,443,171.33 of various debts owed by KDI, and 

Messrs. Harden.  [Exhibit 1] 

10. Mr. Kraten provided a January 12, 2010 response to consideration of Exhibit 1.  Mr. Kraten 

pointed out that the debt schedule submitted by Appellant is unsubstantiated by any 

primary sources.  Mr. Kraten also pointed out that neither document submitted by 

Appellant provides contextual value in understanding KDI’s financial picture.  Mr. Kraten 

further asserted that consideration of vacating or reducing any of the civil penalties 

assessed by Metro should focus only on the compliance component of the penalty, and not 

upon the portion of the civil penalties seeking recovery of unpaid regional system fees and 

unpaid excise taxes. 

CONCLUSIONS OF LAW 

 The evidence presented is reliable, probative, and substantial evidence upon which to 

base a determination in this matter.  The burden of presenting evidence to support a fact or 

position rests on the proponent of the fact or position. Respondent Metro must prove the validity 

of the civil penalties imposed on Appellant by a preponderance of the substantial evidence in the 

whole record.2

A.  Metro Code Violations 

  Appellant KDI bears the burden of proof and the burden of coming forward with 

evidence regarding economic and financial hardship, or any other factor urged in mitigation, as a 

basis for vacating or reducing the civil penalties issued by Respondent Metro in this matter. 

 Metro Code Section 5.02.045(b) provides that: “”Any waste hauler or other person 

transporting waste generated, originating, or collected form inside the Metro region shall pay 

                                                 
2 Metro Code Section 2.05.030. 
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Regional System Fees to Metro for the disposal of such solid waste.”  Metro Code Section 

5.05.025(b) provides that: “Except as otherwise provided in this chapter, it shall be unlawful for 

any waste hauler or other person to transport solid waste generated within Metro to, or to utilize 

or cause to be utilized for the disposal or other processing of any solid waste generated within 

the District, any solid waste facility or disposal site without an appropriate license from Metro.”  

Metro Code Section 7.01.020(a) provides that: “For the privilege of the use of the facilities, 

equipment, systems, functions, services, or improvements owned, operated, certified, licensed, 

franchised, or provided by Metro, each user except users of solid waste system facilities shall 

pay a tax of 7.5% of the payment charged by the operator or Metro for such use unless a lower 

rate has been established as provided in subsection 7.01.020(b).  The tax constitutes a debt owed 

by the user to Metro which is extinguished only by payment of the tax directly to Metro or by the 

operator to Metro.” 

 The facts in this matter with respect to the violations by KDI identified in NOV–193-08 

and NOV-193A-09 are not actually in dispute.  As stated in NOV-193-08, Appellant KDI 

delivered 1,469 tons of solid waste generated within the Metro boundary to NMCDF, a non-

system facility, without a non-system license from Metro, and without paying $32,324.99 in 

Metro Regional System Fees and Excise Taxes.  As stated in NOV-193-09, Appellant delivered 

61.67 tons of solid waste generated within the Metro boundary to NMCDF, without a non-

system license from Metro, and without paying $1,542.37 in Metro Regional System Fees and 

Excise Taxes.  I conclude based on the preponderance of the substantial evidence presented that 

KDI violated Metro Code Section 5.02.045(b), Metro Code Section 5.05.025(b), and Section 

7.01.020(a), as stated by Respondent Metro in NOV-193-08 and NOV-193A-09.   
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B.  Economic and Financial Condition as Factor 

 Appellant KDI asserts that its current economic and financial condition warrants vacating 

or reducing the civil penalties issued by Metro in this matter. Metro Code Section 2.03.050 

provides for consideration of mitigating and aggravating factors in assessing a civil penalty.  

Metro Code Section 2.03.050 (a) provides that:  “In establishing the amount of a civil penalty to 

be assessed, the Director of the Council shall consider the following factors: 

(1) Whether the respondent has committed any prior violation, regardless of whether or 
not any administrative, civil, or criminal proceeding was commenced therefore; 

(2) The history of the respondent in taking all feasible steps or procedures necessary or 
appropriate to correct any violation; 

(3) The economic and financial conditions of the respondent.” 
 
 Metro Code Section 2.03.050(b) provides for consideration of various mitigating factors 

warranting a remitted or reduced civil penalty, stating: “In establishing whether a civil penalty 

should be remitted or mitigated, the Director or the Council may consider the following factors: 

(1) The gravity and magnitude of the violation; 
(2) Whether the violation was repeated or continuous; 
(3) Whether a cause of the violation was an unavoidable accident, or negligence, or an 

intentional act of the respondent; 
(4) The opportunity and degree of difficult to correct the violation; 
(5) The Respondent’s cooperativeness and efforts to correct the violation for which the 

penalty is to be assessed; 
(6) The cost to Metro of investigation and correction of the cited violation prior to the 

time Metro receives respondent’s answer to the written notice of assessment of civil 
penalty; or 

(7) Any other relevant factor.” 
 
 
 Metro Code Section 2.03.050(c) provides further that:  “Unless the issue is raised in 

respondent’s answer to the written notice of assessment of civil penalty, the Council may 

presume that the economic and financial conditions of respondent would allow imposition of the 

penalty assessed by the Director.  At the hearing, the burden of proof and the burden of coming 
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forward with evidence regarding the respondent’s economic and financial condition or regarding 

any factor urged in mitigation shall be upon the respondent.” 

 Appellant KDI provided testimony by Messrs. Harden their business has suffered 

financially due to the current economic downturn, and that they now have substantial debt and 

are not sure whether their business will make it, whereas two years ago they were debt-free.  

Messrs. Harden provided copies of two documents at the hearing in support of their assertion that 

the financial condition of KDI warrants reducing the civil penalties assessed by Metro.  

Respondent Metro points out that the November 14, 2009 demand letter for $107,230.64 and the 

debt schedule for $1,443,171.33, do not provide evidence concerning KDI’s actual financial 

picture or ability to pay the civil penalties assessed here.  I found the testimony by Messrs. 

Harden credible regarding their concern for the future of their business, and concluded from their 

demeanor that Messrs. Harden consider the civil penalties assessed by Metro in this matter a 

significant burden.  Upon careful review of the record in this matter, I conclude that Appellant 

KDI failed to provide any substantial evidence of financial hardship warranting waiving or 

reducing civil penalties in this matter.  A civil penalty is, by its nature, a financial burden upon 

the party who has to pay it.  I find that the letters provided by Appellant KDI only provide a 

report of other financial burdens KDI and Messrs. Harden face, without providing evidence of 

specific undue economic or financial hardship.  Therefore, I conclude that Appellant KDI failed 

to meet its burden of persuasion on this issue. 

 Further, I note in reviewing the civil penalties assessed by Metro in NOV–193-08 and 

NOV-193A-09 that the substantial majority is actually related to the unpaid Metro Regional 

System Fees and Excise Taxes ($32,324.99 and $1,542.37, respectively).  I also note that $1,500 

of the civil penalties were related to the fees for non-system licenses KDI should have paid for 
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the privilege of using non-system facilities, $500 was an administrative fee for the cost imposed 

on Metro, and $65.13 was for interest.  The actual civil penalties from the compliance 

component assessed by Metro in NOV–193-08 and NOV-193A-09 were $11,032.19 and 

$570.45, respectively. 

 Here, Metro considered direct costs and revenue loss imposed on Metro ratepayers by the 

violations, with the majority of the civil penalties directly related to obtaining reimbursement to 

Metro for unpaid fees and taxes.  I also find consideration of the administrative cost imposed on 

Metro by the violation a relevant factor, and find the estimated cost of $500 reasonable.  Metro’s 

also provided a compliance component to the civil penalties, assessing a base penalty of $1 per 

ton of solid waste delivered in violation of the regulations, together with an additional $1 per ton 

for the tons involved in the second incident.  I find consideration of prior violations a relevant 

factor to consider in assessing an appropriate fine.  I note that while the civil penalty assessed by 

Metro’s did not reduce the civil penalty for mitigating factors present in this matter (cooperation 

by Messrs. Harden in Metro’s investigations), Metro also did not increase the civil penalties it 

assessed based upon the several aggravating factors present in this matter (inaccurate information 

provided to NMCDF by KDI drivers, prior statement by KDI that it would cease using the 

NMCDF facility, and the relative ease for KDI to track its drivers through its GPS system and 

account charges to prevent the violations). The civil penalty structure is reasonably designed to 

recover the costs of the violation and achieve compliance, and is within the range of fines 

permitted under the ordinance.  Therefore, the hearings officer concludes that the assessed fines 

are within the ordinance, are reasonable, and should not be vacated or reduced. 

/// 

/// 
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FINAL ORDER 

1. Metro’s action in assessing a $44,369.46 civil penalty against Appellant KDI for the 

violations described in NOV-193-08, imposed by Metro in NOV-193A-09, is 

appropriate and is upheld. 

2. Metro’s action in assessing a $3,177.95 civil penalty against Appellant KDI for the 

violations described in NOV-193A-09 is appropriate and is upheld. 

3. Appellant KDI did not meet its burden of proof with respect to its assertion that 

economic and financial hardship alleged by KDI as a basis for reducing the civil 

penalties assessed by Metro warrants such relief. 

4. Pursuant to ORS 34.010 to 34.102, appeal of the Final Order may be initiated by 

filing a petition for writ of review with the Circuit Court of the State of Oregon for 

Multnomah County within 60 days of the date of this Final Order. 

 

 

Dated:  March 18, 2010 

METRO REGIONAL GOVERNMENT 
 

 
__________________________________________ 
Michael Jordan 
Chief Operating Officer 
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