BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF APPROVING GENERAL ) RESOLUTION NO. 97-2539B
POLICIES RELATED TO THE REVIEW OF )

EASEMENTS, RIGHT OF WAYS, AND LEASES )

FOR NON-PARK USES THROUGH PROPERTIES )

MANAGED BY THE REGIONAL PARKS AND ) Introduced by
GREENSPACES DEPARTMENT. ) Mike Burton, Executive Officer

WHEREAS, Metfo currently owns and manages more than 6,000 acres of regional
parks, open spaces, natural areas, and recreational facilities; and

WHEREAS, additional lands are being acquired through the Open Space, Parks,
and Streams Bond Measure, approved by voters in May of 1995; and

WHEREAS, the primary management objectives for these properties are to provide
opportunities for natural resource dependent recreation, protection of fish, wildlife, and
native plant habitat and maintenance and/or enhancement of water quality; and

WHEREAS, Metro will be approached with proposals to utilize regional parks, open
spaces, natural areas, and recreational facilities property for utility, transportation, and
- other non-park purposes; and

WHEREAS, Metro seeks to insure that these uses have no negative impact upon
the primary management objectives of Metro Regional Parks and Greenspaces
properties; and

WHEREAS, it would be in Metro's best interest to provide for the orderly evaluation
and consideration of proposals to utilize portions of Metro Regional Parks and
Greenspaces properties for utility, transportation and other non-park uses; NOW
THEREFORE,

BE IT RESOLVED, that the Metro Council hereby adopts the policy attached as
Exhibit “A” for any and all requests related to formal proposals for the use of Metro
Regional Parks and Greenspaces properties for the purposes noted therein.

ADOPTED by the Metro Council thls ‘ day of 770#&«/&«, 1997.

Cl Ry

Jon Kyistad, Presiding Officer

Approved as to Form:




Exhibit “A”

METRO POLICY RELATED TO THE REVIEW OF
EASEMENTS, RIGHT OF WAYS, AND LEASES
FOR NON-PARK USES '

Metro owns and manages , either on its own or in partnership with other government and
private entities, several thousand acres of regional parks, open spaces, natural areas and
recreational facilities. These facilities are maintained to promote and preserve natural
resources and recreational opportunities for the public consistent with the Greenspaces Master
Plan adopted by the Metro Council in 1992, the Open Spaces Bond Measure approved by the
voters in 1995 and other restrictions limiting the uses of specific properties in existence at the
time of its acquistion by the public. Nothing in this policy shall be construed to allow these
facilities to be used in any manner which detracts from this primary purpose. This policy is
written from the perspective of Metro as the property owner, however, in those cases in which
Metro co-owns a property with other entities, all decisions concerning the use of the property
in question will be fully coordinated with the other owners. In addition, all new development
and all proposed work within Water Quality Resource Areas or other environmentally
sensitive work will be conducted in accordance with Metro or local government policies, to
include where appropriate, application for permits and completion of environmental reviews.
In event that local government policies are less restrictive than the Metro Model ordinances,
Metro will apply the more restrictive Metro policies.

Regarding requests for easements, right of ways, and leases for non-park uses in Metro owned
or managed regional parks, natural areas or recreational facilities, it is Metro’s policy to:

1) Provide for formal review of all proposed easements, right of ways, and leases for non-
park, uses by the Regional Parks and Greenspaces Advisory Committee, the Regional
Facilities Committee and the full Council. Notwithstanding satisfaction of the criteria set
forth herein, the final determination of whether to approve a proposed easement, right of way,
or lease is still subject to the review and approval by the full Metro Council.

2) Prohibit the development of utilities, transportation projects and other non-park uses
within corridors or on sites which are located inside of Metro owned or managed regional
parks, natural areas, and recreational facilities except as provided herein.

.3) Reject proposals for utility easements, transportation right of ways and leases for non-park
uses which would result in significant, unavoidable impacts to natural resources, cultural
resources, recreational facilities, recreational opportunities or their operation and
management.

4) Accommodate utility easements, transportation right of ways or other non-park uses when
the Regional Parks and Greenspaces Department (the Department) determines that a proposed
easement, right of way or non-park use can be accommodated without significant impact to



!

natural resources, cultural resources, recreational facilities, recreational opportunities or their
-operation and management; and that the impacts can be minimized and mitigated.

5) Require full mitigation and related maintenance, as determined by the Department, of all
unavoidable impacts to natural resources, recreational facilities, recreational opportunities or
their operation and management associated with the granting of easements, right of ways, or

leases to use Metro owned or managed regional parks, natural areas or recreational facilities
for non-park uses.

6) Limit rights conveyed by easements, right of ways, and leases for non-park uses to the
minimum necessary to reasonably accomplish the purpose of any proposal.

7) Limit the term of easements, right of ways and leases to the minimum necessary to
accomplish the objectives of any proposal.

8) Require “reversion”, “non-transferable” and “removal and restoration” clauses in all
easements, right of ways and leases. ' ‘

9) Fully recover all direct costs (including staff time) associated with processing, reviewing,

analyzing, negotiating, approving, conveying or assuring compliance with the terms of any
easement, right of way, or lease for a non-park use.

10) Receive no less than fair market value compensation for all easements, right of ways, or
leases for non-park uses. Compensation may include, at the discretion of the Departmént,
periodic fees or considerations other than monetary.

11) Require full indemnification from the easement, right of way or lease holder for all costs,
damages, expenses, fines or losses related to the use of the easement, right of way or lease.
Metro may also require appropriate insurance coverage and/or environmental assurances if
deemed necessary by the Office of General Counsel.

12) Limit the exceptions to this policy to: grave sales, utilities or transportation projects
which are included in approved master/management plans for Metro regional parks, natural
areas and recreational facilities; projects designed specifically for the benefit of a Metro
regional park, natural area, or recreational facility;-or mtenm use leases as noted in the Open
Spaces Implementation Work Plan

13) Provide for the timely review and analysis of proposals for non-park uses by adhering to
the following process:

a) The applicant shall submit a detailed proposal to the Department which includes all
relevant information including but not limited to: purpose, size, components, location,
existing conditions, proposed project schedule and phasing, and an analysis of other
alternatives which avoid the Metro owned or managed regional park, natural area or
recreational facility which are considered infeasible by the applicant. Cost alone shall not
constitute infeasibility.



b) Upon receipt of the detailed proposal, the Department shall determine if additional
information or a Master Plan is required prior to further review and analysis of the proposal.
For those facilities which have master plans, require that all proposed uses are consistent with
the master plan. Where no master plan exists all proposed uses shall be consistent with the
Greenspaces Master Plan. Deficiencies shall be conveyed to the applicant for correction.

c¢) Upon determination that the necessary information is complete, the Department shall
review and analyze all available and relevant material and determine if alternative alignments
or sites located outside of the Metro owned or managed regional park, natural area, or
recreational facility are feasible. :

d) If outside alternatives are not feasible, the Department shall determine if the proposal
can be accommodated without significant impact to park resources, facilities or their operation
and management. Proposals which cannot be accommodated without significant impacts shall
be rejected. If the Department determines that a proposal could be accommodated without
significant impacts, staff shall initiate negotiations with the applicant to resolve all issues
related to exact location, legal requirements, terms of the agreement, mitigation requirements,
fair market value, site restoration, cultural resources, and any other issue relevant to a specific
proposal or park, natural area or recreational facility. The Department shall endeavor to
complete negotiations in a timely and business-like fashion.

e) Upon completion of negotiations, the proposed agreement, in the appropriate format,
shall be forwarded for review and approval as noted in item “1” above. In no event shall
construction of a project commence prior to formal approval of a proposal.

f) Upon completion of all Metro tasks and responsibilities or at intervals determined by
the Department, and regardless of Metro Council action related to a proposed easement, right
of way or lease for a non-park use, the applicant shall be invoiced for all expenses or the
outstanding balance on expenses incurred by Metro.

g.) Permission from Metro for an easement or right-of-way shall not preclude review
under applicable federal, state or local jurisdiction requirements.



REGIONAL PARKS AND GREENSPACES STAFF REPORT

-..JN-CONSIDERATION OF RESOLUTION NO. 97-2539A FOR THE.PURPOSE OF APPROVING

- GENERAL POLICIES RELATED TO GRANTING OF EASEMENTS, RIGHT OF WAYS, LEASES
AND LICENSES FOR NON-PARK USES THROUGH PROPERTIES MANAGED BY THE
REGIONAL PARKS AND GREENSPACES DEPARTMENT.

Date: July 29, 1997 S ' Presented by:

Charles Ciecko, Director

Regional Parks and Greenspaces

FACTUAL BACKGROUND AND ANALYSIS: '

Metro through its Regional Parks and Greenspaces Department, currently owns and manages over

6,000 acres of regional parks, open spaces, natural areas, and recreational facilities. The primary

management objectives for these lands is the provision of natural resource dependent recreation

. opportunities; protection of fish, wildlife and native plant habitat and the maintenance and/or
enhancement of water quality.

From time to time, the Regional Parks and Greenspaces Department is approached with proposals to
utilize portions of properties for non-park purposes, such as utilities, transportation components, cell
phone towers etc. Currently, there is no policy to guide the review, analysis or authorization of uses
which are unrelated to the primary management objectives. :

The purpose of the proposed resolution is to create policy which will guide staff i in responding to -.
proposals for non-park uses.

" Highlights of the proposed policy include:

e Formal review and approval of proposals by the Regional Parks and Greenspaces Advisory
Committee, Regional Facilities Committee and full Council.
e Requires development of non-park uses outside of Regional Parks and Greenspace properties
- . whenever feasible except when determlned that the proposal use can be accommodated without-
significant impact.
Requires full mitigation of all unavondable impacts.
Requires reimbursement of all costs associated with review, analyses and authorization for use.
Requires receipt of not less than fair market value for all non-park uses.
Requires full indemnification for Metro and insurance, if appropriate.
Establishes limitations on exceptions.
Establishes process for tlmely review, analysis and resolution of all proposals

The Regional Parks and Greenspaces Adv1$ory Committee consndered this issue at thelr July 1,1997
meeting and recommends its adoption.

BUDGET IMPACT:

The proposed policy requires receipt of not less than fair market value for non-park uses and
reimbursement of all costs incurred by Metro thereby eliminating the potential of subsidizing uses which
are inconsistent with the primary management objectives of Regional Parks and Greenspaces
-properties.

A Regional Parks and Greenspaces staff member will be present to answer any' questions by Co‘uncil
regarding this policy.

EXECUTIVE OFFICER’'S RECOMMENDATIO_N:
The Executive Officer recommends adoption of Ordinance No. 97-2539A.




REGIONAL FACILITIES COMMITTEE REPORT

CONSIDERATION OF RESOLUTION NO. 97-2539B, FOR THE PURPOSE
OF APPROVING GENERAL POLICIES RELATED TO THE REVIEW OF
EASEMENTS, RIGHTS OF WAY AND LEASES FOR NON-PARK USES
THROUGH PROPERTIES MANAGED BY THE REGIONAL PARKS AND
GREENSPACES DEPARTMENT.

Date: October 29, 1997 ‘ Presented by: Councilor McCaig

Committee Action: At the regularly scheduled committee meeting of October 21,
1997, the Regional Facilities Committee voted 2-0 to recommend Council adoption of
Resolution 97-2539C. Voting in favor: Councilors McCaig and McFarland

Background: Resolution 97-2539A had been unanimously recommended for approval
to the Council by the Regional Facilities Committee on July 22, 1997. Between that
date and Council consideration on August 7, many citizens communicated misgivings
about various aspects of this resolution to Councilor members.

Council Issues/Discussion Prior to October 21: Councilor McCaig introduced this
resolution, outlining the Regional Parks and Greenspaces Department’s desire for
policy guidance when reviewing applications from outside agencies for easements and
rights of way. The main purpose for seeking this guidance was to be able to protect
park resources and to be able to communicate to applicants their rights and obligations
as well as Metro’s requirements.

Following public testimony, Councilor McCaig proposed four amendments to the
resolution and Council approved them. Council then delineated three areas for further
Regional Facilities Committee work and sent the resolution back to committee.

The amendments:

1. Substitutes the word “Review” for “Granting” in the title of the resolutlon

2. Removes the words “and approval” in line 1 of section 1 of Exhibit A.

3. Adds the phrase “and related maintenance” to the first line of section 5 in Exhibit
A.

4. Changes section 13 (b) of Exh1b1t A to read “...the Department shall determine if
additional information or a Master Plan is requlred prior to further review and
analysis of the proposal s : : :

All amendments passed by as5- 1—0 vote of the Council, thh Counc1lor Washington
voting no. e . .



The three areas delineated for further committee work:

1. Public notice--for example, should nearby property owners receive notice when
Metro considers an application for a right of way?

2. Significant impact—-shoﬁld it be defined in detail, or should it be left undefined so
each case can be considered in its own context?

3. Funds for enforcement--what level of enforcement would be required and what
would be the staffing and funding implications?

Without objection, and at the request of the Chair of the Regional Facilities Committee,
the Presiding Officer agreed to send this resolution back to committee for further work,
as amended.

Committee Discussion On October 21, 1997: Councilor McCaig introduced a B
version of this resolution, based on committee work at the prior (October 7) meeting.
The B version incorporates some changes recommended by citizens, and is in addition
to amendments already made by Council (see above). The changes agreed to.by -
‘committee: 1) provide a context statement in attachment A; 2) Clarify the consistency
requirements with the master plan or the Greenspaces Master Plan; and 3) insure that
nothing done by Metro supersedes state or Federal regulations. The committee had -
also already agreed to remove the word “licenses” from the resolution, since licenses
conveyed no property interest as rights of way and easements do.

General counsel suggested removing the word “public trust” from the proposed context
statement in exhibit A due to a historic and complex legal meaning. He felt that its use
- could preclude all private uses on any public land. He suggested altematlve language
which was accepted by the committee into the B version. :

There was no public comment at this meeting.



"~ ~-FOR THE PURPOSE OF APPROVING GENERAL

BEFORE THE METRO COUNCIL

“RESOLUTION NO. 97-2539A
POLICIES RELATED TO THE GRANTING OF '
EASEMENTS, RIGHT OF WAYS, LEASES AND
LICENSES FOR NON-PARK USES THROUGH
PROPERTIES MANAGED BY THE REGIONAL
PARKS AND GREENSPACES DEPARTMENT.

Introduced by
Mike Burton, Executive Officer

vvv\,vv

- WHEREAS, Metro currently-owns and manages more than 6,000 acres of regional: .
parks, open spaces, natural areas, and recreational facilities; and

} WHEREAS, additional lands are being acquired through the Open Space, Parks,
and Streams Bond Measure, approved by voters in May of 1995; and

WHEREAS, the primary management objectives for these properties are to provide
opportunities for natural resource dependent recreation, protection of fish, wildlife, and
native plant habitat and maintenance and/or enhancement of water quality; and

- WHEREAS, Metro will be approached with proposals to utilize reglohal parks, open
spaces, natural areas, and recreational facilities property for utility, transportatlon and
other non-park purposes; and

WHEREAS, these uses may have the cépaéity to negatively impact the primary
management objectives of Metro Regional Parks and Greenspaces properties; and

. WHEREAS, it would be in Metro’s best interest to provide for the orderly evaluation
and consideration of proposals to utilize portions of Metro Regional Parks and
Greenspaces properties for utility, transportation and other non-park uses; NOW
THEREFORE, '

" BE IT RESOLVED, that the Metro Council hereby adopts the policy attached as
. Exhibit “A” for any and all requests related to formal proposals.for the use of Metro .
Regional Parks and Greenspaces properties for the purposes noted therein.

ADOPTED by the Metro Council this ___~_day of ' , 1997.

Jon Kvistad, Presiding Officer

ATTEST: Approvéd as to Form:

Recording Secretary ' Daniel B. Cooper, General Counsel



Exhibit “A”

METRO POLICY RELATED TO THE GRANTING OF
EASEMENTS, RIGHTS OF WAY, LEASES AND LICENSES
FOR NON-PARK USES

Regarding requests for easements, rights of way, leases and licenses for non-park uses in
Metro owned or managed regional parks, natural areas or recreational facilities, it is Metro’s
policy to:

1) Provide for formal review and approval of all proposed easements, rights of way, leases -
and licenses for non-park uses by the Regional Parks and Greenspaces Advisory Committee,
the Regional Facilities Committee and the full Council. Notwithstanding satisfaction of the
criteria set forth herein, the final determination of whether to approve a proposed easement,
right of way, lease. or license is still subject to the review and approval by the full Metro
Council.

2) Prohibit the development of utilities, transportation prdj ects and other non-park uses
- within corridors or on sites which are located inside of Metro owned or managed regional
parks, natural areas, and recreational facilities except as provided herein.

3) Reject proposals for utility easements, transportation rights of way leases and licenses for
non-park uses which would result in significant, unavoidable impacts to natural resources,
cultural resources, recreational facilities, recreational opportunities or their operation and
management.

4) Accommodate utility easements, transportation rights of way or other non-park uses when
the Regional Parks and Greenspaces Department (the Department) determines that a proposed
easement, right of way or non-park use can be accommodated without significant impact to
natural resources, cultural resources, recreational facilities, recreational opportunities or their
operation and management; and that the impacts can be minimized and mitigated.

- 5) Require full mitigation, as determined by the Department, of all unavoidable impacts to
natural resources, recreational facilities, recreational opportunities or their operation and
-management associated with the granting of easements, rights of way, leases or licenses to use
Metro owned or managed regional parks, natural areas or recreational facilities for non-park -
uses.

6) Limit rights conveyed by easements, rights of way, leases and licenses for non-park uses to
the minimum necessary to reasonably accomplish the purpose of any proposal.

7) Limit the term of easements, rights of way, leases and licenses to the minimum necessary
to accomplish the objectives of any proposal. -
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8) Require “reversion”, “non-transferable” and “removal and restoration” clauses in all
easements, rights of way, leases and licenses.

9) Fully recover all direct costs (including staff time) associated with processing, reviewing,
analyzing, negotiating, approving, conveying or assuring compliance with the terms of any
easement, right of way, lease or license for a non-park use..

10) Receive no less than fair market value compensation for all easements, rights of way,
- leases, or licenses for non-park uses. Compensation may include, at the discretion of the -
Department, periodic fees or considerations other than monetary.

11) Require full indemnification from the easement, right of way, lease or license holder for

- all costs, damages, expenses, fines or losses related to.the use of the easement, right of way,
lease or license. Metro may also require appropriate insurance coverage and/or environmental
assurances if deemed necessary by the Office of General Counsel.

12) Limit the exceptions to this policy to: grave sales, utilities or transportation projects
‘which are included in approved master/management plans for Metro regional parks, natural
areas and recreational facilities; projects designed specifically for the benefit of a Metro ;
-regional park, natural area, or recreational facility; or interim use leases as noted in the Open-: -
Spaces Implementation Work Plan.

13) Provide for the timely review and analysis of proposals for non-park uses by adhering to
the following process:

a) The applicant shall submit a detailed proposal to the Departrnent whlch includes all
relevant information including but not limited to: purpose, size, components, location,
existing conditions, proposed project schedule and phasing, and an analysis of other
alternatives which avoid the Metro owned or managed regional park, natural area or
recreational facility which are considered infeasible by the applicant. Cost alone shall not
constituté infeasibility.

b) Upon receipt of the detailed proposal, the Department shall determine if additional
information is required for a thorough review and analysis of the proposal. Deficiencies shall
be conveyed to the apphcant for correction.

¢) Upon determination that__ the ne'ces'sary information is complete, the Department shall
‘review and analyze all available and relevant material and determine if alternative alignments
or sites located outside of the Metro owned or managed regional park natural area, or
recreational facility are feasible.

d) If outside alternatives are not feasible, the Department shall determine if the proposal
.can be accommodated without significant impact to park resources, facilities or their operation
and management. Proposals which cannot be accommodated without significant impacts shall
be rejected. If the Department determines that a proposal could be accommodated without
‘significant impacts, staff shall initiate negotiations with the applicant to resolve all issues



related to exact location, legal requirements, terms of the agreement, mitigation requirements,
fair market value, site restoration, cultural resources, and any other issue relevant to a specific
proposal or park, natural area or recreational facility. The Department shall endeavor to
complete negotiations in a timely and business-like fashion.

e) Upon completion of negotiations, the proposed agreement, in the appropriate format,
shall be forwarded for review and approval as noted in item “1” above. In no event shall
construction of a project commence prior to formal approval of a proposal.

f) Upon completion of all Metro tasks and responsibilities or at intervals determined by
the Department, and regardless of Metro Council action related to a proposed easement, right
of way lease or license for a non-park use, the applicant shall be invoiced for all expenses or
- the outstanding balance on expenses incurred by Metro.



BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF APPROVING GENERAL) RESOLUTION NO. 97-2539
POLICIES RELATED TO THE GRANTING OF )
EASEMENTS, RIGHT OF WAYS, LEASES AND )
LICENSES FOR NON-PARK USES THROUGH - )
PROPERTIES MANAGED BY THE REGIONAL )
)

PARKS AND GREENSPACES DEPARTMENT.

Introduced by
Mike Burton, Executlve Oﬁ' icer

WHEREAS, Metro currently owns and manages more than 6,000 acres 6f regional
parks, open spaces, natural areas, and recreational facilities; and

WHEREAS, additibnal lands are being acquired through the Open S'pace, Parks,
and Streams Bond Measure, approved by voters in May of 1995; and

WHEREAS, the primary management objectives for these properties are to provide
opportunities for natural resource dependent recreation, protection of fish, wildlife, and
native plant habitat and maintenance and/or enhancement of water quality; and

WHEREAS, Metro will be approached with proposals to utilize regional parks, open °
spaces, natural areas, and recreational facilities property for utility, transportation, and
other non-park purposes; and

'WHEREAS, these uses ‘may have the capacity to negatively impact the primary
management objectives of Metro Regional Parks and Greenspaces properties; and-

WHEREAS, it would be in Metro's best interest to provide for the orderly evaluation
and consideration of proposals to utilize portions of Metro Regional Parks and
Greenspaces properties for utility, transportation and other non-park uses; NOW
THEREFORE,

BE IT RESOLVED, that the Metro Council hereby adopfs the pol'icy attached as
Exhibit “A” for any and all requests related to formal proposals for the use of Metro
Regional Parks and Greenspaces prop’erties for the purposes noted therein. -

_ ADOPTED by the Metro Council thls ' day of : , 1997.

Jdn Kvistad, Presiding Officer

ATTEST: | Approved as. to Form:

Recording Secretary Daniel B. Cooper, General Counsel



