BEFORE THE COUNCIL OF THE
METROPOLITAN SERVICE DISTRICT

FOR THE PURPOSE OF APPROVING AN
"INTERGOVERNMENTAL AGREEMENT

TO ASSUME CUSTODY OF CERTAIN
'PUBLIC MONIES AND OWNERSHIP

OF THE ST. JOHNS LANDFILL -

AND CERTAIN ADJACENT LAND FROM
THE CITY OF PORTLAND

RESOLUTION NO. 90-1314

Introduced by Rena Cusma,
Executive Officer

WHEREAS, The Metropolitan Service District can best
fulfill its solid waste management responsibilities by accepting
authority and respensibility for the St. Johns Landfill; and

WHEREAS, The Metropolitan Service District can best
fulfill its role in regional cooperative efforts to establish
urban:natural areas by accepting authority and responsibility for
1mp1ement1ng the Smith and Bybee Lakes Management Plan, and

WHEREAS, This resolutlon was submitted to the Executive
Officer for consideration and was forwarded to the Counc1l for A
approval; now, therefore, ' ‘

BE IT RESOLVED, _ o

That the Council of the Metropolitan Service District
approves the execution of. Intergovernmental Agreement No. 901-438
~with the Clty of Portland to assume custody of certain public
monies and ownershlp of the St. Johns Landfill and certain
- adjacent land from the City of Portland.

. ADOPTED by the Council of the Metropolltan Service
District ‘this 8th gay of  November

Tanya Cdlligk,'Presidin@‘Officer

DMO: j¢
SWO01314.RES



AGREEMENT

THIS AGREEMENT is entered into by and between the CITY OF
PORTLAND, OREGON ("City") and the METROPOLITAN SERVICE DISTRICT
("METRO") .

RECITALS:

A. City is a municiﬁal corporation of the State of Oregon.
METRO is a METROpolitan Service District, established under ORS
Chapter 268.

B. City owns the St. Johns Sanitary Landfill (the
"Landfill"). The Landfill is located within the boundaries of
METRO and is currently used by residents and commercial refuse
haulers from METRO'S solid waste planning area, both within and
without the City limits.

C. ORS 268.310 (a) authorizes METRO to provide facilities
for the disposal of solid waste.

D. Pursuant to an agreement effective June 1, 1980, and
amended October 19, 1983, the City transferred operational
responsibility, rate regulation, and control of the landfill
operations to METRO subject to the terms of the prior agreement.
That agreement was terminated and replaced with a new agreement
adopted on May 21, 1986 by City Ordinance No. 158522.

E. Subject to terms and conditions set forth herein, METRO
is willing to assume ownership of City owned properties described
in Section 1 below which include the Landfill site. METRO is

further willing to continue to lease Parcel A from the City until
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- such time as METRO no longer needs Parcel A for reasons other
than access.

| F. City adopted the St. Johns Landfill End Use Plan (End
Use Plan) on June 10, 1987 by Resolution No. 34295. The End Use
Plan, developed’cooperatively with representatives of the
St. Johns community, proposed ultimate development facilities for
the Landfill. However, the proposed Closure Plan developed in
1989 requires features such as a geomembrane cover which prohibit
most end uses of the Landfill for 20 years or more. Therefore,
the End Use Plan is superseded by this Agreement ahd the Smith &
Bybee Lakes Manégement Plan, 1990 (Lakes Plan).

G. METRO is willing to accept custody and responsibility as
Trust Fund Manager of the Smith & Bybee Lakes Trust Fund (Lakes
Fund) which is.to be established as part of the Lakes Plan. Such
'resﬁonsibilities shall include conducting periodic audits of the
Lakes Fund‘as required by State Law and METRO Council review of
budgets implementing the Lakes Plan, proposed by the Smith &
fbybee'Lakes Management Committee established in the Lakes Plan.

H. This'Agreement is entered into pursuant to ORS
190.010.110 and ORS 268.300(2) and supersedes all previous
- Agreements between METRO and the City regarding the ownership and

operation of the Landfill.
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THE PARTIES AGREE AS FOLLOWS:

1. Transfer. City hereby transfers to METRO and METRO
accepts ownership of the Incinerator Road Bridge (hereinafter
Landfill Bridge), Tax Lot (2), Section 36, T2N, R1W, W.M. (221.62
acres) except for that portion of Tax Lot (2) lying southwesterly
of the south bank of Columbia Slough (about 40.2 acres), Tax Lot
(5), Section 31, T2N, R1E, W.M. (213.22 acres) except for that
separate portion of Tax Lot (5) in section 32, T2N, R1B, W.M. and
in Section 5, T1N, R1E, W.M. (about 119 acres), Tax Lot (6),
Section 31, T2N, R1E, W.M. (108 acres) and Tax Lot (30), Section
36, T2N, R1W, W.M. (273.6 acres) (net acreage of transferred
parcels being about 657 acres) for the sale price of $1.00. With
ownership of the landfill, METRO accepts the authority and
responsibility to implement the St. Johns Landfill Revised
Closure and Financial Assurance Plan (hereinafter Closure Plan)
as apprerd by the Oregon State Department of Environmental
Quality (DEQ) pursuant to OAR 340-61-033, 034. The City shall
not be responsible for any closure costs, including any long term
operations and maintenance costs except as provided in Sections 8
and 12, below. The City agrees that METRO may fill the St. Johns
Landfill to elevations necessary to comply with the Closure Plan,
state, or federal requirements. METRO agrees that the property
hereby transferred shall be used for park and open space purposes
consistent with the Lakes Plan. The City further transfers to
METRO and METRO accepts the monies contributed from METRO to the
City and designated by the City for use in implementing the End

Use Plan including monies in the City's "Refuse Disposal Fund",
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ity "End Use Fund", énd any other City funds with revenues
reléted to Landfill closure and Lakes Plan implementation and the
interest these monies have accrued. ' The monies to be transferred
are itemized in Exhibit C attached and - incorporated herein. ' The
City shall effect the tranSfer of rea1 property described in
- Section 1 through the‘éxecution and delivery of the deeds in the
form of attached Exhibit A on or before becemberral, 1990. The
monies intended for the End Use Plan, as itemized in this |
Agfeement, shall be deposited in the Smith & Bybee Lakes Trust
Fund (Lakes Fund) and used for the Lakes Plan which includes
projects on the landfill site. ;

2., Road and Utility Easement and Planning Designation.

a. The parties recognize that permanent easements for
access and utilities are necessary for ownership of the
landfill and related pfopertie; transferred in ‘this
Agreement. The City shall maintain for the benefit of
METRO, a right of access through Parcel A to Parcels B and C
to all existing roads, and the City‘shall ﬁaintain utilities
for electricity, sewer, potable water, natural gas, and any
other gtilityvcurrently in use or needed for the Closure
Plan so ldngvas METRO leases Parcel A or until permanent
easemehts have been executed. During or after closure of
the landfill, the city shall execute'documénts granting
permanent easements across Parcél A and connecting to the"
Landfill Bridgé providing for access,cénsistent wifh

development of the Smith-Bybee Lakes Management Plan. Upon

*
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receipt of each permanent easement METRO shall be

responsible for maintenance of that facility.

b. METRO will actively seek any planning designation
of Landfill property needed for recreational purposes
proposed in the Lakes Plan.

c. The City shall, if needed to implement the Lakes
Plan, provide at least 40,000 square feet of Parcel A
adjacent to t?e Landfill Bridge for a parking area.

3. Term. This Agreement shall be effective upon execution
and shall continue in effect until all conditions contained
herein have been satisfied by both parties or December 31, 2020,
whichever comes first.

4. Alternative Solid Waste Management Unit Boundary.

In the event that the DEQ permits an alternative solid waste
management unit boundary for the Landfill the City shall not
withhold land under City ownership from inclusion in the boundary
and City shall allow all necessary access to that land and agrees
not to take any action inconsistent with the Closure Plan as
approved by DEQ.

5. Improvements. The City at its option may, when METRO no
longer leases Parcel A, take ownership of any fixed structures on
Parcel A or require their removal at METRO's expense, provided
that METRO may remove any scale mechanisms and associated
equipment which are the property of METRO. Any improvements or
equipment currently located on Parcel A which are necessary for
METRO's post-closure maintenance responsibilities shall remain

and be operated and maintained by METRO until METRO no longer
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leases Parcel A. METRO shall maintain the Landfill Bridge or
other acceptable access to the Landfill consistent with the Lakes
Plan.

6. City End Use Plan; METRO Contributions. Pursuant to

Section 9 of the previous City/METRO Agreement dated May 21, 1986
METRO has contributed $.40 per ton for all waste landfilled in
the Landfill since January 1, 1987 for implementation of the End
Use Plan. The City has deposited these monies received from
METRO in the St. Johns Landfill End Use Fund where they have
drawn interest. This Fund was estimated at $908,070.48 on June
30, 1990. The entire contents of this Fund, including all
interest accrued between January 1,'1987 and date of transfer,
shall be transferred to METRO. Within 30 days after this
Agreement has been adopted by both City and METRO Councils, the
City shall pay from the End Use Fund to METRO $160,000. Not
later than June 30, 1991 the City shall consider through the
Supplemental Budget process approval of the payment of all
remaining monies in the End Use Fund to METRO consistent with the
transfer of duties in this Agreement. Upon adoption of a duly
authorized appropriation City shall pay the balance of the End
Use Fund to METRO for deposit in the Lakes Fund.

The End Use Plan shows that, beginning in 1987, the City
intended to use monies in the Refuse Disposal Fund which were
obtained from Landfill lease payments for the End Use Plan.
Exhibit C shows that these monies were estimated to total
$2,233,522 on June 30, 1990. The Office of the City Auditor

shall issue a report verifying the actual balance and the
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correctness of the calculations, accounting procedures and
deposit and expense amounts used in Exhibit C on or before
December 31, 1990. Within 30 days of the adoption of this
Agreement by both City and METRO Councils, the City shall pay
from the Refuse Disposal Fund to METRO for use in the Lakes Fund
$479,000. Not later than June 30, 1991 the city shall consider
approval of payment of $521,000 from the Refuse Disposal Fund to
METRO through the Supplemental Budget process. Upon approval,
City shall pay such amount. Subject to sufficient appropriations
during the City's annual budget process the estimated $1,233,522
remaining in the Refuse Disposal Fund (or corrected amount
established by the independent audit described above), plus 40%
of lease payments paid by METRO to the City subsequent to June
30, 1990, plus interest earned by the Refuse Disposal Fund on
these amounts, shall be deposited by the City into the Lakes Fund
on or before Decembef 31, 1993.

For each ton of waste deposited in the St. Johns Landfill
after December 31, 1989, for which METRO charges a tipping fee,
METRO shall contribute $.40 per ton to the Lakes Fund. After
February 1, 1991 METRO shall contribute $.50 per ton to the Lakes
Fund if METRO continues to deposit solid waste in St. Johns
Landfill. This contribution shall be made on or before January
31 of each year for the tonnage deposited in the Landfill during
the preceding calendar year. Failure of either City of METRO to
make any payment provided in this section shall be grounds for

the declaration of a default.
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7. Participatibn of City Parks Bureau in the lLakes Plan.
METRO shall afford to the City Bureau of Parks each year a right

of ‘first refusal for an intergovernmental contract by METRO to
supervise; manage and operate recreation programs and projects
recommended for Trust Fund expenditures in the Lakes Plan,
subject to available funds, by requesting Bureau participation
prior to implementlng alternative means of operations. Bureau
participation shall be based on a scope of work developed by
Management Committee recommendation and METRO budget approval.

8. Environmental Risks. As between METRO and City, METRO
accepts responsibility for all costs for correcting conditions
resulting from the use of the property as a municipal solid waste
disposal landfill, including both (i) costs incurred because of
required amendments to the Closure Plan pursuant to elther
changesvin state or federal law or a determination by the
appropriate federal or stete agency that additional measures and
 costs are required by applicable federal or state laws, and (ii)
‘costs incurred to remove or remediate hazardous wastes or
hazardous materials deposited into the landfill and released into
the environment subject te the following provisionsﬁ ‘

v_1. METRO's duty to protect the City from liability for
additional measures and costs required by applicable
state or federal law to remove or remediate hazardous
wastes or hazardous materials deposited into the
landfill and released into the environment is limited
to holding the City harmless for claims or causes of
action initiated pursuant to federal or state
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environmental protection law pertaining to hazardous

wastes and hazardous materials and shall be limited to

an amount equivalent to the maximum per capita charges
per local government mandated by ORS 459.311(1). If
the costs of removal or remediation exceeds such
amount, METRO and the City each shall be subject to
such liability and have such rights to claim
contribution or to make any and all claims against each
other as the law may provide and this Agreement shall
not constitute a waiver of any right or defense.

2. This Agreement is not a waiver of either party's

right to pursue claims for environmental liability

against any third parties who generated wastes
deposited in the landfill iﬁcluding hazardous wastes.

3. This Agreement is not a release or waiver or

agreement to hold harmless City for any costs

necessitated by the deposit of wastes, including
hazardous wastes, in the landfill by the City in its
capacity as a generator of wastes including, but not
limited to, deposit of sewage sludges or other wastes
produced by City facilities.

9. Indemnity; Insurance.

a. Subject to statutory and constitutional
restrictions on debt, if any, METRO shall hold harmless the
City, its officers and employees and shall indemnify the
City, its officers and employees, for any claims or damage

to property or injury to persons which may be occasioned, in
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whole or in part, by METRO's lease of Parcel A. operation of
the Landfill.

b. METRO shall furnish and maintain such public
liability and property damage insurance, either through a
carrier or self insurance, including automotive coverage, as
will protect the City from all claims for damage to property
or bodily injury, including death, which may arise from
operations under this Agreement or in connection herewith,
including all operations of Subcontractors Such insurance
shall provide coverage of not less than $100,000 for bodily
injury for each person, $500,000 for each occurrence and not
less than $500,000 for property damage per occurrence. Such
insurance shall be without prejudice to coverage otherwise
existing therein, and shall name as additional inéured the
City, its officers and employees. The insurance shall
further provide that the insurance shall not terminate or be
canceled prior to the completion of METRO's lease of
Parcel A without thirty (30) days written notice to the
Auditor of the City of Portland. Notwithstanding the naming
of additional insured, the insurance shall protect each
insured in the same manner as though a separate policy had
been issued to each, but nothing herein shall operate to
increase the insurer's liability as set forth elsewhere in
the policy beyond the amount or amounts for which the
insurer would have been liable if only one person or
interest had been named as insured. The coverage must apply

as to claims between insured on the policy. The limits of
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the insurance shall be subject to statutory changes as to
maximum limits of liability imposed on municipalities of the
State of Oregon during the term of the Agreement.

c. METRO shall maintain on file with the City Auditor
a certificate éf insurance certifying the coverage required
under subsection (b). The adequacy of the insurance shall
be subject to the approval of the City Attorney. Failure to
provide proéf of adequate insurance, as required hereunder,
or failure at any time to maintain such liability insurance
shall be a default of the lease of Parcel A in this
Agreement.

10. Workers' Compensation Insurance. METRO agrees that it

and any subcontractor with whom it may contract during METRO's
lease of Parcel A shall provide workers' compensation coverage in
accordance with ORS Chapter 656, and maintain it for the duration
of this lease. Failure to maintain workers' compensation
insurance shall be a default of this Agreement. METRO shall
assure that it and any subcontractor with whom it may contract in
performance of this Agreement shall provide workers' compensation
coverage for all persons employed in performing services during
METRO's lease of Parcel A in accordance with ORS 656.001 to
656.794, either as:

(1) A carrier-insured employer; or

(2) A self-insured employer as provided by ORS

656.407,

Evidence of METRO's coverage shall be filed with the City and

kept current during METRO's lease of Parcel A.
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11. METRO Rental of Parcel A

a. Until December 31, 1996 or final cover has been
placed on the entire solid waste disposal area, whichever
comes first, METRO may at its option continue to rent
Parcel A (described in Exhibit B, attached) including all
roads and facilities from the City except that the public
may not be permitted to dispose of mixed solid waste on
Parcel A.

b. The rental amount shall be $120,000 per year,
payable in advance per invoice from the City on the
anniversary date of the adoption of this agreement by METRO
Council. The first year's rent shall be paid fifteen (15)
days after the date of the adoption of this agreement by
METRO Council. METRO shall give City 90 days notice prior
to termination of the rental of Parcel A. Upon receipt of
notice of termination City shall within 30 days refund to
METRO the proportional part of the rent for that part of the
rental year for which METRO did not rent Parcel A. For the
mohth in which METRO Council adopts this Agreement METRO
shall not be required to pay the Landfill rental payment
required by the May 1986 City/METRO Agreement for any
portion of the month.

12. Leachate Treatment Costs. If collection and treatment
from Subareas 1, 2, or 3 is required by the Closure Permit or the
DEQ the City agrees to transport and treat including
pretreatment, at its own expense, all leachate from these

subareas that is not prohibited from discharge into the City
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sewer system and which is deliQered to the City sewer at Columbia
Boulevard. The City shall transport and treat, at METRO's
expense, all leachate from the St. Johns Landfill expansion area
(See Exhibit D) collection system that is not prohibited from
discharge into the City sewer system and which is delivered to
the City sewer at Columbia Boulevard. It is the intent of METRO
and the City that leachate from the landfill will be regulated
under the City's industrial waste pretreatment program on the
same basis that industrial discharges from other sources are
regulated. The City agrees not to impose more stringent
pretreétment requirements on leachate than are imposed on
wastewaters from other sources unless required by state or
federal regulations. However, METRO and the City recognize that
state and federal regulatory authorities have the authority to
‘change industrial pretreatment requirements and that such changes
could have an impact on pretreatment requirements.

If the City notifies METRO that pretreatment requirements
for leachate are to be increased and it is agreed between the
parties (or determined by an arbitrator if the parties do not
agree) that the City is imposing industrial pretreatment
requirements on METRO in a more stringent manner than it is
imposing requirements on other industrial dischargers, then the
City shall be responsible for any leachate pretreatment costs in
excess of the costs METRO would incur if there were no

differential treatment.
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13. Delinquent Payments.

a. Payments due either partyvunder this Agreement
shall be considered delinquent if not paid before thirty
(30) days after those dates when payment is due and an
invoice is received. Delinquent payments shall be subject
to interest calculated from the date the payment is due to
the date the payment is received. Interest rates shall be
the bank prime rate interest at First Interstaté bank less
two percent (2%) effective at the time the payment became
delinquent.

b. Either party may, at any time in its discretion,
declare a default after a payment has become delinqueht.
Acceptance of léte_payment(s) shallrhot constitute a waiver
of the right to declare a deféult for any subsequent
delinquent payment.

vc. OFFSET: Either party may elect to offset against
‘any delinquent amount owed to it.

14. Default: Remedies;'

a. In the event METRO shall default on any of -its
obligatioﬁs under this Agreement; the City shall give METRO
written notice specifying the nature and the extent of the
default. METRO shall have one hundred twenty (120) days
f?om receipt of the notige to cure the default. If METRO is
unable or unwilling to-éﬁre the defauit, the City may cure |
the'defaulﬁ and bill METRO for the reasonable costs and

expehses incurred in curing the default.
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b. In the event City shall default on any of its
obligations under this Agreement, METRO shall give City
written notice specifying the nature and extent of the
default. City shall have one hundred twenty (120) days from
receipt of the notice to cure the default. If City is
unable or unwilling to cure the default, METRO may cure the
default and deduct the reasonable costs and expenses
incurred in curing the default from the payments required to
be made by METRO under Section 11, METRO Rental of Parcel A.

c. The remedies specified in subsections (a) and
(b) shall be in addition to any other remedies available
under applicable law. Other remedies may include specific
performance and an action to recover all damages caused by
the default, including but not limited to unpaid amounts and
attorneys' fees relating to the default.

d. As an additional remedy for METRO if the City shall
default in its obligation to make all payments contemplated
to be made by City to METRO as contributions to be made into
the Lakes Fund, METRO may, after giving City 180 days
written notice of its intent to do so, terminate this
Agreement by deeding to the City all property transferred by
City to METRO pursuant to this Agreement. 1In such event,
this Agreement shall be of no effect.

15. Termination. This Agreement shall terminate upon the
occurrence of any of the following events:

(a) the natural expiration of the term of this

Agreement pursuant to Section 3, Term;
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(b) in‘the eQent_ﬁhét METRO dissolves or terminates
its eXistence without a successor with .Responsibility and
authority for regional soiid,waste disposal.

' 16. Approvals. Any approval required of the City or METRO
.under this Agreement shall not be unreasonably withheldf |
17. Prior Agreements Superseded. All prior aéreements
between the.city and METRO relating to the operation and closure
of the Landfill are hereby terminated and shall be entirely

superseded by the terms of this Agreement.

This Agreement is authorized by City Ordinance No.

METROPOLITAN SERVICE DISTRICT CITY OF PORTLAND, OREGON
By._ : By
Executive Officer _ Commissioner of Public Works
By.

City Auditor

APPROVED AS TO FORM: APPROVED AS TO FORM:
By : . 3%
Metro General Counsel City Attorney

DON: JC .
November 8, 1990
CTYMETF!.ACGR
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Exhibit A

°  PROPERTY DEEDS
TEMPORARILY REMOVED



Agreement 901-438 EXHIBIT B

PARCEL "A"

A tract of land in Sec. 36, T2N, RIW, W.M. described as follows by
Distances, Bearing and Coordinates on the Oregon Coordinate System
forth Zone. Beginning at a point (Coord. N 717565.1 E 1422412.5) on the
Easterly line of the James Loomis D.L.C. S 20° 45" 07" E 466.8' from the
N.E. Cor. of the James Loomis D.L.C. (Coord. N 718001.7, E 1422247.1)
said beginning point being on the Southerly bank of the Columbia'51ough.
thence S 209 45' 07" € 1216'.2 along the Easterly line of James Loomis
0.L.C. and the Easterly line of Ramsey Villa Acres (a recorded Plat) to
@ point (Coord. N 716427.8, E 1422843.5), said point being the most
Easterly Cor. of a 33° road on the Southeasterly line of Ramsey Villa Acres
and aoart of said Plat, thence $ 61° 48' 04" W 659.4 along the Southerly
Iine of said 33' road to a pownt on the Northeasterly Right of Hay of
Shioyard Access Road 1943 (Coord. N 716116.2, E 1422262.4), thence S 30°
8' 41" g .5 along the Northeasterly Right of Way line of Shipyard Access
Road 1943 to a point (Coord. N 716054.4 ¢ 1422298.3) at the beginning of
& Curve to the left, thence on a curve to the left along the Northerly
Right of Way line of Shipyard Access Road 1943 (curve radius of 1392. - [
central angle 170 C0', chord bearing S 389 51' 34° E. arc length 413.6) to
3 ooint (Coord. N 715733. S, E 1422556.8), said point being the most
' Westerly Cor. of that tract of land transferred to Merta J. and Oscar F.

“ason by Deed dated 3/26/47 and recorded in Book 1156, page 363, thence

N 479 45' 53 £ 1376.2° along the Westerly Iine and the Hesterly line
extended of the said Mason Tract to a point (Coord. N 716658.5, E 1423575.8)
on the South bank of Columbia Slough, thence Northwesterly along the South

Sank of Columbia Slough to the point of beginning. Tract contains 18.2 acres.,



Agreement 901-438 Exhibit C
St. John Landfill End Use Fund
August 1990

City Council Resolution No. 34295, June 10, 1987, which
adopted the St. Johns Landfill End Use Plan directed the Bureau of
Environmental Services (BES) to "... pursue implementation of this
[End Use] Plan including the establishment of a dedicated End Use
Plan fund, ...". Ordinance No. 160973 (July 23, 1988) created the
St. Johns Landfill End Use by adding Section 5.04.310 to the City
Code.

Section 9 of the 1986 City/METRO contract requires that METRO
contribute $.40 per ton of waste placed in the Landfill from 1987
until closure (expected in 1991) for the End Use Plan. This
tonnage fee is to be paid at the end of each calendar year. The
correct amounts for 1987, 88 and 89 have been placed in the End
Use fund and continue to draw interest. None of these monies have
ever been spent and the June 30, 1990 balance was $908,070.48.
this the approved End Use Plan.

Since 1980 METRO has been making monthly Landfill 1lease
payments to the City. These payments have been deposited in the
Refuse Disposal Fund (RDF). The RDF which received almost all of
its money from Landfill lease payments between 1980 and 1987 had
grown to about $1,660,000 in 1987. Pages S-8, S-9, B-15, B-16 and
B-17 of the St. Johns Landfill End Use Plan, May 1987, show that
$1,500,000 of the 1987 RDF balance plus a portion of the lease
payments from 1987 until closure were to be placed int he End Use
Fund and draw interest. Calculation worksheets prepared for but
not included in the published End Use Plan show that 40% of the
lease payments from 1987 on were to be placed in the End Use Fund.

The majority of the 1987 End Use Plan is no longer feasible
for technical and environmental reasons which will not be discussed
here. The landfill gas project was not feasible so there is no gas
revenue. However, the METRO CONTRIBUTIONS. shown in the center
column of the table on page B-16 have come in and have been
somewhat larger than expected. These amounts are the sums of
estimates of $.40 per ton money (explained above) and 40% of lease
payment money for each year (see above mentioned calculation
worksheets). '

All lease payment money has remained in and continues to be
deposited in the RDF. Thus, there is no official accounting of the
lease payment money intended for End Use. The RDF draws interest,
receives monies from other sources and is used for other
expenditures. However, with a few reasonable assumptions the
amount of lease payment money that was intended for End Use
purposes and the interest it has earned can be readily calculated.

1



Agreement 901~ 438 Exhibit c

Assumptions for calculatlon of lease payment money and interest
intended for St. Johns Landflll End Use Plan.

. $1,500, 000 deposited in fund on January 1, 1987.

40% of each monthly lease payment dep051ted in the fund at
the end of the month. :

Interest for each month is calculated by tak1ng 1/12th of
monthly interest rate for all City funds (obtalned from City
Treasurer's office) and multiplying by previous month's
balance. '

‘End Use expenses (expenses charged to BES Pro;ect No. 4296
from 1986 to June 30, 1990 as shown in the City's Financial-

Management System (FMS) are accumulated for the fiscal year
and subtracted from the fund balance on June 30 of each fiscal
year.

The table on the followlng page shows the results of the above
assumptions with amount of lease payments plus interest intended .

‘for the St. Johns Landfill End Use Plan to be $2,233,522.

Prepared by: Dan Miller
Bureau of Environmental Services
City.of Portland
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27,711
£7,711
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27,711
7,711
27,711
7,711
87,711
27,711
27,711
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27,259
27,859
27,e59
27,259
27,259
27,259
27,259
27,859
27, e59

27,859
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40%
9,615
9,615

9,615

9,€15

9,615

10, 208
10, 20

10, 302

10, Z0&

10, 302

10,302
10, 30&
10, 302
10, 302
10, 302
10, 30
10, 302
11,084

- 11,084
11,084

11,084
11,084

11,084

11,084
11, 084
11,084

11,084

11,084
11,084
10, 904
10, 904
10, 904
10, 904

10,904

10, 904
10,904
10, 904
10, 904

10,904

10, 904
10, 904
11,000

INT.
RATE
S.92%
5. 90%
S.97x
€. 08%
E.54%
€. 86%
€. 76%
€.79%

€6.90%
7.87%
7.56%

7.54%

7. 4E%

7.53%

6. 887%

7.01%
7.38%
7.43%
' 7.73%

- 8. 09%

a.16%
B8.37%
B8.72%
8.94%
9. 08%
9. 18%
B. 43%
9. E3%
9. 64%
9. 40%
9. 07%
&.91%
8.84%
8.59%
8. 55%
8.51%
8. 43%
8. 43%
8. 48%
8.50%
8.61%

W
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INT.

- AMOUNT

7, 400
7,459
7,638

17,860
8, 550
9, 072
8,263
8, 405
8,649
9,227

9,718

9,818

9, 833
10, 058
11, 660

9, 432

9, 726
10,278

10,218 .

10,873
11,527
11, 781
12,843
12,925
13,420
13, ez
14,168
14,753

15,872

15,500
15,314
14,975
14,903
14,976
14,738

14,852
14,965
15, 006
15,188
15, 462
15, 686

16,079

- END USE.

EXFENSE

a8s

34, 600

FUND EAL

EY MONTH
1,517,015
1,534,088
1,551,335
1,568,810
1,586, 975
1, 466, 827
1, 485, 392
1,504,039
1,523, 050
1,542,579
1,568,599

1,582,719
1, 602, 861
1,623, 221
1,645,183
1,664,917
1,684,945
1,666, 475
1,687,878

1,709, 835

1,732, 446
1,758, 31&
1,778,633
1,802, €48
1,827,163

- 1,858, 072

1,877,325
1,903, 162
1, 929, 520
1,955,038
1,981, 256
2,007, 135
g, 03z, 942
2,058, 821
2,084, 463
2,110,218
g, 136, 087
2,161, 99¢€
g, 188, 088
2,214,454
g, 241,043
2,233, 5&:
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SOLID WASTE COMMITTEE REPORT

RESOLUTION NO. 90-1314, FOR THE PURPOSE OF APPROVING AN
INTERGOVERNMENTAL AGREEMENT TO ASSUME CUSTODY OF CERTAIN
MONIES AND OWNERSHIP AT THE ST. JOHNS LANDFILL AND CERTAIN
ADJACENT LAND FROM THE CITY OF PORTLAND

Date: October 18, 1990 Presented by: Councilor DeJardin

COMMITTEE RECOMMENDATION: The Committee considered the Resolution
at its meetings on October 2 and October 16, 1990. The Committee
voted unanimously to recommend approval of Resolution No. 90-1314.
Voting yes were Councilors Buchanan, Collier, DeJardin, Saucy and
Wyers.

COMMITTEE DISCUSSION/ISSUES: This resolution would authorize Metro
to enter into an agreement with the City of Portland for ownership
of the St. Johns Landfill. Bob Martin, Solid Waste Director,
outlined key features of the proposed agreement negotiated between
Metro and City staff:

- Metro will own the landfill and adjacent wetland property.

- Metro assumes responsibility for a trust fund made up of
approximately $3.1 million of Metro Lease and End-use payments
originally intended by the City for implemntation of the City’s
1987 End-use Plan. The trust fund must be used to implement the
1990 Smith and Bybee Lakes Management Plan.

- Metro will continue to pay .40 to the trust fund for every
ton of solid waste added to the landfill.

- Metro will rent City property for scalehouse operations
until it is no longer needed for any purpose but access. At that
peint, the City will grant a permanent easement for access.

- The City will have right of first refusal to implement
recreational programs on the site under the Smith and Bybee Lakes
Management Plan.

- Metro assumes the responsibility and potential liability
of ownership. If additional remediation is required, Metro’s duty
to protect the City from liability for possible hazardous material
remedial action would be limited to the maximum per capita charges
mandated by state law.

Mr. Martin listed the advantages to Metro of entering into
this agreement. The agreement removes ambiquity in the existing
landfill agreement regarding responsibility for closure costs.
Metro ownership reduces the potential risks from uncoordinated
management of closure, end |use, and Smith/Bybee Lakes
implementation. Ownership also facilitates monitoring the facility
to comply with DEQ requirements. DEQ favors the agreement, because



SOLID WASTE COMMITTEE REPORT
RESOLUTION NO. 90-1314
Page Two

it reduces regulatory complexity. Another advantage is that the
North Portland community will be working with one rather than two
governments. With regard to risk, Mr. Martin stated that Metro
already bears responsibility for remediation. In his view,
transferring ownership to Metro reduces risk from lack of
coordination. - i '

In response to committee questions, Mr. Martin clarified that
Metro could decide to operate recreational programs, but that if
the programs were contracted, the City would have right of first
refusal.

Mr. Martin indicated there was still some question about the
" property description of the noncontiguous parcel. The committee
was willing to recommend approval contingent upon staff providing
an accurate description when this matter is considered by Council.

Councilor Wyers noted that she had given considerable thought
to the issue of liability, and had concluded that if remediation
is required, it is an appropriate regional responsibility for Metro
to assume.

, Committee members stated that the agreement appeared fair and
well-reasoned, and represented good work by all parties.

kf:a:\1314.res



MEIRO Memorandum

2000 S.W. First Avenue
Portland, OR 97201-5398

503/221-1646
DATE: November 8, 1990
TO: Metro Council
FROM: . b Martin, Solid Waste Director
: Recent Changes in the Metfo/city of Portland Agreement

Concerning St. Johns Landfill

Section 6 of the October 17 Draft Metro/City Agreement states that
within 30 days after adoption of the Agreement, the City will
transfer to Metro $908,070.48 from its End Use Fund, and $1,000,000
from its Refuse Disposal Fund. Because of timing constraints
regarding the development of a budget supplement, the City cannot
transfer most of this money by the above deadline. As a result,
since review by the Solid Waste Committee, the Agreement was modified
to transfer the above amounts (with accrued interest) in two
increments at different times.

To protect Metro's interest, Section 14, Default, was modified so
that Metro may terminate this Agreement and deed back all property to
the City if the City fails to make all payments contemplated by the
Agreement.

In addition to the above change, several other non-substantive

changes were made by the Metro General Council to clarify the
language of the Agreement. '

Recycled Paper



AGREEMENT

THIS AGREEMENT is entered into by and between the CITY OF
PORTLAND, 'OREGON ("City") and the METROPOLITAN SERVICE
DISTRICT ("METRO").

RECITALS:

A. City is a municipal corporation of the State of Oregon.
METRO is a METROpolitan Service District, established under ORS
Chapter 268.

B. City owns the St. Johns Sanitary Landfill (the
"Landfill"). The Landfill is located within the boundaries of
METRO and is currently used by residents and commercial refuse
haulers from METRO's solid waste planning area, both within and
without the City limits.

C. ORS 268.310 (a) authorizes METRO to provide facilities
for the disposal of solid waste.

D. Pursuant to an agreement effective June 1, 1980, and
amended October 19, 1983, the City transferred operational
responsibility, rate regulation, and control of the landfill
operations to METRO subject to the terms of the prior agreement.
That agreement was terminated and replaced with a new agreement
adopted on May 21, 1986 by City Ordinance No. 158522.

E. Subject to terms and conditions set fofth herein, METRO
is willing to assume ownership of City owned properties described
in Section 1 below which include the Landfill site. METRO is

further willing to continue to lease Parcel A from the City until
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such time as METRO no longer needs Parcel A for reasons other
than access.

F. City adopted the St. Johns Landfill End Use Plan (End
Use Plan) ‘on June 10, 1987 by Resolution No. 34295. The End Use
Plan, developed cooperatively with representatives of the
St. Johns community, proposed ultimate development facilities for _
the Landfill. However, the proposed Closure Plan developed in
1989 requires features such as a geomembrane cover which prohibit

most end uses of the Landfill for 20 years or more. Therefore,

the End Use Plan is superseded by this Agreement and the Smith &

Bybee Lakes Management Plan, 1990 (Lakes Plan). $he—menies

G. METRO is willing to accept custody and responsibility as
Trust Fund Manager of the Smith & Bybee Lakes Trust Fund (Lakes
Fund) which is to be established as part of the Lakes Plan. Such
responsibilities shall include conducting periodic audits of the
Lakes Fund as required by State Law and METRO Council review of
budgets implementing the Lakes Plan, proposed by the Smith &
Bybee Lakes Management Committee established in the Lakes Plan.

H. This Agreement is entered into pursuant to ORS
190.010.110 and ORS 268.300(2) and supersedes all previous
Agreements between METRO and the City regarding the ownership ;nd

operation of the Landfill.
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THE PARTIES AGREE AS FOLLOWS:
1. Transfer. City hereby transfers to METRO and METRO

accepts ownership of the Incinerator Road Bridge (hereinafter
Landfill Bfidge), Tax Lot (2), Section 36, T2N, R1W, W.M. (221.62
acres) except for that portion of Tax Lot (25 lying southwesterly
of the south bank of Columbia Slough (about 40.2 acres), Tax Lot
(5), Section 31, T2N, R1E, W.M. (213.22 acres) except for that
separate portion of Tax Lot (5) in section 32, T2N, R1B, W.M. and
in Section 5, TIN, R1E, W.M. (about 119 acres), Tax Lot (6),
Section 31, T2N, R1E, W.M.-(108 acres) and Tax Lot (30), Section
36, T2N, R1W, W.M. (273.6 acres) (net acreage of transferred
~parcels being about 657 acres) for the sale price of $1.00. With.
ownership of the landfill, METRO accepts the aufhority and
responsibility to implement the St. Johns Landfill Revised
Closure and Financial Assurance Plan (hereinafter Closure Plan)
as approved by the Oregon State Department of Environmental
Quality (DEQ) pursuant to OAR 340-61-033, 034. The City shall
not be responsible for any closure costs, including any long term
operations and maintenance costs except as provided in Sections 8
and 12, beldw. The City agrees that METRO may fill the st. Johns
Landfill to elevations necessary to comply with the Closure Plan,

state, or federal requirements. METRO agrees that the property.

hereby transferred shall be used for park and open space purposes

consistent with the Lakes Plan. and—that—permissien—te—eonstruet

shallnoet—beunreasenably—withheld+- The City further transfers
to METRO and METRO accepts the monies contributed from METRO to
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the City and designated by the City for use in implementing the
End Use Plan including monies in the City's "Refuse Disposal
Fund", City "End Use Fund", and any other City funds with
revenues related to Landfill closure and Lakes Plan
implementation and the interest these monies have accrued. The
monies to be transferred are itemized in Exhibit C attached and
incorporated herein. The City shall effect the transfer of real
property described in Section 1 through the execution and

delivery of the deeds in the form of attached Exhibit A on or

before December 31,.1990.

2. Road and Utility Easement and Planning Designation.

a. The parties recognize that permanent easements for
access and utilities are necessary for ownership of the
landfill and related properties transferred in this
Agreement. The City shall maintain for the benefit of
METRO, a right of access through Parcel A to Parcels B and C
to all existing roads, and the City shall maintain utilities
for electricity, sewer, potable‘water, natural gas, and any
other utility currently in use or needed for the Closure
Plan so long as METRO leases Parcel A or until permanent
easements have been executed. During or after closure of

the landfill, the City shall execute

permanent easements across Parcel A and connecting to the
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Landfill Bridge providing for access consistent with
development of the Smith-Bybee Lakes Management Piah; 'Upon
receipt of each permanént easement METRO shall be
résponsible'for maintenance of that facility.

b. METRO will actively seek any planning designation
of Landfill property heededffor recreational purposes
proposed in the Lakes Plan. )

c. The City shall, if needed to implement the Lakes
Plan, provide at least 40,000 squére feet ofVParcel A

- adjacent to the Landfill Bridge for a parking area.

3. Term. This Agreement shall be effective upon execution

3

continue 3

- until all remaining conditions contained
herein have been satisfied by both parties or December 31, 2020,
whichever'comes first.

4. Alternative.Solid Waste Management Unit Boundary.
In the event fhat_the DEQ permits an alternative solid waste
management unit boundary for the Landfill the City shall not

-withhold land under City ownership from inclusion in the boqndary

5. Improvements. The City at its option may, when METRO

no longer leases Parcel A, take ownership of any fixed structures
on Parcel A or require their removal at METRO's expense,
| provided that METRO may remove any scale mechanisms and

associated equipment which are the property of METRO. Any
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improvements or equipment currently located on Parcel A which are
necessary for METRO's post-closure maintenance responsibilities
shall remain and be operated and maintained by METRO until METRO
no longer .leases Parcel A. METRO shall maintain the Landfill
Bridge or other acceptable access to the Landfill consistent with
the Lakes Plan.

6. City End Use Plan; METRO Contributions. Pursuant to
Section 9 of the previous City/METRO Agreement

METRO has contributed $.40 per ton for all wasté landfilled in
the Landfill since January 1, 1987 for implementation of the End
Use Plan. The City has deposited these monies received from
METRO in the St. Johns Landfill End Use Fund where they have
drawn.interest. This Fund was estimated at $908,070.48 on June
30, 1990. The entire contents of this Fund, including all
interest accrued between January 1, 1987 and date of transfer,

shall be transferred to METRO. Within 30 days after this

Agreement has been adopted by both City and METRO Councils,

The End Use Plan shows that, beginning in 1987, the City

intended to use monies in the Refuse Disposal Fund which were
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obtained from Landfill lease payments for the End Use Plan.
Exhibit C shows that these monies were estimated to total
$2,233,522 on June 30, 1990. The Office of the City Auditor

shall issue a report verifying #% and the

correctness of the calculations, accounting procedures and
deposit and expense amounts used in Exhibit C on or before

December 31, 1990. Fhe—cityshall-depesit—§31;0060,000—ef—these
monies—inte—theLakes—Fund Within 30 days of the adoption of this

B>

Agreement by both City and METRO cOuncils;

g

. Subject to sufficient appropriations
during the City's annual budget process the estimated $1,233,522
remaining in the Refuse Disposal Fund (or corrected amount
established by the independent audit described above), plus 40%
of lease payments paid by METRO to the City subsequent to June
30, 1990, plus interest earned by the Refuse Disposal Fund on
these amounts, shall be deposited by the City into the Lakes Fund
on or before December 31, 1993.

For each ton of waste deposited in the St. Johns Landfill
after December 31, 1989, for which METRO charges a tipping fee,
METRO shall contribute $.40 per ton to the Lakes Fund. After
February 1, 1991 METRO shall qontribute $.50 per ton to the Lakes
Fund if METRO continues to deposit solid waste in St. Johns

Landfill. This contribution shall be made on or before January
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31 of each year for the tonnage deposited in the Landfill during

the preceding calendar yeer.

7.. articipation of City Parks Bureau in the Lakes n.
METRO shall afford to the City Bureau of Parks each year a right
of first refusal for an intergovernmental contract by METRO to
supervise, manage and operate recreation programs and pro;ects
recommended for Trust Fund expenditures in the Lakes Plan,
subject to available funds, by requesting Bureau participation
prior to implementing alternative means of operations. Bureau
participation shall be based on a scope of work developed by
Management Committee recomhendation and METRO budget approval.

8. Environmental Risks. As between METRO and City, METRO
accepts responsibility for all costs for correcting conditions
resulting from the use of the property as a municipal solid waste.
disposal landfill, including both (i) costs incurred because of
required amendments to the Closure Plan pursuant to either
‘changes in state or federal law.or a determination by the
appropriate federal or state agency that additional measures and
costs are required by applicable federal or state laws, and (ii)
costs incurred to remove or remediate hazardous wastes or
hazardous materials depesited into ﬁhe-landfill and released into
the environment suﬁject to the following provisions:

1. METRO's duty to protect the City from liability for
additional measures and costs required by epplicable

state or federal law to remove or remediate hazardous
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wastes or hazardous materials deposited into the
landfill and released .into the environment is limited
to holding the City harmless for_claims or causes of
.action initiated pursuant to federgl or state
environmental protection law pertaining to hazardous
wastes and hazardous materiais and shall be limited to
an amount equivalent to the m&ximum per capita charges
per local govérnment maﬁdatéd by.ORS 459.311(1). If
‘the costs of removal or remediation exceeds such
amount, METRO and the City each shall be s.bject to
such 1iability and have such rights to claim
contribution or to maké any and all claims against each
other as the law may provide and this Agreement shall
not constitute a waiver of any fight or defenée.
'2. This Agreement is not a waiver of either party's
right to pursué claims for environmental liability
aéainst any third.parties who generated wastes
deposited‘in the landfill includihg hazardous wastes.
3. This Agreément is not a release of waiver or
aéreement to hold harmless City for any costs
pecessitated by the deposit of wastes, including
hazardous wastes, in the landfill by the City in its
capacity as a geﬁerator of wastes including, but not
limited to,'deposit of sewage sludges or other wastes
produced by City facilities.

9. Indemnity:; Insurance.

St. Johns Landfill Agreement, 11/08/90 -- Page 9



a. Subjeéf to statutory and constitutional
restrictions on debt, if any, METRO shall ﬁold harmless the
City, its officers and employees and shall indemnify the
City, its officers and employeeé, for any claims or damage
to property or injury to persons which may be occasioned, in
whole or in part, bf METRO's lease of Parcel A. operation of
‘the Landfill.

b. METRO shall furnish and maintain such public
liability and property damage insurance, either through a
carrier or self insurance, including automotive coverage, as
will protect the éity from all claims for damage to property
or bodily injury, including death, which may arise from
gperations under this Agreement or in connection herewith,
including all operations of Subcontractors Such insurance
shall provide coverage of not less thaq $100,000 for bodily
injury for each person, $500,000 for each occurrence and not
less than $500,000 for property damage per occurfence. Such
insurance shall be without prejudice to coverage otherwise
existing therein, and shall name as additional insured the
City, its officers and employees. The insurance shall
further provide that the insurance shall not terminate or be
canceled prior to the completion of METRO's lease of
Parcel A without thirty (30) days written notice to the
Auditor of the City of Portland. Notwithstanding the naming
of additional insured, the insurance ghall protect each
insured in the same manner as though a separate policy had

been issued to each, but nothing herein shall operate to
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increase the insurer's liability as set forth elsewhere in

the policy beyond the amount or amounts for which the

insurer would have been liable if only one pefson or
interest had been named as insured. The coverage must apply
as to claims between insured on the policy. The limits of
the insurance shall be subject to statutory changes as to
maximum limits of liability imposed on municipalities of the

State of Oregon duriﬁg the term of the.Agreement.‘

C. METRO shall maintain on file with the City Auditor

a certificate of inéurance certifying the coverage required
under subsection (b). The adequacy of the insurance shall
be subject to the approval of the City Attorney. Failure to
provide proof of adequate insurance, as required hereunder,
or failure at any time to maintain such iiability insurance
shall be a default of the lease of Parcel A-in‘this

Agreement. ‘

10. 'Workers' Compensation Insurance. METRO agrees that it
and any subcontractor with whom.it may contract during METRO's
lease of Parcel A shall pro§ide workers' compensation coverage in
accordance with ORS Chapter 656, and maintain it for the duration
of this lease. Failure to maintain workers® compensation
insurance shall be a.default of this Agreement. METRO shall
assure that it énd any.subcontractor'with whom it may contract in
performance of this Agreement shall provide workers' compensation
coverage for all persons employed in performing services during
METRO's lease of Parcel A in accordance with ORS 656.001 to |

656.794, either as:
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(1) A carrier-insured employer; or
(2) A self-insured employer as provided by ORS
656.407,
Evidence of METRO's coverage shall be filed with the City and
kept current during METRO's lease of Parcel A.
11. METRO Rental of Parcel A
a. Until December 31, 1996 or final cover has been
placed on the entire solid waste disposal area, whichever
comes first, METRO may at its option continue to rent
Parcel A (desc.ibed in Exhibit B, attached) including all
roads and facilities from thé City except that the public
may not be permitted to dispose of mixed solid waste on
Parcel A.
) b. The rental amount shall be $120,000 per year,;
payable in advance per invoice from the City on the
anniversary date of the adoption of this agreement by METRO
Council. The first year's rent shall be paid fifteen (15)
days after the date of the adoption of this agreement by
METRO Council. METRO shall give City 90 days notice prior
to termination of the rental of Parcel A. Upon receipt of
notice of termination City shall within 30 days refund to
METRO the propértional part of the rent for that part of the
rental year for which METRO did not rent Parcel A. For the
month in which METRO Council adopts this Agreement METRO
shall not be required to pay thg Landfill rental payment
'required by the May 1986 City/METRO Agreement for any

portion of the month.
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12. Leachate Treatment Costs. If collection and treatment
from Subareas 1, 2, or 3 is required by the Closufe Permit or the
DEQ the City agrees to transport and treat including
pretreatmént, at its own expense, all leachate from these
subareas that is not prohibited from discharge into the City
sewer éystem and which is delivered to the City sewer at Columbia
Boulevard. The City shall transport and treat, at METRO's
expense, all leachate from the St. Johns Landfill expansion area
(See Exhibit D) collection system that is not prohibited from
discharge into the City sewer system and which is delivered to
the City sewer at Columbia Boulevard. It is the intent of METRO
and the City that leachate from the landfill will be regulated
under the City's industrial waste pretreatment program on the
same basis that industrial discharges from other sources are
regulated. The City agrees not to impose more stringent
pretreatment requirements on leachate than are imposed on
wastewaters from other sources unless required by state or
federal regulations. However, METRO and the City recognize that
state and federal regulatory authorities have the authority to
change industrial pretreatment requirements and that such changes
could have an impact on pretreatment requirements.

If the City notifies METRO that pretreatment requirements
for leachate are to be increased and it is agreed between the
parties (or determined by an arbitrator if the parties do not
agree) that the City is imbosing industrial pretreatment
requirements on METRO in a mofe stringent manner than it is

imposing requirements on other industrial dischargers, then the
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City shall be responsible for any leachate pretreatment costs in
excess of the costs METRO would incur if there were no
differential treatment.

13. -Delinquent Payments.

a. Payments due gi% y €ity under this Agreement

shall be considered delinquent if not paid before thirty
(30) days after thdse aates when payment is due and an
invoice is.feceived.' by—MEFRO+- Delinquent payments shall
be subject to interest calculated from the date the payment
is due to the date the payment is received. Interest rates
shall be the bank prime rate interest at First Interstate
bank less two percent (2%) effective at fhe time the payment

became delinquent.

P

b. €ity ¥ I
discretion, declare METRO—in ﬁ default after a payment has

y may, at any time in its

become delinquent. Acceptance of late payment(s) shall not
constitute a waiver of €ity!s ¥

right to declare MEFRO-in

g default for any subsequent delinquent payment.

L2

.14. Default; Remedies.

a. 1In the event METRO shall default on any of its
obligations under this Agreement, the City shall give METRO
written notice specifying the nature and the extent of the
default. METRO shall have one hundred twenty (120) days
from receipt of the notice to cure the default. If METRO is

unable or unwilling to cure the default, the City may cure
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the default and bill METRO for the reasonable costs and
expenses incurred in curing the default. |

b. In the event City shall default on any of its
obligations under this Agreement, METRO shall_éive City
written notice specifying the nature and extent of the
default. city shall have one hundred twenty (120) days from
receipt of the notice to cure the default. If City is
unable or unwilling to cure the default, METRO may cure the
default and deduct the reasonable costs and expenses
incurred in curing the default from the payments required to
be made by METRO under Section 11, METRO Rental of Parcel A.

o 38 The remedies specified in subsections (a) and
(b) shall be in addition to any other remedies available
under applicable law. Other remedies may include specific
performance and an action to recover all damages caused by

~the default, including but not limited to unpaid amounts and

attorneys' fees relating to the default.

15. Termination. This Agreement shall terminate upon the

occurrence of any of the following events:
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(b) in the event that METRO dissolves or terminates
its existence without a successor with Responsibility and
authority for regional solid waste disposal.
16L Approvals. Any approval required of the City or METRO

undef this Agreeﬁent shall not be unreésonably withheld.

| 17. Prior Agreements Superseded. All prior agreements
between the City and METRO relating to the operation and closure
of the Landfill are hereby terminated and shall be entirely

superseded by the terms of this Agreement.

This Agreement is authorized by City Ordinance No.

METROPOLITAN SERVICE DISTRICT CITY OF PORTLAND, OREGON
By, By
Executive Officer Commissioner of Public Works
By,

City Auditor

"APPROVED AS TO FORM: APPROVED AS TO FORM:

By . V By,
Metro General Counsel City Attorney

DON: JC
November 8. 1990
CTYMETFI.AGR
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Exhibit A

PROPERTY DEEDS
TEMPORARILY REMOVED



Agreement 901-438 Exhibit B

PARCEL “A*"

A tract of land in Sec. 36, T2N, RIW, W.M. described as follows by
Distances, Bearing and Coordinates on the Oregon Coordinate System
Horth Zone. éeginning at a point (Cdord. N 717565.1 1422412.5) on the
Easterl} line of the James Locmis D.L.C. S 20° 45' 07" E 466.8° from the
&.E. Cor. of the James Loomis D.L.C. (Coord. N 718001.7, E 1422247.1)
said beginning point being on the Southerly bank of the Columbia'SIough.
thence § 200 45' 07" E 1216'.2 along the Easterly line of James Loomis
D.L.C. and the Easterly line of Ramsey Villa Acres (a recorded Plat) to
2 point (Coord. N 716427.8, E 1422843.5), said'point being the most
Easterly Cor. of a 33° road on the Southeasterly line of Ramsey Villa Acres
and aoart of said Plat, thence S 61° 48' 04" w 659.4 along the Southerly
line of said 33' road to a point on the Northeasterly Right 6f Hay of
. Sh;oyard Access Road 1943 (Coord. N 716116.2, E 1422262.4). thence § 30°
| 8' 41" g Nn.s5° afonq the Northeasterly Right of Way line of Shipyard Access
Road 1943 to a point (Coord. N 716054.4 E 1422298.3) at the beginning of
& curve to the left, thence on a curve to the left along the Northerly
Right of Way line of Shipyard Access Road 1943 (curve radius of 1392.7,
central angle 17°'00'. chord bearing S 38° 51' 34 E, arc length 413.6) io
3 ooint (Coord. N 715733.5, E 1422556.8), said point being the most

' Westerly Cor. of that tract of land transferred to Merta J. and Oscar F.

Mason by Deed dated 3/26/47 and recorded in Book 1156, page 363, thence

% 479 ¢5' s3 1376.2' along the Westerly iine and the Westerly line
extended of the said Mason Tract to a point (Coord. N 716658.5, E 1423575.8)
on the South bank of Columbia Slough, thence Northwesterly along the South

sank of Columbia Slough to the point of beginning. Tract contains 18.2 acres.



Agreement 901-438 Exhibit C
St. John Landfill End Use Fund
August 1990

City Council Resolution No. 34295, June 10, 1987, which
adopted the St. Johns Landfill End Use Plan directed the Bureau of
Environmental Services (BES) to "... pursue implementation of this
[End Use] Plan including the establishment of a dedicated End Use
. Plan fund, ...". Ordinance No. 160973 (July 23, 1988) created the
St. Johns Landfill End Use by adding Section 5.04.310 to the City
Code.

Section 9 of the 1986 City/METRO contract requires that METRO
contribute $.40 per ton of waste placed in the Landfill from 1987
until closure (expected in 1991) for the End Use Plan. This
tonnage fee is to be paid at the end of each calendar year. The
correct amounts for 1987, 88 and 89 have been placed in the End
Use fund and continue to draw interest. None of these monies have
ever been spent and the June 30, 1990 balance was $908,070.48.
this the approved End Use Plan.

Since 1980 METRO has been making monthly Landfill lease
payments to the City. These payments have been deposited in the
Refuse Disposal Fund (RDF). The RDF which received almost all of
its money from Landfill lease payments between 1980 and 1987 had
grown to about $1,660,000 in 1987. Pages S-8, S-9, B-15, B-16 and
B-17 of the St. Johns Landfill End Use Plan, May 1987, show that
$1,500,000 of the 1987 RDF balance plus a portion of the lease
payments from 1987 until closure were to be placed int he End Use
Fund and draw interest. Calculation worksheets prepared for but
not included in the published End Use Plan show that 40% of the
lease payments from 1987 on were to be placed in the End Use Fund.

The majority of the 1987 End Use Plan is no longer feasible
for technical and environmental reasons which will not be discussed
"here. The landfill gas project was not feasible so there is no gas
revenue. However, the METRO CONTRIBUTIONS. shown in the center
column of the table on page B-16 have come in and have been
somewhat larger than expected. These amounts are the sums of
estimates of $.40 per ton money (explained above) and 40% of lease
payment money for each year (see above mentioned calculation
worksheets) . -

All lease payment money has remained in and continues to be
deposited in the RDF. Thus, there is no official accounting of the
lease payment money intended for End Use. The RDF draws interest,
receives monies from other sources and is wused for other
expenditures. However, with a few reasonable assumptions the
amount of lease payment money that was intended for End Use
purposes and the interest it has earned can be readily calculated.

1



Agreement 901-438 Exhibit C

Assumptions for calculation of lease payment money and interest
intended for St. Johns Landfill End Use Plan:

1.

2. .

3.

$1,500,000 deposited in fund on January 1, 1987.

40% bf each monthly lease payment deposited in the fund at
the end of the month.

Interest for each month is calculated by taking 1/12th of
monthly interest rate for all City funds (obtained from City
Treasurer's office) and multiplying by previous month's
balance. o

End Use expenses (expenses charged to BES Project No. 4296
from 1986 to June 30, 1990 as shown in the City's Financial
Management System (FMS) are accumulated for the fiscal year
and subtracted from the fund balance on June 30 of each fiscal
year.

i

The table on the following page shows the results of the above
assumptions with amount of lease payments plus interest intended
for the St. Johns Landfill End Use Plan to be $2,233,522.

Prepared by: Dan Miller
Bureau of Environmental Services
City.of Portland



LERSE FAYMENT MONEY INTENDED FOR ET.
FLUS INTEREST.

' 1,500, 000 DEFDSITED ON JAN 1,

Jar—-87
Feb-87
Mar—-87
Apr-87
May-87
Jun=-87
Jul-87
RAug-87
Sep-87
Oct-87
Nov—-87
Dec-87
Jarn-88
Feb-&8
Mar—88
Apr-£8
May-£&8
Jurn—88
Jul-8¢&
Rug-85
Sep-88
Oct-88
Nov-82
Dec-£8
Jar—8%9
Feb--85
Mar-83
Apr-813
May-85
Jurn-89
Jul-83
Aug-893
Sep-89
Oct-8&9
Ncwv—-83
Dec-89
Jar—=90
Feb-30
Mar-=90
Apr-=90
May-=90
Jur-=90

SJL
LERSE
c4, 037
24, 037
4,037

E4,037

24,037
2s, 755
&5, 755
2s, 755
£s,755
es, 755
£s,755
25,755
&s, 755
es, 755
£s,755
&s, 755
&5, 755
27,711
27,711
£7,711
27,711
27,711
27,711
7,711
&7, 711
27,711
27,711
7,711
27,711
27,859
&7, 259
£7,259
£7,259
27,259
27,859
£7,259
£7,259
27,259
£7,259
27,259
27,259
27,500

40%
9,615
9,615
9,E15
9,€E15
9,€E15
10, 302
10, 30&
10, 302
10, 30&
10, 30&
10, 302
10, 30&
10, 30&
10, Zo&
10, 302
10, 302
10, 30&
11,084
11,084
11,084
11,084
11,084
11,084
11,084
11,084
11,084
11,084
11,084
11, 084
10,904
10,904
10,904
10,904
10,904
10,904
10,904
10,904
10,904
10,904
10,904
10, 904
11,000

1387

INT.
RATE
S. 9%
S. 90%
S.97%
6. 08%
€.54%
€. BE%
€. 7€E%
€. 79%
€. 90%
7.27%
7.56%
7.54%
7. 4E%
e OS%
8. E~%
€. 88%
7.01%
7. 3%
7.43%
7.73%
8. 09%
8. 16%
8.37%
8.72%
8. 94%
9. 08%
S.18%
S. 43%
9. E3%
9. 4%
9. 40%
9. 07%
6.91%
8. 84%
8.59%
8.S5%
8.51%
8.43%
8. 43%
8. 48%
8. S0%
8.61%

1O

JOHNS LANDFILL END USE FLAN

INT.
AMOUNT

7,400
7,459
7,E3E
7,860
8,550
9, 072
8,c€3
8,405
8, €49
9,227
9,718
9,818
9,839
10,058
11,€€60
9, 432
9, 726
10,278
10,2318
10,873
11,527
11,781
12,2843
12, 985
13,430
13, ece
14,168
14,753
15,873
15, 500
15, 314
14,975
14,903
14,976
14,738
14,852
14,9€5
15, 006
15,188
15, 462
15, 68¢
16,079

END USE
EXFENSE

8s8s

34,600

FUND EAL
EY MONTH

1,517,015
1,534, 088
1,551, 335
1,568,810
1,586,975
1,466, 827
1, 485, 39z
1,504,099
1,53, 050
1,542,579
1,568,599
1,582,719
1, 602, 861
1,623, 221
1,645,183
1,664,917
1, €84, 945
1,666,475
1,687,878

1,709, 835

1,732, 44€
1,758, 318
1,778,€33
1,802, €48
1,827,163
1,85z, 07
1,877, 325
1,903, 162
1,929,520
1,955, 038
1,981,256
2,007,135
g, 03z, 94z
g, 058, 821
g, 084, 463
2,110,218
g,136, 087
2,161, 99€
g, 188,088
2,214,454
2,241,043
2,233, 5zc



Expansion area
St. Johns Landfill, 1983
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METRO Memorandum'

2000 S W. First Avenuc
Portland, OR 97201-3398
503221-1646

SOLID WASTE COMMITTEE

DATE:

TO:

October 16, 1990
Agenda Item No. 4

September 28, 1990

Tom De Jardin, Chair
Council Solid Waste Committee

FROM: é “géb Martin, Director of Solid Waste

RE:

ST. JOHNS LANDFILL AGREEMENT

I am responding to Karla Forsythe's September 12, 1990 memorandum
concerning council questions about the St. Johns Landfill agreement.

QUESTION:

ANSWER:

QUESTION:

ANSWER:

Recycled Papxr

What is the timing relationship between the closure of the
landfill and The Smith/Bybee Lakes Plan?

The Smith and Bybee Lakes Management Plan was approved in
concept through Resolution No. 90-1282 on June 28, 1990.
there will be a first reading of the ordinance to adopt the
Smith and Bybee Lakes Management Plan on October 11th
followed by a hearing with the Intergovernmental Relations
Committee on October 23. Final adoption of the Lakes
Management Plan is scheduled for November 8, 1990 in
conjunction with adoption of the new METRO/City of Portland
Landfill agreement. The Smith/Bybee Lakes Plan can be
implemented when approved by the City and METRO Councils.

&

Although St. Johns Landfill would “close" i.e. stop
accepting waste as a general purpose landfill in February
1991, the actual closure improvement construction process
is not expected to be complete until 1995. Implementation
of The Smith/Bybee Lake Plan can and should proceed
concurrently with landfill closure.

What are-the consequences for end-use management if METRO
does not own the landfill?

Under the current agreement the City has responsibility for
end-use management of the landfill. If the landfill
ownership was retained by the City, METRO would have to
obtain permission from the city to implement closure
improvements, post closure maintenance and monitoring, and
any changes to the above activities. Conflicts between
closure, post closure needs and end-use desires could
arise. In addition, METRO, not the City, is responsible to

1



QUESTION:

ANSWER:

QUESTION:

 ANSWER:

DEQ for landfill closures so METRO could be caught between
future conflicting policies of the City and DEQ. If METRO
developed methane gas recovery there would be a.three-way
contract among the City, METRO, and the gas developer.

This process is cumbersome, it could delay necessary
actions, and could become entangled in changing political
relationships between the City and METRO. Ownership of the
landfill gives METRO the freedom to pursue prompt and
effective steps to close the landfill and maintain and
monitor the landfill after closure.

Finally, without adequate control of the property and the
end-use plan it is conceivable that future property

management decision might jeopardize the integrity of the

closure structures resulting in increased liability for all
involved. _ : :

Which METRO department ultimately will be taking the lead
of post-closure uses?

' The Solid Waste Department would be responsible for

maintaining the landfill after closure and monitoring its
impact on the environment. The Planning and Development
Department would be responsible for coordination,
implementation of the SMITH/BYBEE LAKE PLAN including the
trust fund and end-use of the landfill. '

How does the potential for disposal of hazardous waste .
impact the ownership decision? To what extent is METRO
legally responsible for the landfill, independent of
potential ownership?

Under the City/METRO agreement, METRO assumes the
responsibility and potential 1liability of ownership of the’

'St. Johns Landfill. Although the closure -improvements

currently .under design are themselves intended to prevent’
ground and surface water contamination, it is possible that

"additional actions could be required in the future.

METRO already has responsibility for required future
remedial action as operator of St. Johns Landfill. The U.
S. Environmental Protection Agency (EPA) has published
interim guidelines for Federally required remedial actions
involving municipal solid waste disposal sites. The
guidelines state that "All parties that are
owners/operators of facilities will generally be notified
as potentially responsible." Thus, EPA would consider
METRO a potentially responsible party whether or not it
owned the landfill. oOur control of the property and its
future uses can reduce the risk of encountering future
remediation that can arise from use conflicts.
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QUESTION: If METRO assumes ownership, is it possible to sever

ANSWER:

'QUESTION:

ANSWER:

QUESTION:

ANSWER:

' QUESTION:

ANSWER:

potential liability so that the City retains some legal
responsibility?

~ Yes. Should additional remedial action be reduired, METRO

intends to collect any necessary funds for additional
remedial action from the solid waste disposal rates up to
the maximum per capita charges per year allowed in ORS
459.311. METRO and the City agree that METRO's duty to

_protect the City from liability for possible hazardous

material remedial action shall be limited to the maximum .
per capita charges mandated by ORS 459.311 (1).

Does the potential tax cap raise issues which impact the
ownership decision, given the City's limited ability to
:aise money except though property taxes?

Under the agreement the City weuld not be protected by

METRO from liability beyond the maximum per capita charges

mandated by ORS 459.311 (1). If the city were unable to
raise sufficient money for remedial action METRO would
likely be expected by the region to collect the funds and
carry out any future state or federally required remedial
actions at the St. Johns Landf111 whether or not METRO
owned the 1andflll.

What is the likelihood that after closure, METRO would be
‘required to take addltlonal action to meet federal - .
requirements? .

'The primary closure improvement is a cap over the landfill

which will interfere with contaminated water ‘(leachate) -
generation by blocking future rainwater percolation into
the solid waste. This is recognized method being used both
for many municipal landfill closures and also at federal
superfund sites. There is a remote possibility that METRO
could some day have to take additional action to control
contamination if the cap is less effective than intended.
Based on the large volume of information known so far, it
is expected that the cost would be far less than the cost
of the cap. Nothing known from the extensive testing which
has been done so far has resulted in a hazard ranking score
that would even come close to stlmulatlng federally
mandated remediation.

What are the implications of this decision fof METRO's
relationship with private landfills in the region?

It is not expected that METRO's ownership of St. Johns
Landfill would cause any change in METRO's current
relatlonshlp as a fellow landfill operator with private .
landfills in the region. Rossman's landfill in Oregon City

3



QUESTION:

'was never owned or operated by Metro so does not raise

issues regarding Metro ownership or closure, which are the
responsibllity of the owner.

How can the review process be structured to allow the

-.Counc11 ample time to review ‘the various ownership options

ANSWER:

hln detail? -

There are two options. Under the first option METRO
continues to lease the landfill which is owned by the City
of Portland, Under the second option METRO acquires
ownership of the landfill and adjacent city property. It
would appear that the Council's current review process is
adequate to review these options. Currently a joint METRO
Council/City Council Meeting is scheduled for November 8.
there is time for at least two Solid Waste Committeée
meetings and at least one full Council Meeting before this
date. Additional meetlngs could be scheduled- by the
Counc1l.
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.STAFF REPORT

CONSIDERATION OF RESOLUTION NO. 90-1314 FOR THE PURPOSE
OF APPROVING AN INTERGOVERNMENTAL AGREEMENT TO ASSUME
CUSTODY OF CERTAIN PUBLIC MONIES AND OWNERSHIP OF THE
ST. JOHNS LANDFILL AND CERTAIN ADJACENT LAND FROM THE
CITY OF PORTLAND

Date: August 17, 1990 Presented by: Bob Martin
. . < Jim Watkins

PROPOSED ACTION:

Approve Resolution No. 90-1314, which authorizes Metro to enter
into Intergovernmental Agreement No. 901-438 (attached) between
Metro and the City of Portland.

FACTUAL BACKGROUND AND ANATLYSIS

Currently, Metro operates the St. Johns Landfill under a rental
agreement with the City of Portland that was executed in May
1986. Metro must operate and close the landfill pursuant to an
Operations Plan taken from the 1985 Metro/BFI Contract. Metro
must pay a $2 per ton penalty if it disposes of more than a
specified quantity of waste per year. Metro must cease to accept
solid waste at the St. Johns Landfill in February 1991. Metro
pays rent to the City (currently approximately $330,000 per
year). Metro also pays $0.40 per ton (approximately $200,000
during the 1990 calendar year) for end use of the landfill.
Metro must set aside funds for closure and post-closure
maintenance.

The Agreement terminates December 31, 1991 or when the landfill
is fully utilized. At termination, Metro must leave the site
with control measures acceptable to the City. After termination,
- Metro is responsible for control and discharge of leachate from
the 1980 expansion area of the landfill. The City is responsible
for control and discharge of leachate from other areas of the
landfill. The City is responsible for unacceptable conditions
resulting from hazardous waste deposited while under City
control. The Agreement states that Metro is responsible for
unacceptable conditions resulting from hazardous waste deposited
while under Metro control and City ownership.

The current City/Metro Agreement is no longer adequate because it
is based upon a closure concept that is now obsolete in light of
the Revised Closure and Financial Assurance Plan reviewed by the
Metro Council in October 1989, and directives from the Oregon
Department of Environmental Quality (DEQ). For example, the
mandated final contours in the Agreement do not provide adequate
slopes for drainage. Although Metro operates the landfill under
a DEQ permit in Metro's name, the obsolete Agreement gives the
City the power to delay or veto efforts by Metro to make changes



" implementing the Revised Closure Plan or DEQ requirements. The
present agreement also contains no clear statement concerning
responsibility for post-closure maintenance costs. To remedy
these inadequacies, Metro and the City began negotiations from
which resulted the attached Metro/City of Portland
Intergovernmental Agreement No. 901-438.

Under this Agreement, Metro assumes ownership of the 776 acre
City-owned parcel, which includes the St. Johns Landfill site
northeast of Columbia Slough, and the City property in the
wetlands immediately adjacent to the landfill.

Metro assumes responsibility for a trust fund made up of
approximately $3.1 million of Metro Lease and End-use Payments
which were originally intended by the City for implementation of
the City's 1987 St. Johns Landfill End-use Plan. Metro takes
custody of $1.9 million 30 days after the Agreement is adopted.
By January 31, 1993, Metro assumes custody of the remaining

$1.2 million plus interest. Under the proposed Agreement, this
trust fund, including interest, must be used by Metro to
1mp1ement the 1990 Smith and Bybee Lakes Management Plan, which
is a land use plan for St. Johns Landfill end-use and management
of the surrounding wetlands. Metro affords the City of Portland
Parks Bureau a right of first refusal of a contract to implement
recreation programs under the Smith and Bybee Lakes Management
Plan. This Agreement supersedes the 1987 City End-Use Plan.

Metro would continue to contribute $0.40 to the trust fund for
every ton of solid waste incorporated into the St. Johns
Landfill. This would add approximately $200,000 to the trust
fund as of February 1991. If limited purpose landfill waste is
deposited after February 1, 1991, this contribution would
increase to a minimum of $0.50 per ton.

Metro would continue to rent for $120,000 per year..City property
southwest of the Columbia Slough for scalehouse operation until
this property is no longer needed for any purpose but access.

As part of the Agreement, the City would grant to Metro at no
cost a permanent easement through this property needed for access
and utilities on Metro land.

Under this Agreement, Metro assumes the responsibility and
potential liability of ownership of the St. Johns Landfill.
Although the closure improvements currently under design are
themselves intended to prevent ground and surface water
contamlnatlon, it is possible that additional action could be
required in the future.

In reality Metro already has responsibility for required future
remedial action as operator of St. Johns Landfill. The U.S.
Environmental Protection Agency (EPA) has published interim
guidelines for federally-required remedial actions involving
municipal solid waste disposal sites. The guidelines state that
"All parties that are owners/operators of facilities will
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~generally.be notified as potentially responsible." Thus, EPA
would consider Metro a potentially responsible party whether or
not it owned the landfill.

Should additional remedial action be required, Metro intends to
collect any necessary funds for additional remedial action from
the solid waste disposal rates up to the maximum per capita
charges per year allowed in ORS 459.311. Metro and the City
agree that Metro's duty to protect the City from liability for
p0551b1e hazardous naterial remedial action shall be limited to
maximum per capita charges mandated by ORS 459. 311(1). As a
practical matter, Metro would likely be expected by the region to
collect the funds and carry out any future state- or federally-
required remedial actions at the St. Johns Landfill whether or
not Metro owned the landfill.

BUDGET IMPACT

By signing this Agreement Metro would be assuming the City's
estimated $5.5 million post-closure maintenance costs. Metro
will acquire $1.9 million within 30 days after the agreement is
adopted by both parties, and $1.2 million more plus interest by
December 31, 1993. Under the Smith and Bybee Lakes Management
Plan, this money would become an endowment fund from which all
interest and principal would be used by Metro as Trust Fund
Manager to implement the plan. Also, Metro would continue to
allocate to this fund the amount per ton specified in the
Agreement, as long as solid waste is disposed of in the landfill.
Since the current budget and disposal rates are based on a $0.40
per ton allocation, a budget adjustment and a rate increase
adjustment may be required if the allocation increases to $0.50
per ton. Metro would allocate money from the trust fund for
projects recommended by a Management Committee of interested
parties, including Metro.

When this Agreement is signed, Metro's rent for the St. Johns
Landfill (Parcel A) drops to $120,000 per year which is due
within 15 days of the adoption of this Agreement. There is
sufficient money budgeted for this purpose.

Whether or not this Agreement were signed, the St. Johns Landfill
Reserve Account would continue to fund closure, post-closure
care, and mitigation of environmental impacts caused by the

St. Johns Landfill (Metro Ordinance No. 89-300).

VE OFFIC COMMENDATION
The Executive Officer recommends adoption of Resolution No. 90-

1314.

DMO: jc
September 24, 1990
STAFFO817.RPT



MELRG Memorandum

2000S W First Avenue
Portland, OR 97201-5398

503 221-1646
DATE: October 17, 1990
TO: Karla Forsythe, Council Analyst
FROM: Dennis O'Neil, Senior Solid Waste Planner%jﬂ}\.
RE: Latest Draft of Metro/City of Portland Agreement Concerning

St. Johns Landfill

Attached is the latest draft, dated October 17, 1990, of the
Agreement between Metro and the City of Portland concerning St. Johns
Landfill. This draft contains added language (highlighted) in
Section 1, page 3. This language refers to a 119 acre parcel of
city-owned wetland along the east edge of Smith Lake. This parcel is
physically separate from the City-owned wetland surrounding the

St. Johns Landfill. The City desires to retain ownership of this
parcel. Metro negotiators agreed because it is not adjacent to the
landfill. This language change makes it clear that this parcel is
not included in the property transfer. Thus, the total acreage
transferred to Metro is reduced from 776 acres (presented in the

- staff report) to 657 acres. This change was proposed by staff when
the Council Solid Waste Committee discussed the Agreement on

October 16, 1990.

Attachment

DON:jc

Recycled Paper



AGREEMENT

THIS AGREEMENT is_entered into by and between the CITY OF
PORTLAND, OREGON ("city") and the METROPOLITAN SERVICE
DISTRICT ("METRO"). '

RECITALS:

A. City is a municipél corporation_of the State of Oregon.
METRO is'a METRopolitan‘Service District, established under ORS
' Chapter 268. '

B. City owns the St. Johns Sanitary Landfill (the
"Landfill"); “The Landfill is located within the boundaries of
METRO and is currently used by fesidgnts and commercial refuse
héulers from METRO's solid waste planning aréa, both within and
without the City limits.: _

~ C.. ORS 268.310 (a) authorizes METRorto provide facilitieé'
}for the disposal of solid waste. | |

o D.. Pursuant to an agreement effective June 1; 1980, and

amended October 19, 1983, the city tréhsferred operational .
. responsibility, rate regﬁlétion,ﬂand control of the landfill
operations tp_METRo.gubject to the terms of the prior Agreeﬁent.A
That agreemgﬁt waé terminaﬁéd and>rep1aced wifh a neﬁ agreement
adopted on May 21, 1986 by City Ordinance No. 158522.

E. Subject to termsvahd conditions set forth-herein,1METRo
is willihg to assume ownefship of City owned prbpertieé described
in Section 1 below which include the Landfill site. METRO ié

further willing to continue to lease Parcel A from the City until

St. Johns Landfill Agreement, 901-438, 10/17/90 =-- Page 1



such time as METRO no longer needs ?arcel A for reasonswother
than access. | |

F. City adopted the St. Johns Landfill End Use Plan (End
Use Plan) on June 10, 1987 by Resolution No. 34295. The End Use
Plan, developed cooperatively with representatives of the
St. Johns community, proposed ultimate development facilities for'
~ the Landfill. However, the proposed Closure Planpdeveloped in |
1989 requires features such as a geomembrane cover Vhich prohibit
‘most end uses of the Landfill for 20 years or more. Therefore, .
the End Use Plan is superseded by this Agreement and the Smith &.v
Bybee Lakes Management Plan, 1990 (Lakes Plan). The monies
intended for the End Use Plan, as itemized in this Agreement,
shall be deposited in the Smith‘& Bybee Lakes‘Trust Fund (Lakes
| Fund) and usedvfor the Lakes Plan which includes projects on the
landfill site. |

G. METRO is willing'to accept custody and responsibility as
Trust Fund Manager of the Smith & Bybee Lakes Trust Fund' (Lakes
Fund) which is to be.established as part of the Lakes Plan. Such
responsibilities shall include conducting periodic ‘audits of the
Lakes Fund as required by State Law and METRO Council review of
budgets implementing the Lakes Plan, proposed by the Smith & —
- Bybee Lakes Management cOmmittee established in the Lakes Plan.

 H. This Agreement~is entered 1nto pursuant to ORS

190 010. 110 and ORS 268. 300(2) and supersedes all previous
Agreements between METRO and the City regarding the ownership ‘and
operation of the Landfill. |

'st. Johns Landfill Agreement, 901-438, 10/17/90 -- Page 2



THE PARTIE GREE AS FO WS :

1. Transfer. City hereby transfers to METRO and METRO
accepts ownership of the Incinerator Road Bridge (hereinafter
Landfill Bridge), Tax Lot (2), Section 36, T2N, R1W, W.M. (221.62
acres) except for that portion of Tax Lot (2) lying southwesterly

of the south bank of Columbia Slough (about 40.2 acres), Tax Lot

(3), Section 31, T2N, R1E, W.M. (213.22 acres)

Tax Lot (6),
Section 31, T2N, R1E, W.M. (108 acres) and Tax Lot (30), Section

36, T2N, R1W, W.M. (273.6 acres)

for the sale price of $1.00. With
ownership of the landfill, METRO accepts the authority and
responsibility to implement the St. Johns Landfill Revised
Closure and Financial Assurance Plan (hereinafter Closure Plan)
as approved by the Oregon State Department of Environmental
Quality (DEQ) pursuant to OAR 340-61-033, 034. The City shall
not be responsible for any closure costs, including any long term
operations and maintenance costs except as provided in Sections 8
and 12, below. The City agrees that METRO may fill the St. Johns
“Landfill to elevations neceséary to comply with the Closure Plan,
state, or federal requirements. METRO agrees that the property
hereby transferred shall be used for park and open space purposes
consistent with the Lakes Plan and that permission to construct
facilities on and use the property as described in the Lakes Plan

shall not be unreasonably withheld. The City further transfers
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to METRO and METRO accepts the monies contributed frem METRO to
the City and designated by the City for use in implementing the
End Use Plan including monies in the City's "Refuse Disposal
Fund“, City "End Use Fund", and any other City funds with |
revenues related to Landfill closure and Lakes Plan
implementation and the interest these monies have accrued.  The
monies to be transferred are itemized Exhibit C attached and
incorporated herein. The City shall effect the'transfer of real
property described in Section 1 through the execution and,
delivery'of the deeds in the form of attached Exhibit A on‘er
before December 31, 1990. | |
2. Road and Utility Easement and Planning De51gnat10n,
a. The parties recognize that permanent'easements”fer
access_and utilities are necessary for ownership ef the l |
landfill and related properties transferred in this |
Agreement.' The C1ty shall maintain for the benefit of
METRO, a rlght of access through Parcel A to Parcels B and C a
to all ex1st1ng roads, and the C1ty shall malntaln ut111t1es
for electrlclty, sewer, potable water, natural gas, and any
other utility currentiy in'ase or needed for the Closure
Plan so long as METRO leases Parcel A or until permanent
easements haﬁe been exeeated. During or after closure of
the landfill, the'cityvshall exethe permaneﬁt easements
across Parcel A and connecting to the Landfill Bridge'
providiné for access consistent with development of the

Smith-Bybee Lakes Management Plan. Upen‘receipt of each
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permanent easement METRO shall be responsible for
malntenance of that fac111ty. |

b. METRO will actlvely seek any plannlng designation
of Landfill property needed for recreatlonal purposes
proposed in the Lakes Plan. A

c. The City shall, 1f needed to 1mp1ement the Lakes
Plan, provide at 1east 40,000 square feet of Parcel A
adjacent to the Landfill Bridge for a parking area.

3. Term.. This Agreement shall'be effective upon execution
and any term remaining after transfer‘of broperty ownership shall_
'continue until all remaining_conqitions contained herein have
been satisfied by both parties or December 31, 2020, whichever .
comes first. | | | | |

4. Alternative Solid‘WastevManagement Unit Boundary.
In the event that the DEQ permits an‘alternative solid waste
management unit boundary for the Landfill the City shall.not
withhold land under City ownership frem inclusion in'the
boundary. | | |

5. Imgrovements; The Clty at its optlon may, when METRO
_no 1onger leases Parcel A, take ownershlp of any flxed structures

on Parcel A or-requlre their removal at METRO's expense,
- pro#ided.that.METRO may remove any ssale,Mechanisms and
associated:equipnent which are theléroperty of METRO. 'Any
_improvements“of equipment“eurrently_1e¢ated on Parcel A which are
,neeessary for ﬁETRQ's post-closure maintenance respensibilities

shall remain and be operated and maintained by METRO until METRO
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no longer leases Parcel A. METRO shall malntaln the Landfill
Bridge or other acceptable access to the Landfill consistent wlth
the Lakes Plan.

6. City End Use Plan; METRO Contributions. Pursuant to

‘Sectlon 9 of the‘previous City/HETRO Agreement METRO has
contributed $.40 per ‘ton for all waste landfllled in the Landflli
since January 1, 1987 for 1mp1ementatlon,of the End Use Plan.
Thevcity has deposited these_monies received from‘HETRo in the

- st. Johns Landfill End Use Fund nhere they have drawn interest. '
'This Fund was estimated at $908,070.48 on June 30,.1990. The
entire contents of thls Fund, including all 1nterest accrued
.between January 1, 1987 and date of transfer, shall be
transferred to METRO withinf30 days after this’ Agreement has heen
adopted by both Clty and METRO COUhCllS.

The End Use Plan shows that, beglnnlng in 1987, ‘the City intended
to use monies in the Refuse Dlsposal Fund which were obtained .
from Landfill lease payments for the End Use Plan. Exhlblt c .
shows that these monies were est;mated to tota1‘$2,233,522 on
June 30; 1990;.'The Ooffice of the City Auditor shall issue‘a
report verifying the correctness of the calculatlons, accounting
_procedures and deposit and expense amounts used in Exh1b1t C on .
or before December 31, 1990. The City shall deposxt $1 000,000
of these monies into the Lakes Fund within 30 days of the '
adoption of this Agreement by both city and METRO Councxls or
"within 30 days'of'the creation of the Lakes Fund whichever occurs

later. Subject to sufficient appropriations during the.City's
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annual budget process the estimated $1,233,522 remaining in the
Refuse Disposal Fund (or corrected amount established by the
independent audit described above), plus 40% of lease payments
paid by METRO to the City subsequent to June 30, 1990, plus
interest earned by the Refuse Dispos;l Fund on these amounts,
shall be deposited by the City into the Lakes Fund on or before
December 31, 1993.
For each ton of waste deposited in the St. Johns Landfill after
December 31, 1989, for which METRO charges a tipping fee, METRO
shall contribute $.40 per ton to the Lakes Fund. After
February 1, 1991 METRO shall contribute $.50 per ton to the Lakes
Fund if METRO continues to deposit solid waste in St. Johns |
Landfill. This contribution shall be made on or before January
31 of each year for the tonnage deposited in the Landfill during
the preceding calendar year. |

7. Participation of City Parks Bureau in the Lakes Plan.
METRO shall afford to the City Bureau of Parks each year a right
of first refusal for an intergovernmental contract by METRO to
supervise, manage and operate recreation programs and projects
recommended for Trust Fund expenditures in the Lakes Plan,
_subject to available funds, by requesting Bureau participation
prior to implementing alternative means of operations. Bureau
participation shall be based on a scope of work developed by
Management Committee recommendation and METRO budget approval.

8. Environmental Risks. As between METRO and City, METRO

accepts responsibility for all costs for correcting conditions
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resulting from the use of the property as‘a‘municipal solid waste

disposal landfill, including both (i) costs incurred because of

required amendments to the Closure Plan putsuant to either

changes in state or federal law or a determination by the

appfopriate federal or state agency that additional measures and

costs are required by applicable federal or state laws, and (ii)

costs incurred to remove or remediate hazardous wastes or

“hazardous materials deposited into the landfill and released into

‘the environment subject to the following provisions:

1.

METRO's duty to protect the City from liability for
additional measures and costs required by appiicable'
state or federal_law to remove or remediate hazardous
wastes or hazardous materials deposited into the
landfill and released into the environmentbis iimited

to holding the City harmless for claims or causes of

e aétion initiated persuant to federal. or state.

~environmenta1 protectlon law pertalnlng to hazardous

wastes and hazardous materlals and shall be llmlted to
an amount equlvalent;to the maximum per caplta»charges
per local government mandafed by ORS 459.311(1). 1If
the costs of removal or remediation exceeds such

amount, METRO and the City each shall be subject to

‘such liability and have such rights to claim

contribution or to make any and all claims against each
other as the law may provide and thié'Agfeement shall

not constitute a waiver of any right or defense.
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2. Tﬁis Agreemeht is not a waivér‘of'either party's right
to pursue claims for enviroﬁmenﬁal liability against
any third‘parties who generated wastes deposited in the
landfill 'including hazardous wastes.

3. . This Agreément is not a felease or Qaiver or agreement
to hold harmless City for any costs necessitated by the
deposit of wastes, including hazardous wéstes, in the

 landfill by the City in itg capacity aé a generator of
waste; includihg,“but not limited to, debosit of sewage
sludges or other wastes produced by City facilities.
9. Indemnity: Insurance.

a. Subject ﬁo statutory and consfiﬁutional
restrictions on debt,‘if'ény; METRO shall hold harmless thé‘
City, its officers ahd émployees and shall indemnify the
City, its officers and emploYeés, for;ahy clgims or damage
to property or injufy to personé'which may be occasioned, in

. whole or in part, by METRO's lease of Parcel A. operation éf

‘the Landfill. |
b. METRO shall furnish and maintain such public

liability and prdperty damage.insurance, either through a

cafrienbor self insurance, including automotive coverage, as

will protect the city from all cléims for damage to property
or bodily injury, including death, which may arise from
operations under this Agréemenﬁ or in connection herewifh,
iﬁcluding all operations of Subcontractbfs Such insurance

shall provide covefage of not less than $100,000 for bodily
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injury for each person, $500,000 for each occurrence and not
less than $500,000.fdrhpropérty damagé per occurrence. Such
insurance shall be without prejudice to'coverage 6therwise
'exiSting therein, and shall naﬁe'as additional insured the
City, its officers and employees. The insurance shall
fﬁrther:provide that the insurance shall not terminate or be
cancelled prior to the cqmpletion‘of METRO's lease of
Parcel A without thirty (30):days written notice to the
Auditor of the City of. Portland.* thwithstanding the naming
of additional insured, thé4insurance shall protect each
insured in ‘the same manner as‘thbugh a separate policy had
been iséued to each, but nothing herein-shall operate to
increase the insurer's liability as set forth elsewhere in
the policy beyond the amount or amounts for which the
insurer ﬁould have been liable if only one person or
interest had been naﬁed.és insured.b The coverage muét apply
as to claiﬁs between insured on the policy. Thé limits of
the insurance shall be subject to statutory changes as to
maximum limits of liability imposed on municipalities of the
- State of Oregon during the term of the Agreement.
%. METRO shall maintain on file with.the City Auditor
a certificate of'insurahce certifying the'cove:age requiréd
under subseétion (b). The édeéu;cy.of the insurance Shéli
‘be subject to the approval of the Citf Attorney. Failﬁre to 
provide proof: qf adequate insurance, as]reqﬁired hereunder,

or failure at any time to maintain such'liability insurance
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shall be a default of the lease of Parcel A in this

Agreement.

10. Workers' Compensation Insurance, METRO agrees that it
and any subcontractor with whom it may contract during METRO's
lease of Parcel A shall provide workers' compensation coverage in
accordance with ORS Chapter 656, and maintain it for the duration
of this lease. Failure to maintain workers' compensation
insurance shall be a default of this Agreement. METRO shall
assure that it and any subcontractor with whom it may contract in
performance of this Agreement shall provide workers' compensation
coverage for all persons employed in performing-services during
METRO's lease of Parcel A in accordance with ORS 656.001 to
656.794, either as:

(1) A carrier-insured employer; or
(2) A self-insured employer as provided by ORS
656.407,
Evidence of METRO's coverage shall be filed with the City and
kept current during METRO's lease of Parcel A.
11. METRO Rental of-Parcel A
a. Until December 31, 1996 or final cover has been
placed on the entire solid waste disposal area, whichever
comes first, METRO may at its option continue to rent

Parcel A including all roads and facilities from the City

except that the public may not be permitted to dispose of

mixed solid waste on Parcel A.
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b. The rental amount shall be $120,000 per year,
payable in advance per invoice from the City on the
annivereaty date of the edoption of.this agreement by METRO
Council. The first year's rent shall be paid fifteen (15)
days after the date of the adoption Qf}this agteement by
METRO Council. METRO shall give City 90’days‘notice prior
'to termination of the rental of Parcel A. Upon.feceipt of
notice of termination City shall witﬁi; 30 days refund to
METRO the probortional part of the rent fordthat part of the
rental year for which METRO did not rent Parcel A. For the
month “in which METRO' Council adopts this Agreement METRO
shall not be required‘to pay the Landfill rental payment
required by thevMay 1986 City/METRO Agreement for any
portien of the month. |
12. ILeachate Treatment Costs.  If collection and treatment

from Subareae 1, 2, or 3 ie'required by the'CIOSure Permit or the
DEQ the City egrees to transport and treat including
pretreatment, at its own expense, all leachate fromithese
subareas that is not prehibited-from discharge'into the City
seyer system and which is delivered to the City sewer at Columbia
_ Boulevard. The City shall transport and treat, at METRO's

| expense, all leachate from the St. Johns:Landfill expanSion.area
(See_Exhibit D) collection system that is net prohibited from
discharge into the-city sewer system and which is delivered to
the City sewer at Columbia Boulevard. It is the intent of METRO

and the city that leachate from the landfill will be regulated
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- under the City's industrial waste pretreatment program on the
same basis that industriai discharges from other sources are
regulated. The City agrees not to impose more stringent
pretreatment requirements on_leachate.than are imposed on
wastewaters from other sources unless required by state or
federal requlations. However, METRO and the City recognize that
state and federal‘regulatory authorities have the authority to
change industrial pretreatment requirements and that such changes
could have an 1mpact on pretreatment requ1rements.

If the City notifies METRO that pretreatment requirements
for leachate are to be 1ncreased and it is agreed between the
parties (or determined by an arbitrator if the parties do not
agree) that the City is imposing industrial pretreatment
requirements on METRO in.a more'stringent manner than it is
1mp051ng requirements on other 1ndustr1al dischargers, then'the
City shall be respon51b1e for any leachate pretreatment costs in
excess of the costs 'METRO would incur if there were no )
differential treatment.

' 13,: Delinquent éayments.
- ‘Payments dueicity under this Agreement shall be |
considered delinquent if not paid before thirty (30) days——
- .after those dates when payment is due and an invoice is
received by METRO. ' Delinquent paymentS'shall be subject to
. interest calculated.from the date the payment is due to the
vdate the payment is received. 'Interest rates shall be the

bank prime rate 1nterest at First Interstate bank less two
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percent (2%) effective at the time the payment'became
'dellnquent. o | t

b. City may, at any time 1n.1ts discretion, Aeclare
METRO in'default after a payment has become delinquent.
Acceptance of late payment(s) shall not constitute a waiver
of City's right to declare METRO in default for any
subsequent delinquent payment.

14. e : ies

‘a. In the event METRO shall default on any of its .
obligations under this Agreement, the C1ty shall give METRO
written notice specifying the nature and the extent of the
default. METRO shall have-one'hundred twenty (120) days
from receipt of the notice to cure the default.. If METRO is
unable or'unwilling to cure the default, the City may'cure
the default and bill HETRO for the reasonable costs and
expenses incurred in curing ‘the default.

b. In the event City shall default on any of its
obligations under this Agreement, METRO shall give'city
written notice Specifying the nature and extent'of the

" default. City‘shall have one hundred twenty (120)‘days from
receipt of the notice to cure the default. If City is

~'unable or unwilling to cure the default,‘METRb may cure the
default and deduct the:reasonable costs andrexpenses
incurred in curing the default from the payments required to’

be made by METRO under Section 11, METRO Rental of Parcel A.
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c. The remedies spec1f1ed in subsections (a) and
(b) shall be in addition to any other remedies avallable
-under applicable law. Other remedies may include spec1f1c'
performance and aﬂ actioﬁutd recover'allxdamages caused by
the default, including but not limited to unpaid amounts and.
attorneys' fees relating to the default. |
15. Ig;ming;ignL This Agreement shall terﬁinate upon the
occurrence of any of the folloﬁing events: i
(a) the natural expiration of the term of this
‘Agreement pursuant to Sectlon 3, Term;
.(b). in the event that METRO dissolves or termlnates
its ex1stence w1thout a successor with Respon51b111ty and
.'authorlty for reglonal solld waste. disposal.
16. Agprovals. Any approval required of the City or METRO

under this~Agreement shall not be unfeasonably withheld.
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17. Prior Agreements Supezseggg, All prior agreements

between the City and METRO relatlng to the operatlon and closure

of the Landfill are hereby termlnated and shall be entlrely

"superseded by the terms of this Agreement.

This Agreement is authorized by City Ordinance No.

METROPOLITAN SERVICE DISTRICT

By

Executive Officer.

APPROVED AS TO FORM:

By

‘Metro General Counsel

DONjc
_October 17, 1990
_ CITYMETR.AGR -

CITY OF PORTLAND, OREGON

By, -
.Commissioner of Public Works

By.

City Auditor

APPROVED AS TO FORM:

By

City Attorney
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PROPERTY DEEDS
TEMPORARILY REMOVED
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PARCEL "A"

A tract of land in Sec. 36, T2N, RIW, W.M. described as follows by

Distances, Bearing and Coordinates on the Oregon Coordinate System
Horth Zone. Beginning at a point (Coord. N 717565.1 E 1422412.5) on the
Easterly line of the James Loomis D.L.C. S 200 4s° 07" E 466.8' from the
N.E. Cor. of the James Loamis 0.L.C. (Coord. N 718001.7, E 1422247.1)
said beginning point being on the Southerly bank of the Columbia.s1ough.
thehce S 209 45' 07° € 1216'.2 along the Easterly line of James Loomis
0.L.C. and the Easterly line of Ramsey Villa Acres (a recorded Plat) to
a2 point (Coord. N 716427.8, E 1422843.5), said point being the most
Easterly Cor. of a 33° road on the Southeasterly line of Ramsey Villa Acres
and aoart of said Plat, thence § 61° 48' 04" W 659.4 along the Southerly
Iine of said 33 road to a po1nt on the Northeasterly Rauht of Hay of
Shibyard Access Road 1943 (Coord. N 716116.2, E 1422262.4), thence § 30°
8' 41" g n.s5° along the Northeasterly Right of Way line of Shipyard Access
Road 1943 to a point (Coord. N 716054.4 E 1422298.3) at the beginning of
8 curve to the left, thence on a Curve to the left along the Northerly
Right of Way line of Shipyard Access Road 1943 (curve radius of 11392. 7.
central angle 179 CO*, chord bearing S 38° 51' 34* E, arc length 413. 6) to

a ooint (Coord. N 715733. S, E 1422556.8), said point being the most

) vesterly Cor. of that tract of land transferred to Merta J. and Oscar F.

“ason by Deed dated 3/26/47 and recorded in Book 1156, page 363, thence

% 479 45' 53" € 1376.2' along the Westerly iine and the Hesterly line

- extended of the said Mason Tract to a point (Coord. N 716658.5, E 1423575.8)
on the South bank of Columbia Slough, thence Northwesterly along the South

Sank of Columbia Slough to the point of beginning. Tract contains 18.2 acres,



Agreement 901-438 Exhibit C
St. John Landfill End Use Fund
August 1990

City Council Resolution No. 34295, June 10, 1987, which
adopted the St. Johns Landfill End Use Plan directed the Bureau of
Environmental Services (BES) to "... pursue implementation of this
[End Use] Plan including the establishment of a dedicated End Use
Plan fund, ...". Ordinance No. 160973 (July 23, 1988) created the
St. Johns Landfill End Use by adding Section 5.04.310 to the City
Code.

Section 9 of the 1986 City/METRO contract requires that METRO
contribute $.40 per ton of waste placed in the Landfill from 1987
until closure (expected in 1991) for the End Use Plan. This
tonnage fee is to be paid at the end of each calendar year. The
correct amounts for 1987, 88 and 89 have been placed in the End
Use fund and continue to draw interest. None of these monies have
ever been spent and the June 30, 1990 balance was $908,070.48.
this the approved End Use Plan.

Since 1980 METRO has been making monthly Landfill lease
payments to the City. These payments have been deposited in the
Refuse Disposal Fund (RDF). The RDF which received almost all of
its money from Landfill lease payments between 1980 and 1987 had
grown to about $1,660,000 in 1987. Pages S-8, S-9, B-15, B-16 and
B-17 of the St. Johns Landfill End Use Plan, May 1987, show that
$1,500,000 of the 1987 RDF balance plus a portion of the lease
payments from 1987 until closure were to be placed int he End Use
Fund and draw interest. Calculation worksheets prepared for but
not included in the published End Use Plan show that 40% of the
lease payments from 1987 on were to be placed in the End Use Fund.

The majority of the 1987 End Use Plan is no longer feasible
for technical and environmental reasons which will not be discussed
here. The landfill gas project was not feasible so there is no gas
revenue. However, the METRO CONTRIBUTIONS. shown in the center
column of the table on page B-16 have come in and have been
somewhat larger than expected. These amounts are the sums of
~ estimates of $.40 per ton money (explained above) and 40% of lease
payment money for each year (see above mentioned calculation
worksheets).

All lease payment money has remained in and continues to be
deposited in the RDF. Thus, there is no official accounting of the
lease payment money intended for End Use. The RDF draws interest,
receives monies from other sources and 1is used for other
expenditures. However, with a few reasonable assumptions the
amount of lease payment money that was intended for End Use
purposes and the interest it has earned can be readily calculated.

1



Agreement 901-438 Exhibit C

Assumptions for calculation of lease payment money and interest
intended for St. Johns Landfill End Use Plan:

$1,500,000 deposited in fund on January 1, 1987.

40% of each monthly lease payment dep051ted in the fund at
the end of the month.

Interest for each month is calculated by taking 1/12th of
monthly interest rate for all City funds (obtained from City
Treasurer's office) and multiplying by previous month's
balance. ' o :

End Use expenses (expenses charged to BES Project No. 4296
from 1986 to June 30, 1990 as shown in the City's Financial
Management System (FMS) are accumulated for the fiscal year
and subtracted from the fund balance on June 30 of each fiscal
year.,

The table on tne following page shows the results of_the above
assumptions with amount of lease payments plus interest intended .
'for the st. Johns Landf111 End Use Plan to be $2, 233 522.

Prepared by. Dan Mlller
- Bureau of Environmental Services
City.of Portland



© PLUS INTEREST.

NYITCTHICIHTIL JUL=9J0 LAHHIVILV

‘LEASE FAYMENT MONEY INTENDED FOR ST. JOHNS LANDFILL END USE FLAN

1,500, GO0 DEFOSITED ON JAN 1, 1987

. sJL INT. INT. END USE FUND EAL

LEASE 40% RATE  AMOUNT  EXFENSE EY MONTH

Jarn-87 24,037 9,615 5.92% 7,400 1,517,015
Feb-87 24,037 9,615  S5.90% 7,459 : 1,534,088
Mar-87 24,037 9,615 5.97%4 7,632 : 1,551, 335
Apr-87  £4,037 9,615 6.08% 7,860 . 1,568,810
May-87 24,037 9,615 €.54% 8,550 .. 1,586,975
Jun—-87 25,755 10,302 = 6.86% 9,07z 139,582 1, 466,827
Jul-87 25,755 10, 202 €E.76% 8,263 . 1,485,392
Aug-87 25,755 10,302 °  6.79% 8, 405 | 1,504,099
Sep-87 25,755 10,302  6.90% 8,643 . | 1,523, 050
"Oct-87 25,755 10, 302 7.87%4 9,227 1,542,579
Nov-87  &5,755 10, 202 7.56% 9,718 1,568,599
Dec-87 ' 25,755 . 10,302 | 7.54% 9,818 1,582,719
Jar-88 25,755 10,302 | 7.46% 9,839 1,608, 881
Feb-88 25,755 10,302 7.53% 10,058 1,683, 21
Mar-88 25,755 10,302 B.68% 11,660 1,645, 183
Apr-88 25,755 10,302 6.88% 9,43c | . 1,664,917
May-88 25,755 10, 302 7.01% 9,726 1,684,945
Jun—88 27,711 11,084 . 7.32% 10, &768 39,832 1,666,475
Jul-88 &7,711 11,084 7.43% 10,318 : 1,687,878
Aug-88 27,711 11,084 7.73% 10,873 . . 1,709, 835
Sep-88 27,711 11,084 8.09% 11,527 1,732, 446
Oct-88 27,711 11,084 8.16% 11,781 1,75s, 318
Nov=88  &7,711 11,084 . 8.37% 1&, 243 ‘ 1,778,E33
Dec-88 . &£7,711 11,084 8.7&% 1g,9z25 - 1,802, €48
Jar—8%  E7,711 11,084 8.94% 13,430 : 1,827,163
Feb-83 27,711 11,084 9.08% 13,836 : 1,852, 07
Mar-83 27,711 11,084  9.18% 14, 168 1,877,325
Apr-89 27,711 11,084 9. 43% - 14,753 o 1,903, 162
May-89 . 27,711 11,084 9.€3% 15,873 1, 929,520
Jun-89 27,259 10,904 9.64% 15,500 - 885 1,955,038
Jul-83 27,289 10,904  9.40% - 15,314 ' 1,981, 256
Aug-89  £7,259 10,904 = 9.07% 14,975 . 2,007,135
Sep-89 27,259 10, 304 B.91% 14,903 g, 032, 942
Oct-89 27,859 10,904 -  8.84% 14,976 . &,088, 821
Nev-89 27,259 10,904 8.59% 14,738 o 2, 084, 463
'Dec-89 27,259 10,904 8.55% 14,852 ; 2,110,218
. Jan=-90  £7,259 10, 904 8.51% 14,965 2,126,087
"Feb-90 27,259 10,904 8.43% 15,006 2, 161,99
Mar-90 27,259 10,904 8.43% 15,188 2, 188, 088
“Apr-90 27,859 10,904 8.48% 15,462 . 2y214,454
May-90 27,259 10,904 8.50% 15,686 E,241,043

Jun-90 27,500 11,000 8.61% 16,079 34,600 2,233,522

t



Expansion area
St. Johns Landfill, 1983

8Ep-106 IUBWARIBY-

g 3tqtyx3



METRCY Memorandum

2000 S W. First Avenuc
Portland, OR 97201-3398
503221-1646

SOLID WASTE COMMITTEE

DATE:

TO:

October 16, 1990
Agenda Item No. 4

September 28, 1990

Tom De Jardin, Chair
Council Solid Waste Committee

FROM: ﬂ‘/%%)ob Martin, Director of Solid Waste

RE:

ST. JOHNS LANDFILL AGREEMENT

I am responding to Karla Forsythe's September 12, 1990 memorandum
concerning council questions about the St. Johns Landfill agreement.

QUESTION:

ANSWER:

QUESTION:

ANSWER:

Recycicd Paper

What is the timing relationship between the closure of the
landfill and The Smith/Bybee Lakes Plan?

The Smith and Bybee Lakes Management Plan was approved in
concept through Resolution No. 90-1282 on June 28, 1990.
there will be a first reading of the ordinance to adopt the
Smith and Bybee Lakes Management Plan on October 11th
followed by a hearing with the Intergovernmental Relations
Committee on October 23. Final adoption of the Lakes
Management Plan is scheduled for November 8, 1990 in
conjunction with adoption of the new METRO/City of Portland
Landfill agreement. The Smith/Bybee Lakes Plan can be
implemented when approved by the City and METRO Councils.

4

Although St. Johns Landfill would "close" i.e. stop
accepting waste as a general purpose landfill in February
1991, the actual closure improvement construction process
is not expected to be complete until 1995. Implementation
of The Smith/Bybee Lake Plan can and should proceed
concurrently with landfill closure.

What are-the consequences for end-use management if METRO
does not own the landfill?

Under the current agreement the City has responsibility for
end-use management of the landfill. If the landfill
ownership was retained by the City, METRO would have to
obtain permission from the city to implement closure
improvements, post closure maintenance and monitoring, and
any changes to the above activities. Conflicts between
closure, post closure needs and end-use desires could
arise. 1In addition, METRO, not the City, is responsible to

1



QUESTION:

ANSWER:

QUESTION:

ANSWER:

o

‘DEQ for landfill closures so METRO could be caught between

future conflicting policies of the City and DEQ. If METRO
developed methane gas recovery there would be a.three-way
contract among the City, METRO, and the gas developer.

This process is cumbersome, it could delay necessary
actions, and could become entangled in changing political
relationships between the City and METRO. Ownership of the
landfill gives METRO the freedom to pursue prompt and

- effective steps to close the landfill and maintainvand

monitor the landfill after closure.

Finally, without adequate control of the property and the:
end-use plan it is conceivable that future property
management decision might jeopardize the integrity of the
closure structures resulting in increased liability for all
involved. ‘ : ' . '

Which METRO department ultimately will be taking the lead
of post-closure uses? -

' The Solid Waste Department would be responsible for

maintaining the landfill after closure and monitoring its
impact on the environment. The Planning and Development
Department would be responsible for coordination, .
implementation of the SMITH/BYBEE LAKE PLAN including the
trust fund and end-use of the landfill.

How does the potential for disposal of hazardous waste .
impact the ownership decision? To what extent is METRO

" legally responsible for the landfill, independent of

potential ownership? :

‘Under the City/METRO agreement, METRO assumes the

responsibility and potential liability of ownership of the’

'St. Johns Landfill. Although the closure improvements

currently .under design are themselves intended to prevent
ground and surface water contamination, it is possible that
additional actions could be required in the future..

' METRO already has responsibility for required future

remedial action.as operator of St. Johns Landfill. The U.
S. Environmental Protection Agency (EPA) has published
interim guidelines for Federally required remedial actions
involving municipal solid waste disposal sites. The
guidelines state that "All parties that are .

. owners/operators of facilities will generally be notified

as potentially responsible." Thus, EPA would consider
METRO a potentially responsible party whether or not it
owned the landfill. our control of the property and its .
future uses can reduce the risk of encountering future

remediation that can arise from use conflicts.



QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

QUESTION:

ANSWER:

If METRO assumes ownership, is it possible to sever
potential liability so that the City retains some legal
responsibility?

Yes. Should additional remedial action be required, METRO
intends to collect any necessary funds for additional
remedial action from the solid waste disposal rates up to
the maximum per capita charges per year allowed in ORS
459.311. METRO and the City agree that METRO's duty to
protect the City from liability for possible hazardous
material remedial action shall be limited to the maximum
per capita charges mandated by ORS 459.311 (1).

Does the potential tax cap raise issues which impact the
ownership decision, given the City's limited ability to
raise money except though property taxes?

Under the agreement the City would not be protected by
METRO from liability beyond the maximum per capita charges
mandated by ORS 459.311 (1). If the city were unable to
raise sufficient money for remedial action METRO would
likely be expected by the region to collect the funds and
carry out any future state or federally required remedial
actions at the St. Johns Landfill whether or not METRO
owned the landfill.

What is the likelihood that after closure, METRO would be

required to take additional action to meet federal p

requirements?

The primary closure improvement is a cap over the landfill
which will interfere with contaminated water (leachate)
generation by blocking future rainwater percolation into
the solid waste. This is recognized method being used both
for many municipal landfill closures and also at federal
superfund sites. There is a remote possibility that METRO
could some day have to take additional action to control
contamination if the cap is less effective than intended.
Based on the large volume of information known so far, it
is expected that the cost would be far less than the cost
of the cap. Nothing known from the extensive testing which
has been done so far has resulted in a hazard ranking score
that would even come close to stimulating federally
mandated remediation. :

What are the implications of this decision for METRO's
relationship with private landfills in the region?

It is not expected that METRO's ownership of St. Johns
Landfill would cause any change in METRO's current
relationship as a fellow landfill operator with private
landfills in the region. Rossman's landfill in Oregon City



QUESTION:

ANSWER:

was never owned or operated by Metro so does not raise
issues regarding Metro ownership or closure, which are the
responsibility of the owner.

.How can the review process be structured to allow the
Counc11 ample time to review the various ownership options
in detail? ‘

There are two options. Under the first option METRO
continues to lease the landfill which is owned by the City
of Portland, Under the second option METRO acquires
ownership of the landfill and adjacent city property. It
would appear that the Council's current review process is
adequate to review these optlons.» Currently a 301nt METRO
Council/City Council Meeting is scheduled for November 8.
there is time for at least two Solid Waste Committée

- meetings and at least one full Council Meeting before this

date. Additional meetings could be scheduled by the
Council. .
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CONSIDERATION OF RESOLUTION NO. 90-1314 FOR THE PURPOSE
OF APPROVING AN INTERGOVERNMENTAL AGREEMENT TO ASSUME
CUSTODY OF CERTAIN PUBLIC MONIES AND OWNERSHIP OF THE
ST. JOHNS LANDFILL AND CERTAIN ADJACENT LAND FROM THE
CITY OF PORTLAND

Date: August 17, 1990 Presented by: Bob Martin
. _ - Jim Watkins

PROPOSED ACTION:

Approve Resolution No. 90-1314, which authorizes Metro to enter
into Intergovernmental Agreement No. 901-438 (attached) between
Metro and the City of Portland.

FACTUAL BACKGROUND AND ANALYSTS

Currently, Metro operates the St. Johns Landfill under a rental
agreement with the City of Portland that was executed in May
1986. Metro must operate and close the landfill pursuant to an
Operations Plan taken from the 1985 Metro/BFI Contract. Metro
must pay a $2 per ton penalty if it disposes of more than a
specified quantity of waste per year. Metro must cease to accept
solid waste at the St. Johns Landfill in February 1991. Metro
pays rent to the City (currently approximately $330,000 per
year). Metro also pays $0.40 per ton (approximately $200,000
during the 1990 calendar year) for end use of the landfill.
Metro must set aside funds for closure and post-closure
maintenance.

The Agreement terminates December 31, 1991 or when the landfill
is fully utilized. At termination, Metro must leave the site
with control measures acceptable to the City. After termination,
+ Metro is responsible for control and discharge of leachate from
the 1980 expansion area of the landfill. The City is responsible
for control and discharge of leachate from other areas of the
landfill. The City is responsible for unacceptable conditions
resulting from hazardous waste deposited while under City
control. The Agreement states that Metro is responsible for _
. unacceptable conditions resulting from hazardous waste deposited
while under Metro control and City ownership.

The current City/Metro Agreement is no longer adequate because it
is based upon a closure concept that is now obsolete in light of
the Revised Closure and Financial Assurance Plan reviewed by the
Metro Council in October 1989, and directives from the Oregon
Department of Environmental Quality (DEQ). For example, the
mandated final contours in the Agreement do not provide adequate
slopes for drainage. Although Metro operates the landfill under
a DEQ permit in Metro's name, the obsolete Agreement gives the
City the power to delay or veto efforts by Metro to make changes



" implementing the Revised Closure Plan or DEQ requirements. The
present agreement also contains no clear statement concerning
responsibility for post-closure maintenance costs. To remedy
these inadequacies, Metro and the City began negotiations from
which resulted the attached Metro/City of Portland '
Intergovernmental Agreement No. 901-438.

Under this Agreement, Metro assumes ownership of the 776 acre
City-owned parcel, which includes the St. Johns Landfill site
northeast of Columbia Slough, and the City property in the
wetlands immediately adjacent to the landfill.

Metro assumes responsibility for a trust fund made up of
approximately $3.1 million of Metro lLease and End-use Payments
which were originally intended by the City for implementation of
the City's 1987 St. Johns Landfill End-use Plan. Metro takes
custody of $1.9 million 30 days after the Agreement is. adopted.
By January 31, 1993, Metro assumes custody of the remaining

$1.2 million plus interest. Under the proposed Agreement, this
trust fund, including interest, must be used by Metro to
implement the 1990 Smith and Bybee Lakes Management Plan, which
is a land use plan for St. Johns Landfill end-use and management
of the surrounding wetlands. Metro affords the City of Portland
Parks Bureau a right of first refusal of a contract to implement
recreation programs under the Smith and Bybee Lakes Management
Plan. This Agreement supersedes the 1987 City End-Use Plan.

Metro would continue to contribute $0.40 to the trust fund for
every ton of solid waste incorporated into the St. Johns
Landfill. This would add approximately $200,000 to the trust
fund as of February 1991. If limited purpose landfill waste is
dep651ted after February 1, 1991, this contribution would
increase to a minimum of $0 50 per ton.

Metro would contlnue to rent for $120, 000 per year. C1ty property
southwest of the Columbia Slough for scalehouse operation until
this property is no longer needed for any purpose but access.

As part of. the Agreement, the City would grant to Metro at no
cost a permanent easement through this property needed for access
- and utilities on Metro land.

Under this Agreement, Metro assumes the responsibility and
potential liability of ownership of the St. Johns Landfill.
Although the closure improvements currently under design are
themselves intended to prevent ground and surface water. '
contamination, it is possible that additional action could be
required in the future.

In reality Metro already has responsxbllity for required future
remedial action as operator of St. Johns Landfill. The U.S.
Environmental Protection Agency (EPA) has published interim
guidelines for federally-requlred remedial actions involving
municipal solid waste disposal sites. The guidelines state that
"All parties that are owners/operators of facilities will



~genera11y.be notified as potentially responsible." Thus, EPA
would consider Metro a potentially responsible party whether or
not it owned the landfill.

Should additional remedial action be required, Metro intends to
collect any necessary funds for additional remedial action from
the solid waste disposal rates up to the maximum per capita
charges per year allowed in ORS 459.311. Metro and the City
agree that Metro's duty to protect the City from liability for
poss1b1e hazardous material remedial action shall be limited to
maximum per capita charges mandated by ORS 459.311(1). As a
practical matter, Metro would likely be expected by the region to
collect the funds and carry out any future state- or federally-
required remedial actions at the St. Johns Landfill whether or
not Metro owned the landfill.

BUDGET IMPACT

By signing this Agreement Metro would be assuming the City's
estimated $5.5 million post-closure maintenance costs. Metro
will acquire $1.9 million within 30 days after the agreement is
adopted by both parties, and $1.2 million more plus interest by
December 31, 1993. Under the Smith and Bybee Lakes Management
Plan, this money would become an endowment fund from which all
interest and principal would be used by Metro as Trust Fund
Manager to implement the plan. Also, Metro would continue to
allocate to this fund the amount per ton specified in the
Agreement, as long as solid waste is disposed of in the landfill.
Since the current budget and disposal rates are based on a $0.40
per ton allocation, a budget adjustment and a rate increase
adjustment may be required if the allocation increases to $0.50
per ton. Metro would allocate money from the trust fund for
projects recommended by a Management Committee of interested
parties, including Metro.

When this Agreement is signed, Metro's rent for the St. Johns
Landfill (Parcel A) drops to $120,000 per year which is due
within 15 days of the adoption of this Agreement. There is
sufficient money budgeted for this purpose.

Whether or not this Agreement were signed, the St. Johns Landfill
Reserve Account would continue to fund closure, post-closure
-care, and mitigation of environmental impacts caused by the

St. Johns Landfill (Metro Ordinance No. 89-300).

VE FICER COMMENDATION

The Executive Officer recommends adoption of Resolution No. 90-
1314.

DMO: jc
September 24, 1990
STAFFO817.RPT
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2000 SW First Avenue
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(503) 221-1646
Fax 241-7417

November 6,

1990

The Honorable Tanya Collier
Presiding Officer
Matropclitan Service District

2000 S. W.

First Avenue

Portland, OR 97201-5398

Dear Presiding Officer Collier:

Re:

At the Council meeting on October 25,

Ownership of St. Johns Landfill by Metro

1990, the Office of

General Counsel was asked to give a response to certain
questions related to the proposed purchase of the St. Johns

Landfill.

The questions that we have been asked to respond to are as

follows:

1.

2.

Question:

Answer:

To what extent is Metro legally responsible for the
landfill, independent of potential ownership?

How does the potential for disposal of hazardous
waste impact the ownership decision?

If Metro assumes ownership is it possible to sever
potential liability so that the City retains some
legal responsibility?

1. To what extent is Metro legally responsible
for the landfill, independent of potential
ownership?

Metro, as the holder of a permit for the operation
of a solid waste disposal site at this location,
has legal liability for closure costs including all
measures required by DEQ necessary to protect the
surrounding environment as authorized by ORS
459.268. This requirement is consistent with the
provisions of the Federal Resource Conservation and
Recovery Act (RCRA), Solid Waste Disposal Act



The Honorable Tanya Collier
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Question:

Answer:

(SWDA) , and regulations adopted by EPA pursuant
thereto.

2. How does the potential for disposal of
hazardous waste impact the ownership decision?

Both federal and state law impose liability for the
costs of any environmental response, removal, or
remediation resulting from the release or
threatened release of hazardous waste into the
environment. Strict joint and several liability is
imposed on any person who owned or operated a site
at the time the release or threatened release
occurred, as well as upon the persons who generated
or transported any of the hazardous waste released
or threatened to be released into the environment
from the site. 42 U.S.C. § 9601-9675 Comprehensive
Environmental Response Compensation and Liability
Act (CERCLA) as amended, and ORS 465.200-465.420.

As the operator of the St. Johns Landfill for a
period of 10 years, Metro could be held legally
liable for all of the costs of any required
environmental cleanup resulting from the release or
threatened release of hazardous waste located in
the landfill. While others may be liable, as is
discussed below, Metro’s present liability for
landfill cleanup under these statutes is probably
undisputable given its status as the present
permit-holder and operator of the facility. 1In
order to have a defense to liability, Metro would
have to establish that during the time it operated
the landfill it did not accept any hazardous
substance or waste, knowingly or unknowingly, and
allow it to be deposited into the landfill.
Further, Metro would have to establish that it was
not responsible for the continued release into the
environment of hazardous waste deposited into the
landfill prior to the time Metro assumed
operational responsibility. The federal statutes
and state law do not preclude a finding of
liability even though the hazardous wastes or
substances released may have been accepted into the
landfill in quantities small enough to escape
either federal, state, or local regulations
prohibiting their disposal in solid waste disposal
facilities (small quantity generators and household
hazardous waste).
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Question: 3. If Metro assumes ownership is it possible to
sever potential liability so that the City
retains some legal responsibility?

Answer: Separate from the question of Metro’s liability, is
a question of what parties may also be jointly and
severally liable for any cleanup costs. The City
of Portland as owner of the facility would, under
federal and state law, be in the same position as
Metro in the event that a response action is
required under the provisions of CERCLA and ORS
465.200 to 465.420.

As between the City and Metro, the agreement as negotiated
would have Metro assume liability up to a dollar amount to be
calculated pursuant to the provisions of state law (ORS
459.311) which authorizes municipalities which have liability
for cleanup of municipal landfill sites to collect certain
fees from the residents thereof to pay such costs prior to
being eligible for a contribution from a yet to be
established state fund known as the "orphan site"™ fund.

Absent such a negotiated provision in the proposed agreement,
the City and Metro would be both jointly and severally liable
for any environmental cleanup of the St. Johns Landfill and
have causes of action available as remedies against each
other for contribution for costs incurred by either party.
The resolution of the contribution claims could require
extensive litigation revolving around issues of fact based on
at what time and by whom certain materials contributing to
the environmental problems were deposited into the St. Johns
Landfill, and whether any of the persons who generated or
transported those materials could also be held responsible.
The existing lease agreement between the City of Portland and
Metro, also has certain language in it which attempts to
allocate the potential costs of an environmental cleanup
between the City of Portland and Metro. This agreement
purports to divide responsibility between the City for all
materials deposited prior to Metro commencing operation, and
Metro for any materials deposited in the landfill after Metro
commenced operation. Given the complexities of the landfill
location and the fact that Metro has deposited material in
areas where the City had previously deposited materials, any
attempt to allocate response costs based on the time that
materials were deposited in the landfill would be very
problematical.

The provisions of the negotiated agreement are one method for
allocating between the City and Metro this potential
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responsibility. Other methods of allocation are, of course,
possible. This response does not purport to pass judgment on
the particular wisdom of the method of allocation contained
in the proposed agreement.

Yours very truly,
) ;&z-é//?c{é?f/v*@

Daniel B. Cooper,
General Counsel

gl
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