BEFORE THE METRO CONTRACT REVIEW BOARD

FOR THE PURPOSE OF AUTHORIZING AN ) RESOLUTION NO. 04-3405

EXEMPTION FROM COMPETITIVE BIDDING )

REQUIREMENTS AND AUTHORIZING ISSUANCE OF )

RFP #04R-XXXX-SWR FOR TRANSPORTATION, ) Introduced by Chief Operating Officer

PROCESSING AND COMPOSTING SERVICES FOR ) Michael J. Jordan, with the concurrence
)

ORGANIC WASTES FROM THE METRO REGION of Council President David Bragdon

WHEREAS, on December 2, 1999, the Metro Council adopted Resolution No. 99-2856, “for the
Purpose of Approving a FY 1999-2000 Organic Waste Management Work Plan, and Authorizing
Release of Budgeted Funds,” setting forth the Council’s Organic Waste Management Work Plan; and,

WHEREAS, the Organic Waste Management Work Plan required that the ability and capacity to
process and compost organic waste be established in the Metro region; and,

WHEREAS, to implement the Organic Waste Management Work Plan, Metro has joined with its
local government partners to develop Compostable Organic Waste collection programs to serve the
region’s businesses; and,

WHEREAS, to further implement Organic Waste Management Work Plan, Metro also has
planned to provide transfer and processing of Compostable Organic Wastes collected through such
.collection programs; and,

WHEREAS, Metro is preparing to receive Compostable Organic Waste from the region’s solid
waste haulers at the Metro Central Transfer Station and accordingly requires the services of a contractor
to transport and process such organic materials into compost; and, .

WHEREAS, Metro Code Section 2.04.054(c) authorizes, where appropriate and subject to
the requirements of ORS 279.015, the use of alternative contracting and purchasing practices that
take account of market realities and modern innovative contracting and purchasing methods which
are consistent with the public policy of encouraging competition; and,

WHEREAS, the Metro Contract Review Board finds, as set forth on the attached Exhibit B,
that exempting transportation, processing and composting serives for organic waste from the Metro
region from competitive bidding requirements pursuant to the RFP attached hereto as Exhibit A is
unlikely to encourage favoritism in the award of the contract or to substantially diminish competition
for the contract, and that the award of the contract pursuant to an exemption from competitive
bidding will result in substantial cost savings to Metro; and,

WHEREAS; the Metro Contract Review Board finds, for the reasons stated in the staff report
and the findings attached hereto as Exhibit B, that the proposed RFP attached hereto as Exhibit A is
appropriate for obtaining such a contract; now, therefore:
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BE IT RESOLVED that the Metro Contract Review Board:

1. Adopts as its findings the justifications, information and reasoning set forth in Exhibit B,
which is incorporated by reference into this Resolution as if set forth in full;

2. Exempts from competitive bidding requirements the contract to be solicited through RFP
#O0R-XXXX-SWR, attached as Exhibit A; and v

3. Authorizes issuance of RFP #04R-XXXX-SWR, attached as Exhibit A.

ADOPTED by the Metro Contract Review Board this /S F day of 4@;{[ , 2004,

Approved as to Form:

D (e —

Daniel B. Cooper, Metr5 Attorney

mirem\od\projects\legislation\organicsrfpres.doc
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REQUEST FOR PROPOSALS

FOR TRANSPORTATION, PROCESSING AND COMPOSTING SERVICES FOR ORGANIC
WASTES FROM THE METRO REGION

RFP #04R-_ -SW&R
L INTRODUCTION

The Solid Waste & Recycling Department of Metro, a metropolitan service district
organized under the laws of the State of Oregon and the Metro Charter, located at 600 NE
Grand Avenue, Portland, OR 97232-2736, is requesting proposals for transportation,
processing and composting services for up to 50,000 tons of organic wastes from the
Metro region for a five year period. Proposals will be due no later than '
p.m., » 2004 in-Metro's business offices at 600 NE Grand Avenue,
Portland, OR 97232-2736, Attention: Jennifer Erickson. Details concerning the project
and proposal are contained in this document. Copies of the RFP may be obtained by
contacting the Solid Waste & Recycling Department at (503) 797-1650.

IL BACKGROUND/HISTORY OF PROJECT

The Metro region has established the goal of recovering at least 45,000 tons per year of
commercially-generated organic waste (e.g., all types of food waste including but not
limited to: pre- and post-consumer vegetative waste, pre- and post-consumer meats,
seafood and dairy waste, and non-recyclable or food-soiled paper) from the waste stream.
Currently, the region disposes of over 275,000 tons of food waste and soiled non-
recyclable paper annually. It is estimated that approximately 60% of this waste is from
the commercial sector and 40% from residences.

The Metro region comprises 3 counties and 24 cities with a combined population of 1.5
million people. The City of Portland, the largest city within the region, has a population
of roughly 500,000. Within the City of Portland, commercial waste is collected by 65
independent hauling companies that are licensed to provide this service. The City does
not set collection rates in the commercial sector, nor does it set service territories. The
City does have the authority to require that these haulers collect organic wastes and that
the waste be taken to only those facilities that meet certain requirements. State law and
City ordinance specifically prohibit the disposal of materials source separated for
recycling. Since 1996, the City has required that commercial businesses recycle. The
City currently enforces and monitors the recycling ordinance and has the authority to add
organics to the materials required for recycling. The City plans to implement a voluntary
collection program for a selected group of organic waste generators as soon as a
processing facility is available, and proceed to a broader collection subsequently.

Other local governments within the region franchise the collection of commercial solid
waste and recycling and set rates for services. None of these jurisdictions requires
businesses to recycle. Instead, businesses are provided the opportunity to recycle and
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may choose whether or not to participate. Collection rates set by these cities and counties
include the costs of recycling services. It is expected that if Metro offers a rate for
source-separated organic waste at its transfer stations, local governments will work with
their franchised haulers to set a rate for this service. '

Metro owns and contracts for the operation of two transfer stations. These transfer
stations handle roughly 60% of the putrescible solid waste generated and disposed in the
region. Ninety percent of the solid waste generated overall in the region and destined for
disposal is sent to the Columbia Ridge Landfill in Gilliam County, Oregon. Metro sets
the rates for the delivery of materials to its two transfer stations. In J anuary of 2001,
Metro passed an ordinance amending its solid waste code (Chapter 5.02) to create a
charge at its transfer stations for the receipt, handling transfer and processing of
Compostable Organic Waste. Once a suitable processor for the materials is established,
Metro is prepared to post a rate and begin accepting Compostable Organic Waste from
the region’s solid waste haulers. Proposers are not required to utilize Metro transfer
stations. This service is being offered by Metro. Proposers may propose an alternative
arrangement for the receipt of Acceptable Organic Waste.

The commercial food business sector will be targeted for this program. Targeted
businesses include, but are not limited to: grocery retail and wholesale, restaurants, food
service, caterers, institutional cafeterias and kitchens, food processors.

IIL PROJECT SUMMARY

The purpose of this RFP is to solicit proposals to accept, transport, process and compost
source-separated organic waste from Metro-owned transfer stations. As part of this
program, in addition to paying for the services sought under this RFP, Metro will also
provide the successful proposer up to $500,000 in funds (“the Metro Subsidy”) for the
purpose of enhancing its facility infrastructure and equipment necessary to accommodate
the transportation, processing and composting of the region’s organic wastes. Metro will
also provide four transport containers to the successful proposer. Scoring of proposals
will favor proposers who choose to request only portion or none of the offered Metro
Subsidy.

~ This Request for Proposals is not for demonstration or Dpilot projects nor is it intended
Jor experimental, untested or unproven technologies. Metro reserves the right in its
sole discretion to determine what is or is not considered an experimental, untested or
unproven technology. This RFP is not limited to aerobic composting technologies.
Proposals utilizing other technologies that result in the controlled biological
decomposition of organic wastes will also be accepted. For the purposes of this RFP, the
term “composting” shall be inclusive of these alternative technologies. Metro intends to
enter into a contract with the successful proposer for the receipt, transportation,
processing and composting of all source-separated organic wastes delivered to Metro-
owned transfer stations. ‘
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During the first phase of the agreement, organic waste will be accepted only at Metro
Central station in Northwest Portland. As the program matures, Metro may add Metro
South Station located in Oregon City. Proposers will be asked to provide prices for both
scenarios.

Generally, the work consists of receipt, transport, processing and composting of source-
separated organic wastes delivered to Metro transfer stations. The work is detailed in the
attached “Scope of Work” section of this document. Metro will also provide access to
scales and weighing tickets. Under Metro’s guidance, the transfer station operator will
provide pre-sorting, load check/quality control, transport container loading services.

Cost

Metro expects the services be provided in a cost-effective manner. Metro will provide a
subsidy of up to $500,000 in funds to offset the initial capital costs incurred by the
successful proposer to prepare appropriate and/or upgrade existing infrastructure for
receipt of the region’s organic wastes. Metro will also provide the Contractor with four
transport containers and Contractor shall take ownership and maintenance responsibilities
for such containers. Therefore it is expected that proposer’s prices will reflect this Metro
Subsidy. Scoring of proposals will favor proposers who choose to request only a portion
or none of the offered Metro Subsidy.

- Prices for services requested are listed on the price schedule. Payments for transport,
processing and composting will be made on a per-ton basis. Payments for any Metro
Subsidy requested will be made the form of a 50% up-front lump sum payment and the
remaining 50% will be made in the form of progress payments.

Contract Length _
The length of the negotiated contract with the successful proposer will be for five years. |

Deadline A
Proposals will not be considered if received after p.m.,
, 2004,

IV.  PROPOSAL INSTRUCTIONS/CONTENTS

Proposers will submit one printed copy of the proposal and one electronic copy (diskette
or CD) of the proposal. Failure to submit the proposal as outlined may result in the
rejection of a proposal. Proposals should include the materials in the order noted, and be
formatted double-sided, and printed on recycled paper with a minimum of 30% post-
consumer content. Any non-recycled or non-reusable bindings, section dividers or covers
should be omitted. All proposals must be submitted no later than the time prescribed, at
the place, and in the manner set forth in the INTRODUCTION to this RFP. The
information submitted in the proposal should describe how the work would be

accomplished. _ -
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A. Transmittal Letter: The letter should provide an overview of the approach that
will be used to accomplish the work and also whether any portion of the funds -
provided to offset capital costs (Metro Subsidy) will be requested, and if so, what
amount. Indicate the person who will be the contact for the project and who in

~ the firm has the authority to sign the agreement with Metro if a contract is
-awarded to the firm. State that the proposal will be valid for a minimum of 120
days. Include all other firms that would be involved in the project and their
respective roles.

B. Proposal forms: The “Price Schedule” and “Proposer’s Questionnaire” are to be
filled out and submitted as part of the proposal. Failure to complete the forms
fully may result in the rejection of a proposal. Instructions for completing the
forms follow.

1. Price Schedule: Prices submitted should include all costs necessary to
perform the work, and also on the amount of funding/subsidy requested from
Metro, and the purposes to which the funds will be put. '

2. Proposer’s Questionnaire: The questionnaire is to be filled completely.
Attachments may be included as part of the questionnaire.

The information included in the questionnaire will be used to evaluate
proposals and determine whether the proposal is responsive. Information
submitted should demonstrate the ability of the proposer to accomplish the
work requested in this RFP. Please be thorough and complete.

C. Exceptions and Comments: Firms wishing to take exception to, or comment on,
any specified criteria within this RFP are encouraged to document their concerns
in this part of their proposal. Exceptions or comments should be succinct,
thorough and organized. Please include any exceptions you wish to take with the
proposed Contract Documents contained in this RFP. If exceptions are included,
indicate whether the firm would be willing to comply with the requirements of the
RFP should Metro wish to reject the exception (see item VILB). Please describe
if, and how, the exception would benefit Metro. _

D. Confidentiality: This paragraph shall apply to information that the Proposer is
submitting to Metro which Proposer considers to be confidential and proprietary
and which Proposer does not want Metro to disclose to third parties. Proposer
shall submit such confidential information in a separate, sealed envelope, clearly
and prominently marked “confidential information,” and bearing the title and
number of this RFP, and the sealed envelope shall be attached to the rest of the

- Proposer’s RFP application. Provided that, in Metro’s sole discretion, such
information should reasonably be considered confidential and to the extent
otherwise permitted by law, Metro obliges itself in good faith not to disclose such
properly identified confidential information to any person outside of Metro.
However, Proposers should be aware that Oregon Law (ORS chapter 192)
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‘requires public disclosure of most records deemed to be “public records.” Metro
cannot, therefore, guarantee to protect the confidentiality of any records submitted
to Metro, even if the Proposer believes them to be exempt from disclosure. If
properly identified confidential information is requested, and if Metro determines
that such information should reasonably be considered confidential, Metro will
not disclose it unless ordered to do so by the Multnomah County District
Attorney, and, if Metro receives such an order, Metro will provide Proposer with
the opportunity to appeal the District Attorney’s decision to the State courts.

V. QUALIFICATIONS/EXPERIENCE
Proposers shall have the following qualifications and experience:

A. Provide, or contract with a fully operational facility that is in compliance with all
applicable permits, licenses and regulations of whatever nature required to accept
organic wastes as defined in this RFP no later than J anuary 1, 2005.

B. References from appropriate representatives of communities and regulators
demonstrating that a currently operating facility using the proposed technology is
meeting expected performance, environmental, health and safety standards and
regulations (provided by proposer).

C. Ability to transport, or contract for the transport, and process and compost up to
50,000 tons per year of organic wastes from the Metro region.

D. Proven experience in handling and composting of organic materials.

VL. EVALUATION OF PROPOSALS

A. Evaluation Process: An evaluation team will conduct the evaluation process.
Metro will evaluate only those proposals that, in the evaluation team’s sole
opinion, conform to the proposal instructions. The evaluation will take place
using the evaluation criteria identified below. Interviews may be conducted prior
to final selection of the successful firm. -

B. Evaluation Criteria: This section provides the criteria and scoring that will be
used in the evaluation of the proposals submitted to accomplish the work defined
in the RFP.

30 points Project Approach

1. Demonstration of understanding of the project.
2. Proposed use of Metro funds.
3. Operational approach (as presented in proposal questionnaire):

= Transport

= Process

= Equipment/facility

=  Emissions
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4. Feasibility:
* Probability that proposed approach will produce proposed
results based on factors such as proposer’s past experience,
past success/failure, current end-product markets, risk.

30 points -~ Qualifications/Experience

1. Proposed process is reliable, based on proven technology currently
being used at an operating facility.

2. Facility capacity is at least 50,000 tons per year of compostable
organic waste as defined in this RFP.

3. Technology must be proven to manage and minimize odors.

4. Facility must be capable of processing feedstocks that vary
‘seasonally. .

5. End product is currently and will continue to be marketable.

6. References from communities where proposer’s facilities currently

operate. Proposer to provide contact information.

40 points Cost

1. Overall cost/benefit: The cost provided by the proposer will be
evaluated based on both Metro funds requested and proposed tip
fee over the life of the agreement.

*  Cost per ton for the transport, processing and composting of
up to 50,000 of the region’s Organic Waste.
*  Amount of Metro Subsidy requested.

Scoring of proposals will favor proposers who choose to request
only a portion or none of the offered Metro Subsidy.

VIL.  GENERAL PROPOSAL/CONTRACT CONDITIONS

A

Limitation and Award: This RFP does not commit Metro to the award of a
confract, nor to pay any costs incurred in the preparation and submission of
proposals in anticipation of a contract. Metro reserves the right to waive minor
irregularities, accept or reject any or all proposals received as the result of this
request, negotiate with all qualified sources, or to cancel all or part of this RFP.

General Conditions/Contract: The attached forms, general conditions, scope of
work and agreement are included for your review prior to submitting a proposal.
Any changes in these contract provisions should be requested and documented as
an “exception” in the appropriate portion of the proposal. Consider the requested
exceptions carefully, as they will be considered in the evaluation of proposals.
Requested exceptions that cannot be resolved will result in rejection of the
proposal. '
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C. RFP as Basis for Proposals: This Request for Proposals represents the most
definitive statement Metro will make concerning the information upon which
Proposals are to be based. Any additional verbal information that is not addressed
in this RFP will not be considered by Metro in evaluating the Proposal. All
questions relating to this RFP should be submitted in writing to Jennifer Erickson.
Responses to any questions that, in the opinion of Metro, warrant a written
interpretation or RFP amendment will be furnished to all parties receiving this
RFP. Metro will not respond to questions received after , 2004,

"~ D. Information Release: All proposers are hereby advised that Metro may solicit and
secure background information based upon the proposal information, including
references provided in response to this RFP. By submission of a proposal all
proposers agree to such activity and release Metro from all claims arising from
such activity.

E. Minority and Women-Owned Business Program: Metro and its Contractors will
not discriminate against any person or firm based on race, color, national origin,
sex, sexual orientation, age, religion, physical handicap, political affiliation or
marital status.

Metro extends equal opportunity to all persons and specifically encourages
disadvantaged, minority and women-owned businesses to access and participate
in this and all Metro projects, programs and services.

If any subcontracting is intended, Proposers are directed to Metro Code 2.04.100
through 2.04.380 governing utilization of disadvantaged, minority and women-
owned businesses (available on Metro’s website WWw.metro-region.org).

Metro’s Minority and Women-Owned Business Program is administered by the
Business Services Division. That division may be reached at (503) 797-1814
during regular business hours should you have questions about the program.

F. Use of Recycled Products: When purchasing products or procuring services,
Metro gives preference to materials and supplies manufactured from recycled
materials, as described in Metro Code section 2.04.520(b). Vendors shall use
recycled and recyclable materials and products to the maximum extent
economically feasible in the performance of contract work set forth in this RFP.

G. Conlflict of Interest. A Proposer filing a proposal thereby certifies that no officer,
agent, or employee of Metro or Metro has a pecuniary interest in this proposal or
has participated in contract negotiations on behalf of Metro; that the proposal is
made in good faith without fraud, collusion, or connection of any kind with any
other Proposer for the same call for proposals; the Proposer is competing solely in
its own behalf without connection with, or obligation to, any undisclosed person

or firm.
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H. Deadline. Proposals will not be considered if received after | p.m.,
, 2004,
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FORMS

. Price Schedule
= Proposal Questionnaire
. Agreement
. Performance Bond
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PRICE SCHEDULE

1. Metro Central Station: Total per ton price* for each ton of source-separated

organic waste received $
(*Includes receipt, transport, processing, composting, and backhaul of containers)

2. Metro South Station: Total per ton price* for each ton of source-separated

organic waste received $
(*Includes receipt, transport, processing, composting, and backhaul of containers)

3. If'you choose not to use either Metro transfer station, how much will you
charge per ton to accept organic waste? $

4. Total amount of Metro Subsidy funding requested: $
(Complete Capital Outlay table below)

List all items of equipment, structures and items pertaining to them, to be purchased as part of this
project. (Total Metro funds listed below must match total requested in Question #4 above.)

el el T FaN R E Bl I e

ok
e
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PROPOSAL QUESTIONNAIRE

The following Questionnaire asks for information concerning the Proposer's organization, approach
and operations. The Proposer should submit responses to the Questionnaire (not use the one below) in
the exact order as listed below with the same headings and numbering system. Please list the question
or information request contained in the Questionnaire prior to your response.

Information submitted in response to this Questionnaire will be considered binding on the
successful Proposer, and any substitutions or deviations shall be allowed only if approved by Metro.

Generally, the Proposer shall iniclude information for the specific single business organization or
entity, which is submitting a Proposal for the work described in the RFP and which would be the
signatory on the Contract. If the information being submitted is not for the specific proposing entity,
please note such in the response. Ifa major portion of the work is being subcontracted, information for
that subcontractor should be submitted and specifically referenced.

All answers shall be specific and complete in detail. Metro reserves the right to make independent
inquiries concerning the information submitted herein, to conduct any additional investigation
necessary to determine the Proposer's qualifications, and to require the Proposer to supply additional
information.

Use of Attachments

Schedules, resumes, reports, diagrams, and other forms of information may be used as attachments,
provided that the information in response to this Questionnaire clearly references the attachments. The
purpose of this Questionnaire and any attachments is to supply information about the Proposer to
Metro so that Metro may evaluate each proposal’.

! Confidentiality- See Section IV. D, of the RFP for any materials proposers’ desire to remain confidential,
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A. Transport System Information

1)

2.)
3)

| 4)
5.
6.)

7.)

Do you currently own the equipment you will use to transport organic waste containers from
Metro transfer stations to your facility? :

Provide a detailed description of the equipment you will be using including year, make and
model. (Note: organic waste will be loaded into Metro-purchased 40-yard hard top drop
boxes. See Appendix A for container specifications.) :

Will you subcontract the transportation to another firm? If so, to what company?
(Subcontractor must complete Section E. “Disclosure Information” of this Proposal
Questionnaire.)

Do you have the ability to clean the organic waste containers at your facility once emptied?

“If not, how will you ensure clean containers are returned to Metro transfer stations?

Will you backhaul materials from your facility? If so, how much do you expect to haul on a
monthly basis and where will this material be taken?

Do you propose to use Metro funds for transport enhancements? If so, explain the amount
of funding and specifically how it will be used.

If you do not plan to use Metro transfer stations for staging and reload, please describe how
you intend to receive materials and ensure quality control.

B. Process/Facility Information:

1)

2.)

3.

4)

Please describe your company’s general skills and qualifications regarding the processing
and composting of organic waste.

Do you have any cutrently operating facilities that utilize the technology you propose?
Where are they located? How long have they been in operation? Demonstrate the
technology’s success in handling similar waste streams to those targeted in this RFP. Have
any odor complaints been filed against the facility? If yes, explain.

Where do you propose to process and compost the organic wastes derived from the Metro
region? How many miles is it from Metro central Station? From Metro South Station?

What is your current permit status for the location you propose to process and compost the
region’s organic waste? If the facility is currently in operation for composting organic
waste, have you been cited for violating any permit conditions? If yes, explain. Provide
copies of all relevant permits.

Request for Proposals ‘ ’ RFP #04R- -SW&R
For Transportation, Processing and Composting Services for Organic Wastes ' Page 12

April 2004



5.) Ifyouhavea éurrently operating facility, how will your process change if you accept
organic waste from the Metro region? '

6.)  Ifyour facility will not be ready to accept Organic Waste from the Metro region by J anuary
1, 2005, please propose how you intend to handle the material in the interim. When will
your facility be ready to accept Organic Waste?

7.)  Provide a copy of your organic waste material acceptance standards and your threshold for
contamination. (Note: material acceptance standards must comply with the goals and
objectives of the region’s-organic waste collection program and the nature of the
participating organic waste generators listed in the “Background” section of this document.)

8.)  Describe all feedstock materials and their relative proportions (including bulking agents or
other process additives) that you will accept and/or process. Provide a process flow
diagram.

- 9.)  From what geographic area and from what types of waste generators will you source
' material? What percentage of your overall feedstock will be derived from inside the Metro
region?

10.) What is the tip fee for each of the feedstocks you will accept as part of processing and
composting Metro region organic waste? '

11.) What is your screening/processing procedure for unacceptable materials?

12)) . Describé the various end-products you will producé from the regions organic waste and your
intended markets for the end products. Have any of these markets been secured by binding
agreements?

13.) Do you propose to use Metro funds for process enhancements? If so, state the amount of
funding and specifically how it will be used. (Funds proposed here must match those listed
in price schedule.)

14.) What is your estimated total operational capacity during your first, second and third year of
accepting organic wastes? (List as total for each year and break out each feedstock as a
percentage of the total.) On what assumptions are these projections based?

15.) What are your odor control procedures?

C. Equipment Information

1.)  Describe the equipment you already own and how it is currently used in your process. What
percentage of each piece of equipment’s time will be dedicated to organic waste processing
for the duration of this agreement? '
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2.) Do you propose to use Metro funds to purchase equipment to accommodate the inclusion of
organic waste at your facility? If so, state the amount of funding and specifically what
equipment this money will buy. (Funds proposed here must match those listed in price
schedule.)

3.)  Describe how this new equipment will be used and how it fits in your overall process.
Include a schematic drawing or specific product information with the name and address of
the equipment manufacturer as an attachment to this application.

4.)  Explain how the equipment‘will affect or alter your current system. Include information
about your current operational capacity and how this equipment will affect capacity over the
next five years.

5.)  Who will operate and maintain the equipment? What is your contingency plan should you
have an equipment failure? ’

D. Emission Reduction

Metro wishes to minimize the emissions from the use of equipment in conducting the work
described in this RFP. Please describe how you propose to meet this objective. Include in your
description the following at a minimum: :

1.)  The emission systems proposed for equipment.

2.)  Fuels to be used in the equipment.

3.)  Expected emissions as compared to low sulfur diesel fuels in conventional engines in terms
of carbon monoxide, diesel particulates and hydrocarbons.

4.)  List the cost of this program, including unit price premiums for alternative fuels.

E. Disclosure Information:

1. List the names and addresses of all concerns that are parent companies, subsidiaries or affiliates of
the company.

2. Year company was established

If a corporation, indicate state in which incorporated and year of incorporation.
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3. Year present management assumed control of business

4. Are the company or its principals presently involved in any pending or threatened liti gation which
could have a material adverse effect on the company’s and/or the principals’ financial condition?

No Yes (if Yes, explain)

5. Has the company or its principals ever been involved in bankruptcy, creditor’s rights, or
receivership proceedings or sought protection from creditors?

No Yes (if Yes, explain )

6. Has management or any principal stockholder of the company been convicted of any felony?

No Yes | (if Yes, explain )

7. Has the company or any principal been under indictment or investigétion by a public agency for a
violation of a state or federal statute?

No Yes (if Yes, explain )

8. Is the company currently in compliance with all applicable local, state and federal requirements
(permit, zoning, OSHA, etc.)? '

Yes No (if No, explain )

9. Are there currently any unpaid liens or judgments filed against the company or its principals?

No Yes (if Yes, explain )
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AGREEMENT

This Agreement is made by and between s
hereinafter called Contractor, and Metro, a regional government organized under the laws of the State of Oregon
and the Metro Charter.

Contractor and Metro agree as follows:
1. Contract

The Contract consists of this Agreement, the Performance Bonds (and/or Letter(s) of Credit), the General
Conditions, the Scope of Work, any and all Appendices, amendments, change orders, or extensions of the
foregoing documents which the parties have agreed to or which Metro has approved in the manner prescribed in
the Contract, and Contractor’s proposal. No amendment of, or change order made to, this Contract shall be
construed to release either party from any obligation contained in the Contract except as specifically provided in
any such amendment or change order.

2. Contractor’s Performance of Work

In consideration of Metro’s payments described in Section 3 of this Agreement, Contractor agrees to perform
the Work described in the Contract and to provide all labor, tools, equipment, machinery, supervision,
transportation, disposal, permits, and every other item and service necessary to perform the Work described in
the Contract. Contractor further agrees to fully comply with each and every term, condition, and provision of
the Contract.

3. Metro’s Payment of Contract Amount

In consideration of Contractor’s performance of the Work described in the Contract, Metro agrees to pay
contractor the amount provided, and in the manner described, in the Contract.

4.  Additional or Deleted Work

Contractor shall, when so instructed by Metro under the procedures of the Contract, perform additional Work or
delete Work in accordance with the Contract. The amount of any increase or decrease in payments by Metro to
the Contractor as a result of additional or deleted Work shall be determined pursuant to the applicable provisions
of the Contract.

5. Term
The Contract shall take effect on January 1, 2005, and remain in full force and effect through and including
December 31, 2009, as more fully described in the Contract. The initial term of the Contract may be extended

only by a written change order signed by Metro and Contractor.

6. Remedies for Default

If Contractor fails to perform as specified in the Contract, Metro shall be entitled to all the rights and remedies
which this Contract provides, as well as all remedies provided by law. This Contract shall not be construed as
limiting or reducing the legal remedies that Metro would have in the absence of any provision of the Contract.
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7. Laws of Oregon Apply

The law of Oregon shall govern the interpretation and construction of this Agreement and of the Contract.

. 8. Entire Agreement

The Contract constitutes the final written expression of all of the terms of this Agreement and is a complete and
exclusive statement of those terms. Any and all representations, promises, warranties, or statements by either
party that differ in any way from the terms of the written Contract shall be given no force and effect. This
Contract shall be changed, amended, or modified only by written instrument signed by both Metro and
Contractor. This Contract shall not be modified or altered by any course of performance by either party.

CONTRACTOR METRO
By: By:
Michael Jordan
Print Name: Chief Operating Officer
Title:
Date: . ‘ Date:
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PERFORMANCE BOND

(NOTE: CONTRACTORS MUST USE THIS FORM, NOT A SURETY COMPANY FORM)
KNOW BY ALL MEN BY THESE PRESENTS:

 We the undersigned : as PRINCIPAL (hereinafter called
CONTRACTOR), and » & corporation organized and existing under
and by virtue of the laws of the state of , duly authorized to do surety business in the state of
Oregon and named on the current list of approved surety companies acceptable on federal bonds and conforming
with the underwriting limitations as published in the Federal Register by the audit staff of the Bureau of
Accounts and the U.S. Treasury Department and is of the appropriate class for the bond amount as determined
by Best's Rating System, as SURETY, hereby hold and firmly bind ourselves, our heirs, executors,
administrators, successors and assigns, j ointly and severally, to pay to the Metro as OBLIGEE, the amount of

3 ), in Jawful money of the United States of America.

WHEREAS, the CONTRACTOR entered into a contract with Metro dated , ,
which contract is hereunto annexed and made a part hereof, for accomplishment of the Work described as
follows: Transportation, Processing and Composting Services for Organic Wastes from the Metro Region.

NOW, THEREFORE, the condition of this obligation is such that if the CONTRACTOR shall
promptly, truly and faithfully perform all the undertakings, covenants, terms, conditions, and agreements of the
Work, Metro having performed its obligations thereunder, then this obligation shall be null and void; otherwise
it shall remain in full force and effect.

Whenever CONTRACTOR shall be declared by Metro to be in default under the Contract Documents
for the project described herein, the SURETY may promptly remedy the default, or shall promptly complete the
Work in accordance with the Contract Documents and the project Scope of Work. SURETY, for value received,
further stipulates and agrees that all changes, extensions of time, alterations, or additions to the terms of the
Contract or Scope of Work for the Work are within the scope of the SURETY's undertaking on this bond, and
SURETY hereby waives notice of any such change, extension of time, alteration or addition to the terms of the
Work or to the Scope of Work. Any such change, extension of time, alteration or addition to the terms of the
Work or to the Scope of Work shall automatically increase the obligation of the SURETY hereunder in a like
amount, provided that such increase shall not exceed twenty-five percent (25%) of the original amount of the
obligation without the consent of the SURETY.

- This initial bond shall be in effect for the period beginning , , through and
including , , and shall be subject to and governed by each and every term and
condition of the contract, as defined herein. Thereafter, CONTRACTOR shall obtain and provide to Metro a
renewal or replacement of this bond, in like form and in an amount as specified by the Contract, with a qualified
SURETY acceptable to Metro, no later than sixty (60) days prior to the expiration of the term of the preceding
bond, for the next contract year, in order that a performance bond shall be continuously in effect. This
obligation shall continue to bind the PRINCIPAL and SURETY, notwithstanding successive payments made
hereunder, until the full amount of the obligation is exhausted.

No right of action shall accrue on this bond to or for the use of any person or corporation other than Metro or its
heirs, executors, administrators, successors or assigns. :
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If more than one SURETY is on this bond, each SURETY hereby agrees that it is jointly and severally
liable for obligations on this bond.

IN WITNESS WHEREOF, we have hereunto set our hands and seals this day of

>

SURETY CONTRACTOR

By: By:

Title: Title:
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GENERAL CONDITIONS
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GENERAL CONDITIONS

Article 1 - Definitions
For the purposes of this Contract the following terms shall have the meanings hereinafter set forth:

“Acceptable Organic Waste” means source-separated organic waste that meets “Contractor’s Material
Acceptance Standards” as provided by Contractor and mutually agreed to by Contractor and Metro.

“Code” means the Metro Code, including any amendments thereto.

“Container” means the Metro-supplied receptacle used to transport organic waste from the transfer
station to the compost site that will become the property of the Contractor.

“Compostable Organic Waste” means organic wastes delivered at Metro Central Station or at Metro
South Station in a form suitable for making Compost, notwithstanding the presence of incidental amounts
or types of non-compostable materials.

“Composting” means the controlled biological decomposition of organic material.

“Contract” and “Contract Documents” include the following:

1. The Agreement signed by both parties thereto, and the Performance Bonds, or Letter(s) of
Credit,

The Scope of Work,
The General Conditions,
Any and all Addenda to the Contract,

Any and all Appendices, Amendments, Change Orders or extensions of the foregoing
documents which the parties have agreed to or which Metro has approved in the manner
prescribed by the Contract,

A

The Request for Proposals,

7. The Contractor’s proposal, including the Price Schedule, the Proposal Questionnaire, and all
other commitments made thérein, unless otherwise provided in the Agreement; provided,
however, that appendices and attachments to Contractor’s proposal shall not be considered
part of the Contract Documents unless specifically agreed to by Metro in the Agreement.

The terms “Contract,” “Contract Documents” and “Docuinents” shall also mean any and all
services, matters and things which the above-described documents require to be done, kept,
~ performed or furnished.

“Contract Change Order” or “Change Order” means a document prepared pursuant to applicable
provisions of the Metro Code and Article 13 of these General Conditions as a change, amendment or
modification to the Contract, incorporating approved Contractor’s proposals for changes in the Contract.
Change Orders shall be numbered consecutively in chronological order.

“Contract Manager” means Metro’s representative for all purposes of this Contract, designated as such
by Metro. The Contract Manager is also the liaison between Contractor and Metro’s consultants. The
Contract Manager has no authority to approve increases in the cost of the Contract; all such changes must
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be approved uhder the procedures in this Contract and by Metro pursuant to applicable provisions of the
Metro Code. :

“Contractor” means the person, firm, corporation or other entity that executes the Contract with Metro.

“Contractor’s Material Acceptance Standards” means the specifications for Compostable Organic
Waste that Contractor will accept for processing and composting including the acceptable maximum level
of contaminants or “Unacceptable Organic Waste”.

“Contractor’s Proposal” means all material submitted by Contractor to Metro in response to Metro’s
original RFP for the Contract.

“Contractor’s Surety” means the holder(s) of the performance and bond, or the letter(s) of credit, as
required by Article 16 of the Contract.

“Days” means calendar days.
“Default” means any failure to perform or breach of any provision of this Contract.
“DEQ” means the Department of Environmental Quality of the State of Oregon.

“Disposal Site” means the landfill to which Unacceptable Organic Waste or Residuals is transported and
disposed.

“Force Majeure” means riots, wars, civil disturbances, insurrections, acts of terrorism, epidemics and
federal or state government orders, any of which is beyond the reasonable anticipation of the applicable
party and which prevents performance of the Contract, but only to the extent that due diligence is being
exerted by the applicable party to resume performance at the earliest possible time. Both parties agree
that no other events, however catastrophic or uncontrollable, including, but not limited to, changes in laws
or regulations, strikes, lockouts, other labor disturbances, breakage or accidents to machinery, equipment -
or plants, or inclement weather, shall be considered forces majeure,

“Metro” means its officers, employees, other Contractors, authorized agents and servants. For purposes
of this Contract, “Metro” does not include the Contractor or the Contractor’s officers, employees,
subcontractors, agents or servants. '

“Metro Central Station” or “MCS” means the solid waste transfer station owned by Metro and located
in Northwest Portland, Oregon. :

“Metro South Station” or “MSS” means the solid waste transfer station owned by Metro and located in
Oregon City, Oregon. '

“Organic Waste” means all types of food waste including but not limited to: pre- and post-consumer
vegetative waste, pre- and post-consumer meats, seafood and dairy waste, non-recyclable or food-soiled
paper products.

“Request for Proposal” or “RFP” means a request by Metro for a proposal to perform work, including
Metro’s original request for proposals for the Contract as well as future requests for proposals on
contemplated changes in the Contract.
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“Residuals” means unacceptable materials delivered to the compost facility and removed prior to or -
subsequent to composting.

“Scalehouse” means those facilities the purpose of which is to determine and collect charges from public,
commercial and industrial users of Metro transfer stations. The term “scalehouse” shall include both the
buildings used for this purpose and the weighing system.

“Separate Contract” means a contract between Metro and a party other than the Contractor.

“Staging Area” is the area located at the transfer stations on which containers are staged prior to and
after loading.

“Tip Fee” means the dollar amount charged per ton to deposit organic waste at a facility for processing
and composting.

“Transfer Station” means a facility primarily designed and operated to accept inéoming loads of solid
waste from collection vehicles and to transfer such waste to larger vehicles for disposal in an approved,
general purpose, sanitary landfill.

“Unacceptable Organic Waste” means any waste that is not Acceptable Organic Waste.

“Waste” means any material considered to be useless, unwanted or discarded by the person who last used
the material for its intended and original purpose.

“Work” shall mean, unless fhe context requires otherwise, all labor, materials, equipment and services
required or necessarily implied by the Contract Documents to be provided by Contractor.

Article 2 -- General Provisions
A. Contractor shall comply with each and every provision of the Contract Documents,

B. The Contract shall be deemed to have been made in and shall be construed under the laws of the state
of Oregon. Any and all disputes arising under this Contract shall be decided under Oregon law.

Q

Contractor shall address all correspondence for Metro to Metro’s designated Contract Manager.

D. Contractor and its officers, employees, agents and subcontractors shall perform each and every
service to be performed under this Contract in a skillful and competent manner in accordance with the
highest standards of the solid waste and transportation industries. Contractor shall be liable to. Metro
for any and all errors or omissions in the performance of this Contract and for any and all failures to
perform this Contract.

E. Contractor warrants that the personnel and equipment used'in_ the performance of this Contract shall
conform with the representations made in Contractor’s proposal and shall otherwise be of the highest
quality.

F. Inperforming each and every service to be performed under this Contract, Contractor and
Contractor’s officers, employees, agents and subcontractors shall comply with all applicable laws,
regulations, ordinances, orders and all other requirements of federal, state, regional, county and local
government authorities (for purposes of this Article, collectively “applicable legal requirements”) and
agencies having jurisdiction over the relevant activities, including all applicable legal requirements
concerning minimum wage rates, non—discrimination in the employment of labor, protection of public
and employee safety and health, environmental protection, the protection of natural resources, fire
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protection, permits, fees and similar requirements. Contractor shall also give all notices and obtain all
- licenses and permits pursuant to all applicable legal requirements.

G. Contractor and subcontractors shall maintain all fiscal records relating to such contracts in accordance
with generally accepted accounting principles. In addition, Contractor and subcontractors shall
maintain any other records necessary to clearly document:

1. The performance of the contractor, including but not limited to the contractor’s compliance with
contract plans and specifications, compliance with fair contracting and employment programs,
compliance with Oregon law on the payment of wages and accelerated payment provisions; and
compliance with any and all requirements imposed on the contractor or subcontractor under the
terms of the contract or subcontract; '

2. Any claims arising from or relating to the performance of the contractor or subcontractor under a
public contract; :

3. Any cost and pricing data relating to the contract; and

Payments made to all suppliers and subcontractors.

H. Contractor and subcontractors shall maintain records for the longer period of (a.) six years from the
date of final completion of the contract to which the records relate or (b.) until the conclusion of any
audit, controversy or litigation arising out of or related to the contract.

L. Any written notice required or allowed under the Contract shall be deemed to have been duly served
if delivered in person to the individual, member of the firm, entity or an officer of the corporation for
which or for whom it was intended, or if sent by registered or certified mail to the last business
address of the relevant person or party known to the person who gives the notice. The date or time of
service for purposes of all notices required or allowed under the Contract shall be the time or date the
relevant document was (1) sent by mail in the manner prescribed in this Section, or (2) personally
delivered to the proper address if not mailed in the manner prescribed in this Section.

J.  Time limits stated in this Contract are of the essence. No waiver of the Contract time limits or
schedule dates may occur by Metro’s failure to object to untimely performance under the Contract. In
any event, any waiver of such time limits or schedules shall not be construed as a waiver of any future
time limits or schedules.

K. Metro shall have the right to interview any person in Contractor’s employ or under Contractor’s
control, including without limitation, any person in a subcontractor’s employ, and to inspect, review
and copy all records, documents and evidence in Contractor’s custody, possession or control, or in the
custody possession or control of any subcontractor, in order to assist Metro in determining whether:

1. Contractor is entitled to reimbursement or increased payment under any applicable provision of
this Contract, and, if so, by what amount;

2. Metro is entitled to credits or to make reduced payments to Contractor under any provision of this
Contract, and, if so, by what amount; or ‘ :

3. Contractor has performed or is performing its operations consistent with all applicable health and
safety laws, regulations and requirements.
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Contractor and subcontractors shall make records available to Metro and its authorized
representatives, including but not limited to the staff of any Metro department and the staff of the
Metro Auditor, within the boundaries of the Metro region, at reasonable times and places regardless
of whether litigation has been filed on any claims. If the records are not made available within the
boundaries of Metro, the Contractor or subcontractor agrees to bear all of the costs for Metro
employees, and any necessary consultants hired by Metro, including but not limited to the costs of
travel, per diem sums, salary, and any other expenses that Metro incurs, in sending its employees or
consultants to examine, audit, inspect, and copy those records. If the Contractor elects to have such
records outside these boundaries, the costs paid by the Contractor to Metro for inspection, auditing,
examining and copying those records shall not be recoverable costs in any legal proceeding.

. Contractor and subcontractors authorize and permit Metro and its authorized representatives,
including but not limited to the staff of any Metro department and the staff of the Metro Auditor, to

-inspect, examine, copy and audit the books and records of Contractor or subcontractor, including tax
returns, financial statements, other financial documents and any documents that may be placed in
escrow according to any contract requirements. Metro shall keep any such documents confidential to
the extent permitted by Oregon law, subject to the provisions of section M. '

. Contractor and subcontractors agree to disclose the records requested by Metro and agree to the
admission of such records as evidence in any proceeding between Metro and the Contractor or
subcontractor, including, but not limited to, a court proceeding, arbitration, mediation or other
alternative dispute resolution process.

. Contractor and subcontractors agree that in the event such records disclose that Metro is owed any
sum of money or establish that any portion of any claim made against Metro is not warranted, the
Contractor or subcontractor shall pay all costs incurred by Metro in conducting the audit and
inspection. Such costs may be withheld from any sum that is due or that becomes due from Metro.

Failure of the Contractor or subcontractor to keep or disclose records as required by this document or
any solicitation document may result in disqualification as a bidder or proposer for future Metro
contracts as provided in ORS 279.037 and Metro Code Section 2.04.070(c), or may result in a finding
that the Contractor or subcontractor is not a responsible bidder or proposer as provided in ORS
279.029 and Metro Code Section 2.04.052.

. Contractor agrees to promptly pay all subcontractors, material persons, suppliers and laborers
engaged for purposes of this Contract in accordance with any and all contracts between any such
persons or entities and Contractor, but in no event later than 45 days after such persons or entities
have completed the work. Contractor shall immediately remove any liens or encumbrances that,
because of any act or default of Contractor or its officers, employees or agents, or of Contractor’s

- subcontractors or material suppliers, (1) are filed against any property, real or personal, of either
Metro or Contractor, or (2) interfere with the performance of this Contract. Contractor shall defend,
indemnify and hold Metro harmless with respect to any charges, amounts, claims or liens described in
or encompassed within this paragraph, as required by Article 15 of these General Conditions.

. No provision(s) of this Contract, nor any authority granted by the Contract, is intended to create or
result in any personal liability for any public official or employee or agent of Metro, nor shall any
provision(s) of the Contract be construed to create any such liability. No approval given by Metro
pursuant to this Contract shall be construed to relieve Contractor of any of its obligations to perform
this Contract.

In the event any provision or clause of this Contract is held or determined to be void, invalid or
unenforceable under any federal, state, regional or local laws, regulations or ordinances, such
provision or clause shall be treated as having been excised from the Contract from the Contract’s
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inception, and in such a manner as to allow the remainder of the Contract to be fully binding and
enforceable on the parties hereto.

A waiver by either party of any default shall not be taken or held to be a waiver of any succeeding
default or as waiver of any provision of this Contract. No payment or acceptance of compensation for
any period subsequent to any default shall be deemed a waiver of any right or acceptance of defective
performance. Where the condition to be waived is a material part of the Contract such that its waiver
would affect the essential bargains of the parties, the waiver must be supported by consideration and
take the form of a Change Order as provided for in Article 13 of these General Conditions. '

The parties agree that proper and exclusive venue for any and all actions or proceedings to enforce
this Contract, or to enforce any subcontracts made pursuant to this Contract, shall be in the county of
Multnomah, the state of Oregon, or, if in federal court (and if jurisdiction and venue otherwise
obtains), in the United States District Court for the District of Oregon.

Contractor shall not discriminate against any person or firm on the basis of race, color, national
origin, sex, sexual orientation, age, religion, physical handicap, political affiliation or marital status.

- Contractor and its respective subsidiary corporations, parent corporations, and any corporations

owned or operated by its parent or subsidiary corporations, whether in existence at the time of this
Contract or later created, agree not to dispute, contest, or challenge in any way the exercise by Metro

-of any flow control authority as described in its ordinances, regulations, and bond covenants unless

the exercise of such flow control authority has been judicially declared or affirmed to be legally
invalid by the highest court of law or equity having jurisdiction to consider the legality or illegality of
Metro’s exercise of flow control authority. Any breach of this provision, as determined by the sole
opinion of Metro, shall constitute a default subject to the remedies contained in Article 11B of these
General Conditions.

Article 3 -- Intent of the Contract Documents

A.

All services which are necessary to complete the Contract within the limits and in the manner
established by these Contract Documents shall be considered as a part of the Contract, and such
services shall be executed and performed by Contractor without extra compensation in the same
manner and with the same quality of material and services as required by other portions of the
Contract. '

Unless expressly stipulated or agreed in writing otherwise, Contractor shall provide and pay for all
services, labor, overtime labor, standby labor, methods, material, equipment, transportation, necessary
maintenance, power, fuel, water, taxes and all other facilities and services (including operating or
other necessary costs associated with the testing of equipment), and all other items and facilities of
every kind necessary for performance of this Contract.

Words describing material or work which have a well-known technical or trade meaning, unless
otherwise specifically defined in this Contract, shall be construed in accordance with such well—
known meaning, recognized by solid waste and transportation professionals, engineers and trades.

The Contract and each of the Contract Documents are complementary, and they shall be interpreted
so that what is called for by one shall be as binding as if called for by all. Should Contractor observe
any conflicts between or duplications of any provisions of the Contract, it shall bring them to Metro’s
attention for decision and revision immediately after originally observed. In the event of duplications
of, or conflicts between, any provisions of the Contract afier the Contract has been executed, the
following priority of documents shall be used to resolve such duplications or conflicts (from highest
to lowest):

1. Agreement;
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Scope of Work;
General Conditions;
Contractor’s Price Schedule;

Contractor’s Proposal Questionnaire; and

SO

Request for Proposals.

For purposes of the above priority list, any appendices, addenda, amendments or changes to the
above documents which are agreed to by the parties hereto shall be given the same priority as the
documents to which they apply, unless otherwise provided in the Agreement. Detailed
information shall take precedence over general information and words shall take precedence over
numbers unless obviously incorrect. A duplication of services or items to be performed is not
intended by any provision(s) of the Contract, and any such duplication specified by the Contract
shall not become a basis for extra cost to Metro.

E. Contractor shall secure written instructions from the Contract Manager before proceeding with
services affected by omissions, discrepancies, conflicts or duplications in the provisions of the
Contract.

F. It is understood and agreed that, by execution of this Contract, Metro does not waive or surrender any
of its governmental powers.

Article 4 -- Metro’s Responsibility

It is not incumbent upon Metro to notify Contractor when to begin, suspend, cease or resume services
under this Contract, nor to give early notice of rejection of faulty services, nor in any way to superintend
so as to relieve Contractor of any liability, responsibility or consequences for neglect, negligence,
carelessness, substandard or defective services, or use of substandard or defective material or equipment
by Contractor or by Contractor’s officers, employees, subcontractors or agents.

Article 5 -- Contractor’s Representative and Contractor Spokesperson

A. Contractor shall provide the services of a competent representative for the term of this Contract. Prior
to performing services under this Contract, Contractor shall notify Metro in writing of the name, title,
address and telephone number of Contractor’s Representative.

B. Contractor’s Representative shall be readily available, shall have authority to furnish estimates on
behalf of the Contractor and shall otherwise have full authority to bind the Contractor.

C. Contractor’s Representative shall represent Contractor for all purposes of this Contract and all
directions, instructions and notices given to Contractor’s Representative by Metro shall be as binding
upon Contractor as if delivered directly to Contractor.

Article 6 -- Independent Contractor

A. Contractor shall perform all work under this Contract as an independeint contractor. Contractor is not
and shall not be considered an employee, agent or servant of Metro for any purposes, under this
Contract or otherwise; nor shall any of Contractor’s subcontractors, employees or agents be, nor shall
they be considered, employees, agents, subagents or servants of Metro for any purposes under this
Contract or otherwise. : '

B. Consistent with the provisions of this Contract, Contractor shall have exclusive control of, and the
exclusive right to control, the details of the services and work performed hereunder and all persons
performing such work. Contractor shall be solely responsible for the acts and omissions of its
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officers, agents, employees, contractors and subcontractors, if any. Nothing in this Contract shall be
construed as creating a partnership or joint venture between Metro and Contractor.-

Nothing in the Contract shall be construed as giving Metro any duty to supervise or control any acts
or omissions of any person, entity or party, which acts or omissions are in any way connected with
the performance of services under the Contract.

Article 7 -~ Subcontractors

A. Contractor shall submit to Metro the names and addresses of proposed subcontractors and suppliers

for each subcontract of the Contract that is for payment of more than $50,000 per year. Contractor
shall provide copies of any subcontracts Contractor enters into to perform this Contract within
three (3) business days of receiving a request for such contracts from Metro.

All applicable provisions of the Contract, including, without limitation, Sections F and I of Article 2
and Section C of Article 23 of these General Conditions, and all applicable local, state and federal
laws and regulations shall apply to all (1) subcontracts entered into by Contractor in connection with
the Contract, and (2) leases, purchase agreements, or finance agreements for equipment or other
material used in connection with the Contract.

All subcontracts of whatever nature, including, but not limited to, leases and purchase and finance
agreements, shall contain a clause which provides that if Contractor, in Metro’s sole opinion, defaults
in performance of this Contract and Metro accepts assignment of the subcontract, then subcontractor
shall enter into a novation of the subcontract with Metro and, for purposes of interpretation of the
subcontract, shall recognize Metro or its assignee as Contractor and shall further recognize that Metro
or its assignee shall have all the rights, remedies and responsibilities of the Contractor under the
relevant subcontract. Upon written notice from Metro, Contractor agrees to assign all of its rights in

all such subcontracts to Metro upon Metro’s determination that Contractor has defaulted under the

terms of this Contract.

Contractor shall be as fully responsible to Metro for the acts and omissions of the subcontractors and
suppliers, and of the subcontractors’ and suppliers’ employees, firms, agents and servants, as
Contractor is for the acts and omissions of its own employees and agents. No provision(s) of this
Contract, nor of any contract between the Contractor and its subcontractors, shall be construed as
creating any contractual relation between those subcontractors and Metro.

Article 8 —- Separate Contracts

A.

Metro reserves the right to let separate contracts in connection with the transportation, transfer,
recovery or disposal of organic waste received, processed or transferred at any facility controlled by
Metro, except as limited by Metro’s obligations under this Contract.

Contractor shall cooperate with Metro, and with other separate contractors engaged by Metro for the
transportation, transfer, recovery or disposal of waste, the operation of transfer stations, resource
recovery facilities or compost facilities, or any related projects, so that all portions of the Contract
may be completed in the most efficient and timely manner, without any interference with work on
related projects and contracts. :

Metro shall be the arbitrator of all disputes between the Contractor and separate contractors
concerning performance of the work and interpretation of the Contract or other contract(s) and
Metro’s decisions shall be final. Metro must be notified of any such disputes within ten (10) working
days of their occurrence. Metro will not be liable for any damages resulting from or related to

~ disputes between the Contractor and separate contractors, and Contractor hereby waives any claims

attendant to, or derived from, Metro’s resolution of such disputes.
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Article 9 -- Allocation Of Risk/Force Majeure

A. Representations of Parties

1.

Prior to submitting any Proposals, Contractor is required to acquaint itself with all sites and all
other conditions relevant to the performance of this Contract, and to make all investigations
essential to a full understanding of the difficulties that may be encountered in performing the
Contract.

Contractor represents that prior to submitting its Proposal for the Contract, it has examined
carefully the Request for Proposals and related documents, acquainted itself with all other
conditions and regulations relevant to the Contract, and made all investigations essential to a full
understanding of any and all difficulties which may be encountered in performing the Contract.

By awarding the Contract to Contractor, Metro does not warrant or admit the correctness of any
investigation, interpretation, deduction or conclusion relative to any condition or conditions of the
sites or any other condition related to this Contract. Contractor has made and shall make its own
deductions and conclusions as to any and all problems which may arise from such site conditions
as they relate to this Contract and any other condition or requirement of this Contract, and shall
accept solely for itself full legal responsibility and liability for its deductions and conclusions.

B. Effect of Force Majeure on Obligations

1.

Metro’s Obligations: In the event that Metro is rendered unable, wholly or in part, by the
occurrence of a force majeure to carry out any of its obligations under this Contract, then Metro’s
obligations, to the extent affected by such occurrence, shall be suspended during the continuance
of such inability. ’

Contractor’s Obligations: In the event that Contractor is rendered unable, wholly or in part, by the
occurrence of a force majeure to carry out any of its obligations under this Contract, then
Contractor’s obligations, to the extent affected by such occurrence, shall be suspended during the
continuance of such inability. : :

Notice of Force Majeure: In the event that either party intends to rely upon the occurrence ofa
force majeure to suspend or to modify its obligations, such party shall notify the other party in
writing immediately, or as soon as reasonably possible, and in no event later than 30 days after

 the initial occurrence of any force majeure, setting forth the particulars of the circumstances.

Notices shall likewise be given after the effect of such occurrence has ceased.

Limitations: Nothing in this Article shall limit or preclude Metro’s ability, pursuant to Article 13,
to request that the Contractor perform work, whether emergency or otherwise, that Metro deems.

necessary during or following the occurrence of a force majeure in order to prevent damage or to

preserve the integrity of the facility.

Article 10 -- Liquidated Damages

A. In the event of any default of this Contract by Contractor which default, in the sol¢ opinion of Metro,

- substantially impedes the normal operations of the transfer stations, Contractor shall have 12 hours to
remedy the situation such that, in Metro’s sole opinion, operations at the transfer stations have returned
to normal. If Contractor fails, in Metro’s sole opinion, to do that which the previous sentence requires,
then Contractor shall pay Metro liquidated damages at the rate of $500 per hour or portion thereof until
Contractor has, in Metro’s sole opinion, returned the transfer station operations to normal. For purposes
of this Contract, the phrase “substantially impedes the normal operations of MSS or MCS” shall mean
the inability of customers to unload organic waste, inability of transfer station operator to inspect and
reload organic waste, or Contractor’s failure to remove full containers and provide empty containers

within four hours.
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B. If a default as described in the preceding paragraph continues for a period in excess of twenty—four
(24) consecutive hours, Metro shall not recover liquidated damages for periods beyond the initial
twenty—four (24) hour period, but Metro shall be entitled to all other remedies for Contractor’s
continued default that this Contract or the law provides or permits.

C. Itis expressly understood and agreed that any liquidated damages are not to be considered in the

~ nature of a penalty, but, due to the difficulties of proof of loss, the parties have determined that such
amounts represent a reasonable forecast of just compensation in light of the anticipated or actual harm
suffered by Metro and caused by a breach or default on Contractor’s part. Metro may deduct such
damages from any amount due or which may become due, or, if not so deducted, the amount of such
liquidated damages shall be due and collectible from the Contractor or the Contractor’s Surety, from
the variable portion of the compensation due, within fifteen (15) days of service of notice by Metro
that liquidated damages have been imposed. This remedy shall be in addition to, and not a waiver or
surrender of, any other rights or remedies Metro may have under this Contract or any provision or
provisions of law.

Article 11 -- Metro’s Rights and Remedies For Defaults In Performance

A. Metro’s Rights and Remedies for Contractor’s Default which results in Liquidated Damages: For
each default by Contractor that results in liquidated damages pursuant to Article 10A of these General
Conditions Metro shall have the unconditional right to all of the following remedies, unless within
forty-eight (48) hours after written notice of such default has been served upon both Contractor and
Contractor’s Surety, Contractor or Contractor’s Surety, cures or remedies such default or gives Metro
reasonable assurances that the default will be promptly cured or remedied and Metro, in its sole
discretion, deems such assurances as satisfactory: '

1. Equitable Remedies: For each default under Article 11A, Metro shall be entitled to all equitable
remedies available to it including, but not limited to, injunctive relief,

2. Liquidated Damages: As an additional remedy for each default under Article 1 1A, Metro is
entitled to liquidated damages, as provided in Article 10.

3. Actual Damages: For each event of default under Article 11A which lasts more than forty-eight
(48) hours, Metro shall be entitled to recover its actual damages for the period of default extending
beyond the forty-eight (48) hour period. Any disputes arising as to the amount of Metro’s actual
damages shall be resolved by arbitration under Article 24.

4. Immediate Termination or Suspension of Contract: For each default under Article 11A that extends
beyond ninety-six (96) hours, Metro shall be entitled to terminate or suspend the Contract immediately
and without the necessity of further prior notice to Contractor. In such a case, Metro shall provide
Contractor and Contractor’s Surety with written notice that it has terminated or suspended the Contract
pursuant to this Section. : .

B. Metro’s Remedies for Defaults Other than Defaults in Article 1 1A: For each default other than a
default under Article 11A of these General Conditions, Metro shall have the unconditional right to
one or more of the following remedies to the extent permitted by law, unless, within thirty (30) days
after written notice of such default has been served upon both Contractor and Contractor’s Surety,
Contractor or Contractor’s Surety cures or remedies such default, or gives Metro reasonable
assurances that the default will be promptly cured or remedied and Metro, in its sole discretion,
deems such assurances as satisfactory: ’

1. Equitable Remedies: For each default under Article 11B, Metro shall be entitled to all equitable
remedies available to it including, but not limited to, injunctive relief,

2. Actual Damages: As an additional remedy for each default under Article 1 1B, Metro shall be
entitled to recover its actual damages during all periods of default. Any disputes arising as to the
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amount of Metro’s actual damages shall be resolved by arbitration under Article 24. No
liquidated damages remedy shall apply to defaults under this Section. I

3. Termination or Suspension of Contractor’s Performance of the Contract: For each default under
Article 11B that extends beyond thirty (30) days, Metro shall be entitled to terminate or suspend
Contractor’s performance of the Contract in accordance with Section C of this Article.

C. Procedure for Termination or Suspension of the Contract by Metro:

1. To terminate or suspend the Contract other than in the case of immediate termination or
suspension pursuant to Section A(4) of Article 11 of these General Conditions, Metro must notify
in writing both Contractor and Contractor’s Surety of Metro’s intent to terminate or suspend the
Contract. Within ten (10) days after servicé upon Contractor and Contractor’s Surety of Metro’s
notice of intent to terminate or suspend the Contract, Contractor or Contractor’s Surety shall
either:

(a) Cure or remedy any default; or

(b) Discontinue its work on the Contract or such part thereof as Metro shall designate.

2. If Contractor does not cure or remedy each default after it has received Metro’s service of notice
of intent to terminate or suspend the Contract, Contractor’s Surety may, at its option, assume full
and complete performance of the Contract or the portion thereof that Metro has ordered
Contractor to discontinue, and Contractor’s Surety may perform the same or may subcontract
such work to a contractor or contractors acting on behalf of Surety; provided, however, that
Contractor’s Surety shall exercise its option and begin performance of the work, if at all, within
ten (10) days after Contractor’s Surety is served with a copy of the written notice of termination

- or suspension. Contractor’s Surety shall be paid by Metro for all work performed in accordance
with and subject to each and every term of the Contract and Contractor’s Surety shall be subject
to each and every term and condition of the Contract.

3. If Contractor does not cure or remedy each default within the time allowed herein, and if
Contractor either does not have a surety or the Contractor’s Surety elects not to exercise its option
under this Section C of this Article, then this Contract shall terminate at the point in time that
Contractor’s Surety fails to begin performance pursuant to this Section C of this Article.

D. Metro’s Remedies If Contractor Becomes Insolvent, Dissolved, Bankrupt, Files For Bankruptcy Or
Makes A General Assignment For Creditors: The parties agree that if Contractor becomes insolvent,
is dissolved, files for bankruptcy, is adjudged bankrupt or makes a general assignment for the benefit
of creditors, or if a receiver is appointed for the benefit of its creditors, or if a receiver is appointed on
account of its insolvency, such an event could impair or frustrate Contractor’s performance of this
Agreement. Accordingly, it is agreed that upon the occurrence of any such event, Metro shall be
entitled to make written request of Contractor, Contractor’s successor in interest and Contractor’s
‘Surety for adequate assurance of future performance in accordance with the terms and conditions
hereof. Failure of Contractor, Contractor’s Surety or Contractor’s successor in interest to comply
with such request within ten (10) calendar days of its service shall entitle Metro to terminate or
suspend Contractor’s performance of the Contract pursuant to Section C of Article 11 of these
General Conditions. This Contract shall not survive, but instead shall be immediately terminated by,
the appointment of any trustee or receiver for Contractor, which appointment rests upon the
insolvency of Contractor.

E. Procedures and Remedies for Termination Under Force Majeure:

1. In the event that any force majeure event results in the closure of the facility for more than thirty
(30) consecutive days, Metro shall have the right, in its sole discretion, to immediately terminate
this Contract. In the event that Metro chooses to terminate the Contract under this Section, Metro
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shall serve Contractor with written notice of such intent and shall reimburse Contractor for all
actual costs which Metro determines Contractor has incurred in performing the Contract prior to
service upon Contractor of the notice to terminate plus an amount equal to ten percent (10%) of
such costs less the total payments which Metro has paid Contractor prior to service of the notice
of termination upon Contractor.

It shall also be a condition precedent to any payments under this paragraph that Contractor fully
demonstrate and document to Metro’s satisfaction the costs Contractor actually incurred prior to
receiving service of the notice of termination. Metro shall determine, subject to its accounting
and budget limitations, the method and manner of any payment(s) that it will make to Contractor,
which payment(s) may include installment payments over an extended period of time that may
extend beyond the termination or completion of the Contract. Any such determination with
regard to payments shall take into consideration Contractor’s reasonable and actual financing
costs.

F. Procedures and Remedies for Metro Termination for the Convenience of the Government: Metro
shall have the option, exercisable in its sole discretion, to terminate this Contract without cause on the
third anniversary of the start of this Contract upon sixty (60) days prior written notice. Upon such
termination, Metro shall only be obligated for payments due under this Contract for work performed
up to the effective date of such termination.

G. No Waiver: Nothing in this Article, and no actions taken pursuant to this Article, shall constitute a
waiver or surrender of any rights, remedies, claims or causes of action Metro may have against
Contractor or Contractor’s Surety under any other provision of this Contract or any provision(s) of
law.

Article 12 -- Basis and Method of Payment

A. Payments:

1.

On a monthly basis, Contractor will submit to Metro a billing that indicates the number of tons of
Acceptable Organic Waste received, processed and composted pursuant to the Contract in the
previous month. For each calendar month just completed, the number of tons of Acceptable
Organic Waste accepted at the transfer station and received by Contractor shall be determined by
the Metro scalehouses and calculated pursuant to. the Contract Documents. Based on such
calculations and the provisions of this Article, Metro shall adjust Contractor’s billing, as
appropriate, prior to making payment to Contractor.

The Contractor shall furnish to Metro such additional détailed information as set forth in these
Contract Documents (including records from the Contractor) and as Metro may request to aid in
the preparation of monthly payments. No later than the 25™ day of each month, Metro will pay
Contractor for the Metro-approved value of the work.

Metro shall not be responsible for any repair or equipment replacement costs resulting from
Contractor’s negligence, misuse or abuse of the equipment and facilities provided by Metro,
including but not limited to any damage caused by Unacceptable Organic Waste being received at
the facility. :

B. Submittal of documentation: Contractor shall submit its invoices with a detailed cost breakdown in
accordance with procedures approved by Metro. B
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C. Petition for Increased Costs Due to Change in Law:

1. For purposes of this Article and Article 13 of these General Conditions, the term “change in law”
means any new or revised laws, statutes, rules, regulations and ordinances, including, without
limitation, a final judicial determination of any law, statute, rule, regulation or ordinance rendered
by a court of competent jurisdiction in the state of Oregon.

2. Upon petition of Contractor and subject to approval of Metro as described in this Section, Metro
shall pay, subject to the limitations, conditions and procedures stated below, one hundred percent
(100%) of Contractor’s reasonable, actual increased costs of performing the Contract if such
increased costs are directly attributable to a change in law which increases the cost of
Contractor’s performance of the Contract, and if such change in law becomes effective at any
time after the deadline for submission of Proposals.

(a) Local and County Law — Limitations: Metro shall reimburse Contractor, subject to the
terms and conditions of this Section C of this Article, for reasonable, actual increased costs
due to changes in local and county laws if and only if such changes are applicable to all
businesses in the relevant county or local area. Metro shall not compensate Contractor for
any increased costs due to changes in local or county laws to the extent that such laws are
applicable only to Contractor, Contractor’s activities in connection with this Contract or
persons or entities engaged in the waste management or transportation industries.

(b) Federal, State or Local Taxes, Fees or Surcharges: Metro shall not be obligated to reimburse
Contractor for any cost increases or expenses Contractor may incur due to any increase in the
rates of federal, state or local taxes, fees or surcharges of whatever nature. Metro shall not
reimburse Contractor for any increases in state weight and mile taxes or fees.

3. General Conditions and Limitations on Reimbursement: Reimbursement shall be allowed under
this Section C of this Article only for any costs incurred which are the least costly means of
ensuring full compliance with, and which are directly necessitated by, the relevant change in law.
Contractor must fully demonstrate and document the need for the requested reimbursement to
Metro’s satisfaction and approval as a condition precedent to Contractor’s right to any payment
under this Section.

4. Cancellation of Reimbursement: Metro may at any time cancel any reimbursement made under
this Section C of this Article that was made in error. Contractor shall at all times keep Metro -
informed as to whether any reimbursement remains necessary. Also, upon Metro’s request,
Contractor shall immediately provide Metro with all documents or information or other evidence
in Contractor’s possession or control which Metro requests to determine whether there is a
continuing need for any and all reimbursements made under this Section.

5. Schedule of Payment of Reimbursement: Metro shall determine, subject to its accounting and
budget limitations, the method and manner of any payment(s), which may include installment
payments over an extended period of time that may extend beyond the termination or completion
of the Contract. Any such determination with regard to payments shall take into consideration
Contractor’s reasonable and actual financing costs.

D. Deductions from Payments for Reduced Costs due to Changes in Law:

1. Subject to the conditions stated below, Metro shall be entitled to reduce payments to Contractor
to reflect one hundred percent (100%) of the reduced costs of Contractor’s performance under the
Contract attributable to any change in law for which Contractor would be entitled to
reimbursement of increased costs under Section C of this Article if such a change in law resulted
in increased costs.

2. Metro may at any time serve Contractor with notice and explanation of Metro’s intent to reduce
payments pursuant to this Section D of this Article. Within thirty (30) days of service of sich
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notice, Contractor shall respond in writing to such notice and such written response shall state
whether or not Contractor believes that any deductions from payments due Contractor are
justified by the change in law and shall specify any reductions in the costs of performing the
Contract as a result of the relevant change in law. Contractor shall fully document and otherwise
support its response to Metro’s notice under this Section.

- Upon written petition of Contractor, Metro may at any time cancel reductions made under this

Section D of this Article if Metro determines that the need for the reduction has expired or that a
reduction was made in error. Contractor shall at all times keep Metro informed as to both when
any reduction due to a change in law is appropriate, and as to when any reduction is no longer
appropriate.

E. No waiver: Partial payments shall not constitute acceptance by Metro of Contractor’s work nor be

construed as a waiver or surrender of any right or claim by Metro in connection with the work.

Article 13 -- Change Orders and Additional or Deleted Work
A. Change Orders and Payment or Credit for Additional Work:

L.

4.

For purposes of this Article, the term “additional work” means work that is in addition to the
work required under the original Contract or any Change Orders thereto, but does not include any
work required to comply with any change in law or any change in a permit or permit condition.

_ All requests for payment for additional work shall be made under the conditions and procedures

of this Article, except to the extent that the Contract Manager finds that such work is

~ reimbursable pursuant to Article 12 of these General Conditions.

No Change Order to this Contract shall be enforceable unless made in writing and signed by
Contractor and Metro. All Change Orders shall be numbered consecutively in chronological
order.

Nothing in this Article is intended to negate or lessen any other preconditions or procedures for
payment or reimbursement as provided by any other provisions of the Contract.

B. Request for Proposal for Additional Work:

1. Within fourteen ( 14) calendar days after receipt of a RFP for additional work from Metro,

Contractor shall submit to Metro an itemized proposal stating the actual and reasonable costs to

" Contractor for performing such additional work, a schedule for performing such work, and the

effect, if any, on Contractor’s performance of the existing Contract work by reason of the
additional work. - Contractor’s proposal shall be based on the least costly method for performing
the additional work in accordance with all provisions of the Contract..

No RFP by Metro shall be construed as authorization for Contractor to perform the additional
work covered by such RFP. To obtain authorization to perform any additional work, Contractor
must be notified in writing by Metro that Contractor is ordered to proceed with the relevant
additional work. In any such written notification Metro shall indicate whether it accepts or rejects
Contractor’s proposal. If Metro accepts Contractor’s proposal then the parties shall enter into a
written Change Order signed by both parties to document the amendment or modification of the
Contract. If Metro rejects Contractor’s proposal to perform the relevant work, Contractor shall
not be entitled to any reimbursement for the work in Contractor’s proposal.

Except in an emergency that endangers life or property, no extra or additional work shall be
performed by the Contractor unless the parties have agreed to a written and properly executed
Change Order.
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Deductions from Payments for Deleted Work:

1. All deductions from payment for deleted work shall be made under the conditions and procedures
of this Article. } ,

2. For purposes of this Article, the term “deleted work” means work which is deleted from the work
required to be performed under the original Contract or any Change Order thereto, but does not
include any work which need not be performed due to any change in Iaw or change in a permit
condition. '

Request for Proposal for Deleted Work:

1. Within fourteen (14) calendar days after receipt of a RFP for deleted work from Metro,
Contractor shall submit to Metro an itemized proposal stating the actual and reasonable costs
which would be avoided by deleting work called for in the Contract, a schedule for deleting the
relevant work and the effect, if any, on Contractor’s performance of the remaining Contract work
by reason of the deleted work. Contractor’s proposal shall be based on all current and future
avoided costs to Contractor for deleting the work and any profit margins or markups that
Contractor’s proposal includes for such work.

2. No RFP by Metro shall be construed as authorization for Contractor to delete the work covered
~ by such RFP. Contractor shall not delete any work unless and until a written order from Metro

authorizing such deletion is served upon Contractor. In any such written notification Metro shall
indicate whether it accepts or rejects Contractor’s proposal. If Metro accepts Contractor’s
proposal then the parties shall enter into a written Change Order signed by both parties to
document the amendment or modification of the Contract. If Metro rejects Contractor’s proposal
but orders the work to be deleted, Contractor shall delete the work and Metro may make all
appropriate deductions from payments according to the formula below regardless of whether
Contractor has complied with Metro’s order. ‘ '

Amount of Deductions for Deleted Work:

1. The amount of any deductions from payments for deleted work shall be equal to all current and
future avoided costs resulting from the deleted work plus any profit margin or markups which
Contractor’s proposal includes for such work. If the latter profit margin or markup figures are
unavailable, the parties hereby agree that Contractor’s profit margin on all work shall be deemed
to be ten percent (10%) of the actual cost of performing the work.

2. At Metro’s request, Contractor shall submit to Metro for review complete records of material and
labor usage prior to and following Metro’s order that work be deleted. If Contractor and Metro
cannot agree on the amount of the deduction for the relevant deleted work, that matter shall be
submitted to arbitration pursuant to Article 24 of these General Conditions.

Schedule of Payments: Metro shall make any payments due to the Contractor under this Article as
soon as reasonably possible after the work is performed. :

Article 14 -- Metro’s Right To Withhold Payment

A.

Metro shall have the right to withhold payments due Contractor such sums as necessary to protect
Metro against, and compensate Metro for, any loss or damage which may result from (1) negligence
or unsatisfactory work by Contractor, (2) the failure by Contractor to perform or abide by any of
Contractor’s obligations under this Contract, or (3) claims against Contractor or Metro relating to
Contractor’s performance or work.

Metro shall further have the right to withhold payments due Contractor for ¢ démages caused by
Contractor that have yet to be adjusted or resolved, (2) the failure of Contractor to make proper
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payment to Contractor’s employees, material suppliers and subcontractors, or (3) the filing of any
claim against Metro or Contractor. '

D. Metro shall provide at least ten (10) days’ written notice of its intent to withhold payments under this
Article, and Contractor shall have the right to dispute such actions as provided in these Contract
Documents.

E. No action taken by Metro under this Article shall affect any of the other rights or remedies of Metro
granted by any other provision or provisions of this Contract or by law, nor shall it relieve Contractor
from any consequences or liabilities arising from Contractor’s acts or omissions.

Article 15 -- Indemnification

A. Contractor agrees that for purposes of the Oregon Tort Claims Act (ORS 30.260 through 30.300)
neither Contractor nor Contractor’s officers, agents and employees, nor any of Contractor’s
subcontractors of any tier or their officers, agents and employees, are agents of Metro. Contractor for
itself and its officers, agents, employees and its subcontractors of any tier and their officers, agents
and employees will make no claim whatsoever against Metro for indemnification pursuant to ORS
30.260 to 30.300 and Contractor agrees to hold Metro harmless and indemnify Metro from any such
claims.

B. Contractor shall indemnify and hold Métro harmless from and against any and all claims, causes of
action, demands, suits, damages, penalties, charges, judgments, liabilities and losses of whatsoever
character or kind (all hereinafter referred to as “claims”) and all expenses arising from such claims
including, but not limited to, attorneys’ fees upon trial and upon appeal and any and all costs, if such
claims or expenses allegedly or actually arise or result from, directly or indirectly, or are in any way
connected with: S

1. The performance or nonperformance of any provision or requirement of this Contract by
Contractor, its officers, employees, subcontractors of any tier, agents or servants;

2. Any of the acts or omissions of Contractor, its officers, employees, subcontractors of any tier,
. agents or servants; or : .

3. The failure of Contractor, its officers, employees, subcontractors of any tier, agents or servants to
comply in any respect with the provisions and requirements of all applicable permits, licenses,
laws, statutes, regulations, ordinances, codes, orders and all other legal requirements of federal,
state, regional, county and local government authorities and agencies having jurisdiction over the
relevant activities as is required by Article 2F of the General Conditions.

C. Contractor shall, upon demand of Metro and at Contractor’s sole cost and expense, defend and
provide qualified attorneys approved by Metro under service contracts acceptable to Metro to defend
Metro, its officers, employees, agents and servants against any and all claims, causes of actions, suits,
demands, damages, penalties, charges, liabilities, losses, awards of damages or judgments of
whatsoever character or kind, arising or resulting from, directly or indirectly, or in any way connected
with:

1. The performance or nonperformance of any provision or requirement of this Contract by
Contractor, its officers, employees, subcontractors of any tier, agents or servants;

2. Any of the acts or omissions of Contractor, its officers, employees, subcontractors of any tier,
agents or servants at or in connection with the Work; or
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D.

3. The failure of Contractor, its officers, employees, subcontractors of any tier, agents or servants to
comply in any respect with the provisions and requirements of all applicable permits, licenses,
laws, statutes, regulations, ordinances, codes, orders and all other legal requirements of federal,
state, regional, county and local government authorities and agencies having jurisdiction over the
relevant activities as is required by Article 2F of the General Conditions.

In any and all claims égainst Metro, these indemnification obligations shall not be limited in any way
by any limitation in the amount or type of insurance obtained by Contractor.

Article 16 — Performance Bonds, or Letter(s) of Credit

A.

The initial term of the Performance Bonds or Letter(s) of Credit shall commence upon the execution
of the Contract. The amount of the Performance and Labor and Materials Bonds or Letter of
Credit(s) shall be in the amount of $500,000.

Not later than sixty (60) days prior to each irrevocable Letter of Credit or Performance Bonds
expiration, Contractor shall execute and deliver to Metro Performance Bonds on the forms bound
herewith, or an equivalent irrevocable Letter(s) of Credit acceptable to Metro, which shall secure and
be conditioned upon the full, faithful and complete performance of the Contract and prompt payment
of all persons supplying labor and material for the performance of the Contract and other protection to
Metro, as provided in such Bonds or Letter(s) of Credit. - :

The surety or banking institution furnishing these Bonds or Letter(s) of Credit shall have a sound
financial standing and a record of service satisfactory to Metro and shall have a rating of at least A
and be of the appropriate class for the relevant bond amount under Best’s Rating System and shall be
authorized to do business in the state of Oregon. The Attorney—in—Fact (Resident Agent) who
executes these Bonds on behalf of the Surety must attach a notarized copy of her or his Power of
Attorney as evidence of her or his authority to bind the Surety on the date of execution of each Bond.

Pursuant to the Contractor’s commitments under Article 24 of these General Conditions, Contractor
shall also enter into an agreement with its surety, and shall provide Metro with a copy of such
agreement at any time that it must provide Metro with any bonds or letter(s) of credit pursuant to
Section B of this Article, in which Contractor’s Surety shall consent:

1. To accept jurisdiction of the courts of the state of Oregon for the purposes of commencing,
conducting and enforcing arbitration proceeding pursuant to Article 24 of these General
Conditions.

2. To accept service of notice of the other party’s intent to proceed with arbitration, and of any
other step in connection therewith or enforcement thereof, if such notice is in writing and sent
by certified letter addressed to said party and Contractor’s Surety, and such notice shall have
the same effect as if the party had been personally served within the state of Oregon.

3. That any decision of an arbitrator pursuant to Article 24 of these General Conditions shall be
final, binding and enforceable upon the Contractor’s Surety and that proper venue for any
Judicial proceeding to enforce any decision or award made by such an arbitrator shall be
exclusively in the county of Multnomah in the state of Oregon.

Contractor shall from time to time take such additional actions and furnish to Metro such additional
documents and instruments which Metro reasonably requests to secure performance of Contractor’s
obligations under this Agreement. None of the requirements contained in this Article are intended to,
nor shall they in any manner, limit or qualify the liabilities and obligations assumed by Contractor
under this Agreement.
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Article 17 -- Contractor’s and Metro’s Liability Insurance

A. The Contractor shall provide and pay all costs for insurance coverage by insurers subject to the
approval of Metro. Insurance requirements may be met in whole by a qualified self-insurance plan.
If Contractor is self insured, Metro shall enjoy all the rights and privileges of an additional insured.

B. Before commencing work under this Contract, Contractor shall furnish Metro with certificates of
insurance specified herein naming Metro as an additional named insured and showing the type,
amount, class of operations covered, effective dates and date of expiration of policies, and each such
policy shall contain substantially the following statements: ‘

1. This policy shall be considered as primary insurance and exclusive of any insurance carried by
- Metro and the insurance endorsed by this certificate shall be exhausted first, notwithstanding the
fact that Metro may have other valid and collectible insurance covering the same risk;

2. This policy shall not be canceled, reduced in coverage nor materially altered until after sixty (60)
days’ written notice of such cancellation, reduction or alteration in coverage shall have been
received by Meitro;

3. No act on the part of the insured shall affect the coverage afforded to Metro under the insurance
covered by this certificate; and

4. This policy consists only of insurance on an occurrence basis, not on a claims made basis.

Additional insured status and 60 day cancellation must be physically endorsed to respective
policies.

C. Contractor shall immediately increase the amounts of insurance required by this Article to reflect any
changes in Oregon Law so as to ensure that the insurance provided shall cover, at a minimum, the
designated insurance requirements listed below, the maximum limits under the Oregon Tort Claims
Act and any other applicable tort claims act.

D. In case of any bredch of any provision of this Article, Metro, at its option, may obtain and maintain, at
the expense of the Contractor, such insurance as Metro may deem proper and may deduct the cost of
such insurance from any monies that may be due or become due to the Contractor under this Contract.

E. Contractor shall maintain the above insurance at all times until completion of the Contract or until the
termination date of the Contract, whichever is later.

F. Maintenance of insurance by Contractor as specified in this Article shall constitute the minimum
coverage required and shall in no way lessen or limit the liability or responsibility of Contractor under
this Contract and Contractor may carry, at its own expense, such additional insurance as it deems
necessary.

G. Pursuant to Article 12 of these General Conditions, and to the extent allowed by that Article, Metro
shall reimburse Contractor only for the actual increased cost of premiums that Contractor must pay to
comply with insurance requirements not specified above which become effective after the deadline
for submission of proposals. No other reimbursement for costs associated with increased insurance
requirements will be allowed under Article 12 of these General Conditions.

-H. The Contractor shall purchase and maintain at his expense the following types of insurance covering
the Contractor, and his employees and agents.

1. Broad form comprehensive general liability covering bodily injury, property damage, and
personal injury with automatic coverage for premises/completed operations and product liability.
The policy must be endorsed with contractual liability coverage. '
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2. Business or Truckers automobile including bodily injury and property damage liability, endorsed
with MCS-90 and CA9948 or an equivalent coverage. '

3. Insurance coverage for general liability shall be a minimum of $1,000,000. The aggregate amount -
for automobile liability insurance coverage shall be in the amount of $1,000,000.

4. Metro, its elected officials, departments, employees and agents shall be named as an additional
insured. Notice of any material change or policy cancellation shall be provided 30 days prior to
the change. Contractor shall provide Metro with a certificate or certificates of insurance prior to
execution of the contract, showing that all contract requirements have been satisfied.

. This insurance as well as all workers' compensation coverage for compliance with ORS 656.017
must cover Contractor’s operations under this Contract, whether such operations be by Contractor
or by any subcontractor or anyone directly or indirectly employed by either of them.

6. The Contractor, and all subsequent subcontractors and suppliers performing work pursuant to this
contract shall provide Workers' Compensation benefits as required by ORS 656.017 and in
accordance with all applicable state and federal laws.

7. Contractor shall maintain Environmental Impairment Liability in the amount of $1,000,000 per
occurrence. '

8. Contractor will provide Metro with a certificate of insurance complying this requirement within
(15) days of execution of this Contract or twenty-four (24 hours) before services under this
contract commence, whichever date is earlier.

Article 18 — Contractor’s Right to Terminate

Should Contractor be unable to perform this Contract for a period of sixty (60) days or more by 1) a
public authority other than Metro; or 2) by Metro (if Metro is acting in violation of Contractor’s rights
under the Contract) and either inability is through no fault of Contractor, then Contractor, upon seven (7)
days’ written notice to Metro may stop the work or terminate the Contract and recover from Metro that
portion of the Contract payments, less the aggregate of previous payments, allowable to the Contract
completed as of the date of termination, plus his/her demonstrated actual damages; however, in such
event, Metro will make no payments to Contractor for any work done on the Contract after the date of
termination.

Article 19 -- Permits and Regulations

A. Contractor shall obtain, maintain and pay for all permits, licenses, certificates, inspection fees and
surcharges and other approvals required by law, both temporary and permanent. Any such fees shall
be included in the prices proposed in Contractor’s Proposal. The Contractor shall obtain any
necessary business license required by law. Metro will cooperate fully in securing all permits that by
law may be secured in the name of the property owner.

B. Contractor shall be liable for all fines or civil penalties imposed by any regulatory agency for
violations of permits, laws or regulations caused or allowed by Contractor. Metro shall not be liable
- for and shall not reimburse Contractor for payment of any such fines or civil penalties.
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Article 20 -- Royalties and Patents
A. Contractor shall pay all royalties and license fees related to the performance of this Contract.

B. Contractor shall defend all suits or claims for any and all infringements of any patents which may
occur in the performance of this Contract and shall save and hold Metro harmless from loss on
account thereof; provided, however, that Metro shall be responsible for all such loss related to a
particular process or product that is particularly specified for use by Metro unless Contractor had
knowledge or information that such particular process or product might infringe a patent, in which
event Contractor shall be responsible for loss on account thereof unless Contractor promptly and
immediately provided such information to Metro.

Article 21 -- Taxes and Fees

As between Metro and Contractor, Contractor shall be responsible and liable for payment of all federal,
state, regional, county and local taxes, fees and surcharges of every form that apply to any and all persons,
entities, property, income, equipment, material, supplies, structures or activities related to performance of
the Contract including, but not limited to, any and all income taxes, real property taxes, excise taxes, sales
and use taxes and highway reconstruction fees arising from or connected with the Contract. Any such
taxes and fees, or any increases in such taxes and fees, shall be the responsibility of the Contractor with
no increase in compensation from Metro.

Article 22 - Title To Organic Waste

Title to organic waste shall immediately pass to the Contractor once it has been accepted pursuant to the
procedures contained in the Scope of Work, Upon discovery of Unacceptable Organic Waste, title to
such waste shall immediately revert to the original generator/transporter, if identifiable.

Article 23 -- Material, Workmanship, and Employees

A. All workmanship and material provided by Contractor shall be of the highest quality. All workefs
and subcontractors shall be skilled in their trades. Contractor shall furnish evidence of the skill of
their employees, subcontractors and agents upon the request of Metro.

B. Contractor shall at all times enforce strict discipline and good order among its employees and all
subcontractors. Contractor shall ensure that none of its employees, subcontractors or agents, nor any
of its subcontractors’ employees or agents, are permitted to participate in the performance of the work
required under this Contract if any such person has recently consumed or is under the influence of
alcohol or other drugs, nor shall Contractor’s employees, subcontractors or agents, nor any of its
subcontractors” employees or agents, be permitted to bring alcohol, drugs or firearms onto the
premises of a transfer station.

C. Contractor shall use recycled and recyclable materials and products to the maximum extent
economically feasible in the performance of contract work set forth in this document. Contractor
shall comply with Section 2.04.520 of the Metro Code regarding the use of recycled materials and
products, particularly in the purchase of motor oil, antifreeze, and tires.

Article 24 -- Arbitration

A. Both parties shall, in good faith, attempt to negotiate resolutions to all disputes arising out of this
Contract.

B. Subject to the conditions and limitations of this paragraph, any controversy or claim arising out of or
relating to this Contract which remains unresolved after negotiations under Section A of this Article
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shall be exclusively settled by arbitration under the laws of the state of Oregon, in accordance with
the Commercial Arbitration Rules of the American Arbitration Association. All disputes shall be
heard and decided by one arbitrator and all arbitration proceedings shall be held in Portland, Oregon.
However, all disputes concerning Metro’s right to the equitable remedy of specific performance shall
not be subject to arbitration, but shall be decided exclusively by a court of competent jurisdiction in
Multnomah County, Oregon, under the laws of the state of Oregon.

Contractor agrees to consolidation of any arbitration between Metro and Contractor with any other
arbitration involving, arising from or relating to this Contract. In the event that Metro determines, in
its sole opinion, that the public interest requires a speedy resolution of any controversy or claim
regardless of the amount, Metro shall have the option of electing resolution of the controversy or

_claim by the Expedited Procedures of the Commercial Arbitration Rules of the American Arbitration

Association (Rules E-1 through E-10).

Each party hereto and the Contractor’s Surety accept jurisdiction of the courts of the state of Oregon
for the purposes of commencing, conducting and enforcing an arbitration proceeding pursuant to this
Article. Each party hereto and the Contractor’s Surety further agree to accept service of notice of the
other party’s intent to proceed with arbitration, and of any other step in connection therewith or
enforcement thereof, if such notice is in writing and sent by certified letter addressed to said party and
Contractor’s Surety, and such notice shall have the same effect as if the party had been personally
served within the state of Oregon.

Any decision of an arbitrator engaged under this Article shall be final, binding and enforceable upon
both parties and the Contractor’s Surety. The parties agree that proper venue for any judicial
proceeding to enforce any decision or award made by an arbitrator under this Section shall be
exclusively in the county of Multnomah in the state of Oregon.

Article 25 -- Attorneys’ Fees

In the event suit, action or arbitration is instituted to enforce any right granted herein or to interpret any
provision of this Contract, the prevailing party shall be entitled to, in addition to the statutory costs and
disbursements, reasonable attorneys’ fees to be fixed by the trial court or in the arbitration. In the event
of any appeal, the prevailing party shall, to the extent permitted by law, be entitled to attorneys’ fees on
appeal in like manner.

Article 26 -- Assignment |

A.

Contractor shall not assign any rights or obligations under or arising from this Contract without the
prior written consent of Metro. Contractor shall not assign any amounts due or to become due under
this Contract without prior written notice to Metro. :

This Contract is executed with a certain qualified party to perform the Contract. The delegation of
any Contract duties will require the prior written consent of Metro and of Contractor’s Surety. Any
such delegation of duties will not relieve the Contractor or Contractor’s Surety of any liability and/or
obligation to perform. In the event of any delegation of a duty, the delegate shall assume full
responsibility for performance of that duty without affecting Contractor’s liability.

Article 27 -- Change Of Ownership'

A.

B.

Any change in control of Contractor or the transfer of a controlling interest of Contractor shall require
the prior written consent of Metro.

For purposes of this Article, the phrase “transfer of a controlling interest of Contractor” shall be
interpreted to include, but not be limited to, the transfer of ten percent ( 10%) or more of the beneficial
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ownership of Contractor to or from a single entity. However, intracompany transfers, such as
transfers between different subsidiaries or branches of the parent corporation of Contractor, shall not
be construed as transfers of a controlling interest in Contractor, nor shall transfers required by
operation of law be so construed.

C. If Metro approves a change in control of Contractor or a transfer of a controlling interest of
Contractor, then Metro and the new ownership of Contractor shall execute a novation, requiring the
new ownership of Contractor to assume all of the rights and duties of this Contract and releasing the
previous ownership of Contractor of all obligation and liability.

Article 28 -- Public contracts

A. The provisions set out in Oregon Revised Statutes (“ORS”), Chapters 187 and 279, as amended or
superseded, including the latest additions and revisions, and all applicable provisions of the Metro
Code, are incorporated by reference as part of this Contract. In addition, the specific requirements of
certain of these ORS Sections are set out below. These provisions are applicable to this Contract
unless or until they are superseded by federal law. If any of the specific State law requirements set
out below in this Article are amended or superseded, then Metro may, at its option, notify Contractor
that such a change has occurred and that the new or amended provision is thereafter applicable to all
work performed pursuant to this Agreement. In such event, Metro may, to the extent applicable,
reduce payments to Contractor as provided Article 12D of these General Conditions.

B. Pursuant to ORS 279.312, Contractor shall make payment promptly, as due, to all persons supplying
Contractor labor or material for the prosecution of the work as provided in this Contract. Contractor
shall pay all contributions or amounts due the Industrial Accident Fund (IAF) from Contractor or any
subcontractor incurred in the performance of the Contract. Contractor shall not permit any lien or
claim to be filed or prosecuted against Metro on account of any labor or material furnished.
Contractor shall pay to the Department of Revenue all sums withheld from employees pursuant to
ORS 316.167.

C. Pursuant to ORS 279.314, if Contractor fails, neglects or refuses to make prompt payment of any
- claim for labor or services furnished to Contractor or a subcontractor by any person in connection
with this Contract as such claim becomes due, Metro may pay such claim to the person furnishing the
labor or services and charge the amount of the payment against funds due or to become due to
Contractor by reason of this Contract. Metro’s payment of such a claim in the manner authorized by
ORS 279.314 shall not relieve Contractor or Contractor’s Surety from obligation with respect to any
unpaid claims.

D. Pursuant to ORS 279.316(4) and ORS 279.334(8), Contractor must give written notice to employees
who perform work under this Contract of the number of hours per day and per week that employees
may be required to work, as specified in this Section D of this Article. Such notice must be provided
either at the time of hire, before commencement of work, or by posting a notice in a location
frequented by employees. Except as permitted by federal law or other state statutes or regulations:

1. No person shall be employed under this Contract for more than ten (10) hours in any one day, or

- forty (40) hours in any one week, except in cases of necessity, emergency or where the public
policy absolutely requires it, and in such cases the employee shall be paid at least time and a half
pay for all time worked in excess of ten (10) hours a day or in excess of forty (40) hours in any
one week, whichever is greater; and

2. All persons shall be paid at least time and a half pay for all work performed under this Contract
on the legal holidays specified in a collective bargaining agreement, if applicable, or on the
following annual legal holidays: New Year’s Day on J anuary 1, Memorial Day on the last
Monday in May, Independence Day on July 4, Labor Day on the first Monday in September,
Thanksgiving Day on the fourth Thursday in November, and Christmas Day on December 25.
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For purposes of this provision, each time a holiday falls on a Sunday, the succeeding Monday
shall be recognized as a legal holiday, and each time a holiday falls on a Saturday, the preceding
Friday shall be recognized as a legal holiday. '

E. Pursuant to ORS 279.320, Contractor shall promptly, as due, make payment to any person,
copartnership, association or corporation, furnishing medical, surgical and hospital care or other
needed care and attention, incident to sickness or injury, to the employees of Contractor, of all sums
which Contractor agrees to pay for such services and all monies and sums which Contractor collected
or deducted from the wages of employees pursuant to any law, contract-or agreement for the purpose
of providing or paying for such service. Contractor shall ensure that all subject employers working
under this Contract shall either comply with ORS 656.017 or be exempt employers under

"~ ORS 656.126.

Article 29 -- Start of Cohtract, Contract Completion and Contract Extensions

"The Contractor agrees to begin services on January 1, 2005 and to terminate such services on December
31, 2009. Metro may, in its sole discretion and upon written notice to Contractor, extend the term of this
contract for a period not to exceed 24 months. During such extended term all terms and conditions of this
contract shall continue in full force and effect, '
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SCOPE OF WORK
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SCOPE OF WORK

A. Introduction

The purpose of the SCOPE OF WORK is to provide the Contractor with its responsibilities for the
transport, processing and composting of source-separated organic waste delivered to Metro transfer
stations. These responsibilities are detailed in the sections below. An overview is provided in this
introduction.

The Metro Central Station, located at 6161 NW 61% Avenue, Portland, receives mixed solid waste
and some source separated recyclables from both commercial haulers and the general public.
Customers enter the facility through the northeast entrance of the site. Customers proceed to
scalehouses for weighing. Scalehouses are run and managed by Metro staff. After leaving the
scalehouses they are under the direction of Metro’s contracted transfer station operator, which is _
responsible for ensuring the waste is properly unloaded and inspected for unacceptable materials.

Source separated organic waste will be delivered to and unloaded in a specially designated and
segregated area of the transfer station where it will be inspected for contaminants. Loads that do
not meet the Contractor’s Material Acceptance Standards and which cannot be made to meet
standards with selective sorting of gross contaminants (larger than 5 gallons in size) by the transfer
station operator, will be rejected, treated as solid waste at the transfer station and sent to landfill.
Loads that meet standards will be reloaded by the transfer station operator into two Metro-provided
40-yard auger-sealed, hard-top drop boxes located in the organic waste staging area. Metro’s
transfer station operator will take steps to minimize odors and keep the staging area clean. The

- transfer station operator will prepare containers for transport when full. It is the Contractor’s
ultimate responsibility to inspect transport containers to ensure they are properly sealed and readied
for transport.

Contractor shall coordinate its activities with the transfer station operator as well as with any other
Metro staff and contractors to maximize transfer efficiencies. Full containers will be transported
by Contractor to the processing/composting facility where they will be unloaded according to
applicable permit requirements. Containers must be cleaned before they are returned to Metro
transfer stations.

The facility will be open for the public from 7:00 a.m. to 7:00 p.m. during PDT and from 7:00 a.m.
to 6:00 p.m. during PST, seven days a week. The facility will be open for commercial and
industrial accounts with automation tags seven hours earlier, except on Sundays when it will open
at 7:00 am. for all customers. The facility will be closed for all business on Christmas and New
Year’s Days. Metro reserves the right to prohibit or limit the type or types of accounts which may
use the facility. Metro reserves the right to increase or decrease the hours and days that the facility’
is open.

The Contractor shall not be entitled to any reimbursement, under any provisions of this Scope of
Work or the General Conditions, for costs or revenue losses due to changes by Metro in the type of
accounts that may use the facility, or in a decrease in the number of hours the facility is open.
Metro shall provide the Contractor with 24 hours written notice of any change in hours of operation
or types of accounts that may use the facility.
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Waste volumes will fluctuate daily, weekly; monthly and annually. The Contractor must be
capable of handling these variations such that the operations at the transfer station are not impeded.

Metro employees, operating the scalehouse, shall make all determinations regarding fees to be paid
by haulers using the facility. Metro and the transfer station operator will determine what waste
shall be categorized as Acceptable Organic Waste in compliance with Contractor’s Material
Acceptance Standards when delivered to Metro transfer stations. All Organic Waste shall be
weighed by Metro prior to removal from the Facility. This data will provide checks on the
quantities for Acceptable Organic Waste and Unacceptable Organic Waste for disposal. The
Contractor shall be paid based on the outgoing weights established at Metro scalehouses.

The empty or tare weight of organic waste transport vehicles will be established by Metro and
recorded. After loading, the vehicle shall be reweighed to determine the net weight of the load.
Metro’s transfer station operator has responsibility for controlling the movement of traffic on-site.
Contractor will follow all directions and traffic flow instructions given by transfer station operator
while on-site. The operator will direct Contractor to the appropriate load-out area and load
weighing area.

B. Scheduling and Receipt of Materials

1.) Contractor shall receive and transport all Acceptable Organic Waste that have been loaded by
Metro’s transfer station operator into Metro-supplied transport containers and prepared for
transport at least once per week. The term “Acceptable Organic Waste” means all source-
separated organic wastes received at Metro transfer stations that comply with Contractor’s
Material Acceptance Standards. Material acceptance standards must comply with the goals and
objectives of the region’s organic waste collection program and the nature of the participating
generators. '

- 2.) Contractor shall inform Metro within 24 hours of receipt of loads that do not meet material
acceptance standards. Contractor shall take all steps necessary to monitor and remedy material
quality issues. '

3.) Contractor shall schedule all pickups with Metro’s transfer station operator 24 hours prior to
arrival at the transfer station and shall be responsible for transporting organic wastes as often as
necessary to avoid impeding normal transfer station operations.

4.) Contractor shall follow transfer station operator’s scheduling parameters and protocols and
shall arrive within one hour of agreed time.

C. Transport Protocols

‘1) Contractor shall provide all transportation services for Acceptable Organic Waste received and
reloaded into Metro-supplied transport containers. Contractor shall ensure that all transport
equipment is compatible with Metro’s transport containers and appropriate for long-haul
transportation. Contractor shall ensure that Metro-supplied transport containers are
appropriately secured for safe transport.
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2.) Contractor shall transport all loads diréctly from Metro’s transfer station to Contractor’s
permitted facility in a responsible and environmentally sound manner and in compliance with
conditions set forth in Metro Code 5.01.127(c) (2), (3), (5), (6), (7), (8), (9) and (10).

- 3.) Contractor shall ensure that all Contractor-furnished transport equipment supplied is
maintained in a safe working condition, is roadworthy, has appropriate safeguards to avoid
leaks and spills, and is in compliance with all appropriate local, state and federal regulations.
Transfer tractors shall be suitably painted and/or furbished so that they present an acceptable
appearance in the opinion of Metro.

4.) Contractor shall assume ownership and full responsibility for any and all damage and
subsequent repairs above and beyond normal wear and tear to transport containers while
containers are in the possession of Contractor. Possession begins when full containers are
received by Contractor at the transfer station and ends after empty containers are delivered back
to the transfer station and removed from Contractor’s transport vehicle. It is the responsibility
of Contractor to attach and remove transport containers from the vehicle at the transfer station
and shall follow all instructions given by Metro’s transfer station operator.

5.) Contractor shall assume title to and all responsibility for the acceptable brganics wastes once
the materials are in the possession of Contractor as defined above. Any spills, leaks, etc. while
materials are in the possession of Contractor are the sole responsibility of Contractor to
remedy.

6.) Contractor shall provide a minimum of one empty container in the organics staging area at
Metro’s transfer station at all times. If no empty containers are available in the staging area the
Contractor has six hours to remedy the situation.

7.) Contractor shall clean all transport containers immediately upon unloading at the composting
facility to prevent malodor, unsightliness and/or attraction of vectors.

. Pre-Processing and Composting

1.) Contractor shall deliver Compostable Organic Waste to Contractor’s facility and treat the
materials in the manner required to be in compliance with all applicable permits, licenses and
regulations of whatever nature.

2.) Contractor shall compost the organic waste on-site in an environmentally-sound manner in
compliance with all applicable permits, licenses and regulations of whatever nature.

3.) In conjunction with the reports requested in section F. below, Contractor shall provide to Metro
on a monthly or more frequent basis as needed, updates on the types and amounts of

- unacceptable materials present in the organic waste received by Contractor as follows: amount
of plastic, metal, glass and other contaminants based on weight or volume estimates.

. End Product Testing

1.) Contractor shall test finished compost derived from Metro region organic wastes on a monthly
basis for the first six months beginning at the time the first batch of compost has matured.
Testing will then shift to a quarterly basis for the duration of this Contract. At a minimum
testing and sampling methods shall be conducted in accordance with the US Composting
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Council’s Seal of Testing Assurance. Testing results shall be provided to Metro within 15
calendar days of receipt by Contractor.

F. Reporting

1.) Provide to Metro monthly reports due no later than 10 days after the end of the month.
Monthly reports will be reduced to quarterly after receipt of the first 12 monthly reports by
Metro. Reporting will include but not be limited to: '

=  Tons of organic wastes received and processed.

*  Amount and type of contaminants removed.

*  Any disruptions or malfunctions in composting equipment and methods.
*  Composting time, technique and monitoring methods.

*  Amount of finished compost produced.

*  Test results of finished compost.

.- Any changes in facility permit status.

Reporting forms will be provided by Metro prior to contract execution.

G. General

1.) Contractor shall permit inspection of all facets of work by Metro, its representatives, and
governmental authorities having jurisdiction over any parts of the work during normal
operating hours. The inspectors for Metro have all rights and duties granted to Metro.

2.) Contractor shall assume responsibility for obtaining all necessary approvals and permits for the
services rendered under this Contract including but not limited to complying with all applicable
regulations. Copies of all current permits and conditions shall be available for Metro
inspection.

3.) Contractor shall develop a new or supply to Metro the facility’s existing emergency plan
designed to minimize hazards to human health and the environment in the event of a work
stoppage, inclement weather conditions, breakdown or accident of any of the major equipment
components directly involved in the transport, pre-processing and composting of Compostable
Organic Waste from the Metro region. The emergency plan in no way lessens the Contractor’s
full responsibility to comply with all applicable regulatory provisions related to this Contract.

- 4.) Contractor shall assume responsibility for any damage attributed to his/her operations caused to
- Metro-owned or privately-owned facilities, including but not limited to, equipment used in the
loading and unloading of the Compostable Organic Waste. Contractor shall repair or replace
any such damage at no additional charge to Metro in a timely manner.

5.) Contractor shall assume responsibility for all co'sts incurred from any release of Compostable
Organic Waste or liquids during transport, pre-processing and composting,

6.) Contractor shall dispose of any residuals or unacceptable materials in accordance with all
permit, land use or franchise requirements and shall report to Metro on a monthly basis the
amount in weight of residuals disposed and where. Contractor is responsible for all costs of
whatever nature relating to the disposal of residuals. '
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7.) Contractor may temporarily suspend transport and acceptance of Organic Waste as part of this
contract with 24 hours notice to Metro if Organic Waste consistently does not meet
Contractor’s acceptance standards. Contractor shall make a good faith effort to work with
Metro to resolve all material standards issues prior to suspending acceptance of Organic Waste.

8.) As a condition of this Contract, Contractor shall accept all Compostable Organic Waste that
meets Contractor’s Material Acceptance Standards and is derived from within the Metro region
but not necessarily received at Metro-owned transfer stations. Contractor may not set material
acceptance conditions that diverge from those agreed to with Metro in order to effectively
prohibit the acceptance, processing and composting of otherwise Acceptable Organic Waste
from facilities or collectors other than those owned by Metro. Contractor may set differential
pricing for receipt of materials from non-Metro. facilities, but may not use pricing strategies to
effectively prohibit the acceptance of otherwise acceptable materials and/or put Metro at an
economic or market disadvantage. :

9.) Contractor is not prohibited from receiving and processing Acceptable Organic Waste derived
from outside the region, but contractor may not engage in practices that result in a decrease of
processing and composting capacity for organic waste derived from the Metro region.

H. Organic Materials Flow

1.) Metro shall ensure that all loads of source-separated organic waste delivered to its transfer
stations that meet Contractor’s material acceptance standards shall be provided solely to
Contractor for transport, processing and composting for the duration of this contract.

2.) Metro reserves the right to immediately suspend flow of materials to Contractor if in Metro’s
sole opinion, materials delivered to Metro’s transfer station do not meet Contractor’s
acceptance standards, Contractor fails to meet any of its obligations to Metro, or Contractor is
not in compliance with any applicable rules, regulations, licenses, permits, conditions of
whatever nature. Material flow shall resume only after problems have been remedied to
Metro’s satisfaction. :
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APPENDIX A

Transport Container Specifications

QTY.

DESCRIPTION

ITEM NO.

D3520GAKDO

35 yard drop box with rubber coated wheels
Length: 20’

Wall height: 777 ID

Wall: 12 GA

Floor: 10 GA

1 piece side hinge door with seal

Endless chain RO system

20’ crank up solid lid
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EXHIBIT B
Resolution No. 04-3405

FINDINGS SUPPORTING AN EXEMPTION FROM THE
COMPETITIVE BIDDING PROCESS FOR A REQUEST FOR PROPOSALS
FOR TRANSPORTATION, PROCESSING AND COMPOSTING SERVICES FOR
ORGANIC WASTES FROM THE METRO REGION

1. BACKGROUND

The Metro region has established the goal of recovering at least 45,000 tons per year of
commercially-generated organic waste (e.g., all types of food waste including but not limited
to: pre- and post-consumer vegetative waste, pre- and post-consumer meats, seafood and
dairy waste, and non-recyclable or food-soiled paper) from the waste stream. Currently, the
region disposes of over 275,000 tons of food waste and soiled non-recyclable paper annually.
It is estimated that approximately 60% of this waste is from the commercial sector and 40%
from residences.

In December 1999, the Metro Council adopted a three-year Organic Waste Management
Work Plan that was developed by an intergovernmental team (Resolution No. 99-2856, “for
the Purpose of Approving a FY 1999-2000 Organic Waste Management Work Plan, and
Authorizing Release of Budgeted Funds.”) This Plan provides for a three-track approach to
the recovery and diversion of the region’s organic wastes. The region has spent the past four
years developing strong and successful food recovery programs in partnership with food
banks and is now transitioning into the next phase of the Plan: the collection and composting
of food wastes not suitable for human or animal consumption. Recovery and processing of
this material in to a beneficial end product is critical if the region is to meet its state-
mandated solid waste recovery goals.

The collection and processing of organics and the development and enhancement of
infrastructure to handle such materials are key elements of the Organics Plan. The ability of
the region to send these compostable organic wastes from our transfer stations to a fully-
permitted facility at a reasonable cost is critical to the success of the organic waste collection
and processing system under development. On January 20, 2004, the Metro Council directed
staff to proceed towards securing the necessary processing infrastructure for the region.

Initially, Metro and the City of Portland were working together on a grant program to provide
up to $500,000 in grant funding for the development of infrastructure to accommodate the
region’s organic waste. Twelve applications from 10 different companies were received and
evaluated by a seven-member committee. As a result of that grant process, staff developed
legislation to establish a rate at Metro’s transfer stations for the acceptance of source-
separated organic waste, a change order for transfer station operations at Metro Central
Station, and a sole-source contract for the transportation, processing and composting of
organic waste delivered to Metro transfer stations.
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Since that time staff was advised by the Office of the Metro Attorney that although the grant
program was an open and competitive process, it was not sufficient according to law to be
used as the basis for a public procurement. To ensure that open and fair competition is
preserved, and procurement follows public contracting law, staff has withdrawn the grant
program, the rate and the sole source contract legislation. The funds originally designated for
the grant program and the procurement for all necessary services have now been included
mto this RFP process.

2. FINDINGS

2.1. Findings supporting exemption from competitive bid process regarding
discouraging favoritism

The Metro Contract Review Board finds that exempting the contract for
transportation, processing and composting services for organic wastes from the metro
region from competitive bidding requirements is unlikely to encourage favoritism in
the award of a contract. This finding is supported by the following:

2.1.1. Solicitation Advertisement: Pursuant to ORS 279.025, the solicitation will be
advertised as appropriate. In addition, solicitation documents will be available
both through Metro’s website. The release will also be announced publicly at
meetings of the Metro Council, and the Metro Contract Review Board.
Additionally, firms providing such services will be contacted directly by staff,
Accordingly, this solicitation process is designed to discourage favoritism.

2.1.2. Full Disclosure: To avoid favoritism and ensure full disclosure of all project
' requirements, the RFP solicitation package will include:
* A detailed description of the project;
Performance specifications;
Contractual terms and conditions;
Selection process description; and
Evaluation criteria.

2.1.4. Selection Process: To avoid favoritism the selection process will include the
following elements:

2.1.4.1. The evaluation process will include the following steps:

* Proposals will be evaluated by a multi-jurisdictional team for
completeness and compliance with the requirements listed in the
RFP; '

» References regarding experience, qualifications and operating
history will be investigated and evaluated, '

* The information regarding other aspects of the proposal such as
technical characteristics and cost will be discussed and evaluated;

* Firms submitting proposals considered complete and responsive will
be interviewed regarding their proposal; and
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" The selection committee will score complete proposals using
predetermined criteria stated in the RFP.

2.1.4.3. Metro will enter into negotiations with the highest ranked firm to attempt
to negotiate a contract. If negotiations are unsuccessful, negotiations will
be conducted with the next highest ranked ﬁrm

2.2. Findings supporting exemption from competitive bid process regarding
fostering competition

The Metro Contract Review Board finds that exempting the contract for
transportation, processing and composting services for organic wastes from the |
region from competitive bidding requirements is unlikely to substantially diminish
competition for such a contract. To the contrary, this RFP is likely to foster
competition among the existing suppliers in a relatively limited marketplace. This
finding is supported by the following:

2.2.1. Preparation of REP Documents: The RFP has been written in a simple, easy
to read format given the complexity of the tasks for which proposals are being
requested. In addition, proposers will have an opportunity to ask clarifying
questions after this RFP is released. All of these steps, in combination, will
make this process fair and unbiased to all potential proposers, such that pames
are not likely to be discouraged from submitting proposals duetoa
misunderstanding of the RFP documents.

2.2.2. Solicitation Advertisement: As described in section 2.1.2 of these findings,
the solicitation will be advertised in print, via Metro’s website, through direct
contact with potential proposers, and with announcements at several public
meetings. Thus, this RFP will be advertised w1dely to encourage the greatest’
number of competitive proposals.

2.2.3. Partnership opportunities: The suite of services being solicited by this RFP
encourages the formation of partnerships within the marketplace. Firms will
compete with each other to form partnerships and then will compete again to
be awarded the contract.

- 2.3. Findings supportihgexemption from the competitive bid process regarding cost
savings

The Metro Contract Review Board finds that exempting the procurement of the
contract for transportation, processing and composting services for organic wastes
from the metro region from competitive bidding requirements will result in cost
savings to Metro. This finding is based on consideration of the type of contract, its
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cost, the amount of the contract, the number of available proposers, and other
appropriate factors as follows:

2.2.4. Savings Due to Increased Competition: As described in section 2.2, above,
this RFP process will encourage greater competition. The suite of services
being solicited by this RFP encourages the formation of partnerships within
the marketplace. Firms will compete with each other to form partnerships and
then will compete again to be awarded the contract, which should result in
cost savings to Metro while achieving its goals and purposes.

2.4. Additional factors regarding exemption from competitive bidding requirements

The RFP for transportation, processing and composting services for organic wastes
from the metro region represents a unique project in which special expertise is
required to perform a complete suite of services from transportation to composting.
These varied needs provided in one contract are best balanced by examining both
quantitative and qualitative approaches and responses, and are not easily measured

only in pricing mechanisms. Therefore, Metro will be best served by soliciting
services via an RFP rather than and RFB.

m:\rem\od\projects\legislation\organicsripfindings.doc
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STAFF REPORT

IN CONSIDERATION OF RESOLUTION NO. 04-3405 FOR THE PURPOSE OF
AUTHORIZING AN EXEMPTION FROM COMPETITIVE BIDDING REQUIREMENTS
AND AUTHORIZING ISSUANCE OF RFP #04R-XXXX-SWR FOR THE
TRANSPORTATION, PROCESSING AND COMPOSTING SERVICES FOR ORGANIC
WASTES FROM THE METRO REGION

Date: March 8, 2004 Prepared by: Jennifer Erickson

BACKGROUND

The Metro region has established the goal of recovering at least 45,000 tons per yearof =
commercially-generated organic waste (e.g., all types of food waste including but not limited to:
pre- and post-consumer vegetative waste, pre- and post-consumer meats, seafood and dairy
waste, and non-recyclable or food-soiled paper) from the waste stream. Currently, the region
disposes of over 275,000 tons of food waste and soiled non-recyclable paper annually. Itis
estimated that approximately 60% of this.waste is from the commercial sector and 40% from
residences.

In December 1999, the Metro Council adopted a three-year Organic Waste Management Work
Plan that was developed by an intergovernmental team (Resolution No. 99-2856, “for the
Purpose of Approving a FY 1999-2000 Organic Waste Management Work Plan, and Authorizing
Release of Budgeted Funds.”) This Plan provides for a three-track approach to the recovery and
diversion of the region’s organic wastes. The Plan emphasizes waste prevention and recovery of
food for human use, diversion of food for animal feed and the development of processing
infrastructure for organic materials not suitable for other uses. The region has spent the past four
years developing strong and successful food recovery programs in partnership with food banks
and is now transitioning into the next phase of the Plan: the collection and composting of food
wastes not suitable for human or animal consumption. Recovery and processing of this material
into a beneficial end product is critical if the region is to meet its state-mandated solid waste
recovery goals.

The collection and processing of organics and the development and enhancement of
infrastructure to handle such materials are key elements of the Organics Plan. The ability of the
region to send these compostable organic wastes from our transfer stations to a fully-permitted
facility at a reasonable cost is critical to the success of the organic waste collection and
processing system under development. On January 20, 2004, the Metro Council directed staff to
proceed towards securing the necessary processing infrastructure for the region.

Initially, Metro and the City of Portland were working together on a grant program to provide up
to $500,000 in grant funding for the development of infrastructure to accommodate the region’s
organic waste. Twelve applications from 10 different companies were received and evaluated by
a seven-member committee. Three finalists were identified (two composters—Threemile
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Canyon Farm, Boardman, OR, and Columbia Resource Company, Vancouver, WA and one
reload—Forest Grove Transfer Station, Forest Grove, OR). As of August 2003, only one

- composter remained in the grant pool: Threemile Canyon Farm. As a result of that grant process,
staff developed legislation to establish a rate at Metro’s transfer stations for the acceptance of
source-separated organic waste, a change order for transfer station operations at Metro Central
Station, and a sole-source contract with Threemile Canyon Farm for the transportation,
processing and composting of organic waste delivered to Metro transfer stations.

Since that time, staff was advised by the Office of the Metro Attorney that although the grant
program was an open and competitive process, it was not sufficient according to law to be used
as the basis for a public procurement. To ensure that open and fair competition is preserved, and
procurement follows public contracting law, staff has withdrawn the grant program, the rate and
the sole source contract legislation. The funds originally designated for the grant program and
the procurement for all necessary services have now been included into this RFP process.

ANALYSIS/INFORMATION

1. Known Opposition
There is no known opposition.

2. Legal Antecedents
Metro Code Section 2.04.054(c) authonzes where appropnate and subject to the
requirements of ORS 279.015, the use of alternative contracting and purchasing practices that
take account of market realities and modern innovative contracting and purchasing methods
which are consistent with the public policy of encouraging competition.

3. Anticipated Effects
The Solid Waste & Recycling Department (SW&R) is recommending use of a request for
proposals process (specifically RFP#04R-XXXX-SWR attached to the resolution as Exhibit
A) as the most appropriate method to accomplish the goals of the procurement. These goals
- include a program that provides a full suite of services (transportatlon processing and
composting), by a fully permitted and experienced contractor in a cost-effective and
* environmentally sound manner.

Achieving these multiple goals requires that firms be given the flexibility to propose
provision of these services using a range of technologies and approaches, and for Metro to
utilize multiple criteria to evaluate these approaches. A bid process does not allow for such
flexibility.

Detailed findings to exempt the procurement from the competitive bid process are attached as
Exhibit B to the resolution.

The initial term of the contract is for a period of five years. To ensure that future competition
is not diminished, Metro intends to enter into a short-term contract while the organics system
and collection programs around the region ramp-up and mature. Metro will hold another
competitive procurement process after five years and prior to contract renewal in the event
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that additional competing facilities and markets become available to serve the region. Metro
staff expects additional competition to develop only after this contract is awarded and a
consistent and reliable organics collection system is developed and actual tonnage levels are
determined. Five years is also considered the minimum length of time for a. private
contractor to reasonably amortize any equipment or capital improvements that must be
purchased and also ensures that Metro gets the maximum protection and benefit from the
financial assistance and incentives offered by Metro and the City of Portland.

4. Budget Impacts
None. As directed in Metro Code, the tip fee that will be posted at the transfer station for
Compostable Organic Waste once system component costs are determined will cover all
direct and variable costs of managing such waste from the transfer stations to the composting
facility.” Any additional management, such as for outreach and education programs are
budgeted as part of the Organic Waste Management Work Plan. Metro Council has already
approved both the Organics Plan and its budget, so there is no additional fiscal impact. The
funding assistance for infrastructure improvements is in existing fund balance and therefore
the only financial impact of expending these dollars is foregone interest earnings.

RECOMMENDED ACTION

The Chief Operating Officer recommends approval of Resolution No. 04-3405.

M\rem\od\projects\Legisiation\OrganicsRFPstfrpt.doc

* The cost has been subsidized to an extent, because Metro’s one-time infrastructure development support will cover
some costs of capital acquisition that the processor does not have to recover in his gate rate and a transaction fee will
not be charged pursuant to Metro code provisions.
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