BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF SUPPORTING ) "RESOLUTION NO. 94-2001B
PASSAGE OF FLOW CONTROL ) »
LEGISLATION BY THE U.S. CONGRESS ) Introduced by Rena Cusma, Executive -

' ) Officer

WHEREAS, On May 16, 1994, the U.S. Supreme Court, in C & A Carbone, Inc. vs.
Town of Clarkstown, New York, decided that flow control laws and ordinances which
discriminate against interstate commerce violate the Commerce Clause of the U.S.
COIlStltutIOIl and

WHEREAS, It appears Metro’s solid waste flow control system is not currently
affected to any significant degree by the Carbone decision, including the authority to
franchise in-region solid waste facilities, designate out-of-region facilities to receive Metro
waste, issue non-system licenses, and impose solid waste fees; and

WHEREAS, At some time in the future, in order to Aaccomplish the region’s solid
waste policy objectives, Metro may need to restrict disposal options in ways that, unlike the
current system, could be contrary to the Carbone decision; and -

WHEREAS, The U.S. Constitution gives Congress the authority to regulate interstate.
commerce and to grant to states and local governments the authority to take action affecting
interstate commerce; and

WHEREAS, Several flow control bills are currently bemg considered by Senate and
House committees of U.S. Congress; and -

WHEREAS, The resolution was submitted to the Executive Officer for consideration
and forwarded to the Council for approval; now, therefore,

BE IT RESOLVED,

That the Metro Council supports those provisions of pending federal legislation that
preserve Metro’s flow control authority as outlined in Metro Code Chapter 5.05 and allow
other states and political subdivisions to direct, limit, regulate, or prohibit the movement of
all municipal solid waste, excluding recyclables separated from other waste, generated or
disposed of within its boundaries. .

ADOPTED by the Metro Council this 11th day of August, 1994.

EY e L e

Ed Washington, Depuﬁl‘ Presiding Officer




-SUPPLEMENTAL SOLID WASTE COMMITTEE REPORT

CONSIDERATION OF RESOLUTION NO. 94-2001A, FOR THE PURPOSE OF
SUPPORTING PASSAGE OF FLOW CONTROL LEGISLATION BY THE U.S. CONGRESS

Date: August 4, 1994 Presented by: Councilor Hansen

Committee Recommendation: At the August 2 meeting, the Committee
voted 4-0 to recommend Council adoption of Resolutlon No. 94-2001B.
Voting in favor: Councilors Buchanan, Hansen, MéFarland and McLain.
Councilors Monroe and Wyers are absent.

Committee Issues/Discussion: At its July. 5 meeting the Solld‘ﬂaste
Committee recommended Council adoption of Resolution No. 94-2001A.
The purpose of the resolution was to express Metro support for
pending federal flow control legislation. During Council
consideration of the resolution, several Councilors expressed
concern that some could use the resolution as a blanket endorsement
of all present and future versions of the many pending flow control
bills now pending in Congress. Councilors were not able to develop
alternative language and therefore referred the resolution back to
"the Solid Waste Committee.

- At the August 2 committee meeting, Council staff offered possible
amendment language to the committee. The purpose of the language
was to limit Metro support of flow control legislation to those
elements of the legislation that preserve Metro’s authority to
excise flow control under Metro Code Chapter 5.05. The committee
adopted the proposed amendment.

Councilor Hansen also requested a grammatical change in the first
line of the second Whereas clause. Noting that the word "impact™"
is not a verb, she asked that the it be changed to to "affected".
.-The committee approved this change.



SOLID WASTE COMMITTEE REPORT

RESOLUTION NO. 94-2001A SUPPORTING PASSAGE OF SOLID WASTE FLOW
CONTROL LEGISLATION BY THE U.S. CONGRESS

Date: July 6, 1994 Presented By: Councilor Hansen

COMMITTEE RECOMMENDATION: At its July 5, 1994 meeting the.
Committee voted 4 to 1 to recommend Council approval of Resolution
No. 94-2001 as amended. Committee members voting in favor were
Councilors Buchanan, Hansen, McFarland and McLain. Councilor Wyers
voted against and Councilor Monroe was absent.

COMMITTEE DISCUSSION/ISSUES: Terry Peterson, Planning and
Technical Services Manager, presented the Staff Report. He pointed
out that a recent decision by the U.S. Supreme Court affected the
ability of local governments in some instances to regulate the flow
of solid waste. There are several flow control bills pending in
Congress that will allow states and political subdivisions to
control the flow of solid waste within their boundaries. The
- purpose of the resolution is to 1ndlcate Metro support for such
legislation.

Mr. Peterson further stated that because of concern expressed by
persons interested in the recycling aspect of solid waste the staff
was proposing an amendment to the resolution which would exclude
"recyclable separated from other waste" from the municipal waste
stream proposed to be regulated or controlled. He referred the
Committee to a copy of the "A" draft of the resolution which
included the specific amendment. :

Three members of the public testified on the proposed resolution.
Mr. Paul Cosgrove representing the American Forest & Paper Assn.
spoke in favor of the resolution as amended to exclude recyclable
separated from the municipal waste stream. He submitted written
information which is attached to this report as Attachment 1.

Mr. Jack Polans, resident of King City, asked several questions
regarding the subject and took no position on the resolution. Mr.
Jeff Murray, representing Far West Fibers spoke in opposition to
the resolution. He submitted a letters in opposition from Far West
Fibers and EZ Recycling which are attached as Attachments 2 and 3
to this report.

Councilor McLain expressed concern about the process Metro will use
to monitor the Federal legislation. She has asked for a report
from the General Counsel’s office reviewing all the proposed
legislation and she requested that periodic reports from
appropriate staff be made to the Solid Waste Committee on the
progress of that legislation in Congress and any pos1tlons taken by
representatives of Metro.



Testimony for the Record from

__ATTACHMENT 1 ' Paul S. Cosgrove, American Forest
. . & Paper.Assn. - July 5, 1994
(SW Comm.Rpt./Res.94-2001A) Metro Solid Waste Committee Meeting

PROPOSED FLOW CONTROL LEGISLATION - RECYCUNG AND THE PAPER INDUSTRY

Qverview: Legislation to control the flow of what is commionly regarded as waste (flow
control) is currently being drafted by Representative Al Swift and Senator Frank -
Lautenberg. This legislation would regulate for the first time in Federal law the treatment
of recyclable materials such as old newspaper, used office paper, and used corrugated
(RCRA encourages recycling but does not distinguish between the diversion, sorting and

processing of materials for recycling).

In order the maximize the growth of the paper recycling industry, flow control legislation
must clearly distinguish between the treatment of privately owned material that is destined
for recycling and the treatment of municipal soﬁd waste destined for disposal.

Representative Swift and Senator Lautenberg are aware of the need to exclude recyclables
from flow control authority, but the issue will likely remain contentious if this measure

progresses through the legislative process.

Background: In 1990, the paper industry voluntarily established the goal of recovering 40
percent of the paper in the United States for recycling and reuse by 1995 (at the time the-

figure was approximately 27 percent). Without any government mandates, the industry
achieved its goal two years ahead of schedule in 1993.

More paper is now tecovered for recycling or reuse than goes to landfills - a major
reversal of the situation that existed just a few years ago. And the industry continues to
o invest_bilﬁons of dollars each year for equipment to increase recycling. -

W - rcen h r -Th for Uni
The industry has now set a new goal - we will recover 50 percent of the paper consumed
in the United States by the year 2000, a goal that, when achieved, will place the U. S. at
~-virtually the highest level of paper recovery of any industrialized nation in the world. And
-this will be achieved without new authority granting State or local governments the ability
to direct the flow of recyclable materials nor any artificial constraints on the marketplace to
insist on specific levels of recycled content in different grades of paper. "

In order to encourage continued growth in recycling, paper and other recovered recyclable

- material must be allowed to flow freely from the residential or commercial consumer to the
recycled paper mill. Paper recycling companies must be assured that there will be a
continuous supply of usable recovered paper in order to justify the capital expenditures for
investment in deinking and increased pulping capacity. Access to quality recovered paper
is the key to the paper industry’s ability to continue fo increase its production of recycled
paper. [f local governments are granted authority to control or monopolize the flow of
recovered paper, the ability of paper recycling companies to get the types of recovered
paper they need will be unnecessarily compromised. . , ’



* Paper Industry Concerns

Ih_e_che_S:d_P“ Some local governments claim that they need authority to control all
‘waste in their jurisdictions (flow control authority) to meet financial obligations they have

* incurred for building their waste management facilities. Such authority is currentiy fimited
under the Commerce Clause of the Constitution.

Ownership; Recyclable material, be it a bundle of old newspapers, a bale of corrugated
paper, or any other material is like all other property and the owner should have the -
unqualified right to sell, donate, deliver, or transfer ownership. The paper industry believes
that this principle is at the heart of the flow control debate and seeks specific support for
the following provisions in order to ensure that this principle is properly and faithfully
carried out. Federal law should not give State and local governments the authority to
mandate disposal of recyclable material in any one way, since mandated disposal will not
necessarily increase recycli ing. The definitions of Recyclable Materials and Ownership ,
Rights need to be clarified in order to prowde the maximum amount of matenal ava‘lable to

paper recycling companies.

: G_agﬂ[aﬁEJn& Many municipalities have contracts granting haulers exclusive rights wnthm
a locality. Such exclusive contracts can do serious harm to the paper recycling
community. For example, one city in Florida has granted a hauler the right to remove all
- material from commercial establishments in the locality for a fee, even though retail
establishments have private contracts with recyclers or others to remove valuable
recyclables (corrugated, office waste, etc.) and receive compensation. Grandfathering.
such exclusive contracts, as has been proposed in the draft legislation, would trample
private ownership rights and deny recyclers access to their raw material. Any
grandfathering of existing contracts should exempt recyclable material.

Reporting: Local governments are seeking to include authority for them to require
reporting of recycling activity from all generators of recyclable materials. The reporting of
materials diverted from solid waste is complex, resulting in miscounting and misleading
data. There is nothing which prohibits states from authorizing reporting of recyclables
diverted from the waste stream and such requirements should be tied directly to state
waste management plans. As drafted, the provision in the bill neither ensure the collection
of meanmgful data nor requires that such information be kept confidential.

Conclusuon

Paper recycfng has mcreased dramatically over the past few years. In order to cont]nue
this record, and mindful of the fact that the very vast majority of recovered paper was
diverted from and never entered the waste stream, flow control legislation should: (1)
maintain the right of ownership of recyclable materials; (2} prohibit existing confracts that
inhibit recycling by perpetuating exclusive arrangements; and (3) not authorize local .
governments to impose unnecessary reporbng requnrements



(3% commmov./res-sazoom FAR WEST FIBERS, INC,

July 1, 1994

P.O. Box 503

10750 S.W. Denney Road
Beaverton, Oregon 97075
Phone (503) 643-9944

Judy Wyers, Presiding Officer
FAX (503) 646-2975

* METRO
600 N.E. Grand Avenue
Portland, OR 97232-2736

Re:  Metro Resolution No. 94-2001 Supporting National Flow Control Legislation.
Dear Ms. Wyers and Metro Council Members;
Thank you» for the opportunity to express our concerns about the proposed resohition before the

Metro Council regarding flow control legislation. To be clear with you, our companies and our
industry are absolutely opposed to flow control laws which adversely impact recycling.

* By definition in ORS 459.005, Solid Waste is defined as "All putrescible and nonputrescible wastes,
including but not limited to garbage... wastepaper and cardboard... commercial waste... and other
wastes." In ORS 459A.075 Exemptions, it states that "ORS 459.005 does not apply to recyclable

. material which is (1) source separated by the generator; and (2) purchased from or exchanged by the
generator for fair market value for recycling or reuse. .

Although it appears that most current recycling and reuse practices fall clearly within the protection
of the laws of the State of Oregon, Metro language as proposed in Resolution No. 94-2001 refers
to all municipal solid waste and gives no specific exemption to source separated recyclables. This is
a dangerous omission which disturbs our industry. It is our contention that source separated
recyclables are valuable commodities and are not solid waste, and that they should not be treated as
solid waste until or unless they are useless and or are discarded. It is a mistake to include recyclables
under the definition of solid waste, whether or not they are later exempted.

_ In short, if local government has a problem with the flow of garbage and refuse, it should address that
problem separately and not confuse the issue with the flow of recyclables.

~ Therefore, a national flow control law, if d(aﬁed along the lines of proposed Metro Resolution No.
. 94-2001 would have adverse effect upon our business specifically and all other private collection,
* processing and recycling businesses generally. We strongly oppose the Metro Resolution as drafted.

Sincerely yours,

FAR WEST FIBERS, INC. and
- E-ZZ RECYCLING

RS ENY
e g e
JGD/ces 4’155-5’»9&19

' é"’ Recyclable and printed on recycled paper
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ATTACHMENT 3
(SW Comm.Rpt./Res.94-20013)

\ >
Recycling
t "( ’ 12820 N.E. Marx Street

Portland, Oregon
(503) 255-2299

July S, 1994

Judy Wyers, Pfesiding bfficer

Metro Council

Portland, Oregon

To the Memﬁers of the Metro Council:"

As a member of the Executive Board and Treasurer of the Paper Stock
Institute of America and on the Executive Board bf The Institute of
Scrap Recycling Industrieé, a National Association, I 6ppose the
Resolution No. 94-2001. Flow control has been pushed by govern-
mental agencies for a numbef of years and it is not to the benefit
of the public or the recycling arenas of our nation. I realize

the wording has been changed to exclude source-sepafated recyclables;
however ‘why is it necessary to address this issue. The Supreme
'Coﬁrt has already hade a decision as to fldw control legisiatipn,

so why must Metro Council deal with this.

I would urge the Council to table this resolution at this time.
.7 .

ay Pg£termeyer

Vice/President & Géneral Manager

Recycling is E-Z



BEFORE THE METRO COUNCIL

RESOLUTION NO. 94-2001A

FOR THE PURPOSE OF SUPPORTING )

PASSAGE OF FLOW CONTROL ) .

LEGISLATION BY THE U.S. CONGRESS ) Introduced by Rena Cusma-
: ' : ) Executive Officer

WHEREAS, On May 16, 1994, the U.S. Supreme Court, in C & A Carbone, Inc. VS.

Town of Clarkstown, New York, decided that flow control laws and ordinances which discriminate

_ against interstate commerce violate the Commerce Clause of the U.S. Constitution; and
- WHEREAS, It appears Metro's solxd waste flow control system is not currently lmpacted

to any sxgmﬁcant degree by the Carbone decision, including the authority to franchlse in-region solid

waste facilities, designate out—of-reglon facilities to receive Metro waste, issue non-system licenses, and ’
- impose solid waste fees; and |

WHEREAS At some time in the future, in order to accomphsh the region's solid waste
policy ébjectwes, Metro may need to restrict disposal options in ways that, unlike the current system,
‘could be contrary to the Carbone decision; and -

WHEREAS, The U.S. Constitution gives Congress the authority to regulate interstate
wﬁmerw and to grant to states and local. governments the authority to take action affecting interstate
cbmmerce; and

WHEREAS Several flow control bills-are currently being considered by Senate and
House committees of U S. Congress and

WHEREAS, The resolution was submitted to the Executive Officer for cqnsideration and
was forwarded to the Council for approval; now therefore, .

BEIT RESOLVED, That the Metro Council supports passage of flow control legislation -

- by the U.S. Congress that would allow states and political subdivisions to direct, limit, regulate, or

prohibit the movement of all municipal solid waste, excluding recyclables separated from other Waste,

generated or disposed within its boundaries.

- ADOPTED by the Metro‘Counci'l this day of ~ , 1994,

+ Judy Wyers, Presiding Officer .

S:\SHARE\PETE\MISC\S W942001.RES



STAFF REPORT

IN CONSIDERATION OF RESOLUTION NO. 94-2001 FOR THE PURPOSE
OF SUPPORTING PASSAGE OF FLOW CONTROL LEGISLATION BY THE

U. S CONGRESS
- Date: June 28, 1994 . , ' Presented by: Bob Martin
! : Terry Petersen
" PROPOSED ACTION

Adopt Resolution No. 94-2001 for the purpose of supporting passage of flow control legislation
by the U.S. Congress that would allow states and political subdivisions to direct, limit, regulate,
or prohibit the movement of all municipal solid waste generated or disposed within its boundaries.

FACTUAL BACKGROUND AND ANALYSIS

Several committees of the U.S. Congress are currently drafting legislation regarding the control of
waste by states and local governments. Interest in this legislation has been stimulated by a recent
U.S. Supreme Court decision that the flow control ordinance adopted by Clarkstown, New York
discriminated against interstate commerce and therefore violated the Commerce Clause of the
U.S. Constitution (see May 27, 1994, memo from Todd Sadlo to Rena Cusma and Judy Wyers).

Metro's current solid waste flow control system includes the authority to franchise in-region solid
waste facilities, designate out-of-region facilities to receive Metro waste, issue non-system
licenses, and impose solid waste fees. As described in detail in the May 27 memo from

Todd Sadlo, any affect of this system on interstate commerce is, at most, incidental. Therefore,
the Metro system would withstand a commerce clause challenge

However, Metro might in the future face situations similar to other local governments and find it
necessary, in order to accomplish certain policy objectives, to adopt flow control practices that
are in conflict with the Supreme Court decision. The U.S. Congress has the authority to grant to
local governments the right to take action affecting interstate commerce. Several congressional
committees are now considering flow control legislation that would allow states and political
subdivisions to.limit, regulate, or prohibit the movement of municipal solid waste generated within
~ its boundaries (Metro's Office of General Counsel is in the process of preparing a review of this
legislation). .

Attached is part of a June 13, 1994, memo from Congressman Al Swift, Chairman, Subcommittee
on Transportation and Hazardous Materials, describing national trends related to flow control and
the positions of various interested parties.



BUDGET IMPACT

There is no immediate budget impact of this resolution. However, local government authority to
direct the flow of solid waste is critical for sound financial management of the solid waste system.
In order to achieve stable and equitable rates, all waste generated in the region must contribute to
the cost of the system. Passage of national flow control legislation granting local governments the

- authority to direct waste, even if there is an impact on interstate commerce, would help ensure ‘
that this happens. '

EXECUTIVE OFFICER RECOMMENDATION

The Executive Officer recommends approval of Resolution No. 94-2001.

" SASHARE\PETEMISC\STAFO0628 RPT
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RE:

WASHINGTON, DC 20515-6121

MEMORANDUN #/473

Members, Committee on Energy and Commerce Sro e

Al Swift, Chairman, ‘Subcommittee on Transportation and
Hazardous Materials ~ :

June 13, 1994 .
Municipal Solid Waste Flow Control Legislation

Attached please find a"copy of a staff discussion draft of

legislation regarding municipal solid waste flow control and an

article from The Post describing the recent U.S. Suprane
court decision on  flow control. » [ ot o
taffar o ars a t
r n g4 on : - ce
Building,

The aforementioned draft has been.put togather by statf in

order to foster discussion on a possible resolution of the flow
control issue. Subcommittee staff will be available to discuss
issuas relating to flow control and to answer questions and receive
further comments concerning this draft and assocjiated issuas. I am
most interested in hearing your views on this proposed legislation.

A.)

I BLCKGBQQ.HQ '

Ga ac

Traditionally, municipal solid waste (“MSW") management has

. been a local government responsibility. However, since the passagae
of the Resource Conservation and Recovery Act ("RCRA'") amendments
to the Solid Waste Disposal Act (42 U.S.C. 6901-69911) in 1976, the
federal government and the states have become increasingly more
involved in waste management. The 1976 RCRA amendments containad
provisions encouraging states to adopt comprehensive, EPA-approved,
MSW management plans. The nature of thase plans, along with the.
increasing complexity and costliness of waste managenent
facilities, has had a significant effect on waste management issues

at

the local level. ‘



The term “flow cantrol! refers generally to legal provisions
used by local governments to designate where municipal solid waste
from a specified geographic area must be processed, stored, or
disposed. The purposa of flow control ordinances is to keap wastes
from leaving a specified area; therefore, these ordinances may also
have an impact upon waste movement in interstate commerce.

Flow control ordinances have routinely been genactad and
enforced by local governments for many Yyears; however, over the
course of the last several years, the use of flow contral has
become increasingly controversial, and challenges to flow control

ordinances have been successful.

One reason for this trend is that new environmental
‘requiremants for landfills, incinerators and waste-~to-energy
facilities, and recycling facilities are forcing oldar, lass
protective facilities to close. New, stata-of-the~art facilities
are considerably more expensive and complex than those they are
raplacing; therefore, costs to local governments for constructing
and/or operating these facilities are much greater than praviously

waa the casa.

_ currently, 29 states authorize all or same of thair political
subdivigions to adopt flow control ordinances. Hundreds of millions
of dollars have been invested in facilities in these states; much
of this financing was done thorough the issuance of revanue bonds.
By chooaing this method of financing, local governments are able to
avoid reaching into their general funds and thus affacting their
tax bases. Typically, flow control is used to provide assurances
of an adequate waste stream to guarantee revenue to repay the
bonds. Local governments argue that, without flow control, they
will be unable to build new facilities, and they may default on

existing bonds.

A second reason for the recent controvarsy surrounding the
imposition of flow control is that states and local governments are
increasingly adopting an integrated approach to waste managemant in
order to facilitate their compliance with state-mandated MSW
management plans. Because integrated programs often involve such
componants as curbside racycling, household hazardous waste pickup,
incineration or waste-to-energy and composting, thaese programs tend
on their faces to be more expensive than traditional disposal
programs. Often, the tipping fee charged at the disposal facility
is used to subsidize the non-profitable portions of tha integrated

program.

‘ Third, recent court decisions have raised serious questions
regarding flow control’s legal gstatus. It is interesting to note
that, prier to 1988, flow control ordinances were consistantly
upheld; however, since 1988, they have been consistently found to
violate the Commerce Clause of the U.S. Constitution,. and hence
have been overturned on these grounds. On May 16, 1994, the U.S.

Ssupreme Court issued a decision in C.& A. Carbone V, Clarkstown
(discussed balow), in which, by a 6-3 vote, the Court held that the
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. "flow control ordinance at issue in the case viclates the Caommerce
Clause.

B.) o do ag

In September 1992, Congrass mandated that EPA conduct a study
and submit a report to Congress on flow control as a means of MSW
management. The report is due in September 1994. The study is to
contain a comparative review of states with and without such
authority, along with an analysis of the impact of flow control
laws -on protection of human health and tha environment, the
.development of state and local wasta management capacity, and the

achievemant of state and local goals for source reduction, reugae,
and recycling. In August and Septembar of 1993, EPA held a series
of three public. hearings in Arlington, Virginia; San PFrancisco,
California; and chicago, Illinois to receive comments and data on -
flow control from interasted parties. Over 100 persons testified
- at thesa hearings, and over 180 documents wara submittad for the
record. At this time EPA is still in the process of compiling the
information gathared at this summer’s hearings, and  the
Administration doas not have a formal position ragarding flow

.control legislation.

k .

C.) Interested Parties’ Views.

Following is a summary of the general pasitions of various
‘parties involved in the flow contral debate. .

1.) TLocal and State dovernments.

Local govarnmants tend to strongly support the granting of
flow control authorities. These governments argue that they
require extensive, unfetterad flow control authorities in order to
provide adequate waste streams to rapay financing an facilities
such as incinerators or landfills and in order to provide.
comprehensive, integrated waste management programs. Theasa
govarnments often have hundreds of millions of dollars invested in
the construction and operation and maintenance of these facilities.

. Local governments also argue that they nead the authority to
impose flow control in order to meet state mandates and develop

integrated MSW management plans.

The various state-level associations, such as the
National Governors’ Association and the Association of State and
_Territorial Solid Waste Management Officials, have not yet taken
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positions on flow control; however, gseveral of the States have had
experience with the issue. Approximately twenty states filed
amicus briefs in the Carbone case.. According to information
gathered by EPA as part of the preparation of that agency’s Report
to Congrass, states generally support authorizing local governments
to impose flow control; however, these states ganerally insist upon
having the flexibility to tailor flow control to their individual

neads.
2.) ¥ us .

The large, vertically-integrated waste companies tend to
oppose flow control on saveral grounds. For example, thay claim
that it is anti-competitive and monopolistic. The National Solid
Wastes Management Association (NSWMA) recently dascribed flow
_ control as "a regulatory blunderbuss dalivaring aconomic disruption

and unintanded adverse environmental consequences with little or no
benefit." (Comments of the NSWMA submitted to the U.S. EPA public
meeting on flow control held on 8/17/93; Docket No. F-93-RFCN-

FFFFF) .

The waste industry also argues that flow control protects
facilitias from the need to compete for revanue to repay projact
revenue bonds; that it does not ensure long-tarm disposal capacity,
but merely ansuras unfair competition regarding existing ¢apacity;
and that flow contrel, by discouraging private firms. from
congtructing naw, state-of-the-art disposal facilities, may have an
adversa impact on the environment.

These firms also argue that flow control doas not have a
positive impact on recycling. Thay argue that, while recovery of
_ materials may occur, recovery alone does not equal recycling.
According to these firms, flow contrel has no impact on the most
important elemant in ensuring a successful recycling program: the
development of adequate markets for recovered materials. They
generally argue that flow control has not been tha stimulus for
racycling; rather, recycling has increased due to market
development and/or = government-imposed requirements for - the
geparation of racyclable materials from MSW. _ '

The waste industry counters the local governments’ argument
.that flow control is necessary to provide guaranteed sources of
revenue for new, expensive waste management and disposal facilities
by eciting examples where such facilities are currently being
conatructad without tha imposition of flow control.

Another point raised by the waste industry is that flow
control increases disposal costs without a comparable increase in
benafits to the consumer (eg., the citizen of the municipality).
The industry argues that flow control allows local gevernments to
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"bundle" costs and charge one tipping fee at one site, thus denying
citizens accurate information regarding the true costs of disposal
and of other waste management or recycling programs. Others argue
with this assertion; they claim that tipping fees imposed by
governments in a flow-controlled situation often pay for a wider
variety of services, such as curbside collection of recyclablaes,
household hazardous waste collection, composting, and public
aducation efforts, than ara generally provided by a company
operating in a free market. system, where tha ‘company is free to
ncherry-pick" and provide only those services that are profitable,

ragardless of demand. =

Yet another issue raised by tha larga waste companias is that
of waste Ggenerators’ liability under the Comprehensive.
. Environmental Response, Compensation and Liability Act (CERCLA) (42
U.S.C. 9601-9657). These companies argue that flow control has an
uncertain, and potentially significant, impact on these persons’
~ liability because thay are unable to choosa the disposal facility

of their choice; hence, they have limited control -over the

anvironmaental quality of the dispogal facility.

Unlike the abova-mentioned firms, a number of the smaller
wasta companies support flow control, especially if they operate
publicly-owned facilities such ag landfills or incinerators. These
firmg are concerned- that, in the absaence of flow control, largs,
vertically-integrated wastae companies will use their graater
resources to underbid the smaller firms and drive them out of
business. Howevar, it is important to note that many smaller firms
that do not opaerate publicly-owned disposal facilities taend to
oppose flow control. ' '

3.) JWapte-to-Energy Industry.

The waste-to-enargy facility construction and operation
industry trade association currently takes no position on flow
control except as it relates to waste-to-energy facilities. 1In
general, the association argues that flow control has been a useful
tool for local governmments and thus should be maintained whera it
already exists. It believes that the maintenance of existing flow
control ordinances is nacessary to protect significant existing
capital investments. Regarding new facilities, the association
believes that local governments should have the authority to impose
flow control upon residential wastes, provided that the facility
designation process is open. One firm, Ogden Projects, has staked
out a different position than the rest of the association nembers
regarding commercial wastes; this firm supports applying flow
control to (non-recyclable) wastas from commercial sources.

4.) Recycling Industriis.
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) The scrap.recycling industry takes no position on flow control
excapt as it related to recyclable materials. The industry arqgues
that recyclable materials should be exempted from flow control on
the grounds that they are private property and thus should not be
gubject to a taking without due compensation by the governmaent.

According to this industry, personal property rights must be
protected. It takes the position that ownership of recyclable
materials is maintained until the owner takes specific action to
voluntarily transfer ownership of the materials to other partieas

ia., by placing such materials at the curbside for pickup by a

(
municipality or other collactar). .

Tha manufacturers of products made from 100% recycled paper,
acting under the auspices of the Paper Recycling Coalition, want
the ability to purchase supplies of old newsprint (ONP) directly
from the public; they claim that this gives them access to
ralatively pure ONP for inclusion in their preducts. Companies in
this industry are concerned about the potential for the imposition
of flow control upon mill wastes that they currently disposae of at

company-owned facilities. -

The American Forast and Paper Association (AFPA) and the
Papar Recycling Coalition take the position that recovered
materials should be treated as commodities, not wastaes, and thus
should not ba ragulated as solid waste. Further, theae industry
groups balieve strongly that personal property rights need to be
protectad: their position is similar in this regard to that of the
scrap recyclers (see above). They believe that there should be no
distinction created between residential and commercial wastes.
These assaciations argue that, in recent years, the economic forces
driving the adoption of flow control have broadened from assuring
a steady materials supply for waste-to-energy plants to assuring a
constant source of funding for MSW collection and disposal.

II. CASE LAW

A.)  gcalifornia Reduction Co. v. Sanitary Reduction Works of
San _Francisco, 199 U.S. 306 (1905). o

The court ruled that a city wastae-collection ordinance that
required, among other things, that covered wastes that originated
in the city be delivered to designated privata "crematory! was

within the scope of a gtate~authorizing statute, and was not
arbitrary or beyond the city’s police powers, as it had a -
substantial relation to protection of the public health. Moreover,
the court ruled that such requirement was not a constitutional
taking by virtue of the mandated crematory fee, nor because of the -



BEFORE THE METRO COUNCIL
FOR THE PURPOSE OF SUPPORTING ) RESOLUTION NO. 94-2001
PASSAGE OF FLOW CONTROL )
) Introduced by Rena Cusma
)

LEGISLATION BY THE U.S. CONGRESS
- Execuﬁve Officer

WHEREAS, On May 16, 1994, the U.S. Supreme Court, in C & A Carbone, Inc. vs. Town

of Clarkstown, New York, decided that flow control laws and ordinances which discriminate against

interstate commerce violate the Commerce Clause of the U.S. Constitution; and }
WHEREAS, It appears Metro's solid waste flow control system is not currently impacted to

any significant degree by the Carbone decision, including the authority to franchise in-region solid waste

facilities, designate out-of-region facilities to receive Metro waste, issue non-system licenses, and impose
solid waste fees; and

WHEREAS, At some time in the future, in order to accomplish the region's solid waste policy
objectives, Metro may need to restrict disposal options in ways that, unlike the current system, could be

contrary to the Carbone decision; and

WHEREAS, The U.S. Constitution gives Congress the authority to regulate interstate
commerce and to grant to states and local governments the authority to take action affecting interstate
commerce; and . _

' WHEREAS, Several flow control bills are currently being considered By Senate and House
committees of U.S. Congress; and |

WHEREAS, The resolution was sﬁbnﬁtted to the Executiye Officer for consideration and
was forwarded to the Council for approval; now therefore, .

BE IT RESOLVED, That the Metro Council supports passage of ﬂowA control legislation by
the U.S. Congres§ that would allow states and \political subdivisions to direct, limit, regulate, or prohibit the

movement of all municipal solid waste generated or disposed within its boundaries.

ADOPTED by the Metro Council this day of . , 1994,

Judy Wyers, Presiding Officer
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