BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF AMENDING METRO ) ORDINANCE NO. 16-1389
CODE CHAPTER 5.05 TO ADD, REMOVE, AND )
AMEND CERTAIN SOLID WASTE FLOW ) Introduced by Chief Operating Officer Martha
CONTROL REQUIREMENTS AND MAKING ) Bennett in concurrence with Council
)

OTHER HOUSEKEEPING CHANGES President Tom Hughes

WHEREAS, the Metro Solid Waste Code is set forth in Title V of the Metro Code; and

WHEREAS, Metro Solid Waste Code Chapter 5.05 contains the requirements for Solid Waste
Flow Control; and

WHEREAS, due to amendments over time to Metro Code Chapter 5.05, that chapter has become
unnecessarily complicated; and

WHEREAS, due to amendments over time to Metro Code Chapter 5.05, the section numbering
contains unnecessary gaps in some places, while in other places the numbering prevents easy insertion of
new sections in the logical and appropriate place for that new section; and

WHEREAS, the proposed updates to Metro Code Chapter 5.05 renumber many code sections,
thus improving section numbering for easier referencing; and

WHEREAS, updating Metro Code Chapter 5.05 with various other housekeeping changes will
also improve its readability and its ease of use for agency staff, regulated entities, and the public at large;
and

WHEREAS, the various amendments to this chapter include authorizing the Chief Operating
Officer to determine whether to issue non-system licenses for residential food waste mixed with yard
debris, authorizing the Chief Operating Officer to administratively grant limited term extensions for non-
system licenses, revising enforcement provisions to make them consistent with other Metro Code
chapters, and establishing an improved administrative rule process; and

WHEREAS, staff engaged in extensive public outreach regarding these proposed Code changes,
including presentations to the Solid Waste Alternatives Advisory Committee (SWAAC) on multiple
occasions and a 60-day public comment period during March and April 2016; and

WHEREAS, on July 13, 2016, staff presented to SWAAC both the public’s comments and staff’s
responses to those comments, whereupon SWAAC recommended presenting the proposed Code changes
to the Metro Council for consideration; and

WHEREAS, the Chief Operating Officer also recommends that the Metro Council adopt these
amendments to Metro Code Chapter 5.05 to improve the chapter’s clarity, consistency and readability,
and to build greater transparency and predictability in how Metro implements its requirements to protect
the environment and the public’s health; and

WHEREAS, the Metro Council finds that the amendments to Metro Code Chapter 5.05 further
the goals of the agency; now therefore,
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THE METRO COUNCIL ORDAINS AS FOLLOWS:

1. Metro Code Chapter 5.05 is amended as set forth in the attached Exhibit A.

ADOPTED by the Metro Council this _& day of November 2016.

Attest: Approved ag to Form:
Nellie Papsdorf, Recording Secretary Alison R. Kean, Metro Attorney
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5.05.645-10 Purpose

(a) This chapter governs the regulation of solid waste
transported, managed and disposed at locations outside the Metro

regional boundary.

The purposes of this chapter are to:

(1) Protect and preserve the health, safety and welfare
of Metro's residents;

(2) TImplement the Regional Solid Waste Management Plan
cooperatively with federal, state and local
agencies;

(3) Provide a coordinated regional disposal and
resource recovery program and a solid waste
management plan to benefit all citizens of Metro;

(4) Reduce the volume of solid waste disposal through
source reduction, recycling, reuse and resource
recovery; and

(5) Protect the citizens of the region from liability
arising from the use of a disposal site subject to
federal law.

(b) The provisions of this chapter shall be 1liberally
construed to accomplish these purposes.
5.05.020 Special Findings for Solid Waste Flow Control
e e
e e T e
Council ef¥Metre—herebyi—finds—and—determinesmakes the following
findings:

(a) Metro has limited land and resources for the disposal,
transfer and recovery of resources from solid and liquid waste,
and it is the Council’s responsibility ef—the—£teureil—to protect
and judiciously utilize swehkMetro’s limited land and resources.

(b) Metro has developed the system as a regional waste
disposal and recovery system within the framework of a regional
solid waste management plan, and it has done so in cooperation
with federal, state and local agencies for the benefit of all
Metro citizens—efMetre.
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(2)

Metro’s designated disposal sites or solid waste

(Ordinance No.

facilities.

89-319; Ordinance No. 01-917, Sec. 2; and

Ordinance No. 02-974, Sec. 1.)

5.05.8280—030 Authority, Jurisdiction, and Application

(a) Metro's solid waste flow control authority is
estabitished—underderived from ORS Chapter 268 for solid waste
and the Metro Charter—ss4. It includes the authority to regulate
solid waste generated within Metro.

(b) This
(1)

(2)

chapter shedl—-severa—+thegoverns:

The transportation, transfer, disposal and other
processing of all solid waste generated within
Metro as authorized by state law, and—shet+
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Any person who generates solid waste within

(3)

Metro, and

Any person who transports, transfers, disposes or

otherwise deals with or processes solid waste

generated within Metro.

(c) All s
authority of al
requirements in
Nothing in this
atteralters the
whiehthat exist
abate pollution
chapter shkadtsh

olid waste regulation sketd+—els subject to the
1 other applicable laws, regulations or
addition to those contained in this chapter.
chapter is—rtended—te—abridgeabridges or
rights of action by the State or by a person

in equity, common law, or other statutes to

or to abate a nuisance. The provisions of this

ould be liberally construed to accomplish these

purposes.
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(Ordinance No. 89-319; Ordinance No. 01-917, Sec. 3; Ordinance
No. 02-974, Sec. 1; and Ordinance No. 03-1019, Sec. 2.)

5.05.825-040 Prohibited Activities
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be—wnlawtalfer any waste havter eor other-Unless a person +£e—has

a valid, Metro-issued non-system license, no person may
t

transport, or caused to be transported solld waste generated
within Metro to—er—te—utilize or canse—+tobeubilized for +the
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bavder—ecentracter—eor other persen—+teo——stateNo person may
falsely—e¥—+6— state to a system facility operator that solid

waste delivered to that facility for disposal was generated
outside of Metro if the waste was actually generated inside of
Metro.

(c) No person may direct another person to stete—falsely+
state to £he—eperater—-of—a system facility operator that solid
waste delivered to £hethat facility for disposal was generated

outside of Metro if the bistriet sl Seme o eonel w9 - waste
was actually generated withim—thePistrietr-—inside of Metro. A
Solid—waste—generater—hater—or—contractor—shall—beperson is
deemed to have directed another person to make false statements
regardirg—Ehe—origin—eofsetid—waste—under this seetiensubsection
if the sedlid—arste—generator—havler—or—contracterperson doing

;
the directing knew or reasonably should have Jmewknown that the

person thet—+tranrspertedtransporting the solid waste to the
system facility would s+ete—falsely +estate the epexatexrorigin

of a——systemFaeitity—+that—the solid waste belng delivered—te—the
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(Ordinance No. 01-917, Secs. 4-5; Ordinance No. 02-974, Sec. 1;
and Ordinance No. 06-1104, Sec. 1.)

5.05.824-050 Exemptions to Prohibited Activities
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Solid—waste—generated—within—Metre-, or other dealing with, non-
putrescible source separated recyclable materials that are
either: (i) reused or recycled, or (ii) transferred, transported
or delivered to a person or facility that will reuse or recycle
them.

(b) If a designated facility—ef—the—system—that is in
compliance with all local, state, federal and Metro regulations,
including any agreement entered into between Metro and the
system facility-=, then a non-system license is not required of
any person to:

(1) ——pTransport solid waste generated within
Metro to that designated facility, or

(2) Utilize the designated facility for disposing or
processing solid waste that was generated within
Metro.

(c) A non-system license is not required for a government
agency to transport solid waste to the Covanta Waste-to-Energy
facility located in Brooks, Oregon, for the primary purpose of
destroying sweh—wastesthe waste in order to assure public safety
or for the public good. Solid waste exempt under this
subsection imedudeincludes, but axeis not limited to,
contraband, postage stamps, expired pharmaceuticals, and lottery
tickets.

(Ordinance No. 01-917, Secs. 6-7; Ordinance No. 02-974, Sec. 1;
and Ordinance No. 06-1106.)

5.05.8238060 Designated Facilities of the System

(a) Designated Facilities. The following described
facilities eensiitute—theare designated facilities of the
system, and the Met¥e—Council havirg—Ffeuwnrdfinds that seidthese
facilities meet the criteria set forth in Metro Code Chapter
5.05:

(1) BispesatMetro owned or operated disposal sites or
solid waste facilities—ewred—er——operated by
Metre.

(2) Disposal sites or solid waste facilities within
Metro’s boundary that are subject to Metro
regulatory authority under Chapter 5.01.

(Effective 10/22/14) 5.05 - 6 of 26



(3) Disposal sites or solid waste facilities located
outside Metro’s boundary that the Metre—Council
has—desigrateddesignates as part of the system,
and exre—awtherizedwhich Council authorizes to
accept waste generated from inside the Metro
boundary as—speeifiedbyand—subjeet—+tounder:

(A) An agreement between Metro and the ewrer—-o+
£he—disposal site or solid waste facility
owner; or

(B) A non-system license issuwedthat Metro issues
to the waste generator or the person
transporting the waste to the disposal site
or solid waste facility.

(b) The Met¥e—Council will consider fer—eadeptien—a list of
designated facilities for adoption by resolution—-3-:

(1) At least every five years beginping—in—2645-as
set forth in Metro Code Section 5.05.8233090; or
e

3 (2) Any time there is a proposed change to the

list under Metro Code Sections 5.05.83+070 or
5.05.832080 pursuant to administrative
procedures.

(c) A disposal site or solid waste facility located
outside the Metro boundary may—H3—appty:

(1) Apply to Metro to become a designated facility of
the systemy, or {2 —reguest—teo—be—removed

(2) Request that Metro remove it from the list of
designated facilities.

(d) The Chief Operating Officer will provide a—fe¥m—efan
application form and will consider the factors set forth in
Metro Code feetiensSection 5.05.834+070 when determining whether
to recommend to the Council any addition to the designated
facility list.

(Ordinance No. 14-1333; Ordinance No. 14-1334; Ordinance No. 14-
1335; and Ordinance No. 14-1337.)

5.05.83+—AddiE3en—070 Adding Facilities to the Hist—ef
Designated Facilities List

(Effective 10/22/14) 5.05 - 7 of 26



(a) The Council may add a facility to the list of
designated facilities ermeither:

(1)

On its own motion, by —recommendation——of

(2) Upon the Chief Operating &&fieexOfficer’s

(3)

recommendation, or u“pewn

Upon a facility application by—ea—faeility-under

Metro Code Section 5.05.838060(c). ==

(b) The Council will consider the following factors when

deciding whether to add a facility to the d+ist—ef-designated
facilities theGCeuneil -shall considerlist:

(1)

(2)

(3)

(4)

(3)

(6)

(7)

(Ordinance No.

The degree to which Metro has knowledge of prior
wsers—ef—+the—facility users and waste types
accepted at the facility are—Jdmewn—and the degree
to which ssehthose wastes pose a future risk of
environmental contamination;

The facility owner’s and operator’s record of
regulatory compliance—ef—the—faeilitys—owner—and
eperateor with federal, state and local
requirements, including but not limited to public
health, safety and environmental rules and

regulations;

The adequacy of facility’s operational practices
and management controls—at—the—Faeitity;

The expected impact on the region's recycling and
waste reduction efforts;

The eensistency—oi—the—desigrationfacility
designation’s compatibility with Metro's existing
contractual arrangements;

The facility’s record of—the—faeilityregarding
compliance with Metro ordinances and agreements
or assistance to Metro in Metro ordinance
enforcement; and

Other benefits or detriments accruing to regional
residents ef¥—+he—¥regieon—Fromif Council aetieon—iwn

destgrating—adesignates the facility.

14-1337.)

(Effective 10/22/14) 5.05 - 8 of 26



5.05.832—DBetetieons—Frem080 Removing From and Awmendments
+ehAmending the Hist—ef-Designated Facilities List

(a) The Council may dedeteremove a facility from the d5s+
ef—designated facilities erlist:

(1) On its own motion, —sy—recommendation—ot

(2) Upon the Chief Operating &&f+eex0fficer’s
recommendation, or #pewn

(3) Upon a facility’s request by—m—Faeility—under
Metro Code Section 5.05.838060(c).

(b) In deciding whether to dedeteremove a facility from the
+ist—ef-designated facilities list, the Council shadtdwill
consider:

(1) Changes in facility operations, including without
limitation whether the facility is not operating,
whether the facility has changed the type of
waste it accepts, or whether the facility has
changed—the—type—ef—waste—itaceepts—oe¥ the
method for accepting the waste;

(2) Changes in legal requirements that apply to the
facility;

(3) The facility’s record of regulatory compliance+
dmediding. This includes but is not limited to
public health and safety regulations and
environmental #wtes—ard-reqgulations;

(4) Changes in ownership of the facility; ard

(5) Other benefits or detriments accruing to regional
residents ef—+the—regien—Fxremif Council aetien—*e
deteteremoves the facility from the list of
designated facilities—; and

(6) ———BAny other factor the Council considers
appropriate to accomplish the purposes of this
chapter.

(c) Council may deteteremove a facility from the +ist—-ef
designated facilities list upon the facility’s request by—the
faeidity—under Metro Code Section 5.05.838060(c) without
considering the factors set forth in 4=subsection (b).

(Effective 10/22/14) 5.05 - 9 of 26



(ed) The Chief Operating Officer may change +hea facility
name or +he—address ef—a—faeitity—on the dist—ef-designated
faeidities—facility list without Council epprevet—ei—
resetutien—se—deng—asaction if no substantive changes has
occurred as set forth abewve—in 4a)—has—eecenrred-subsection (b).

(Ordinance No. 14-1337.)

5.05.833090 Contents of Designated Facility List and Council
Adoption Every Five Years

(a) The designated facility list will include H+}—the name
and address of—&he:

(1) The designated facilities located outside the
Metro region; and—2}+—the—name—and—address—ef

(2) Metro-owned facilities.

(b) Disposal sites e*and solid waste facilities within
Metro’s boundary that are subject to Metro regulatory authority
are designated facilities of the system but will not be included

on the list—= described in subsection (a).

—_—t (c) In addition to any resolution adopted under Metro
Code Sections 5.05.63+070 and 5.05.632—sme—dater—thanJuly—2645
—— MutruOSO, the Council will
adopt by resolution a list of designated facilities at least
every five years.

(Ordinance No. 14-1337.)

5.05.634100 Agreements with Designated Facilities

EPPE S g+
L= ol

o1

=

(a) The Chief Operating Officer + S a
execute an agreement—er—arn—eomendment—to—an agreement between
Metro and a designated facility located outside the region for
any solid waste ether—+thanputreseible—wastethat Council
approves pursuant to Section 5.05.070. This authority includes
any later amendments to the agreement.

cemernt—between
rdemust specify the

(b) An agreement er—=mendment
Metro and a designated facility Jdee= —t
regren—for—putreseibletypes of waste shallbe—-subject—+eo
app%e%a&—bythat the fac1llty can accept from within Metro

Clmaae o 1 bt o 3z EE SISO ST S fal N E S AT -ww-l—'ln

2
L o 5 s e e e e e e o e L= TIr= i i e Pttt T

Sffiecexr—pboundaries..

=
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.!..\.n agr\_r\_rIFL\_rJ.J.L. J_I\_rl_.Vl’\_r\_rJ.J. J.{\_rtru aJ.J.\_»l L?l d\_rsi\:jllut\_rd
not authorize the acceptance of non-putrescible waste+
which—has—hpet et undergene—material recevery,— originating or
generated withwithin Metro boundaries if the waste has not yet
undergone material recovery, unless:

(1) SwehThe designated facility receives non-
putrescible waste is—reeeiwed—from a facility
that Metro has—keer issued a license or franchise
pursuant to Chapter 5.01 authorizing such
facility to perform material recovery on non-
putrescible waste;

(2) SwehThe designated facility receives non-
putrescible waste 4s—seeceiwed—from a designated
facility that has—entered—inte an agreement with
Metro authorizing it to perform material recovery
on non-putrescible waste; or

(3) The designated facili as—eptered—anteand Metro
have an agreement waEh—Metxre—authorizing +£the
facility to perform material recovery on non-
putrescible waste ecordanree—wiEhpursuant to
subsection (=3 e

th
|

(er—=+nd) Any agreement between Metro and a designated
facility that authorizes the facility to accept non-putrescible
waste that (i) has not yet undergone material recovery, (ii) is
not comprised of processing residual, and (iii1) originated or
generated within Metro boundaries—skedd, must:

(1) Require suehthe designated facility to perform
material recovery on suekthe waste; and

(2) Demonstrate, in a manner that can be verified and
audited, that suaehthe processing achieves
material recovery substantially comparable to
that required of an in-region material recovery

eitities—Pbyfacility under Metro Code Section

.01.4+25260 by either:

Jui

o

(Effective 10/22/14) 5.05 - 11 of 26



(A) Meeting swekthe material recovery
requirements for all non-putrescible waste
received at the facility, whether or not
from within Metro boundaries; or

(B) Keeping all non-putrescible waste received
from within Metro boundaries segregated from
other waste throughout processing, keeping
processing residual from such processing
segregated from other solid waste after
processing, and meeting such material
recovery requirements for all such non-
putrescible waste.

(3) Demonstrate, in a manner that can be verified and
audited, that swehthe facility substantially
complies with:

(A) The performance goals described in Metro
Code Sections 5.01.85=24090(c) and

5.01.8834=190(c); and

(B) The rules, performance standards, design
requirements, and operating requirements
applicable to licensed and franchised
material recovery facilities operating
within the Metro region and adopted by Metro
as administrative preeeduresrules pursuant
to Metro Code Section 5.01.432280.

(Ordinance No. 89-319; Ordinance No. 91-388, Sec. 2; Ordinance
No. 92-471C, Sec. 1; Ordinance No. 93-483A, Sec. 1; Ordinance
No. 01-917, Sec. 8; Ordinance No. 02-979, Sec. 1; Ordinance No.
02-974, Sec. 1; Ordinance No. 03-1019, Sec. 3; Ordinance No. 03-
999; Ordinance No. 05-1081, Sec. 1; Ordinance No. 05-1083, Sec.
1; Ordinance No. 07-1138, Sec. 4; Ordinance No. 07-1147B, Sec.
10.; Ordinance No. 08-1195; Ordinance No. 08-1197A; and
Ordinance No. 14-1337.)

5.05.848—110 Non-System License to Use Non-System Facility

(a) waste—hauter—eor—eofther-non-system license is required
for any person may¥to transport—, or cause to be transported, any
solld waste generated within Metro to—er—te—utilize—orecanse—+te

L P R S P R
L=

+ 1
SEeF L_.u_u \_rJJ_I_J.J.\-:j o L.IJ.J.I [ e e g

&fy—_any non- system fac1llty eﬂéy
o + 1

o

-
LA. -
tio ot A g
Lioo e =

|__I
{
th
;
!:_I
E
'E
i
'E
H
H
q
|_
(]
g
'_
q
H
!:_I
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etdeon—Appticatieonsfor subsequent processing or

(b) The Chief Operating Officer may approve or deny
applications for non-system licenses $e+to transport residential
vard debris containing food waste, residential food waste, non-
putrescible waste, special waste and cleanup material

. | bl oue subs  ohall bo subs

sz + 1 il SN £ N OVE o o o P ] o
= L o =T e e e e T+

S e g ] 3 A
PP TrTovo oL o

=i,

£
L=

=
Ity

{
i:_l.
|__l

e
P=T<t

(c) The Metro Council may approve or deny an application
for a non-system dieens e¥license to transport putrescible
waste shaellbe—reviewedbyafter the Chief Operating Officer ard
o Py S S e | O P P I S Mot o e o
L g l_)LA.J_I_J\_r L= L= - f . u\_rJ.J._I_Lrl_I_ J_II L N B LI AN e LT _L_LrevlewE)

the application.

(Ordinance No. 14-1337.)

5.05.844120 Application for Non-System License

(a) Any waste—hauter—eor—otherperson desiring—Ee
ebtainrequesting a non-system license shall—make—application
must apply to the Chief Operating Officer,—which—application

shatt—be—Fited on forms or in the format prewidedbythat the
Chief Operating Officer requires. Applicants may apply for a
limited-duration non-system license skiehthat has a term of not
more than 120 days and is not renewable.

(b) An application for a&¥a non-system license shaddmust
set forth the following information:

(1) The applicant’s name and address—ef—the—wast
e
(2) The deecatiepn—ef—fhe—sit e o= ool ok o
setid—waste—proposed te—be—ecovered—by—the—non
"stbm llﬂbusb +s5—teo—be—generatedwaste generation

sy 1 PSP

= o
i L= L s i S

(3) The nature of the solid waste—prepesed—te—be
T r

(4) The expected tonnage of the solid waste—pfepe&ed

including:

(Effective 10/22/14) 5.05 - 13 of 26



(A) The total tonnage if the application is for
a limited duration non-system license; or

(B) The annual tonnage if the application is for
any other non-system license;

(5) A-—statement of the The facts and circumstances
whiech—ia—the—epinteon—ofthat the applicant+
warrart—the—3ssuanree—oef believes justifies Metro
to issue the proposed non-system license;

(6) The non-system facility at which the solid waste
PN - S 1= oot ey 41 e szt g TS e o
L_JJ_UL_JUDJ\_ru L —_ P LT T N E N § J_II L N PN L lJI-Jl_.\_rJLL i —— IS B
+s—prepesed—Eewould be transported, disposed of
or otherwise processed; and

(7) The beginning date of the non-system license +s
to—cemmences—and;- (or for limited duration non-
system licenses, the peried—ef—+time—thenon-system
license ss—teo—semadp—watiaterm, not to exceed 120
days—=) .

In—addition—+the(c) The Chief Operating Officer may also
require the applicant to provide—ir—writing,—suveh additional
written information eereerning—theproposedrRorSystemtieense
as the Chief Operating Officer deemsconsiders necessary e+
appropriate—in—-erder—to determine whether e¥—smet—to issue the
proposed non-system license.

| (d) An applicant for a non-system license that authorizes
the licensee to transport non-putrescible waste that has not yet
undergone material recovery, 1is not processing residual, and

| originated or was generated within Metro boundaries shatitmust
provide documentation that the non-system facility is in
substantial compliance with the facility performance standards,
design requirements and operating requirements adopted pursuant
to Metro Code Chapter 5.01 for non-putrescible waste material
recovery facilities. Any applicant or licensee that is
authorized or seeks to deliver non-putrescible waste to a non-
system facility must demonstrate that the non-system facility
will be in substantial compliance with the material recovery

| requirements in Metro Code Section 5.01.4+25260.

(Ordinance No. 14-1337.)

| 5.05.842—130 Non-System License Application Fees

(Effective 10/22/14) 5.05 - 14 of 26



Lrery—apptication—shallbe—ccompanied—by—pament—eEAn

applicant must pay an application fee—part
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for Change in
Authorization

Application Fee

to an Existing

Non-System
License

$250

Fee for the
Renewal of a

Application

Non-System

License

Not

applicable.
Limited-

duration

non-system

licenses are
not subject

to renewal.

Fee for a
New Non-

Application

System
License

$250

Type of Non-
System License

Application

Non-system

licenses that
authorize a

limited-duration
term of 120 days

or less.
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Application Fee
for Change in

Application Application

Type of Non- Fee for a Fee for the - -
- —_— Authorization
System License New Non- Renewal of a - -
Application “System Non-System to an Existing
PP —Y— - Y Non-System
License License -
—_— —_— License
e 5250 for
change
resulting in
Non-system authorization
licenses that of 500 tons or
authorize the less per vyear.
transport of 500 $500 $100 e $500 for
tons or less of change
solid waste per resulting in
ear. authorization

of more than
500 tons per
year.

Non-system
licenses that
authorize the
transport of $1,000 $1,000
more than 500
tons of solid
waste per year.

Rpd
M
n
[a]

Non-system
licenses that
authorize the
transport of
waste that is $100 $50 $50
exempt from the
payment of
Metro’s regional
system fee.

(Ordinance No. 14-1337.)

i
I

5.05.843140 Factors to Consider Fe—DBetermine—Whet
FssweRegarding Non-System License Issuance

H
H
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The Chief Operating Officer or Met¥e—Council, as
applicable, shatdtwill consider the following factors to the
extent relevant to determine whether e+—set—to issue a non-
system license:

(1) The degree to which prior users of the non-system
facility and waste types accepted at the non-
system facility are known and the degree to which
suehthose wastes pose a future risk of
environmental contamination;

(2) The ¥eeerd—efnon-system facility owner’s and
operator’s regulatory compliance ef¥—the—ren

sysEem—facit ey -s—ewRrer—and—eperaterrecord with
federal, state and local requirements, including
but not limited to public health, safety and

environmental #wtes—ard-reqgulations;

(3) The adequacy of the non-facility’s operational

practices and management controls—at—the—ren
e I .

ot +
JI Jb\_rJLL i _I__I__I_L.I'

(4) The expected impact on the region's recycling and
waste reduction efforts;

(5) The eensistenpey—eofissuing—the—Jticenseproposed
non-system license’s ect with Metro's existing
contractual arrangements;

(6) The applicant’s record—ef—the—apptieant regarding
compliance with Metro ordinances and agreements
or assistance to Metro in Metro ordinance
enforcement and with federal, state and local
requirements, including but not limited to public
health, safety and environmental #ules—and
regulations; and

(7) +SwehAny other faeters—asfactor the Chief
Operating Officer deemsconsiders appropriate—fe+

P N

L 0 S e e 3 o e s O

= P oo lod o
l_JLA.J_L_J\_/ A= A= SR L =y A |

{"\

(Ordinance No. 14-1337.)
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Non-System License Issuance Timetable for Non-Putrescible Waste.

H—Nen (a) The Chief Operating Officer will issue
a non-system dieemnseslicense for non-putrescible waste, special
waste, cleanup material—eerntaminated by hazardeus fub;buu“bs,L
yvard debris mixed with residential food waste, residential food
waste or any other solid waste other than putrescible waste—
according to the following timelines and circumstances:

(1) Ho—New +=omess Thhe g ot
e T a ¥ =i =L gy, B I HPS: PNy S SRS S S . ot
t_}\_rJ_Lrl L._I_J.J.k_j [ N e L [ Y UL A e A0S LI N S N ) S g ) AL " L N N e f . ITIW
+ L 1 B S [y DS I S M E Y
pe [ S B L N B ITIWSTT l_)lfl_)l_.\_rJLL 4 T S N L g ) [ Y UL A e S S N N E N S 9
1 B T I R S e P, S | L .
L N B Lrll_}t_}_l__l_ L N g v i \fl’J__I_L._I_J.J.k_j f . 11 A0S NI WL S N ) (N S A B R W L i
wrERFrnon-system licenses. Within 60 days after
-

receipt—oef—a—rnew—the Chief Operating Officer
receives a completed application—iretuding
eeceipt—of along with any additional information
red—y—the Chief Operating Officer 4w
rectien—therewithmay require, the Chief
Operating Officer will determine whether to issue
the non-system license and will inform the
applicant in writing of that determination.

P =]
A== L==x
=

i
[

T

H

(2) e +eense—Non-system license
renewal s . —Fr——Ertiestion for yenewstof o0

C L

(A) A non-system license shatdrenewal
application must be substantially similar to
the existing non-system license with regard
to waste type, quantity and destination.

(B) A hetder—ef—a—non-system d+ieense
shat+licensee must submit a completed non-
system license renewal application fe—xenew
-k li“bn;b at least 60 days before the

the—existing non-system
1icense—iretuding—receipt—of expires, along

with any additional 1nformatlon e

the Chief Operating Officer imn—eonnrectien

thexrewith—may require.

(C) The Chief Operating Officer shaetiwill
determine whether e¥—set—to renew the non-
system license and shadtdtwill inform the
applicant in writing of swehthat
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determination before the essgpiretion—ei—th
existing non-system license-= expires.

(D) The Chief Operating Officer is not
obligated to make a determination earlier
than the non-system license’s expiration
date—et—=h *sErng—tcense, even if the
licensee files the renewal request is—Fited
more than 60 days before the existing non-
system license expires.

L4 iNI + 13 e o
=7

= Tz e 3
TNOTT Yy~ CcoItt . T+

The Chief Operating Officer shedldt—Ffeormb
Eewreit—may impose conditions on the issuance of a new or
renewed non-system license for non-putrescible waste as the
Chief Operating Officer considers necessary under the
circumstances to accomplish the purposes of this chapter.

5.05.160 Non-System License Issuance Timetable for Putrescible
Waste.

(a) The Chief Operating Officer will make recommendations
to the Council regarding whether—e+—se+ to issue or renew a non-
system license for putrescible waste. If the Chief Operating
Officer recommends that Council issue or renew the non-system
license be—issuwed—er—renewedfor putrescible waste, the Chief
Operating Officer sheddtwill recommend to the eswmeiltCouncil
specific conditions of the non-system license.

(b) {f3—New non-system licenses.— The
Council shkettwill determine whether e+—se+—to issue the non-
system license and shadtdtwill direct the Chief Operating Officer
to inform the applicant in writing of swehkthat determination
within 120 days after ¥eeeipt—ofMetro receives a completed
application for a non-system license for putrescible waste,
including receipt of any additional information *ecuisred—ly—the
Chief Operating Officer imn—eenrection—therewithmay require.

(c) B—F+eense—Non-system license
renewals.

(1) An application for renewal of an existing non-
system license shaltmust be substantially similar
to the existing non-system license with regard to
waste type, quantity and destination.

(2) A hetder—ef—anon-system +ieense—shaltlicensee
must submit a completed application to renew the

(Effective 10/22/14) 5.05 - 20 of 26



s

aEier—ef—+the—existing non-system license+

+retuding—reeceipt—ef expires, along with any
additional information *eeuixred—bs—the Chief
Operating Officer in—eonneets
requires.

(3) The Council sksttwill determine whether es=—se+—to
renew the non-system license—anmd—shatt. The
Council will inform the applicant in writing of
swehthat determination before the expiration—-of

,_

=
DO T i o
Il Il WY L 11 .

H

£he—existing non-system license- expires.
++H-(4) The Council is not obligated to make a

determination earlier than the expiration date of
the existing non-system license, even if the
licensee files its renewal request 4s—Fited-more
than 120 days before the existing non-system
license expires.

+e)-(d) — e
Operating Officer or #he—Council, +he—Ehief Opera
Cewreitas applicable, may impose sweh—conditions on the
issuance of a new or renewed non-system license as—deemedfor
putrescible waste as they consider necessary er—appropriate
under the circumstances.

(Ordinance No. 14-1337.)

5.05.845170 Issuance of Non-System License; Contents

Each non-system license shaddmust be in writing and
shatdmust set forth the following:

(1) The name and address of the waste hauler or other
person to whom s#eh—Metro issues the non-system
license—s—issued;

(2) The nature of the solid waste +e—be
eevveredal lowed by the non-system license;

(3) The maximum total, weekly, monthly or annual
quantity of solid waste +e—be—eowveredallowed by
the non-system license;

(4) The non-system facility er—fae+
feo—biehwhere the licensee will

(Effective 10/22/14) 5.05 - 21 of 26



(3)

(6)

(Ordinance No.

solid waste eewexedallowed by the non-system
license—is—te—be—+transperted—oe¥, or the
facilities at which the licensee will otherwise

preeessedprocess the solid waste;

The expiration date of the non-system license;
which. The expiration date shall-bemay not be
more than:

(A) 120 days from the issue date—ef——ssuanee for
a limited-duration non-system license;

(B) Three years from the issue date ef—3ssu
for a new full-term non-system license

(C) Two years from the issue date of issuvaree—of
a renewed full-term non-system license.

(D) Notwithstanding the provisions of this
subsection, the Chief Operating Officer may
extend the term of any non-system license
for up to an additional six months beyond
the original expiration date.

Any conditions +mpesed—by—the Chief Operating
Officer imposes as provided above and which the
licensee must be—eempiiedcomply with by—the
+ieensee—during the +erm—ef—sweh-non-system
license term, including but not limited to

conditions that address the factors in Section
5.05.843140.

14-1337.)

Non-System Licensee Requirements +fe—lbe—met—ly

|

05.846—180
1

S o 11 g
T S N e o L e e

Fach ssecste hod
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N
e

ieenselicensee 1s

(1)

H
H

+
=
IS

P

3
i
o
C=j

perser—te—whem—a—non-system
be—required to:

He

=
q
p

[T
n g
{

{+-—Maintain complete and accurate
records of, including but not limited to, the
information required by the Chief Operating
Officer regarding all solid waste transported,
disposed e¥—or otherwise processed pursuant to
the non-system license, and make swehthose

records available to Metro or its duly designated
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agents for inspection, auditing and copying upon
not less than three days written notice from

Metro;

(21 R t S —sritines to Met B T N

=7 epOI‘ TH—wWE TS (] eLrOo—het—aotteFr—taao—te
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=t et er—t et re—— ettt =

expires,- the number of tons of solid waste
transported, disposed or otherwise processed each
month pursuant to swehthe non-system license
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(2) e Pay—te—Metro,—meotby no later than
the 15th day following the end of each month+
= T e e e 1 E+ Aoz £ +1- =4 £ 11 TIo e e
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3 (3) Pay to Metro a fee equal to the Regional

System Fee and Excise Tax multiplied by the
number of tons (or fractions thereof) of solid
waste transported, disposed or otherwise
processed each month pursuant to swehthe non-
system license dwximgby no later than the
preeedinglbth day following the end of each
month—=;

=-(4) {4—When solid waste generated
from within the Metro boundary is mixed in the
same vehicle or container with solid waste
generated outside the Metro boundary, the
licensee must report to Metro that the load in
its entirety shallbe—reported—toMetroby—the
roR—System—ticensee—as—having—beenwas generated
within the Metro boundary—awd. The licensee must
pay the Regional System Fee and Excise Tax shaddt
be—paid-on the entire load unless the non-system
licensee provides Metro with deeumentation
regardingrecords demonstrating the total weight
of the solid waste in the vehicle or container

that was generated within the Metro boundary—e+
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Comply with all conditions and requirements found

in the non-system license.

(9)

(Ordinance No.

14-1337.)

Failure to Comply with Non-System License

| 5.05.647190
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correct the violation within the time specified in the notice.
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(Ordinance No. 89-319; Ordinance No. 91-388; Ordinance No.
01-917, Sec. 9; Ordinance No. 02-979, Sec. 2; Ordinance No.
02-974, Sec. 1; Ordinance No. 03-992B, Sec. 1; Ordinance No.
03-1019, Sec. 4; Ordinance No. 06-1098B, Sec. 3; Ordinance No.
06-1105; Ordinance No. 07-1138, Sec. 5; Ordinance No. 07-1139,
Sec. 3; Ordinance No. 07-1161, Sec. 2; Ordinance No. 07-1147B,
Sec. 11; and Ordinance No. 14-1337.)

5.05.858200 TIssuance of Required Use Orders

(a) The Chief Operating Officer may issue a “required use
order” to any waste—hauwler—er—other—person within Metro+
regquiring. This order requires the recipient to deliver waste
to a specific designated facility. Fr—issuing o reguired—use
erder—the—The Chief Operating Officer shatdimust comply with the
provisions of this section and Section 5.05.855210 if the Chief
Operating Officer issues a required use order.

(b) The following priorities shedll—sgovern—the—LChief
Operating—Officer—3napply when determining whether to issue a
required use e¥de¥rsorder:

(1) PeMetro will allow persons to use the designated
facility of their choice to the extent doing so
is consistent with state, Metro and local
regulations, aﬂd—fac1llty obligations and

facility limitations+—waste—havlers—and—other
= P, S 1= I N s i PSS S PR N +1
t_}\_rJ_l_)UJ.J.l_) R Y N e e ) L L N N L N N pe | AL NP N S S L N B

P P o S B S B B SR £ +l~0 e b s . and
\_pl\_rl_)_l_k_jJ.J.Lrl L J_Lrl 4 T 1T f . LS N B . LU S —

(2) It may be necessary for the Chief Operating
Officer to override the facility choice of a
waste—hanter—er—other—person if the Chief

Operating Officer finds that allowing specific

hawderspersons to exercise their choice appears

likely to—resute—n:
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() TFhe—eoverteadingOverload or uwrder—wtilization
efunderutilize a specific designated
facility or facilities; or

| (B) ©fherCreate system inefficiencies or
negative impacts on the public health,

| safety or welfare as specified by the Chief
Operating Officer.
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When determining whether it is necessary to issue or amend a
required use order<s}+, the Chief Operating Officer may—<de—-se
Firirg—due—regard—+tewill consider the following factors:

(1) The location of the—vaste—thavlereoreother
person's route and/or facilities in relation to
designated facilities, in terms of travel time
and/or distance;

at the time of the order’s issuance—ef—the—oxrdex
in relation to the equipment handling
capabilities of designated facilities;

‘ (2) The equipment being utilized by the kewdexrperson

(3) The types of waste being disposed of by the waste
hawter—e¥—ether—person, in relation to the
capabilities of designated facilities to most
appropriately process those wastes; and

(4) Other considerations deemed—etewvant—bythat the
Chief Operating Officer finds relevant, including
but not limited to other health, safety and
welfare considerations.

(Ordinance No. 89-319. Sec. 5.05.040 repealed and replaced with
Ordinance No. 91-388, Sec. 3; Ordinance No. 01-917, Sec. 11;
Ordinance No. 02-974, Sec. 1; and Ordinance No. 14-1337.)

5.05.855210 Content of Required Use Orders; Notice

(a) Required use orders +ssued—by—the—EChief Operating
eer—shatt——set—Fforthwill contain the following:

(1) The names of the weste—thewters—e+r—persons £e—be
subject to the required use order, together with
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(2)

(3)

(4)

heir—addressesthe person’s address or
pracesplace of business and telephone
msambersnumber;

The type and quantity of solid waste subject to
the required use order;

i
that the recipient is required to use—pursuart
S e N

The effective date of the required use order+
whieh—date—3n+the absence—of. Absent an

emergency, shatt+the effective date may not be
less than 10 days from the date of the order;—m+=e

brief description of the procedure for how a

A
s o f
P -

p

P . e T =
o R J__I_L_JL._I_\_—’J.J. L L N L_JJ_U IS W R LS

regrestingrecipient may request that the Chief
Operating Officer reconsider either issuance &£

EE PN B |
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(6)

SuwehAny other information as—the Chief Operating
Officer mesp—eensiderconsiders necessary—es

(b) Within two days after the date of any required use
order, the Chief Operating Officer sheddl—eausewill give notice

of swehthe required use order +e—be—given—as follows:

(1)

(2)

(c) The failure of any wast 3
required use order to receive notice #he

By United States mail, postage prepaid, to each
waste—haunter—and—person Ee—be—subject to swehthe
required use order at the person’s last known

address—theresf; and

By any other method deemed—ythat the Chief
Operating Officer esconsiders necessary, and most
likely, to ensure actual notice to the waste

1

hawter—eo¥—ether—person subject to the order.

¥—person subject to a
+——shatdof the order

a
i
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does not affect the order’s validity ef¥—s
merand it does not excuse sueh—waste—hanler—exrany person from

complying with the order’s terms—thereeof.

(Ordinance No. 89-319; Ordinance No. 91-388, Sec. 4; and
Ordinance No. 14-1337.)

5.05.868220 Requests for Reconsideration of Required Use Order

(a) Any—waste—hauwter—eo¥—ether person receiving a required
use order may request that the Chief Operating Officer
reconsider issuance of the order or specific details of the
order. The requesting person may premise the request may—be
pfemiﬁed—on any matter that was relevant to the order’s issuance
sf—the—ordexr, as specified in Metro Code Section 5.05.858200.

(b) A request for reconsideration must be in writing+ and
on a form provided by Metro. To be timely, the Chief Operating
Officer must receive a request for reconsideration must—be
received—by—the—EChief OperatingO0ffiecer—within 30 days of the
date—of dssuance—of+the-required use exdexrorder’s issuance date,
as specified in the order.

(c) The Chief Operating Officer sheddwill review a request
for reconsideration and, within 15 days of receipt, +ssve—=
wrirEEer—affirmance—of+theeoriginat—order,either affirm or =
medifiedmodify the order.

(1) The affirmance or modification shaltwill be
considered timely if Metro deposits it—s
depoesited in the mail within the 15-day period,
with regular first class postage and addressed to
the person requesting review.

(2) The affirmance or modification shkaedttmust include
a brief statement of the decision’s basis—fex—the
deeisiern, and a brief statement efon how the
precedure—For—requesting revieweof—thedeeisien
byparty may request that the Chief Operating
Officer review the decision.

(d) Neoro sy 1 fal N £ N2y AWELS o

£ o e ot
L \_r\l'_l_\_r“'l’ J_II L N J N A E N t_}\_rJ_Lrl L._I_J. \:j [ . E— - e L L L= J_\_r‘-\_iLA.\_rl_)L.

+£exThe reconsideration process is intended to be informal;—asnd.
It may include personal, written, or telephone contact between

the waste—havwlereoreother persensrequesting party and the Chief
Operating Officer or Finance and Regulatory Services staff.
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(e) If the Chief Operating Officer fails to issue a timely
decision, the waste—havlerer—other—person receiving the order
may appeal the decision to a hearings officer as specified in
Metro Code Section 5.05.865230.

(f) A request for reconsideration shedtitdoes not stay the
order issued. A required use order shaltl-beis effective on the
date issued, and shettwill remain in effect until medifiedMetro
modifies or ¥ewekedrevokes the order.

I T fal -2 00 fal L P I T o B o I
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(Ordinance No. 91-388, Sec. 5; Ordinance No. 02-974, Sec. 1; and
Ordinance No. 14-1337.)

5.05.865230 Appeals to the Hearings Officer

(a) A—waste—haunler—eor—etherAny person recelving a required
use order may appeal the Chief Operating Officer's affirmance—or
meodifieation—of—+the—order to a hearings officer. The hearings
officer may be—asked—+te—review any matter that was relevant to
the order’s issuance—ef—=h rdex, as speeifiedset forth in
Metro Code Section 5.05.858200.

[l

(b) An appeal to the hearings officer skedZmust be in
writing and on a form provided by Metro. Fe—be tlmbly,The
hearings officer must receive the appeal mustbe—reeceivedby—the
hearings—ofiicer—within 30 days of the defe—sforder’s issuance
e e - O o=

£ 2
exrderaffirmance date.
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reconsideration—and,—withinWithin 15 days of feee&p%—recelv1ng
the appeal, the hearings officer must issue a written order
either affirming or modifying the Chief Operating Officer’

decision—ef—+the Chiecf Oraratioo nre oo
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+deredhearings officer’s order is timely if
it is deposited in the mail within the 15-day
period, with regqular first class postage and

addressed to the persen—reguesting

qzmadenss ppellant.
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(2) The aEx=mane r—modificatieon—shallthearings
officer’s order must include a brief statement of
the basis for the decision, and a brief statement
of the process for contested case review of the
decision by the Met¥re—Council.

L

(d) If == hauleror otherpersonthe appellant is not
satisfied with the hearings officer’s deeisiernorder, or if the
hearings officer fails to issue a timely deeisiernorder, the
waste—hauter—or—other—person receiving the Order may appeal the
deeisienorder to the Metxrs—Council as a contested case
proceedlng. Revriew—Har—stveh—proceedings—shattThe contested case
hearing will be limited to the following whether:

(1) Whether—exeeptionatExceptional circumstances of
Lract BT P = + = oot
the L L N e LI L N W R N f . AT W R R L_J\_rJ_l_)UJ.J. L NN S N A R ey
revoeatiror—or—modifieation—eofperson justify
Council to revoke or modify the order; or

(2) Whether—theThe order is likely to cause extreme
financial hardshlp to the weste—tawd o

person subject to the order——waffaﬂ%&ﬂg

v‘r\rrﬁ/‘*at_‘_ o }'nﬁﬁ]ﬂ 'F'| /‘*31—1 on ﬁ L’hr\ ﬁrdr\r
(e) A—reeguest Ffor receonsideratien—shalltAn appeal does not
stay the order issued. A required use order sheld—beis

effective on the date issueds> and shaetd—emainremains in effect
until modified or revoked.

(Ordinance No. 91-388, Sec. 5; Ordinance No. 02-974, Sec. 1; and
Ordinance No. 14-1337.)
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5.05.848240 Solid Waste Tracking System

The Chief Operating Officer shedlt—establishandwill
maintain a system for tracking ef¥—solid waste that is generated,
collected, transported or disposed within or outside Metro for
the purpose of ensuring compliance with the requirements of this
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Ordinance No.
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Solid Waste Flow Control Enforcement

| 5.05.686250

Penalties and Damages for Violations
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(Bc)
subsection (b):
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fines and penalties= in
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Any #=s b= ¥—person who fails to comply
with £he—+terms—andeonditieons—ef—any non-system
license shett—be—¥reguired—+ocondition must pay to
Metro a fine in +hean amount equal to (i) the
regional system fee multiplied by (ii) the number
of tons (or fractions thereof) of solid waste
generated within Metro transported, disposed of
or otherwise processed in violation of the +erms

ard—eonditieonrs—ef——swehnon-system license
i 0

g

Any—waste—hewter—e¥ person who, without having a
non-system license then in effect, transports
solid waste generated within Metro to, or
utilizes or causes to be utilized for the
di-spesat—er—ether—processing or disposal of any
solid waste generated within Metro, any non-
system facility shall—be—reguired—temust pay to
Metro a fine in an amount equal to the non-system
license application fee that would have otherwise
been required to authorize the waste disposed,
plus an amount equal to the regional system fee
and excise tax multiplied by the number of tons
(or fractions thereof) of solid waste generated
within Metro transported, recycled, disposed of
or otherwise processed to or at any non-system
facility; and

Any weste—heuter—er—person who violates Metro
Code Section 5.05.825040(b) by falsely stating
the origin of waste transported to a system
facility sheddt—tbe—sreguired—tomust pay to Metro a
fine in an amount equal to the regional system

fee muttislied b+t S £ S g
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solid waste generated within the BistrietMetro
regional boundary transported to swekhthe system
facility.
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(d) Metro sheddmay commence an appropriate asetiepr—a—=
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etteetinglegal action to collect the fines and penalties
provided for above—swditer—eniedining. Metro may also seek to
enjoin any wvietatiens—ef—+h *1siunsviolation of this Eheptesr
5—85chapter or any neR—eemp efailure to comply with b

required use order.

=L Do el oo rd EESE O 2 N ot e =Y ) An

—Arecuired 1S r—ar—b e2s o
authorized gatehouse empleyees—employee may enforce a required
use order at any Metro facility+ by denying facility access to a
waste—hauter—er—otherany person whelf the person is—subjeet:

(1) Subject to a required use order, and—=
aEEempting

(2) Attempting to deliver waste to a facility not
specified in the required use order.

This enforcement shedd—belis in addition to the fines and
penalties that Metro may ke—3exiedlevy pursuant to this section.

(Ordinance No. 89-319; Ordinance No. 91-388, Sec. 6; Ordinance
No. 01-917, Sec. 12; Ordinance No. 02-974, Sec. 1; Ordinance No.
03-992B, Sec. 2; Ordinance No. 06-1104, Sec. 2; and Ordinance
No. 14-1337.)

C__NC NGan 260 A 0
e A v e A v e =

3=
T TOTT

e s e e e

5.05.260 Authority of Chief Operating Officer to Adopt and
Amend Rules, Standards, and Forms

(a) The Chief Operating Officer may adopt or amend rules,
performance standards, and forms to implement any provision of
this chapter. Any rule, performance standard, or form adopted or
amended under this section has the same force and effect as any
other chapter provision.

(b) Before the Chief Operating Officer adopts or amends a
rule or performance standard under this section, the Chief
Operating Officer will provide an opportunity for public comment
for a period of at least 30 days. The Chief Operating Officer
will provide notice of the public comment period in a manner
reasonably calculated to reach interested parties. The notice
will include a brief description of the proposed rule or
performance standard; the location at which a person may obtain
a copy of the full text of the proposed rule or performance
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standard; the method for submitting public comments; and the
deadline for submitting public comments.

(c) In addition to public comments, the Chief Operating
Officer will also hold a public hearing on any proposed rule or
performance standard or amendment to an existing rule or
performance standard. The public hearing will take place not
less than 14 days from the deadline for submitting public

comments. The Chief Operating Officer will give public notice
of the hearing not less than 10 days nor more than 30 days
before the hearing. The notice will include the time, place,

and purpose of the public hearing, a brief description of the
proposed rule or performance standard, and the location at which
a person may obtain copies of the full text of the proposed rule
or performance standard.

(d) During the public hearing, the Chief Operating Officer
will receive any offered written or oral testimony regarding the
proposed rule, including any written comments received during
the public comment period.

(e) After the public hearing is closed, the Chief Operating
Officer may adopt the rule as originally proposed, adopt a
modified version of the proposed rule, or reject the proposed
rule. If the Chief Operating Officer intends to adopt a
substantially modified version of the proposed rule, the Chief
Operating Officer must mail a notice of opportunity to comment
on the proposed modifications along with a copy of the text of
the new proposed changes to each person who has either submitted
written comments on the proposal, testified at the public
hearing, or asked to receive a notice of proposed modifications.
Metro must also post the notice on its website. The public has
15 days from the mailing date to provide written comment on the
proposed modifications, but no further public hearing is
required. After the 15-day comment period ends, the Chief
Operating Officer may adopt the proposed rule.

(f) Any rule or performance standard adopted under this
section takes effect 30 days after the Chief Operating Officer
adopts it, unless the Chief Operating Officer specifies a later
effective date.

(g) Notwithstanding subsections (b) and (c), the Chief
Operating Officer may adopt an interim rule or performance
standard without prior public notice, comment or hearing upon a
written finding that a failure to act promptly will result in
serious prejudice to the public interest or the interest of an
affected party. The Chief Operating Officer must include the
specific reasons for the serious prejudice. Any rule or
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performance standard adopted pursuant to this subsection expires
no later than 180 days from its effective date.

(h) If the Metro Council enacts an ordinance establishing
rulemaking procedures that are applicable agency-wide, then the
rulemaking procedures set forth in this chapter are superseded
by the agency-wide procedures. However, the procedures set forth
in this chapter will still apply to the adoption or amendment of
performance standards and forms.

(i) Any form, performance standard, or administrative rule
(formerly known as an “administrative procedure”) that is in
effect on the date of this ordinance’s adoption remains in
effect unless otherwise repealed or amended.

(j) For purposes of ORS 34.020, any rule adopted by the
Chief Operating Officer under this section is considered a final
decision.
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(Ordinance No. 89-319; Ordinance No. 91-388, Sec. 7; Ordinance
No. 02-974, Sec. 1; and Ordinance No. 14-1337.)

5.05.488-270 Contested Case Proceedings

Any waste—hanlter—er—eother—person desixringwishing to contest
any decision made by the Chief Operating Officer under this
chapter 5—85—shalimay commence a contested case proceeding

pursuant to Chapter 2.05 of the Metro Code.

(Ordinance No. 89-319; Ordinance No. 02-974, Sec. 1; and
Ordinance No. 14-1337.)
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STAFF REPORT

IN CONSIDERATION OF ORDINANCE NO. 16-1389 FOR THE PURPOSE OF AMENDING METRO
CODE CHAPTER 5.05 TO ADD, REMOVE, AND AMEND CERTAIN SOLID WASTE FLOW CONTROL
REQUIREMENTS AND MAKING OTHER HOUSEKEEPING CHANGES

October 14, 2016 Prepared by: Warren Johnson
503-797-1836

Adoption of Ordinance No. 16-1389 will amend Metro Code Chapter 5.05 (Solid Waste Flow
Control) to add, remove, and amend certain solid waste flow control requirements as
described in this staff report. This ordinance will also make various other non-substantive
technical amendments to the chapter to improve clarity, consistency, and ease of
understanding.

The purposes of these proposed changes are to: 1) build greater clarity, consistency, and
predictability in how Metro reviews and authorizes solid waste facilities, 2) ensure greater
equity, transparency, and accountability in how Metro implements its requirements to protect
the environment and the public’s health, and 3) provide greater ability to adapt to changing
conditions while making the Metro Code easier to understand. These changes further the
objectives of making the Code more relevant and simpler to use so that all similarly situated
classes of solid waste facilities are subject to the same rules. The proposed changes also help
Metro become more resilient and flexible when addressing new solid waste technologies and
practices.

This ordinance is a companion to three other ordinances which also propose amendments to
Metro Code Chapters 5.00 (Solid Waste Definitions),1 5.01 (Solid Waste Facility Regulation),;1
and 5.02 (Disposal Charges and User Fees)® to further improve consistency and provide greater
transparency in how Metro implements its requirements. The Metro Council will consider all of
these ordinances collectively at its meetings on October 27 and November 10, 2016.

BACKGROUND

In an effort to shape the future solid waste system to better attain public benefits and
improved sustainability, Metro has undertaken a major planning effort (known as the Solid
Waste Roadmap) to set the future direction of the region’s solid waste system for the next
several years. Concurrently with this effort, staff seeks to provide a more consistent,
transparent, and equitable regulatory framework for the regional solid waste system. This

* Ordinance No. 16-1386
? Ordinance No. 16-1387
* Ordinance No. 16-1388
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effort will be further supported by the development of the Regional Solid Waste Management
Plan during 2017 and 2018.

In August 2015, Metro staff proposed a wide range of changes to Metro’s solid waste code
(Metro Code Title V) that were published as preliminary proposals on Metro’s website and
subsequently presented at a public workshop in September 2015. Metro received feedback
from the public requesting a more thorough and transparent process for considering the
proposed code changes. In October 2015, Metro Council directed staff to implement an
improved and more rigorous process for developing and soliciting feedback on proposed
changes to Metro’s solid waste code. As directed by Metro Council, staff implemented a new
process for soliciting public input on the proposed code changes as shown in Attachment 1.

As the agency tasked with planning, management, and oversight of the region’s solid waste
system, Metro has an obligation to the public to ensure the waste intended for reuse, recycling
and other purposes is handled properly and sent to appropriate markets and that all other
waste is safely managed and disposed.

Over the years, Metro’s solid waste code has become unnecessarily complicated with both
duplicative and, in a few places, contradictory provisions. Cleaning up the code provides
greater predictability, consistency and clarity for businesses while meeting Metro’s public
obligations of ensuring accountability and transparency for the public in regulating the region’s
waste and recycling system.

The Solid Waste Alternatives Advisory Committee (SWAAC) discussed these proposed
amendments and the other proposed changes to Metro Code Title V at its meetings on January
13 and February 25, 2016. At the February meeting, SWAAC recommended that Metro solicit
input from the public on the proposed changes and open a 60-day review and comment
period. A formal public comment period was open from March 1 through April 29, 2016,
during which time Metro received comments, questions and suggestions submitted by the
public. The comments received from the public were helpful and resulted in some revisions
and improvements to the proposed code changes. The comments received and staff's
responses to those comments are provided as Attachment 2.

Staff presented the comments received, responses to those comments, and a revised code
proposal to SWAAC at its meeting on July 13, 2016. At SWAAC's direction, the revised code
changes were then presented to Metro Council at its work session on September 20, 2016, and
the Metro Council directed staff to bring the proposed code changes forward for formal
consideration.

Staff Report to Ordinance No. 16-1389
Page 2 of 6
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PUBLIC OUTREACH AND ENGAGEMENT:

As directed by Metro Council in October 2015, staff conducted public outreach and solicited
input on the proposed changes to Chapter 5.05. The public outreach for the proposed code
changes included:

1. SWAAC Meetings:

(a) January 13, 2016 — Staff presented a general proposal and solicited SWAAC's
input.

(b) February 25, 2016 — Staff presented draft code chapters and received SWAAC's
endorsement to publish the proposal for public review and comment.

(c) July 13, 2016 — Staff reviewed the public comments that were received, staff’s
responses to those comments, and the proposed revisions made in response to
the comments. Staff also received SWAAC’s endorsement to present the revised
code changes to Metro Council at a work session for further consideration.

2. Public Review and Comment Period:

(a) Metro held a 60-day public review and comment period from March 1 through
April 29, 2016.

(b) Metro received six responses from the public during the comment period (see
Attachment 2).

(c) Staff posted a detailed response to comments for the public (see Attachment 2).

3. Other Qutreach:

(a) Metro established a dedicated web page for the proposed code change
information and related documents at oregonmetro.gov/solidwasteupdates.

(b) Staff sent routine status updates and other correspondence to interested parties
via email throughout the process.

PROPOSED AMENDMENTS TO CHAPTER 5.05

Metro Code Chapter 5.05 (Solid Waste Flow Control) governs the transportation, transfer,
disposal, and other processing of all solid waste generated within the Metro region. Metro-
area waste that is transported outside of the region must be transported to a designated
facility or under authority of a non-system license. The Chief Operating Officer (COO)
recommends the proposed changes to Chapter 5.05 as described below and further detailed in
Exhibit A.

1. Non-System License and Designated Facility Requirements

The COO recommends amending certain non-system license and designated facility
requirements to align similar administrative practices, clarify requirements, and provide
greater predictability for businesses. Specifically, these proposed changes include:

Staff Report to Ordinance No. 16-1389
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(a) Clarifying that the Metro Council may consider any factor as necessary to accomplish
the purposes of Chapter 5.05 when determining whether to remove a facility from
Metro’s list of designated facilities.

(b) Clarifying that the COO may impose any condition in a non-system license as necessary
to accomplish the purposes of Chapter 5.05.

(c) Authorizing the COO to make decisions on and issue non-system licenses for the
transport of yard debris mixed with residential food waste to facilities located outside
of the Metro region. The proposed change is similar to current provisions in Metro
Code that authorize the COO to administratively approve non-system licenses for other
types of solid waste and is consistent with similar changes proposed for Metro Code
Chapter 5.01.*

(d) Establishing that the COO may administratively extend the term of a non-system
license by up to an additional six months. This new provision would authorize the COO
to administratively extend the term of a non-system license or franchise by up to six
months if the COO determines it to be necessary (such as to better align authorization
decisions-making or to accommodate unforeseen circumstances that may impact the
timely renewal of an authorization).

(e) Clarifying that a non-system licensee must comply with all of the requirements of its
license and amending the enforcement procedures in Chapter 5.05 to make them
consistent with other Metro Code chapters.

2. Regional System Fees and Excise Tax for Mixed Waste Loads

The COO recommends amending current Section 5.05.046(4) to establish that all solid
waste loads containing a mixture of waste generated from both inside and outside of
Metro’s boundaries are considered to be generated entirely within the region for the
purpose of reporting and assessing regional system fees unless the hauler can otherwise
document the total weight of the Metro-area waste in the load. The proposed change will
require haulers to use scale weights for determining fees and taxes for mixed waste loads.

Currently, the above-mentioned section provides an option for haulers and generators to
use alternative measurement methods in lieu of scale weights (such as periodic sampling,
customer averages, and other tonnage estimations). The COO finds that removing these
alternative measurement options and requiring the use of scale weights for determining
the payment of fees and taxes will ensure greater equity, transparency, and accountability
in how Metro implements its requirements.

3. Administrative Rule

The COO recommends establishing a clear and consistent process for the COO to develop
and adopt administrative rules, standards, and forms to implement the provisions of

* Ordinance No. 16-1387
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Chapter 5.05. The proposed rule-making process includes public notification and
timeframe requirements to ensure regulatory transparency and provide predictability for
businesses. The proposed administrative rule procedures are also included in the proposed
amendments to Chapters 5.01 and 5.02.

4. General Housekeeping Changes (Non-Substantive)

In addition to the changes described above, the COO recommends the following non-
substantive housekeeping changes throughout each of the chapters identified in this staff
report. These general changes are intended to improve clarity, consistency, and ease of
understanding and do not change or add new requirements.

(a) Change passive voice to active voice to clearly identify the actor and the
responsibility. Example: “Reports shall be filed every month” becomes “The licensee
must file a report every month.”

(b) Break up long paragraphs into shorter sentences and, as appropriate, into new sections
or subsections.

(c) Change the use of plural to singular to avoid any confusion. Example: “The Council shall
issue licenses to applicants that meet all criteria” becomes “The Council will issue a
license to an applicant that meets the criteria.”

I”

(d) Remove the use of the term shall and change it to “must” or “will” as the context
requires (see (a) above for an example). This incorporates modern code drafting rules
that are intended to make code more like normal conversation.

(e) Change certain phrases into more conversational, modern usage. Example “prior to”
becomes “before.”

(f) Remove the use of term couplets like “null and void,” “cease and desist,” and “due and
payable,” etc.

(g) Remove unnecessary verbiage that makes the code more difficult to read. Example: “In
connection with the enactment of the provisions of this Chapter 5.05 of the Metro
Code (as defined below), the Council of Metro hereby finds and determines the
following” becomes “The Council finds the following.”

(h) Make terms consistent throughout the code. For example, use of the term “holder of a
license” versus “licensee.

(i) Change and reorganize the section numbering and formatting for each chapter and
update Metro Code citations throughout as appropriate.

ANALYSIS / INFORMATION
1. Known Opposition

There is no known opposition to the proposed Code modifications.
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2. Legal Antecedents

Any change to the Metro Code requires a legislative action of the Metro Council. Metro
Code Section 2.01.070 states that the legislative action of Metro shall be by ordinance.

3. Anticipated Effects

Approval of this ordinance would amend Metro Code Chapter 5.05 as provided in
Exhibit A.

4. Budget Impacts

There are no expected budget impacts associated with the adoption of this ordinance.

RECOMMENDED ACTION
The COO recommends adoption of Ordinance No. 16-1389.

Wihjl
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Attachien to Staff Rgpartto OrdinanedNo. 16-1389

Metro’s Response to Comments on Proposed Changes to Metro Code Title V
July 6, 2016

On March 1, 2016, Metro opened a 60-day public review and comment period to solicit input
on a series of proposed changes to Metro Code Chapters 5.00, 5.01, 5.02, and 5.05. The
formal comment period was open from March 1 through April 29, 2016. The comments
received from the public during that time and Metro’s responses are summarized below.

I. Bell Comment (refer to attached email dated February 20, 2016):

e Bell Comment: Metro Code Section 5.01.310 -The one area of interest for me and for
my municipal clients is the rate charged by other disposal facilities. Section 310 —
Determination of Rates, starts to address the issue, but is so weak you might as well
forget the changes.

Here is my proposed change: If the total rate* varies within 5% of the current Metro
tip, licensee must substantiate the cost of service. The cost of service includes the
costs of transfer, transport, and disposal.

* Total rate includes the posted tipping fee plus any scalehouse, environmental, or
transaction fees.

The key word is must. What | am finding is the transaction fee / environmental fee
charged by some licensees is adding an additional S2 to S5 per ton to the total cost.
This charge, combined with their tipping fee, puts some facilities higher than Metro by
more than 5%.

Metro Response to Bell Comment: At this time, staff does not recommend any
additional changes to this section other than non-substantive housekeeping changes
to improve clarity, consistency, and ease of reading. This section has been
renumbered and will remain as proposed.

Il. Garrett Comments (refer to attached letter dated March 14, 2016):

e Garrett Comment #1: Metro Code Chapter 5.00 — “Recoverable Solid Waste” attempts
to define products based upon their acceptance or rejection by Metro’s facilities
without regard to the marketplace and competing facilities abilities to quite frankly
“do a better job” than Metro’s facilities. This definition should be expanded to include
all system licensed or franchised facilities.

Metro Response to Garrett Comment #1: Staff does not recommend any additional
changes to this definition other than non-substantive housekeeping changes to
improve clarity, consistency, and ease of reading. The term is internal to Metro’s
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Response to Comments
Metro Code Title V

luly 6, 2016

operations and is used for the purpose of setting disposal charges at Metro’s
facilities. The definition does not apply to other solid waste facilities.

Garrett Comment #2: Metro Code Section 5.01.040 (a) (D) - Comment A16 “Remove
licensing exemption for wood waste processing operations and facilities.” Under
Council guidance the SWAC [sic] has formed a subcommittee which is charged with
recommending to Council whether or not “clean MRF’s” and other source-separated
recycling facilities should be regulated by Metro. It would seem that Staff is
circumventing the process assigned by Council to the subcommittee. This subject
should be reviewed by the SWAC subcommittee as part of their process.

Metro Response to Garrett Comment #2: Staff recommends withdrawing the initial
proposal and not changing the current licensing exemption for certain wood waste
operations and electronic waste processing facilities at this time. Staff initially
proposed to remove the exemption and require licensing of those types of facilities.
Commenters raised concerns that the proposed change had not gone through the
same evaluation process as that of other facilities that exclusively receive source-
separated recyclable materials — which are currently being considered by a
subcommittee of the Solid Waste Alternatives Advisory Committee (SWAAC). The
proposed licensing change for certain wood waste processing operations and
electronic waste processing facilities requires further evaluation by Metro through
SWAAC. Refer to Revisions Nos. 7 through 10 in Table 1.

Garrett Comment #3: Metro Code Section 5.01.080 (e) - Comment A52 “Remove
automatic granting of a license if the Chief Operating Officer does not act on the
application within 120 days.” This removal removes accountability and surety that the
Chief Operating Officer will act reasonably and expeditiously on applications. Yes,
there is appeal to the Council President, however that appeal at minimum adds
substantive time to the application process and at maximum causes the application to
“die in process” due to lack of Council President action. This creates a situation of
uncertainty for businesses which is unacceptable and contrary to the concept of
responsible, respondent government.

Metro Response to Garrett Comment #3: Staff recommends withdrawing the initial
proposal and not changing the current process of automatically granting a license if
Metro fails to act within the required timeframe. Staff also recommends extending
Metro’s decision-making timeframe for new licenses and franchises to 180 days to
ensure that Metro has adequate time to thoroughly evaluate applications and
coordinate decision-making with other jurisdictions. Metro’s decision-making
timeframe for license and franchise renewals will remain at 120 days as currently
provided in Metro Code. Refer to Revisions Nos. 11 and 13 in Table 1.
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e Garrett Comment #4: Metro Code Section 5.01.280 - “Authority of Chief Operating

Officer to Adopt Rules, Standards, Procedures, and Forms.” Conceptually, the
movement of Metro toward the type of government with administrative rulemaking
similar to that of State and Federal government is a good move. However, this
process should be transparent. It is understood that certain administrative rules may
not garner attention worthy of the cost and effort necessary for public hearing, but
leaving the determination if a proposed rule is worth public hearing solely up to the
Chief Operating Officer is outside the bounds of transparent government. The Chief
Operating Officer is a person and subject to fault and error. There should be a
“trigger” with which the public can force public hearings on proposed rulemaking,
regardless of the opinion of the Chief Operating Officer. Further, there should be
recognition that Metro is different than State Government, unique in the United
States and elsewhere. Because of this uniqueness, Metro should adopt the good parts
of Administrative Rulemaking and then look past to new levels of transparency and
accountability. In doing so, Council should provide an appeal process through which
decisions made by the human and therefore fallible Chief Operating Officer can be
fully vetted and either affirmed or negated by the Council should adequate affected
persons request such.

Metro Response to Garrett Comment #4: Staff recommends revising the proposed
section to clarify that the Chief Operating Officer will hold a public hearing on any
proposed rule or standard. Refer to Revision No. 21 in Table 1.

Staff does not recommended including a specified appeal process as part of the
proposed section. Any rule or standard adopted under the proposed section would
be considered a final decision; however, the public always has the opportunity to
raise any issues of concern to the Metro Council as part of the standard public
communication portion of each Council meeting.

e Garrett Comment #5: Metro Code Section 5.02.170 - “Authority of Chief Operating
Officer to Adopt Rules, Standards, Procedures, and Forms.” Please refer to 5.01.280
above.

Metro Response to Garrett Comment #5: Refer to Metro’s response to Garrett
Comment #4 above.

e Garrett Comment #6: Metro Code Section 5.05.200 - “Issuance of Required Use
Orders.” The removal of the ability and right of waste haulers and other persons to
choose a facility to patronize based upon cost, service, products offered, and
convenience is not non-substantive as purported by Staff. What this does is it
removes any surety that a business which is well run and provides a superior services
[sic] can be assured of market success. This is a terrible idea which should be
eliminated.
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Metro Response to Garrett Comment #6: Staff does not recommend any additional
changes to this section other than non-substantive housekeeping changes to
improve clarity, consistency, and ease of reading. This section has been renumbered
and broken up into shorter sentences as appropriate. None of the proposed
revisions to this section change or add new requirements. The section will remain as
proposed.

lll.  Wuest Comment — the following is an excerpt from the commenter’s letter (refer to
attached letter dated April 27, 2016):

Wuest Comment: Metro Code Section 5.01.040 - | represent Mr. Jim Smith of Jim
Smith Excavating and write this letter to express opposition to the proposed removal
of the existing exemption in Metro Code 5.0 1.040(a)(5)(D) (the "Exemption"). The
Exemption provides that Chapter 5.01 shall not apply to "Operations or facilities that
chip or grind wood wastes, unless such wastes are processed for composting."

Metro Response to Wuest Comment #1: As explained above in Metro’s response to
Mr. Garrett’s comment #2, staff recommends withdrawing the initial proposal and
not changing the current licensing exemption for certain wood waste operations and
electronic waste processing facilities at this time.

IV. Cusma Comments (refer to attached letter dated April 28, 2016):

Cusma Comment #1: Metro Code Chapter 5.00 - Metro proposes adding “clean fill” as
a new defined term. Metro’s rationale for adding this new definition is unclear,
particularly given that Metro’s proposed changes to Chapter 5.00 are intended to
“[d]elete . .. unnecessary or unused terms.” The only place Metro proposes to use the
new term is in the revised definition of “cleanup material.” Metro could achieve the
same result without adding “clean fill” as a new defined term.

The issue with adding “clean fill” as a defined term is that it is unclear how clean
fill would be regulated under the solid waste code. For example, it is unclear
whether clean fill falls within the definition of “solid waste.” Relatedly, the
definition of “non-putrescible waste” explicitly includes “construction and
demolition waste” but explicitly excludes “cleanup material, source separated
recyclable materials, special waste, land clearing debris or yard waste.” This
definition leaves unclear whether clean fill is non-putrescible waste. Whether
clean fill falls within the definition of “solid waste” and/or “non-putrescible
waste” will affect how clean fill is treated under various provisions of the solid waste
code.

Schnitzer Steel encourages Metro to reconsider its decision to add “clean fill” as a
new defined term. If Metro decides to retain the proposed definition, Schnitzer
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Steel encourages Metro to better explain how clean fill will be regulated under
the solid waste code.

Metro Response to Cusma Comment #1: The new term “clean fill” was added to
Chapter 5.00 to provide clarification for the Metro definition of “cleanup material”
and to clarify the types of waste that qualify for Metro’s reduced regional system fee
and excise tax. Clean fill is inert material and is regulated as such under Metro Code.
Inert material that is used beneficially or disposed in an inert landfill is exempt from
Metro’s regional system fee and excise tax. Furthermore, a facility that exclusively
receives, processes, transfers, or disposes of inert waste is exempt from Metro’s
licensing requirements.

e Cusma Comment #2: Metro Code Chapter 5.00 - Metro proposes changes to the
definitions of “designated facility” and “Metro designated facility.” The proposed
definitions are:

o “Designated facility’ means a facility that Metro designates as part of the system
designated pursuant to Chapter 5.05.”

o “Metro designated facility’ means a facility in the system of solid waste facilities
and disposal sites that Metro authorizes under Chapter 5.05 to accept waste
generated within the jurisdiction of Metro.”

It is unclear whether Metro intends for these terms to have different meanings. If
Metro intends for both terms to have the same meaning, Metro should consistently
use one of the terms throughout the solid waste code and remove the other term. If
Metro intends for the terms to have different meanings, Schnitzer Steel
encourages Metro to better explain the difference between the two terms.

Metro Response to Cusma Comment #2: Staff recommends retaining the current
term “designated facility” and deleting the term “Metro designated facility.” Metro
intends for both terms to have the same meaning. Staff agrees that a consistent
term should be used throughout Metro Code. Refer to Revision No. 2 in Table 1.

e Cusma Comment #3: Metro Code Chapter 5.01 - In its proposed revisions to Chapter
5.01 of the Metro Code, Metro proposes to require facilities to obtain a solid waste
license if they shred, mill, pulverize, or store outdoors any electronic waste. Chapter
5.00 does not define the term “electronic waste.” Schnitzer Steel urges Metro to
replace references to “electronic waste” with “covered electronic device waste,”
based on a term that is used in ORS chapters 459 and 459A. This would better align
the solid waste code with ORS chapters 459 and 459A.

Consistent with ORS 459A.305(4), Schnitzer Steel recommends that Metro define
“covered electronic device” as follows:
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“Covered electronic device” means (1) a computer monitor of any type
having a viewable area greater than four inches measured diagonally; (2) a
desktop computer or portable computer; (3) a television of any type
having a viewable area greater than four inches measured diagonally; (4) a
computer peripheral; or (5) a printer. This term does not include (a) any part of
a motor vehicle; (b) any part of a larger piece of equipment designed and
intended for use in an industrial, commercial or medical setting, such as
diagnostic, monitoring or control equipment; (c) telephones or personal digital
assistants of any type unless the telephone or personal digital assistant
contains a viewable area greater than four inches measured diagonally; or
(d) any part of a clothes washer, clothes dryer, refrigerator, freezer,
microwave oven, conventional oven or range, dishwasher, room air
conditioner, dehumidifier or air purifier.

Because the term “waste” is separately defined in Chapter 5.00, a separate
definition of “covered electronic device waste” is unnecessary.

If Metro is unwilling to replace “electronic waste” with “covered electronic
device waste,” Schnitzer Steel urges Metro to define “electronic waste” in Chapter
5.00. The definition should exclude at least those categories of material described in
(a) through (d) of the definition of “covered electronic device waste” proposed
above. These exclusions would limit the definition of “electronic waste” to include
only those materials commonly understood to constitute electronic waste. This will
provide certainty to regulated entities and avoid unintended consequences.

Metro Response to Cusma Comment #3: Staff recommends adding the new term
“electronic device” to Chapter 5.00 using the definition for “covered electronic
device” as defined in ORS 459A.305(4). Staff agrees that Metro should clearly define
what constitutes electronic waste for purposes of the Metro Code. Refer to Revision
No. 3 inTable 1

In addition to the above, staff recommends not changing Metro’s current licensing
exemption for certain facilities that process electronic waste pending further
evaluation by Metro. Staff recommends changing Section 5.01.030 (Prohibited
Activities) to include a new provision prohibiting the outdoor storage of “electronic
devices” at solid waste facilities. Refer to Revisions Nos. 7 and 10 in Table 1.

Cusma Comment #4: Metro Code Chapter 5.00 - Metro proposes to delete the
definitions of the terms “Metro disposal system” and “Metro waste management
system.” However, these terms still appear in other portions of the solid waste code.
Further, as currently defined, these two terms do not have the same meaning, nor are
they synonymous with the proposed definition of “system.”

As one example, the proposed definition of the term “regional transfer charge” is “a
fee that pays the direct unit operating costs of the Metro transfer stations.
This fee is imposed upon all solid waste deliveries to Metro disposal system
facilities.” (Emphasis added.) Without a definition for “Metro disposal system”
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or “disposal system,” it is unclear on which solid waste deliveries Metro would
impose the regional transfer change.

As another example, the proposed definition of the term “regional system fee” is “a
fee that pays Metro waste management system costs.” (Emphasis added.) The
term “waste management system also appears in Section 5.02.120(a), which
provides: “The regional system fee is the dollar amount per ton of solid waste
adopted by Council ordinance for the purpose of paying for Metro waste
management system costs.” (Emphasis added.) Without a definition for “Metro
waste management system” or “waste management system,” it is unclear which
costs would be paid by the regional system fee.

Metro Response to Cusma Comment #4: Staff finds the terms “Metro disposal
system,” “regional transfer charge,” and “Metro waste management system,” to be
unnecessary and recommends deleting the terms from Chapter 5.00 and removing
the reference to “regional transfer charge” from proposed Section 5.02.060(a). The
term “Metro disposal system” is currently used only in Chapter 5.00 in reference to
the definition for “regional transfer charge.” The term “Metro disposal system” does
not appear anywhere else in Title V. Similarly, the term “regional transfer charge”
appears only once in current Metro Code Section 5.02.027(a) and is not used
anywhere else throughout Title V. Regional transfer charges were repealed from
Metro Code by Ordinance No. 94-531 in 1994 (repealed Section 5.02.050). Refer to
Revision No. 16 in Table 1.

With respect to the term “Metro waste management system,” the term is currently
used only in Chapter 5.00 for the definition for “regional system fee.” The term
“Metro waste management system” does not appear anywhere else in current Title
V. The term was mistakenly added as part of the proposed changes to Metro Code
Section 5.02.120(a). Staff recommends deleting the unnecessary term “Metro waste
management system” as proposed and subsequently combining its definition with
that of the term “regional system fee” for further clarification. Staff also
recommends similar revisions to proposed Section 5.02.120(a) for consistency
purposes. Refer to Revisions Nos. 4 and 17 in Table 1.

Cusma Comment #5: Metro Code Chapter 5.00 - Metro proposes to delete the
definition of the term “standard recyclable materials.” This definition is used
elsewhere in the solid waste code (e.g., Secs. 5.10.080(a); 5.10.230(a)(2), (b), and
(c); and 5.10.240(b)(1)) and should not be deleted.

Metro Response to Cusma Comment #5: Staff agrees and recommends retaining the
current term “standard recyclable materials.” Refer to Revision No. 5 in Table 1.
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Cusma Comment #6: Metro Code Chapter 5.01.010 - Metro proposes to revise and
expand the purposes of Chapter 5.01. Metro suggests that the changes are meant to
incorporate the “six public benefits” from Metro’s Solid Waste Roadmap. Metro also
proposes to revise and expand the purposes of Chapter 5.05 to incorporate the six
public benefits (see Paragraph IV.A below). Metro frequently refers to the six public
benefits during meetings related to the proposed changes to the solid waste code.
Metro does not, however, consistently define or describe the six public benefits. As
one example, the proposed description of the six public benefits in Section 5.01.010 is
different than the proposed description of the six public benefits in Section 5.05.010.
As another example, in a PowerPoint created by Metro for a September 2015
workshop, Metro explained that one of the six public benefits is to “[pJrovide
good value.” However, “good value” does not appear in the Section 5.01.010 or
Section 5.05.010.

If Metro is going to rely on a particular set of public benefits to guide solid
waste regulation and interpretation of the solid waste code, Metro should clearly
and consistently articulate those benefits. Schnitzer Steel understands Metro
entertained significant stakeholder input to develop and define the six public
benefits articulated in the Solid Waste Roadmap, and they should not be modified to
support varying goals.

Metro Response to Cusma Comment #6: Staff recommends withdrawing the initial

proposal and not making any substantive changes to the current purpose section at
this time. Staff recommends non-substantive housekeeping changes to this section

to improve clarity, consistency, and ease of reading. Refer to Revisions No. 6 and 18
in Table 1.

Cusma Comment #7: Metro Code Section 5.01.040(a) - Schnitzer Steel believes
strongly that scrap metal and similarly situated recyclable materials with intrinsic
value, well-established markets, incoming material quality guidelines, and
outgoing material specifications should be managed as commodities rather
than subjected to regulation as “solid waste.” The Oregon Legislature defined
“solid waste” to mean:

[A]ll useless or discarded putrescible and nonputrescible materials, including
but not limited to garbage, rubbish, refuse, ashes, paper and cardboard,
sewage sludge, septic tank and cesspool pumpings or other sludge, useless
or discarded commercial, industrial, demolition and construction materials,
discarded or abandoned vehicles or parts thereof, discarded home and
industrial appliances, manure, vegetable or animal solid and semisolid
materials, dead animals and infectious waste as defined in ORS 459.386.



Response to Comments
Metro Code Title V

luly 6, 2016

ORS 459.005(24) (emphasis added). That means a material must be either useless
or discarded before it is considered a solid waste under state law.

Schnitzer Steel receives recyclable materials—scrap metal in various forms—that
are neither useless nor discarded by the end user. Rather, scrap metal items are
typically kept out of the solid waste stream and sold to Schnitzer Steel or an
intermediate scrap dealer. Schnitzer Steel, in turn, treats that material as a
valuable commodity — collecting, sorting, and processing the scrap to meet
specific, internationally-recognized specifications, and generally managing the
material to maximize its value in the market.

Two of the specific types of solid waste listed in the state definition above are
“discarded or abandoned vehicles or parts thereof” and “discarded home and
industrial appliances.” ORS 459.005(24). Metro’s definition of “solid waste”
includes identical categories. Because Metro’s solid waste definition uses the
same language found in ORS 459.005(24), it is logical to interpret these
categories in the Metro definition consistent with ORS 459.005(24).

Vehicles, vehicle parts, and appliances are primary types of materials received by
Schnitzer Steel. These materials are not useless, discarded, or abandoned; rather,
they are valuable materials that have been intentionally segregated from other
materials that enter the solid waste stream. The legislature has specifically
recognized that certain types of scrap metal, including end-of-life vehicles, vehicle
parts, and appliances, do not routinely enter the solid waste stream. ORS
459A.010(3).

As a result of these and other considerations, Metro has long recognized single-
stream recycling facilities, such as Schnitzer Steel, as a unique category of
commercial recycling facility, and has considered them exempt from solid waste
facility licensing requirements. Unfortunately, however, the unique character of
single-stream recycling facilities is not recognized with a unique exemption that
applies only to this type of recycling facility—that is, Subsection 5.01.040(a) does
not include a specific exemption for single-stream recycling facilities. Instead, these
facilities are subsumed within other, broader exemptions. Single-stream recycling
facilities often fall within the exemption applicable to facilities that receive non-
putrescible source-separated recyclable materials (Section 5.01.040(a)(3)) or various
other exemptions contained in Section 5.01.040(a), but the materials sent to these
facilities typically are not “separated” from the waste stream because they never
enter the waste stream in the first place.

Schnitzer Steel encourages Metro to take this opportunity to clarify the
exemption applicable to single-stream recycling facilities by adopting a single,
narrowly tailored exemption that covers all such facilities. This is important
because the rationale for exempting these single-stream recycling facilities is

9
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specific to these types of facilities. Single-stream recycling facilities like Schnitzer
Steel receive a single type of recyclable material (for Schnitzer Steel, scrap metal
in various forms). Single-stream recyclable materials generally have intrinsic
value, well-established markets, incoming material quality guidelines, and
outgoing material specifications. As such, these types of recyclable materials are
managed by both the recycling facility and end user as a commodity, nota
solid waste.

Schnitzer Steel suggests the following description for the new exemption:
“Facilities that (A) exclusively receive single-stream recyclable materials, and (B)
reuse or recycle those materials, or transfer, transport or deliver those materials
to a person or facility that will reuse or recycle them.”

Metro would also need to add a new definition for “single-stream recyclable
material” to Section 5.00.010. Schnitzer Steel suggests the following definition:

“Single-stream recyclable material” means recyclable material that (i)
has been isolated as a single material type (e.g., a specific type of
standard recyclable material) for the purpose of recycling, or (ii) is
predominantly made up of a single material type for which
mechanical processing is necessary to further separate component
types of recyclable materials.

Metro Response to Cusma Comment #7: Staff does not recommend adding the
suggested changes as part of the proposed updates at this time. Staff will consider
the comment in conjunction with any recommendations that may result from the
SWAAC subcommittee that is currently evaluating facilities that exclusively receive
source-separated recyclable materials.

e Cusma Comment #8: Metro Code Section 5.01.050(a)(6) - Metro proposes to
require a solid waste license for all facilities that shred, mill, pulverize, or store
outdoors any electronic waste (see Section 5.01.050(a)(6)). Schnitzer Steel urges
Metro to replace the term “electronic waste” with “covered electronic device
waste” (see Paragraph I.C above).

As proposed, the licensing requirement would apply quite broadly to facilities
that shred, mill, pulverize, or store outdoors any electronic waste, which could
arguably include small circuit boards or other electronic components contained
inside any appliance with digital controls or a potentially unidentified printer inside a
large load of scrap, as examples. This could have the unintended consequence of
requiring licenses for facilities that incidentally shred, mill, pulverize, or store
outdoors small quantities of electronic waste (or covered electronic device waste).
To avoid this unintended consequence, Schnitzer Steel encourages Metro to add
the following exemption to Section 5.01.040(a): “Facilities that incidentally shred,

10
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mill, pulverize, or store outdoors small quantities of electronic waste [or covered
electronic device waste].”

Metro Response to Cusma Comment #8: Refer to Metro’s response to Cusma
Comment #3 above. Staff does not recommend adding the suggested reference to
“incidental quantity” as part of the proposed revision.

Cusma Comment #9: Metro Code Section 5.01.080(e) - Under the current solid
waste code, if Metro’s Chief Operating Officer (“COO”) fails to grant or deny a
license application within 120 days, the license is deemed granted. Metro
proposes to eliminate this requirement and replace it with a process under which
the applicant may request the Metro Council to direct the COO to act on the license
if the COO fails to act within 120 days.

Metro does not provide adequate justification for this change. The change would
reduce the incentive for the COO to expeditiously review and act on license
applications. Metro has not identified any instance in which the 120-day deadline
has caused the COO to grant or deny a license application that otherwise would
have been processed differently. Therefore, Schnitzer Steel opposes this proposed
change.

Metro Response to Cusma Comment #9: Refer to Metro’s response to Mr. Garrett’s
comment #3 above.

Cusma Comment #10: Metro Code Section 5.01.110 - The proposed revision to
Subsection (a) is confusing when read together with Subsection (d). Proposed
Subsection (a) reads: “The [COO] may approve or deny a license renewal of a solid
waste facility.” As written, this provision suggests that the COO has complete
discretion to approve or deny a license. However, proposed Subsection (d) reads:
“The [COO] must approve a solid waste facility license renewal unless . . ..”
Subsection (a) would be more clear if it read: “The [COO] will review a license
renewal and approve or deny it consistent with this section.”

Metro Response to Cusma Comment #10: Staff agrees that Metro should clarify the
language of the proposed subsection. Staff recommends revising subsection (a) to
clarify its intent that the Chief Operating Officer will approve or deny licenses as
provided in Code. Refer to Revision No. 12 in Table 1.

Cusma Comment #11: Metro Code Section 5.01.180(g) - Similar to the proposed
changes to Subsection 5.01.080(e) (discussed above), under the current solid waste
code, if the Metro Council fails to grant or deny a franchise application within 120
days, the franchise is deemed granted. Metro proposes to eliminate the automatic
grant of a franchise.
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Metro does not provide adequate justification for this change. The change
would reduce the incentive for the Metro Council to expeditiously review and act on
franchise applications. Subsection (h)(3) already allows for an extension of the
120-day deadline by mutual agreement of the applicant and the COO. This
extension process is adequate to address situations in which the Metro Council is
unable to act on a franchise application within 120 days. Metro has not identified
any instance in which the 120-day deadline has caused the Metro Council to
grant or deny a franchise application that otherwise would have been processed
differently. Therefore, Schnitzer Steel opposes this proposed change.

Metro Response to Cusma Comment #11: Refer to Metro’s response to Mr.
Garrett’s Comment #3 above. Staff recommends similar revisions to Section
5.01.180(g).

Cusma Comment #12: Metro Code Section 5.01.280 - Metro proposes to modify the
COOQ’s authority to adopt and amend rules, performance standards, procedures, and
forms. The proposed title of Section 5.01.280 is: “Adoption and Amendment of
Administrative Rules and Performance Standards.” The title would more closely align
with the substantive provisions of the section if it read: “Adoption and Amendment
of Rules, Performance Standards, Procedures and Forms.” Although the title of
Section 5.01.280 makes clear that Metro intends the substantive provisions of the
section to apply to both adoption and amendment of rules, performance
standards, procedures, and forms, the section’s substantive provisions refer to
adoption but not amendment. To clarify the scope of Section 5.01.280, Metro
should revise the section’s substantive provisions to refer to both adoption and
amendment.

The proposed changes to the substantive provisions of Section 5.01.280 include
new procedural protections. These proposed changes provide greater protection to
licensees and franchisees, but some of the other proposed changes to the section
would arguably expand Metro’s rulemaking authority. The proposed changes are
discussed in more detail below.

Metro Response to Cusma Comment #12: Staff recommends revising the titles for
each of the administrative rulemaking sections in Metro Code Chapters 5.01, 5.02,
and 5.05 to read “Authority of Chief Operating Officer to Adopt and Amend Rules,
Standards, and Forms.” Staff also recommends additional changes to the section to
further clarify that the provisions apply to adoption and amendment of
administrative rules and standards. Metro intends to have identical sections in each
of the above-mentioned chapters for consistency. Refer to Revision No. 21 in Table
1.

Staff does not recommend including the term “administrative procedures” in the
proposed section. An “administrative procedure” is the process by which a rule is
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adopted. Metro intends to use the term “administrative rule” going forward to
reduce confusion and improve consistency. Using the term “rule” is more
consistent with the practice of other governmental regulatory bodies such as
Oregon Department of Environmental Quality.

Cusma Comment #13: Metro Code Section 5.01.280 - Under current Section
5.01.132, the COO’s rulemaking authority is limited to issuing “administrative
procedures and performance standards governing the obligations of licensees and
franchisees.” (Emphasis added.) In contrast, proposed Section 5.01.280 is ambiguous
about whether the COO’s rulemaking authority extends to operators of exempt
facilities. Subsection 5.01.280(a) provides: “The [COO] may adopt rules, performance
standards, procedures and forms to implement any provision of this chapter. Any
rule, performance standard, procedure and form adopted under this section has the
same force and effect as any other chapter provision.”

Schnitzer Steel encourages Metro to clarify that the rules, performance
standards, procedures, and forms adopted by the COO apply only to licensees and
franchisees.

Metro Response to Cusma Comment #13: Staff does not recommend making the
suggested changes as part of the proposed updates. The Chief Operating Officer has
authority to adopt any rule to implement the provisions of Chapters 5.01, 5.02, and
5.05. Therefore, the proposed rule making authority does not apply exclusively to a
licensee or franchisee.

Cusma Comment #14: Metro Code Section 5.01.280 - Subsection 5.01.280(b) would
require the COO to provide a 30-day public comment period before adopting any
rules or performance standards. However, as proposed, this requirement does not
explicitly extend to procedures and forms adopted under Section 5.01.280. Because
these procedures and forms will have “the same force and effect as any other
chapter provision,” the procedures and forms should also be subject to a 30-day
public comment period.

Subsection 5.01.280(b) is silent regarding the type of notice Metro must provide
regarding the public comment period. Metro should revise the subsection to require
notice in a manner reasonably calculated to reach interested parties. Metro could
address these suggestions by replacing the first sentence of Subsection 5.01.280(b)
with the following:

Before the Chief Operating Officer adopts or amends a rule, performance
standard, procedure or form under this section, the Chief Operating Officer will
provide an opportunity for public comment for a period of at least 30 days.
Metro will provide notice of the public comment period in a manner reasonably
calculated to reach interested parties. The notice will include a brief description
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of the proposed rule, performance standard, procedure or form; the location at
which a person may obtain copies of the full text of the proposed rule,
performance standard, procedure or form; the method for submitting
comments; and the deadline for submitting public comments.

Schnitzer Steel suggests that Metro make the same change to analogous provisions
in Subsections 5.02.170(b) and 5.05.260(b).

Metro Response to Cusma Comment #14: Staff does not recommend including the
terms “form” and “administrative procedures” as part of the public hearing section
in the proposed updates. As stated in Metro’s response to Mr. Cusma’s Comment
#12, Metro intends to replace the term “procedure” with “rule” to more accurately
reflect that an “administrative procedure” describes the process by which a rule is
adopted, including providing notice of and the opportunity to comment on a
proposed rule. This change will reduce confusion and better align Metro’s rule
making process and terminology with that of other regulatory agencies, including
the DEQ.

With respect to “forms,” staff finds that it is unnecessary to hold a public hearing
regarding the rather ministerial procedure of creating a form.

Staff agrees that Metro should clarify the language of the proposed subsection with
respect to general notice procedures. Staff recommends revising the subsection to
clarify the type of notice, submittal method, and deadline for comments. Refer to
Revision No. 21 in Table 1.

Cusma Comment #15: Metro Code Section 5.01.280 - Subsections 5.01.280(b) and (c)
include requirements related to public hearings. As proposed in Subsection
5.01.280(b), the COO “may...hold a public hearing on any proposed rule or
performance standard if the [COO] determines that there is sufficient public interest
in the proposed rule or performance standard.” (Emphases added.) This would vest
complete discretion in whether to hold a public hearing with the COO and
undermines the procedural protection that a public hearing would provide.

Schnitzer Steel encourages Metro to strengthen this procedural protection by
requiring public hearings under certain circumstances and expanding the scope of
the public hearing provision to cover proposed procedures and forms. Schnitzer Steel
suggests replacing the last sentence of Subsection 5.01.280(b) with the following:

The Chief Operating Officer may hold a public hearing on any proposed rule,
performance standard, procedure or form if the Chief Operating Officer
determines that there is sufficient public interest in the proposed rule,
performance standard, procedure or form. The Chief Operating Officer will hold
a public hearing if the Chief Operating Officer (i) determines or receives evidence
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showing that the proposed rule, performance standard, procedure or form could
have a material economic impact on a licensee or franchisee, or (ii) receives at
least five written requests for a public hearing.

Schnitzer Steel suggests that Metro make the same change to analogous provisions in
Subsections 5.02.170(b) and 5.05.260(b).

Metro Response to Cusma Comment #15: Staff does not recommend including the
terms “form” and “administrative procedures” as part of the public hearing section
in the proposed updates. As explained above in Metro’s response to Mr. Cusma’s
comment #12, the term “procedures” is unnecessary because Metro intends to use
the term “rule” going forward. Additionally, public hearings are not necessary for
certain administrative matters such as creating and changing forms.

Staff recommends revising the subsection to clarify that Metro will always hold a
public hearing for a new or amended rule or performance standard that is adopted
under the proposed rulemaking procedures. Refer to Revision No. 21 in Table 1.

Cusma Comment #16: Metro Code Section 5.01.280 - Subsection 5.01.280(d)
provides that, unless otherwise stated, all rules and performance standards take
effect when the COO adopts them. This does not provide a sufficient opportunity to
challenge the rules and performance standards before they become effective. Absent
a serious danger to public health or safety, it is unnecessary for any proposed rule,
performance standard, procedure or form to take effect sooner than 60 days
following adoption.

Schnitzer Steel suggests replacing Subsection 5.01.280(d) with the following:

All rules, performance standards, procedures and forms adopted or amended
under this section will take effect 60 days after adoption or amendment by the
Chief Operating Officer, unless (i) the Chief Operating Officer specifies an earlier
effective date after determining that failure to immediately implement the rule,
performance standard, procedure or form would create a serious danger to the
public health or safety, or (ii) the Chief Operating Officer specifies a later
effective date.

Schnitzer Steel suggests that Metro make the same change to analogous
provisions in Subsections 5.02.170(b) and 5.05.260(b).

Metro Response to Cusma Comment #16: Staff recommends revising the
subsection to establish a waiting period of at least 30 days after adoption before a
rule or standard takes effect. Staff agrees that the public should have an
opportunity to review and understand all newly adopted and amended rules and
standards before they become effective. Refer to Revision No. 21 in Table 1.

15



Response to Comments
Metro Code Title V

luly 6, 2016

Cusma Comment #17: Metro Code Section 5.01.280 - Subsection 5.01.280(e) would
allow the COO to circumvent the public notice and comment process when
adopting interim rules and performance standards. To adopt an interim rule or
performance standard, the COO must find that “failure to act promptly will result in
serious prejudice to the public interest or the interest of an affected party.” This is a
vague standard and arguably creates a lower threshold than the “serious danger”
standard contained in other sections of Chapter 5.01.

Schnitzer Steel suggests replacing Subsection 5.01.280(e) with the following:

Notwithstanding subsections (b) and (d) of this section, the Chief Operating
Officer may adopt an interim rule or performance standard without prior public
notice or comment or opportunity for a public hearing only if the Chief
Operating Officer finds that failure to act immediately will result in serious
danger to the public health or safety. The Chief Operating Officer must explain,
in writing, the basis for adopting the interim rule or performance standard. Any
rule or performance standard adopted pursuant to this subsection takes effect
upon adoption and expires no later than 180 days from its effective date.

Schnitzer Steel suggests that Metro make the same change to analogous provisions
in Subsections 5.02.170(e) and 5.05.260(e).

Metro Response to Cusma Comment #17: Staff does not agree with the suggested
revision and does not recommend replacing the phrase “serious prejudice to the
public interest” with “serious danger to the public health and safety” in this section.
However, staff agrees that Metro should provide a written explanation of any
interim rule or standard that is adopted under the proposed provision. Staff
recommends revising the subsection to clarify such requirement. Refer to Revision
No. 21 in Table 1.

Cusma Comment #18: Metro Code Section 5.01.290(a) - Subsection 5.01.040(c)
provides that certain exempt activities and facilities are subject to Section 5.01.290,
which relates to inspections and audits. This authority is intended to allow Metro to
inspect and audit certain exempt activities and facilities for the limited purpose of
confirming that those activities and facilities qualify for the claimed exemption.
Schnitzer Steel recommends that Metro add the following sentence at the end of
Subsection 5.01.290(a) to clarify the relationship between Subsection 5.01.040(c) and
Subsection 5.01.290(a): “The Chief Operating Officer is authorized to inspect, audit,
or otherwise investigate activities and facilities described in Subsections
5.01.040(a)(3) through (a)(9) only to confirm that such activity or facility is exempt
under Section 5.01.040.”
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Metro Response to Cusma Comment #18: Staff does not recommend making the
suggested change. The Chief Operating Officer has authority to inspect and audit
solid waste facilities as necessary to assure compliance with Metro Code, Chapter
5.01, and all rules and standards adopted in accordance with the chapter.

Cusma Comment #19: Metro Code Section 5.01.320(f) - This subsection relates to the
effect of Metro’s revocation of, or refusal to renew, a franchise or license. As
proposed by Metro, this subsection would read: “If Metro revokes or refuses to
renew a franchise or license, all franchisee or licensee rights in the franchise or
license become void.” The phrase “or refuses to renew” should be deleted from this
subsection for at least two reasons. First, Section 5.01.320 relates to the suspension,
modification, and revocation of licenses and franchises, not the refusal to renew a
license or franchise. Second, as written, subsection (f) is inconsistent with subsection
5.01.340(b), which provides that the COQO’s refusal to renew a license does not
become effective until Metro affords the franchisee or licensee an opportunity for a
contested case hearing (unless necessary to avoid serious danger to the public health
or safety).

Metro Response to Cusma Comment #19: Staff agrees that Metro should clarify the
language of the proposed subsection. Staff recommends removing the phrase “or
refuses to renew” as suggested. Refer to Revision No. 14 in Table 1.

Cusma Comment #20: Metro Code Section 5.02.050(a) - Metro proposes adding the
following sentence to Subsection 5.02.050(a): “"Source separated recyclable
material’ has the same meaning as defined in ORS 459.005.” This statement is not
correct because ORS 459.005 does not define “source separated recyclable
material.” The term is, however, defined in Section 5.00.010.

Metro Response to Cusma Comment #20: The draft proposal mistakenly included a
reference to ORS 459.005 in the above-mentioned section. Staff recommends
removing the reference to ORS 459.005, replacing the term “recyclable material”
with “standard recyclable materials,” and other minor revisions to clarify which
types of materials qualify for a disposal charge credit at Metro’s transfer stations.
Refer to Revision No. 15 in Table 1.

Cusma Comment #21: Metro Code Section 5.02.060(a) and 5.0.080(f)(4) - References
in these subsections to “enhancement fee” should be replaced with “community
enhancement fee” to align these subsections with Metro’s proposed changes to

definitions in Section 5.00.010.

Metro Response to Cusma Comment #21: Staff recommends replacing all references
to “enhancement fee” with the term “community enhancement fee” throughout
Chapters 5.00, 5.01, 5.02, and 5.05. Additionally, staff recommends including the
term “enhancement fee” as part of the definition of “community enhancement fee”
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to clarify that both terms have the same meaning in case the terms are used
interchangeably in other chapters of Title V. Refer to Revision No. 1 in Table 1.

Cusma Comment #22: Metro Code Section 5.02.170 - See proposed changes to this
section in Paragraphs II.F.2 through II.F.5 above.

Metro Response to Cusma Comment #22: Refer to Metro’s response to Cusma
Comments #14 through #17 above. Staff recommends similar revisions to Chapter
5.02.

Cusma Comment #23: Metro Code Section 5.05.010 - Metro proposes to revise and
expand the purposes of Chapter 5.05. Metro suggests that the changes merely
incorporate the “six public benefits” from Metro’s Solid Waste Roadmap (similar to
the proposed changes to Chapter 5.01). However, the six public benefits listed in
Chapter 5.05 are not identical to the six public benefits listed in Chapter 5.01. (See
Paragraph II.A above for further discussion regarding this issue.)

Metro Response to Cusma Comment #23: Staff recommends withdrawing the initial
proposal and not making any substantive changes to the current purpose section at
this time. Staff recommends non-substantive housekeeping changes to this section

to improve clarity, consistency, and ease of reading. Refer to Revisions No. 6 and 18
in Table 1.

Cusma Comment #24: Metro Code Section 5.05.020(c) - Metro proposes to revise the
description of the authority under which it regulates under Chapter 5.05. The current
solid waste code states that Metro is exercising its authority under ORS 268.317 and
ORS 268.360. Metro proposes to replace the references to those specific statutory
sections with a generic reference to ORS chapter 268. This is arguably a substantive
change because ORS 268.317 is limited to solid and liquid waste disposal powers and
ORS 268.360 relates to Metro’s authority to enact and enforce ordinances. In
contrast, other sections of ORS chapter 268 would grant broader powers to Metro
(e.g., ORS 268.310(6) authorizes Metro to “[e]xercise jurisdiction over other matters
of metropolitan concern as authorized by [the Metro] charter”). If Metro intends to
rely on statutory grants of authority beyond ORS 268.317 and ORS 268.360, Metro
should do so explicitly and provide an adequate justification for the exercise of
broader statutory authority.

Metro Response to Cusma Comment #24: Staff does not agree with the commenter
and recommends retaining the changes as initially proposed. Including a reference
to ORS Chapter 268 in Section 5.05.020(c) does not “broaden” Metro’s authority.
ORS Chapter 268 reflects the statutory authority that the legislature has conferred
upon Metro. Referencing Metro’s statutory authority in Metro code does not
“broaden” or otherwise expand that authority. Further, the proposed change better
aligns this section with current section 5.05.030, which is entitled “Authority,
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Jurisdiction and Application,” and which states in subsection (a) that “Metro’s solid
waste flow control authority is derived from ORS chapter 268 for solid waste and the
Metro Charter.”

Cusma Comment #25: Metro Code Section 5.05.050(a) - This subsection provides an
exemption from the general requirement to obtain a non-system license in order to
transport, or cause to be transported, solid waste generated within Metro to any
solid waste facility or disposal site. The exemption applies to “non-putrescible source
separated recyclable materials that are either: (i) reused or recycled, or (ii)
transferred, transported or delivered to a person or facility that will reuse or recycle
them.” As currently drafted, it is somewhat unclear at what point the exemption
begins to apply. However, the clear intent of the exemption is that it applies to
source separated recyclable materials from the point of source separation, provided
the materials will be reused or recycled or transferred, transported, or delivered to a
person or facility that will reuse or recycle them. Metro should revise this subsection
to ensure it is implemented as intended.

Metro could clarify the intent of the exemption by adding a sentence to the end of
Subsection 5.05.050(a) that states: “This exemption applies from the point of source
separation, provided the materials are ultimately: (i) reused or recycled, or (ii)
transferred, transported or delivered to a person or facility that will reuse or recycle
them.”

Metro Response to Cusma Comment #25: Staff does not recommend adding the
suggested changes as part of the proposed updates at this time. Staff will consider
the comment in conjunction with any recommendations that may result from the
SWAAC subcommittee that is currently evaluating facilities that exclusively receive
source-separated recyclable materials.

Cusma Comment #26: Metro Code Section 5.05.080(b)(6) - This subsection lists the
factors the Metro Council may consider in deciding whether to remove a facility from
Metro’s designated facilities list. Metro proposes to add a catchall factor: “Any other
factor the Council considers appropriate.” This factor is broader than necessary to
accomplish the purposes of Chapter 5.05. At a minimum, the catchall factor should
be limited to “Any other factor necessary to accomplish the purposes of this
chapter.” (Emphasis added.)

Metro Response to Cusma Comment #26: Staff agrees that Metro should clarify the
language of the proposed subsection. Staff recommends revising the subsection to
better define the factors that the Metro Council will consider when deciding
whether to remove a facility from Metro’s list of designated facilities. Refer to
Revision No. 19 in Table 1.
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V.

VI.

Cusma Comment #27: Metro Code Section 5.05.150(b) - This subsection relates to
the conditions the COO may impose on a new or renewed non-system license. Metro
proposes to add language that would allow the COO to “impose conditions on the
issuance of a new or renewed non-system license for non- putrescible waste as the
[COO] considers necessary under the circumstances.” This grant of authority is more
broad than necessary to accomplish the purposes of Chapter 5.05, and Metro has not
provided sufficient justification for such a broad grant of authority. A more limited
grant of authority would allow the COO to “impose conditions on the issuance of a
new or renewed non-system license for non-putrescible waste as necessary to
accomplish the purposes of this chapter.” (Emphasis added.)

Metro Response to Cusma Comment #27: Staff agrees that Metro should clarify the
language of the proposed subsection. Staff recommends revising the subsection to
better define the factors the Chief Operating Officer will consider when determining
non-system license conditions. Refer to Revision No. 19 in Table 1.

Cusma Comment #28: Metro Code Section 5.05.260 - See proposed changes to this
section in Paragraphs II.F.2 through II.F.5 above.

Metro Response to Cusma Comment #28: Refer to Metro’s response to Mr. Cusma’s
comments #14 through #17 above. Staff recommends similar revisions to Chapter
5.05.

White Comment — the following is an excerpt from the commenter’s letter (refer to
attached letter dated April 29, 2016):

White Comment: Metro Code Chapter 5.00 - Metro’s definition of Solid Waste should
follow the state of Oregon’s definition by reinserting the words “useless and
discarded” to clarify that the material is unwanted by the person last using it and
deleting the words “commingled recyclable material” and “source-separated
recyclable material” to clarify that the material has not been separated from solid
waste for the purpose of recycling by the person last using it.

Metro Response to White Comment: Staff does not recommend any additional
changes to this section other than non-substantive housekeeping changes. The
definition will remain as proposed.

Jordan Comment (refer to attached letter dated April 29, 2016):

Jordan Comment: Republic Services, Inc. is unable at this time to provide constructive
commentary regarding the proposed changes to Metro Code Chapters 5.00, 5.01
5.02 5.05 and 7.01. You have informed us that the “proposed changes seek greater
consistency in how Metro reviews and authorizes solid waste facilities, great
transparency in how Metro implements its requirements to protect the environment
and the public health, and great adaptability to changing conditions, all while
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making the (Metro) Code easier to use and understand.” Our inability to comment at
this time stems from the lack of a context upon which we can evaluate the
ramifications resulting from a change in a provision of the Metro Code you are
proposing.

David White, our representative with Oregon Refuse and Recycling Association
(ORRA), recommended some time ago that the changes to the Metro Code proposed
by you should be considered during the review of the Regional Solid Waste
Management Plan. | believe this review will take place in next [sic] 12 to 18 months.
Republic Services believes a more suitable process would be to adopt the evaluating
of your proposed changes to Metro Code 5.00, 5.01 5.02 5.05 and 7.01 during the
review of RSWMP which would provide the needed context.

Metro Response to Jordan Comment: The commenter did not provide comments on

the content of the proposed changes. Staff recommends updating and revising
Metro Code Chapters 5.00, 5.01, 5.02, and 5.05 as proposed.
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Warren Johnson

From: Chris Bell [Chris@Bellassociatesinc.com]

Sent: Saturday, February 20, 2016 10:28 AM

To: Warren Johnson

Subject: RE: Proposed Changes to Metro Code Title V (Solid Waste)
Categories: CODE COMMENTS

Warren,

The one area of interest for me and for my municipal clients is the rate charged by other disposal facilities. Section 310 —
Determination of Rates, starts to address the issue, but is so weak you might as well forget the changes.

Here is my proposed change: If the total rate* varies within 5% of the current Metro tip, licensee must substantiate the
cost of service. The cost of service includes the costs of transfer, transport, and disposal.

* Total rate includes the posted tipping fee plus any scalehouse, environmental, or transaction fees.

The key word is must. What | am finding is the transaction fee / environmental fee charged by some licensees is adding
an additional $2 to S5 per ton to the total cost. This charge, combined with their tipping fee, puts some facilities higher
than Metro by more than 5%.

Chris

Chris Bell

Bell & Associates, Inc.
Phone 360-210-4344
Mobile 360-773-7676

From: Warren Johnson [mailto:Warren.Johnson@oregonmetro.gov]
Sent: Friday, February 19, 2016 2:44 PM

To: Warren Johnson <Warren.Johnson@oregonmetro.gov>
Subject: Proposed Changes to Metro Code Title V (Solid Waste)

Good afternoon. You are receiving this email because you have previously expressed interest in receiving
information about updates to Metro’s solid waste code.

| am writing to notify you that Metro staff will present a proposal to the Solid Waste Alternatives Advisory
Committee (SWAAC) at its meeting on February 25 to review and discuss proposed improvements and
housekeeping changes to the Metro Solid Waste Code (Title V). If SWAAC generally agrees with the proposed
changes, a formal public comment period will follow, during which time the public is welcome to submit
comments, questions, and suggestions that will be included in the public record and provided to the Metro
Council for its consideration.

Written materials associated with the proposed code changes are available on the Metro website. These draft
materials include a summary of the proposed changes and multiple “redline” documents that show the
proposed amendments to the code by section. At the top of each “redline” document is a guide to reading it.



The key element of the guide is that substantive changes are highlighted in yellow and non-substantive ones
are in gray.

Please contact me if you have questions. Thank you.

Warren Johnson
Solid Waste Compliance Supervisor
Property and Environmental Services

Metro

600 NE Grand Av

Portland, OR 97232-2736
503-797-1836
warren.johnson@oregonmetro.gov

Metro | Making a great place
Www.oregonmetro.gov




Terrell Garrett
GreenWay Recycling, LLC
PO Box 4483
Portland, OR 97208-4483
(503) 793-9238
14 March 2016

Metro Council Members
Warren Johnson
600 NE Grand Ave.
Portland, OR 97232
Re: Metro Solid Waste Code Updates

Dear Council Members and Mr. Johnson:

GreenWay Recycling would like to comment on the proposed Solid Waste Code Updates as follows:

Metro Code Chapter 5.00 (Solid Waste Definitions)

“Recoverable Solid Waste” attempts to define products based upon their acceptance or rejection by
Metro’s facilities without regard to the marketplace and competing facilities abilities to quite frankly “do
a better job” than Metro’s facilities. This definition should be expanded to include all system licensed or
franchised facilities.

Metro Code Chapter 5.01 (Solid Waste Facility Regulation)

5.01.040 (a) (D) Comment A16 “Remove licensing exemption for wood waste processing operations and
facilities.” Under Council guidance the SWAC has formed a subcommittee which is charged with
recommending to Council whether or not “clean MRF’s” and other source-separated recycling facilities
should be regulated by Metro. It would seem that Staff is circumventing the process assigned by Council
to the subcommittee. This subject should be reviewed by the SWAC subcommittee as part of their
process.

5.01.080 (e) Comment A52 “Remove automatic granting of a license if the Chief Operating Officer does
not act on the application within 120 days.” This removal removes accountability and surety that the
Chief Operating Officer will act reasonably and expeditiously on applications. Yes, there is appeal to the
Council President, however that appeal at minimum adds substantive time to the application process
and at maximum causes the application to “die in process” due to lack of Council President action. This



creates a situation of uncertainty for businesses which is unacceptable and contrary to the concept of
responsible, respondent government.

5.01.280 “Authority of Chief Operating Officer to Adopt Rules, Standards, Procedures, and Forms.”
Conceptually, the movement of Metro toward the type of government with administrative rulemaking
similar to that of State and Federal government is a good move. However, this process should be
transparent. Itis understood that certain administrative rules may not garner attention worthy of the
cost and effort necessary for public hearing, but leaving the determination if a proposed rule is worth
public hearing solely up to the Chief Operating Officer is outside the bounds of transparent government.
The Chief Operating Officer is a person and subject to fault and error. There should be a “trigger” with
which the public can force public hearings on proposed rulemaking, regardless of the opinion of the
Chief Operating Officer. Further, there should be recognition that Metro is different than State
Government, unique in the United States and elsewhere. Because of this uniqueness, Metro should
adopt the good parts of Administrative Rulemaking and then look past to new levels of transparency and
accountability. In doing so, Council should provide an appeal process through which decisions made by
the human and therefore fallible Chief Operating Officer can be fully vetted and either affirmed or
negated by the Council should adequate affected persons request such.

Metro Code Chapter 5.02 (Disposal Charges and User Fees)

5.02.170 “Authority of Chief Operating Officer to Adopt Rules, Standards, Procedures, and Forms.”
Please refer to 5.01.280 above.

Metro Code Chapter 5.05 (Solid Waste Flow Control)

5.05.200 “Issuance of Required Use Orders.” The removal of the ability and right of waste haulers and
other persons to choose a facility to patronize based upon cost, service, products offered, and
convenience is not non-substantive as purported by Staff. What this does is it removes any surety that a
business which is well run and provides a superior services can be assured of market success. Thisis a
terrible idea which should be eliminated.

Summary

Primarily, the proposed Code updates are timely, well written and to comprise necessary housekeeping.
There are a few areas which need some changes, however, in general it is a good, solid effort.

Sincerely,

Terrell Garrett

Managing Member
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PHILIP J. WUEST

DIRECT DIAL: (503) 417-2152
E-mail: pjwi@bhlaw.com
Oregon and Washington

April 27, 2016
VIA E-MAIL ONLY TO WARREN.JOHNSON@OREGONMETRO.GOV

Metro Solid Waste Code Updates
Attn: Warren Johnson

600 N.E. Grand Ave

Portland, OR 97232

Reference: Proposed changes to Metro Code Title V, Chapter 5.01.040 to
remove exemption for certain wood waste processing
~ operations/facilities

Dear Mr. Warren;

I represent Mr. Jim Smith of Jim Smith Excavating and write this letter to express
opposition to the proposed removal of the existing exemption in Metro Code 5.01.040(a)(5)(D)
(the “Exemption”). The Exemption provides that Chapter 5.01 shall not apply to “Operations or
facilities that chip or grind wood wastes, unless such wastes are processed for composting.”

Jim Smith Excavating (JSE) and other similarly situated operators, including
Wood Waste Management, LLC and McFarelane’s Bark, Inc., manufacture “hogged fuel™ from
clean wood that is transported to the manufacturing facility by independent third parties. Those
parties pay to drop the wood at the processing facility where it is used to manufacture hogged
fuel, The fuel re-enters the stream of commerce as a new product, and is sold to independent
third party facilities that are licensed to burn the hogged fuel to produce energy.

JSE has been manufacturing hogged fuel for over 20 years at its current location
and has, over that time, contributed significantly to the beneficial management of would-be
wood scrap by keeping it from ever entering the regional waste stream.

Metro’s governing statutes recognize the beneficial nature of JSE’s activities.
Under ORS 268.310(1), Metro has broad authority to regulate solid and liquid wastes, subject to
the requirements of ORS 459.005 to ORS 045, etc. ORS 459.007 specifically exempts certain

b B0sS SOUTHWEST BROADWAY + SUITE 1900 «+ PORTLAND OREGON 87205-3359
TELEPHONE SO03.224.5560 racsiMiLeE SD3.224. 6148 www.BsLaw.cowm
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types of wood residue from coverage under ORS 459.005, including wood residue that is
“exchanged by the generator of the wood residue for fair market value and is combusted as a fuel
... ORS 459.007. Legislative materials explain the policy behind the exemption. “Oregon
law establishes a hierarchy for the management of solid waste. The first objective is to prevent
the generation of waste, If that is not possible, reuse is the best option, followed by recycling,
composting, and energy recovery.” 76" Oregon Legislative Assembly — 2011 Regular Session,
Staff Measure Summary, Senate Committee on Rules, ORS 459.007 “Excludes woody biomass
that is combusted as a fuel by facility (sic) that has obtained a permit under ORS 468A.040 (air
quality) from the definition of solid waste.” 76” Oregon Legislative Assembly, House
Committee on Rules.

The existing exemption in Metro’s code recognizes and implements the policy
underlying Oregon’s approach to management of the waste stream. The existing exemption,
without any interference from government, has allowed a secondary market in wood products
and wood products manufacturing to develop and thrive, keeping marketable wood products out
of the waste stream and putting them to secondary beneficial use.

There is simply no need change what is already working, The sole reason for the
change cited in Metro’s materials is to “improve consistency™. See page 2 of 4, Summary of
Proposed Metro Code Title V Changes, February 12, 2016, See also, page 3 of 4 Comment 2(a)
of Summary of Proposed Metro Code Title V Changes, February 29, 2(016. The matter appears to
have been briefly discussed during the January 13, 2016 meeting SWAAC, see Item 6 on page 3,
but there is no indication that the committee or anyone has considered the broader policy
implications of the proposed code change to remove the Exemption. There is another mention of
the issue in the meeting notes of the February 1, 2016, SWAAC/MRF/CT Subcommittee
meeting notes, Item 3 on page 2, where Chair Brower notes that using wood waste to generate
power does not clearly fit into Metro’s solid waste regulations, and that there are a “broader
group of interests and views that should be heard, discussed and considered” so that the
committee is well equipped to advise the Metro Council on the proposed changes. Staff again
offered only the explanation that Metro’s code should be updated for consistency.

This letter specifically requests that the Committee not endorse or recommend the
proposed removal of the Exemption, absent some compelling policy rationale. The Exemption
has been in place for many years and, as a direct result, there is a robust and successful
secondary market keeping wood out of the waste stream and putting it to beneficial use.
Bringing these activities under Metro’s regulatory control “for the sake of consistency” is a weak
rationale when the existing system is working now to achieve Oregon’s goals. As such, there is
no need for the proposed change in Metro’s code to remove the Exemption. The Exemption is

working.
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Thank you for your consideration of this request and please do not hesitate to
contact me for additional information.

Very truly yours,

Ot | g

Philip J. Wuest

Jim Smith Excavating;

Jim Smith

Wood Waste Management, In.

Rick Franklin

McFarlane’s Bark, Inc.:

Dan McFarlane

PIW:pjw
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April 28, 2016

Mr. Warren Johnson
Metro

600 NE Grand Avenue
Portland, OR 97201

SUBJECT: Metro Solid Waste Code Updates
Dear Mr. Johnson,

Metro is currently seeking public comments on proposed changes to its solid waste
code (Title V of the Metro Code). Schnitzer Steel Industries, Inc. ( Schnitzer Steel )
appreciates the opportunity to submit these comments regarding the proposed changes.

As an initial matter, Schnitzer Steel is concerned that Metro may not recognize the full
effect of its proposed changes. Metro describes the proposed changes as proposed
improvements and housekeeping changes. ! Metro also suggests that it is simply

[c]leaning up the code. 2 These statements suggest the proposed changes are non-
substantive, non-controversial, or both. Schnitzer Steel does not agree. As explained in
this letter, Schnitzer Steel believes many of the proposed changes are substantive and
could be controversial. Some of these changes will increase burdens on regulated
entities, while others will expand the types of materials regulated under the solid waste
code, without sufficient justification to support the changes. Schnitzer Steel is also
concerned that stakeholder feedback regarding the proposed changes could be muted
because of the way Metro has characterized the changes. The consequence could be a
process that lacks sufficient transparency and fails to engage stakeholders who will be
impacted.

Metro’s proposed changes to the solid waste code would amend the following chapters
of the Metro Code: Chapter 5.00 (Solid Waste Definitions), Chapter 5.01 (Solid Waste
Facility Regulation), Chapter 5.02 (Disposal Charges and User Fees), and Chapter 5.05
(Solid Waste Flow Control). The comments below are organized by code chapter and
focus on specific changes proposed by Metro. This comment letter proposes additional
changes to the solid waste code that would further Metro’s stated goal of provid[ing]

! Metro. Public Notice: Solid Waste Code Updates (Feb. 29, 2016), http://www.oregonmetro.gov/news/public-
notice-solid-waste-code-updates (last visited April 5, 2016).
‘Id.

Schnitzer Steel Industries, Inc.
299 SW Clay Street Portland, OR 97201 t 503 224 9900 f 503 323 2804
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greater predictability, consistency and clarity for businesses while meeting Metro’s
public obligations of ensuring accountability and transparency for the public in
regulating the region’s garbage and recycling system. 3 All citations to the solid waste
code refer to the proposed section numbers, unless otherwise noted.

1. CHAPTER 5.00 (SOLID WASTE DEFINITIONS)
A. Clean Fill

Metro proposes adding clean fill as a new defined term. Metro’s rationale for adding
this new definition is unclear, particularly given that Metro’s proposed changes to
Chapter 5.00 are intended to [d]elete ... unnecessary or unused terms. * The only
place Metro proposes to use the new term is in the revised definition of cleanup
material. Metro could achieve the same result without adding clean fill as a new
defined term.

The issue with adding clean fill as a defined term is that it is unclear how clean fill
would be regulated under the solid waste code. For example, it is unclear whether
clean fill falls within the definition of solid waste. Relatedly, the definition of non-
putrescible waste explicitly includes construction and demolition waste but
explicitly excludes cleanup material, source separated recyclable materials, special
waste, land clearing debris or yard waste. This definition leaves unclear whether clean
fill is non-putrescible waste. Whether clean fill falls within the definition of solid
waste and/or non-putrescible waste will affect how clean fill is treated under various
provisions of the solid waste code.

Schnitzer Steel encourages Metro to reconsider its decision to add clean fill as a new
defined term. If Metro decides to retain the proposed definition, Schnitzer Steel
encourages Metro to better explain how clean fill will be regulated under the solid
waste code.

B. “Designated Facility” and “Metro Designated Facility”

Metro proposes changes to the definitions of designated facility and Metro
designated facility. The proposed definitions are:

e ’Designated facility’ means a facility that Metro designates as part of the system
designated pursuant to Chapter 5.05.

3

Id.
* Metro, Summary of Proposed Improvements and Housekeeping Changes to Metro Code Title V (Solid Waste) for
2016, at 2 (Feb. 29, 2016).

Schnitzer Steel Industries, Inc.
3200 Northwest Yeon Avenue Portland, OR 97210 t 503 224 9900 f 503 323 2804
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e ‘Metro designated facility’ means a facility in the system of solid waste facilities
and disposal sites that Metro authorizes under Chapter 5.05 to accept waste
generated within the jurisdiction of Metro.

It is unclear whether Metro intends for these terms to have different meanings. If Metro
intends for both terms to have the same meaning, Metro should consistently use one of
the terms throughout the solid waste code and remove the other term. If Metro intends
for the terms to have different meanings, Schnitzer Steel encourages Metro to better
explain the difference between the two terms.

C. Electronic Waste

In its proposed revisions to Chapter 5.01 of the Metro Code, Metro proposes to require
facilities to obtain a solid waste license if they shred, mill, pulverize, or store outdoors
any electronic waste. Chapter 5.00 does not define the term electronic waste.
Schnitzer Steel urges Metro to replace references to electronic waste with covered
electronic device waste, based on a term that is used in ORS chapters 459 and 459A.
This would better align the solid waste code with ORS chapters 459 and 459A.

Consistent with ORS 459A.305(4), Schnitzer Steel recommends that Metro define
covered electronic device as follows:

Covered electronic device means (1) a computer monitor of any type
having a viewable area greater than four inches measured diagonally; (2)
a desktop computer or portable computer; (3) a television of any type
having a viewable area greater than four inches measured diagonally; (4)
a computer peripheral; or (5) a printer. This term does not include (a) any
part of a motor vehicle; (b) any part of a larger piece of equipment
designed and intended for use in an industrial, commercial or medical
setting, such as diagnosticc monitoring or control equipment; (c)
telephones or personal digital assistants of any type unless the telephone
or personal digital assistant contains a viewable area greater than four
inches measured diagonally; or (d) any part of a clothes washer, clothes
dryer, refrigerator, freezer, microwave oven, conventional oven or range,
dishwasher, room air conditioner, dehumidifier or air purifier.

Because the term waste is separately defined in Chapter 5.00, a separate definition of
covered electronic device waste is unnecessary.

If Metro is unwilling to replace electronic waste with covered electronic device
waste, Schnitzer Steel urges Metro to define electronic waste in Chapter 5.00. The

Schnitzer Steel Industries, Inc.
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definition should exclude at least those categories of material described in (a) through
(d) of the definition of covered electronic device waste proposed above. These
exclusions would limit the definition of electronic waste to include only those
materials commonly understood to constitute electronic waste. This will provide
certainty to regulated entities and avoid unintended consequences.

D. “Metro Disposal System” and “Metro Waste Management System”

Metro proposes to delete the definitions of the terms Metro disposal system and

Metro waste management system.  However, these terms still appear in other
portions of the solid waste code. Further, as currently defined, these two terms do not
have the same meaning, nor are they synonymous with the proposed definition of
system.

As one example, the proposed definition of the term regional transfer charge is a fee
that pays the direct unit operating costs of the Metro transfer stations. This fee is
imposed upon all solid waste deliveries to Metro disposal system facilities. (Emphasis
added.) Without a definition for Metro disposal system or disposal system, it is
unclear on which solid waste deliveries Metro would impose the regional transfer
change.

As another example, the proposed definition of the term regional system fee is a fee
that pays Metro waste management system costs. (Emphasis added.) The term waste
management system also appears in Section 5.02.120(a), which provides: The regional
system fee is the dollar amount per ton of solid waste adopted by Council ordinance for
the purpose of paying for Metro waste management system costs. (Emphasis added.)
Without a definition for Metro waste management system or waste management
system, it is unclear which costs would be paid by the regional system fee.

E. Standard Recyclable Materials

Metro proposes to delete the definition of the term standard recyclable materials.
This definition is used elsewhere in the solid waste code (e.g., Secs. 5.10.080(a);
5.10.230(a)(2), (b), and (c); and 5.10.240(b)(1)) and should not be deleted.

1I1. CHAPTER 5.01 (SOLID WASTE FACILITY REGULATION)
A. Section 5.01.010

Metro proposes to revise and expand the purposes of Chapter 5.01. Metro suggests that
the changes are meant to incorporate the six public benefits from Metro’s Solid Waste

Schnitzer Steel Industries, Inc.
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Roadmap. Metro also proposes to revise and expand the purposes of Chapter 5.05 to
incorporate the six public benefits (see Paragraph IV.A below). Metro frequently refers
to the six public benefits during meetings related to the proposed changes to the solid
waste code. Metro does not, however, consistently define or describe the six public
benefits. As one example, the proposed description of the six public benefits in Section
5.01.010 is different than the proposed description of the six public benefits in Section
5.05.010. As another example, in a PowerPoint created by Metro for a September 2015
workshop, Metro explained that one of the six public benefits is to [p]rovide good
value. > However, good value does not appear in the Section 5.01.010 or Section
5.05.010.

If Metro is going to rely on a particular set of public benefits to guide solid waste
regulation and interpretation of the solid waste code, Metro should clearly and
consistently articulate those benefits. Schnitzer Steel understands Metro entertained
significant stakeholder input to develop and define the six public benefits articulated in
the Solid Waste Roadmap, and they should not be modified to support varying goals.

B. Subsection 5.01.040(a)
1. Single-Stream Recyclers

Schnitzer Steel believes strongly that scrap metal and similarly situated recyclable
materials with intrinsic value, well-established markets, incoming material quality
guidelines, and outgoing material specifications should be managed as commodities
rather than subjected to regulation as solid waste. The Oregon Legislature defined
solid waste to mean:

[AJIl useless or discarded putrescible and nonputrescible materials,
including but not limited to garbage, rubbish, refuse, ashes, paper and
cardboard, sewage sludge, septic tank and cesspool pumpings or other
sludge, useless or discarded commercial, industrial, demolition and
construction materials, discarded or abandoned vehicles or parts thereof,
discarded home and industrial appliances, manure, vegetable or animal

solid and semisolid materials, dead animals and infectious waste as
defined in ORS 459.386.¢

ORS 459.005(24) (emphasis added). That means a material must be either useless or
discarded before it is considered a solid waste under state law.

’ Metro, 2015 Metro Solid Waste Code Improvements (Title V) (Sept. 3. 2015),
http://www.oregonmetro.gov/sites/default/files/Code workshop presentation 20150903.pdf.
¢ The definition excludes certain categories of material that are not relevant to the argument here. ORS 459.005(24).

Schnitzer Steel Industries, Inc.
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Schnitzer Steel receives recyclable materials—scrap metal in various forms—that are
neither useless nor discarded by the end user. Rather, scrap metal items are typically
kept out of the solid waste stream and sold to Schnitzer Steel or an intermediate scrap
dealer. Schnitzer Steel, in turn, treats that material as a valuable commodity —
collecting, sorting, and processing the scrap to meet specific, internationally-recognized
specifications, and generally managing the material to maximize its value in the market.

Two of the specific types of solid waste listed in the state definition above are

discarded or abandoned vehicles or parts thereof and discarded home and industrial
appliances. ORS 459.005(24). Metro’s definition of solid waste includes identical
categories. Because Metro’s solid waste definition uses the same language found in
ORS 459.005(24), it is logical to interpret these categories in the Metro definition
consistent with ORS 459.005(24).

Vehicles, vehicle parts, and appliances are primary types of materials received by
Schnitzer Steel. These materials are not useless, discarded, or abandoned; rather, they
are valuable materials that have been intentionally segregated from other materials that
enter the solid waste stream. The legislature has specifically recognized that certain
types of scrap metal, including end-of-life vehicles, vehicle parts, and appliances, do not
routinely enter the solid waste stream. ORS 459A.010(3).

As a result of these and other considerations, Metro has long recognized single-stream
recycling facilities, such as Schnitzer Steel, as a unique category of commercial recycling
facility, and has considered them exempt from solid waste facility licensing
requirements. Unfortunately, however, the unique character of single-stream recycling
facilities is not recognized with a unique exemption that applies only to this type of
recycling facility —that is, Subsection 5.01.040(a) does not include a specific exemption
for single-stream recycling facilities. Instead, these facilities are subsumed within other,
broader exemptions. Single-stream recycling facilities often fall within the exemption
applicable to facilities that receive non-putrescible source-separated recyclable materials
(Section 5.01.040(a)(3)) or various other exemptions contained in Section 5.01.040(a), but
the materials sent to these facilities typically are not separated from the waste stream
because they never enter the waste stream in the first place.

Schnitzer Steel encourages Metro to take this opportunity to clarify the exemption
applicable to single-stream recycling facilities by adopting a single, narrowly tailored
exemption that covers all such facilities. This is important because the rationale for
exempting these single-stream recycling facilities is specific to these types of facilities.
Single-stream recycling facilities like Schnitzer Steel receive a single type of recyclable
material (for Schnitzer Steel, scrap metal in various forms). Single-stream recyclable

Schnitzer Steel Industries, Inc.
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materials generally have intrinsic value, well-established markets, incoming material
quality guidelines, and outgoing material specifications. As such, these types of
recyclable materials are managed by both the recycling facility and end user as a
commodity, not a solid waste.

Schnitzer Steel suggests the following description for the new exemption: Facilities
that (A) exclusively receive single-stream recyclable materials, and (B) reuse or recycle
those materials, or transfer, transport or deliver those materials to a person or facility
that will reuse or recycle them.

Metro would also need to add a new definition for single-stream recyclable material
to Section 5.00.010. Schnitzer Steel suggests the following definition:

Single-stream recyclable material means recyclable material that (i) has
been isolated as a single material type (e.g., a specific type of standard
recyclable material) for the purpose of recycling, or (ii) is predominantly
made up of a single material type for which mechanical processing is
necessary to further separate component types of recyclable materials.

2. Incidental Quantity Exemption for Electronic Waste

Metro proposes to require a solid waste license for all facilities that shred, mill,
pulverize, or store outdoors any electronic waste (see Section 5.01.050(a)(6)). Schnitzer
Steel urges Metro to replace the term electronic waste with covered electronic device
waste (see Paragraph I.C above).

As proposed, the licensing requirement would apply quite broadly to facilities that
shred, mill, pulverize, or store outdoors any electronic waste, which could arguably
include small circuit boards or other electronic components contained inside any
appliance with digital controls or a potentially unidentified printer inside a large load of
scrap, as examples. This could have the unintended consequence of requiring licenses
for facilities that incidentally shred, mill, pulverize, or store outdoors small quantities of
electronic waste (or covered electronic device waste). To avoid this unintended
consequence, Schnitzer Steel encourages Metro to add the following exemption to
Section 5.01.040(a): Facilities that incidentally shred, mill, pulverize, or store outdoors
small quantities of electronic waste [or covered electronic device waste].

C. Subsection 5.01.080(e)

Under the current solid waste code, if Metro’s Chief Operating Officer ( COO ) fails to
grant or deny a license application within 120 days, the license is deemed

Schnitzer Steel Industries, Inc.
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granted. Metro proposes to eliminate this requirement and replace it with a process
under which the applicant may request the Metro Council to direct the COO to act on
the license if the COO fails to act within 120 days.

Metro does not provide adequate justification for this change. The change would
reduce the incentive for the COO to expeditiously review and act on license
applications. Metro has not identified any instance in which the 120-day deadline has
caused the COO to grant or deny a license application that otherwise would have been
processed differently. Therefore, Schnitzer Steel opposes this proposed change.

D. Section 5.01.110

The proposed revision to Subsection (a) is confusing when read together with
Subsection (d). Proposed Subsection (a) reads: The [COO] may approve or deny a
license renewal of a solid waste facility. ~As written, this provision suggests that the
COO has complete discretion to approve or deny a license. However, proposed
Subsection (d) reads: The [COO] must approve a solid waste facility license renewal
unless . ... Subsection (a) would be more clear if it read: The [COO] will review a
license renewal and approve or deny it consistent with this section.

E. Subsection 5.01.180(g)

Similar to the proposed changes to Subsection 5.01.080(e) (discussed above), under the
current solid waste code, if the Metro Council fails to grant or deny a franchise
application within 120 days, the franchise is deemed granted. Metro proposes to
eliminate the automatic grant of a franchise.

Metro does not provide adequate justification for this change. The change would
reduce the incentive for the Metro Council to expeditiously review and act on franchise
applications. Subsection (h)(3) already allows for an extension of the 120-day deadline
by mutual agreement of the applicant and the COO. This extension process is adequate
to address situations in which the Metro Council is unable to act on a franchise
application within 120 days. Metro has not identified any instance in which the 120-day
deadline has caused the Metro Council to grant or deny a franchise application that
otherwise would have been processed differently. Therefore, Schnitzer Steel opposes
this proposed change.

F. Section 5.01.280

Metro proposes to modify the COO’s authority to adopt and amend rules, performance
standards, procedures, and forms. The proposed title of Section 5.01.280 is: Adoption

Schnitzer Steel Industries, Inc.
3200 Northwest Yeon Avenue Portland, OR 97210 t 503 224 9900 f 503 323 2804



Mr. Warren Johnson
April 28, 2016
Page 9

and Amendment of Administrative Rules and Performance Standards. The title would
more closely align with the substantive provisions of the section if it read: Adoption
and Amendment of Rules, Performance Standards, Procedures and Forms. Although
the title of Section 5.01.280 makes clear that Metro intends the substantive provisions of
the section to apply to both adoption and amendment of rules, performance standards,
procedures, and forms, the section’s substantive provisions refer to adoption but not
amendment. To clarify the scope of Section 5.01.280, Metro should revise the section’s
substantive provisions to refer to both adoption and amendment.

The proposed changes to the substantive provisions of Section 5.01.280 include new
procedural protections. These proposed changes provide greater protection to licensees
and franchisees, but some of the other proposed changes to the section would arguably
expand Metro’s rulemaking authority. The proposed changes are discussed in more
detail below.

1. Applicability of Rules to Exempt Facilities

Under current Section 5.01.132, the COO’s rulemaking authority is limited to issuing

administrative procedures and performance standards governing the obligations of
licensees and franchisees. (Emphasis added.) In contrast, proposed Section 5.01.280 is
ambiguous about whether the COO’s rulemaking authority extends to operators of
exempt facilities. Subsection 5.01.280(a) provides: The [COO] may adopt rules,
performance standards, procedures and forms to implement any provision of this
chapter. Any rule, performance standard, procedure and form adopted under this
section has the same force and effect as any other chapter provision.

Schnitzer Steel encourages Metro to clarify that the rules, performance standards,
procedures, and forms adopted by the COO apply only to licensees and franchisees.

2. Public Notice and Comment

Subsection 5.01.280(b) would require the COO to provide a 30-day public comment
period before adopting any rules or performance standards. However, as proposed,
this requirement does not explicitly extend to procedures and forms adopted under
Section 5.01.280. Because these procedures and forms will have the same force and
effect as any other chapter provision, the procedures and forms should also be subject
to a 30-day public comment period.

Subsection 5.01.280(b) is silent regarding the type of notice Metro must provide
regarding the public comment period. Metro should revise the subsection to require
notice in a manner reasonably calculated to reach interested parties.

Schnitzer Steel Industries, Inc.
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Metro could address these suggestions by replacing the first sentence of Subsection
5.01.280(b) with the following;:

Before the Chief Operating Officer adopts or amends a rule, performance
standard, procedure or form under this section, the Chief Operating
Officer will provide an opportunity for public comment for a period of at
least 30 days. Metro will provide notice of the public comment period in a
manner reasonably calculated to reach interested parties. The notice will
include a brief description of the proposed rule, performance standard,
procedure or form; the location at which a person may obtain copies of the
full text of the proposed rule, performance standard, procedure or form;
the method for submitting comments; and the deadline for submitting
public comments.

Schnitzer Steel suggests that Metro make the same change to analogous provisions in
Subsections 5.02.170(b) and 5.05.260(b).

3. Public Hearings

Subsections 5.01.280(b) and (c) include requirements related to public hearings. As
proposed in Subsection 5.01.280(b), the COO may ... hold a public hearing on any
proposed rule or performance standard if the [COO] determines that there is sufficient
public interest in the proposed rule or performance standard. (Emphases added.) This
would vest complete discretion in whether to hold a public hearing with the COO and
undermines the procedural protection that a public hearing would provide.

Schnitzer Steel encourages Metro to strengthen this procedural protection by requiring
public hearings under certain circumstances and expanding the scope of the public
hearing provision to cover proposed procedures and forms. Schnitzer Steel suggests
replacing the last sentence of Subsection 5.01.280(b) with the following:

The Chief Operating Officer may hold a public hearing on any proposed
rule, performance standard, procedure or form if the Chief Operating
Officer determines that there is sufficient public interest in the proposed
rule, performance standard, procedure or form. The Chief Operating
Officer will hold a public hearing if the Chief Operating Officer (i)
determines or receives evidence showing that the proposed rule,
performance standard, procedure or form could have a material economic
impact on a licensee or franchisee, or (ii) receives at least five written
requests for a public hearing.

Schnitzer Steel Industries, Inc.
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Schnitzer Steel suggests that Metro make the same change to analogous provisions in
Subsections 5.02.170(b) and 5.05.260(b).

4. Effective Date

Subsection 5.01.280(d) provides that, unless otherwise stated, all rules and performance
standards take effect when the COO adopts them. This does not provide a sufficient
opportunity to challenge the rules and performance standards before they become
effective. Absent a serious danger to public health or safety, it is unnecessary for any
proposed rule, performance standard, procedure or form to take effect sooner than 60
days following adoption.

Schnitzer Steel suggests replacing Subsection 5.01.280(d) with the following;:

All rules, performance standards, procedures and forms adopted or
amended under this section will take effect 60 days after adoption or
amendment by the Chief Operating Officer, unless (i) the Chief Operating
Officer specifies an earlier effective date after determining that failure to
immediately implement the rule, performance standard, procedure or
form would create a serious danger to the public health or safety, or (ii)
the Chief Operating Officer specifies a later effective date.

Schnitzer Steel suggests that Metro make the same change to analogous
provisions in Subsections 5.02.170(d) and 5.05.260(d).

5. Interim Rules and Performance Standards

Subsection 5.01.280(e) would allow the COO to circumvent the public notice and
comment process when adopting interim rules and performance standards. To adopt
an interim rule or performance standard, the COO must find that failure to act
promptly will result in serious prejudice to the public interest or the interest of an
affected party. This is a vague standard and arguably creates a lower threshold than
the serious danger standard contained in other sections of Chapter 5.01.

Schnitzer Steel suggests replacing Subsection 5.01.280(e) with the following:

Notwithstanding subsections (b) and (d) of this section, the Chief
Operating Officer may adopt an interim rule or performance standard
without prior public notice or comment or opportunity for a public
hearing only if the Chief Operating Officer finds that failure to act
immediately will result in serious danger to the public health or safety.

Schnitzer Steel Industries, Inc.
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The Chief Operating Officer must explain, in writing, the basis for
adopting the interim rule or performance standard. Any rule or
performance standard adopted pursuant to this subsection takes effect
upon adoption and expires no later than 180 days from its effective date.

Schnitzer Steel suggests that Metro make the same change to analogous provisions in
Subsections 5.02.170(e) and 5.05.260(e).

G. Subsection 5.01.290(a)

Subsection 5.01.040(c) provides that certain exempt activities and facilities are subject to
Section 5.01.290, which relates to inspections and audits. This authority is intended to
allow Metro to inspect and audit certain exempt activities and facilities for the limited
purpose of confirming that those activities and facilities qualify for the claimed
exemption. Schnitzer Steel recommends that Metro add the following sentence at the
end of Subsection 5.01.290(a) to clarify the relationship between Subsection 5.01.040(c)
and Subsection 5.01.290(a): The Chief Operating Officer is authorized to inspect, audit,
or otherwise investigate activities and facilities described in Subsections 5.01.040(a)(3)
through (a)(9) only to confirm that such activity or facility is exempt under Section
5.01.040.

H. Subsection 5.01.320(f)

This subsection relates to the effect of Metro’s revocation of, or refusal to renew, a
franchise or license. As proposed by Metro, this subsection would read: If Metro
revokes or refuses to renew a franchise or license, all franchisee or licensee rights in the
franchise or license become void. The phrase or refuses to renew should be deleted
from this subsection for at least two reasons. First, Section 5.01.320 relates to the
suspension, modification, and revocation of licenses and franchises, not the refusal to
renew a license or franchise. Second, as written, subsection (f) is inconsistent with
subsection 5.01.340(b), which provides that the COO’s refusal to renew a license does
not become effective until Metro affords the franchisee or licensee an opportunity for a
contested case hearing (unless necessary to avoid serious danger to the public health or

safety).

II1. CHAPTER 5.02 (DISPOSAL CHARGES AND USER FEES)
A. Subsection 5.02.050(a)

Metro proposes adding the following sentence to Subsection 5.02.050(a):  ‘Source
separated recyclable material” has the same meaning as defined in ORS 459.005. This

Schnitzer Steel Industries, Inc.
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statement is not correct because ORS 459.005 does not define source separated
recyclable material. The term is, however, defined in Section 5.00.010.

B. Subsections 5.02.060(a) and 5.02.080(f)(4)

References in these subsections to enhancement fee should be replaced with
community enhancement fee to align these subsections with Metro’s proposed
changes to definitions in Section 5.00.010.

C. Section 5.02.170
See proposed changes to this section in Paragraphs IL.F.2 through ILE.5 above.
IV. CHAPTER 5.05 (SOLID WASTE FLOW CONTROL)

A. Section 5.05.010

Metro proposes to revise and expand the purposes of Chapter 5.05. Metro suggests that
the changes merely incorporate the six public benefits from Metro’s Solid Waste
Roadmap (similar to the proposed changes to Chapter 5.01). However, the six public
benefits listed in Chapter 5.05 are not identical to the six public benefits listed in
Chapter 5.01. (See Paragraph II.A above for further discussion regarding this issue.)

B. Subsection 5.05.020(c)

Metro proposes to revise the description of the authority under which it regulates under
Chapter 5.05. The current solid waste code states that Metro is exercising its authority
under ORS 268.317 and ORS 268.360. Metro proposes to replace the references to those
specific statutory sections with a generic reference to ORS chapter 268. This is arguably
a substantive change because ORS 268.317 is limited to solid and liquid waste disposal
powers and ORS 268.360 relates to Metro’s authority to enact and enforce ordinances.
In contrast, other sections of ORS chapter 268 would grant broader powers to Metro
(e.g., ORS 268.310(6) authorizes Metro to [e]xercise jurisdiction over other matters of
metropolitan concern as authorized by [the Metro] charter ). If Metro intends to rely on
statutory grants of authority beyond ORS 268.317 and ORS 268.360, Metro should do so
explicitly and provide an adequate justification for the exercise of broader statutory
authority.

C. Subsection 5.05.050(a)

This subsection provides an exemption from the general requirement to obtain a non-
system license in order to transport, or cause to be transported, solid waste generated

Schnitzer Steel Industries, Inc.
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within Metro to any solid waste facility or disposal site. The exemption applies to non-
putrescible source separated recyclable materials that are either: (i) reused or recycled,
or (ii) transferred, transported or delivered to a person or facility that will reuse or
recycle them. As currently drafted, it is somewhat unclear at what point the
exemption begins to apply. However, the clear intent of the exemption is that it applies
to source separated recyclable materials from the point of source separation, provided
the materials will be reused or recycled or transferred, transported, or delivered to a
person or facility that will reuse or recycle them. Metro should revise this subsection to
ensure it is implemented as intended.

Metro could clarify the intent of the exemption by adding a sentence to the end of
Subsection 5.05.050(a) that states: This exemption applies from the point of source
separation, provided the materials are ultimately: (i) reused or recycled, or (ii)
transferred, transported or delivered to a person or facility that will reuse or recycle
them.

D. Subsection 5.05.080(b)(6)

This subsection lists the factors the Metro Council may consider in deciding whether to
remove a facility from Metro’s designated facilities list. Metro proposes to add a
catchall factor: Any other factor the Council considers appropriate. This factor is
broader than necessary to accomplish the purposes of Chapter 5.05. At a minimum, the
catchall factor should be limited to Any other factor necessary to accomplish the purposes
of this chapter. (Emphasis added.)

E. Subsection 5.05.150(b)

This subsection relates to the conditions the COO may impose on a new or renewed
non-system license. Metro proposes to add language that would allow the COO to

impose conditions on the issuance of a new or renewed non-system license for non-
putrescible waste as the [COO] considers necessary under the circumstances. This
grant of authority is more broad than necessary to accomplish the purposes of Chapter
5.05, and Metro has not provided sufficient justification for such a broad grant of
authority. A more limited grant of authority would allow the COO to impose
conditions on the issuance of a new or renewed non-system license for non-putrescible
waste as necessary to accomplish the purposes of this chapter. (Emphasis added.)

F. Section 5.05.260

See proposed changes to this section in Paragraphs IL.F.2 through ILE.5 above.
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V. CONCLUSION

We appreciate the opportunity to provide these comments to Metro and appreciate the
role Metro plays in regulating the solid waste management and disposal system for the
region. We look forward to continued discussions regarding how to ensure Metro can
achieve its regulatory objectives without placing unnecessary burdens on the recycling
industry.

Please contact me at 503.265.6339 to discuss any of the comments provided in this letter.
Respectfully,

SCHNITZER STEEL INDUSTRIES, INC.

|
W /
/

MATHEW J.ICUSMA
Senior Environmental Manager

cc:  Mr. Tom Hughes, Metro Council President

Schnitzer Steel Industries, Inc.
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Oregon Refuse and Recycling Association

David White, Regional Representative
1739 NW 156™ Avenue Beaverton, Oregon 97006
(503) 690-3143 (Tel) (503) 536-6708 (Fax) davidw@orra.net

April 29,2016

Mr. Warren Johnson, Solid Waste Compliance Supervisor
Property and Environmental Services

Metro

600 NE Grand Avenue | Portland, OR 97232

Re: Comments on Proposed revisions to Metro Code Chapter 5.00 (Solid Waste
Definitions)

Dear Mr. Johnson:

I am Regional Representative for the Oregon Refuse and Recycling Association (ORRA).
ORRA is the statewide trade association representing solid waste management companies in
Oregon. ORRA members collect and process most of Oregon's residential and commercial
refuse and recyclables, as well as operate source-separated recyclable material processing
facilities and many of Oregon's municipal solid waste transfer stations and landfills.

Please consider the following comments regarding Metro’s definition of Solid Waste:

The state of Oregon, in ORS 459.005 (24), defines Solid Waste as follows:

Solid waste means all useless or discarded putrescible and nonputrescible
materials, including but not limited to garbage, rubbish, refuse, ashes, paper and
cardboard, sewage sludge, septic tank and cesspool pumpings or other sludge,
useless or discarded commercial, industrial, demolition and construction materials,
discarded or abandoned vehicles or parts thereof, discarded home and industrial
appliances, manure, vegetable or animal solid and semisolid materials, dead animals
and infectious waste as defined in ORS 459.386 (Definitions for ORS 459.386 to
459.405). Solid waste does not include:

(a) Hazardous waste as defined in ORS 466.005 (Definitions for ORS 453.635
and 466.005 to 466.385).

(b) Materials used for fertilizer or for other productive purposes or which are
salvageable as such materials are used on land in agricultural operations and the growing
or harvesting of crops and the raising of animals.

(c) Woody biomass that is combusted as a fuel by a facility that has obtained a
permit described in ORS 468A.040 (Permits).

Metro. in Code 5.01.010 (Definitions). defines Solid Waste as follows:

“Solid waste" means all putrescible and non-putrescible wastes, including without
limitation, garbage, rubbish, refuse, ashes, waste paper and cardboard; discarded or
abandoned vehicles or parts thereof; sewage sludge, septic tank and cesspool pumpings



mailto:davidw@orra.net
http://www.oregonlaws.org/ors/459.386
http://www.oregonlaws.org/ors/459.386
http://www.oregonlaws.org/ors/466.005
http://www.oregonlaws.org/ors/466.005
http://www.oregonlaws.org/ors/468A.040
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or other sludge; commercial, industrial, demolition and construction waste; discarded
home and industrial appliances; asphalt, broken concrete and bricks; manure, vegetable
or animal solid and semi-solid wastes, dead animals; infectious waste as defined in ORS
459.386; and other such wastes, including without limitation cleanup materials
contaminated with hazardous substances, commingled recyclable material, petroleum
contaminated soil, special waste, source-separated recyclable material, land clearing
debris and yard debris; but the term does not include:

(1) Hazardous wastes as defined in ORS 466.005;

(2) Radioactive wastes as defined in ORS 469.300;

(3) Materials used for fertilizer, soil conditioning, humus restoration, or for other
productive purposes or which are salvageable for these purposes and are used on land in
agricultural operations and the growing or harvesting of crops and the raising of fowls or
animals, provided the materials are used at or below agronomic application rates; or

(4) Explosives.

Metro’s definition of Solid Waste varies significantly from the state’s definition.
Specifically Metro’s definition deletes the words “useless and discarded” and adds the
words “commingled recyclable material” and “source-separated recyclable material”.

In the Summary of Proposed Metro Title V Changes, dated February 29, 2016 in the
section on Chapter 5.00, it states that proposed changes specific to Modified Terms or
Added Terms were to “Change definitions to match as defined by state or reference
Oregon Administrative Rules. In general, the term is defined verbatim to assist the reader.
Citation references are only used when the State’s definition is too long or not easily
transcribed.”

It appears from the above, that at least in some instances, Metro acknowledges the
importance of adopting definitions that are consistent with the state definition. This
provides the solid waste system with reliable, established and generally accepted
references. Metro has chosen to deviate from the accepted definition of Solid Waste.

Metro’s definition of Solid Waste should follow the state of Oregon’s definition by
reinserting the words “useless and discarded” to clarify that the material is unwanted by
the person last using it and deleting the words “commingled recyclable material” and
“source-separated recyclable material” to clarify that the material has not been separated
from solid waste for the purpose of recycling by the person last using it.

Sincerely,

David White, ORRA Regional Representative

cc: Kristan Mitchell, Executive Director, Oregon Refuse and Recycling Association
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April 29, 2016

Warren Johnson

Metro

Regulatory Affairs Department
600 N.E. Grand Ave.

Portland, OR 97232

RE: Proposed changes to Metro Cade Chapters 5.00, 5.01, 5.02, 5.05 and 7.01
Dear Mr. Johnson:

Republic Services, Inc. is unable at this time to provide constructive commentary
regarding the proposed changes to Metro Code Chapters 5.00, 5.01 5.02 5.05 and 7.01.
You have informed us that the “proposed changes seek greater consistency in how Metro
reviews and authorizes solid waste facilities, greater transparency in how Metro
implements its requirements to protect the environment and the public health, and
greater adaptability to changing conditions, all while making the (Metro) Code easier to
use and understand.” Our inability to comment at this time stems from the lack of a
context upon which we can evaluate the ramifications resulting from a change ina
provision of the Metro Code you are proposing.

David White, our representative with Oregon Refuse and Recycling Association (ORRA),
recommended some time ago that the changes to the Metro Code proposed by you
should be considered during the review of the Regional Solid Waste Management Plan. |
believe this review will take place in next 12 to 18 months. Republic Services believes a
more suitable process would be to adopt the evaluating of your proposed changes to
Metro Code 5.00, 5.01 5.02 5.05 and 7.01 during the review of RSWMP which would
provide the needed context.

Verytrjﬁ’ {Jrs,
]a§6n Jordan
General Manager

CC: Brian May, Republic Services, Inc.
David White, ORRA



Table 1

Summary of Initially Proposed Changes to Metro Code Title Vin Comparison with Revisions Made in Response to Comments

July 6, 2016

Revision Initial Draft 02/05/2016 Revised Draft 07/06/2016
Chapter 5.00 — Solid Waste Definitions Chapter 5.00 - Solid Waste Definitions
“Community enhancement fee" means the fee collected in addition to general “Community enhancement fee" or “enhancement fee” means the fee collected
1 disposal rates that pays for rehabilitation and enhancement projects in the in addition to general disposal rates that pays for rehabilitation and
areas surrounding solid waste facilities and disposal sites. enhancement projects in the areas surrounding solid waste facilities and
disposal sites.
Chapter 5.00 - Solid Waste Definitions Chapter 5.00 - Solid Waste Definitions
¢ "Designated facility" means ene-efithefaciliticsconstitutingaa facility o "Designated facility" means a facility in the system of solid waste
that Metro designates as part of the system desigrated-from-timete facilities and disposal sites that Metro authorizes under Chapter 5.05 to
#ime-pursuant to Chapter 5.05. accept waste generated within the jurisdiction of Metro.means-ene-of
2 s __:__:‘__‘:_:_ = e :“:::‘ Sac aam Hae =

o "Metro designated facility" means a facility in the system of solid waste
facilities and disposal sites that Metro authorizes isautherized-under
Chapter 5.05 to accept waste generated within the jurisdiction of
Metro.

1 H HH "
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Revision Initial Draft 02/05/2016 Revised Draft 07/06/2016
Chapter 5.00 - Solid Waste Definitions
“Electronic device” means:

(1) A computer monitor of any type having a viewable area greater than
four inches measured diagonally;

(2) A desktop computer or portable computer;

(3) A television of any type having a viewable area greater than four
inches measured diagonally;

(4) A computer peripheral; or

(5) A printer.

3 The initial draft did not include a definition for the term “electronic device.” | The term electronic device does not include:

(1) Any part of a motor vehicle;

(2) Any part of a larger piece of equipment designed and intended for
use in an industrial, commercial or medical setting, such as
diagnostic, monitoring or control equipment;

(3) Telephones or personal digital assistants of any type unless the
telephone or personal digital assistant contains a viewable area
greater than four inches measured diagonally; or

(4) Any part of a clothes washer, clothes dryer, refrigerator, freezer,
microwave oven, conventional oven or range, dishwasher, room air
conditioner, dehumidifier or air purifier.

Chapter 5.00 - Solid Waste Definitions Chapter 5.00 - Solid Waste Definitions
o "Regional system fee" means thesefeeswhich-pay-the-costofthea fee e "Regional system fee" means thesefees-which-pay-the-cost-efthea fee
that pays Metro waste management system_costs. that pays the costs for all associated Metro solid waste services related
4 to management of the entire recycling, processing and disposal

o "Regional transfer charge" means thesefees-which-paya fee that pays
the direct unit operating costs of the Metro transfer stations. This fee is
imposed upon all solid waste delivered to Metro disposal system
facilities.

systern ehreoestesr s pe et ays e
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Revision Initial Draft 02/05/2016 Revised Draft 07/06/2016
Chapter 5.00 — Solid Waste Definitions Chapter 5.00 — Solid Waste Definitions
- ol ; - "Standard recyclable materials" means newspaper, ferrous scrap metal, non-
5 ferrous scrap metal, used motor oil, corrugated cardboard and kraft paper,
aluminum, container glass, high-grade office paper, tin/steel cans, yard debris,
mixed scrap paper, milk cartons, plastic containers, milk jugs, phone books,
magazines, and empty aerosol cans.
Section 5.01.010 - Purpose Section 5.01.010 - Purpose
(a) This chapter governs the regulation of solid waste disposal sites and solid (a) This chapter governs the regulation of solid waste disposal sites and solid
waste facilities within Metro. The purposes of this chapter are topretect: waste facilities within Metro. The purposes of this chapter are topretest;
(1) Protect and preserve the health, safety and welfare of Metro's (1) Protect and preserve the health, safety and welfare of Metro's
residents;fe-mplement residents;+e
(2) Protect and preserve the environment and livability of the region; (2) #mplement the Regional Solid Waste Management Plan cooperatively
(3) Implement programs cooperatively with federal, state and local with federal, state and local agencies;-the-Regional-Selid-\Waste
agencies consistent with the Regional Solid Waste Management Plan; Lidszasspnent Dlon ve
6 femezuide o (3) #Provide a coordinated regional disposal and resource recovery
(4) Provide coordinated reglonal dlsposalI managemen t and resource program and a solid waste management plan to benefit all citizens of
recovery proskaH = S Metro; and<+e
benefit all citizens of Metro; -and-te-ﬁed-uee (4) #Reduce the volume of solid waste disposal through source reduction,
(5) Adapt and respond to changes in the solid waste system; and recycling, reuse and resource recovery.
(6) Reduce the volume of solid waste disposal through source reduction, | (b) The provisions of this chapter shall be liberally construed to accomplish
recycling, reuse and resource recovery. these purposes.
(b) The provisions of this chapter shall be liberally construed to accomplish
these purposes.
Section 5.01.030 — Prohibited Activities Section 5.01.030 — Prohibited Activities
7 (g) Any person to store electronic device waste uncovered and outside of a

The initial draft did not include a prohibition on the outdoor storage of
“electronic devices.”

roofed structure.
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Revision Initial Draft 02/05/2016 Revised Draft 07/06/2016
5.01.040 — Exemptions to Prohibited Activities 5.01.040 — Exemptions to Prohibited Activities
B—Cemmmtsnsorfodiidac et ahlsorpdnde s sdnastes s (8) {B}-An Boperations or facilityies that ekip-ergrirdprocesses wood wastes,
unless:
8 (i) Thesueh ehipped-ergreund-wood wastes are processed for
composting; or
(i) Thesueh operations or facilityies isare other-wise regulated under
Metro-Code-Section-5-01-05045this chapter.
5.01.050 — License Requirements and Fees 5.01.050 — License Requirements and Fees
9 (5) Chipping-ergrindingProcessing wood wasteferuse-as-an-industrialfuelié (5) ChippingergrndingProcessing wood waste for use as an industrial fuel if
soghinailin e ailonniss e oulate o den il Toation B 00 NAC ok such facility is otherwise regulated under this-Section-5-01-045-athis
Erapian, chapter.
Section 5.01.050 - License Requirements and Fees Section 5.01.050 - License Requirements and Fees
10

(6) Shredding, milling, pulverizing, or storing outdoors any electronic waste.

The revised draft does not include the initially proposed licensing requirement
for shredding, milling, pulverizing, or storing electronic waste outdoors
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Revision Initial Draft 02/05/2016 Revised Draft 07/06/2016
Section 5.01.080 — License Issuance Section 5.01.080 — License Issuance
(e) If the Chief Operating Officer does not aette-grant or deny a license (e) If the Chief Operating Officer does not actte-grant-approve or deny a new
application within 120 days after the filing-efapplicant files a complete license application within 18028 days after the filing-efapplicant files a
application, the license-shallbe-deemed-grantedferapplicant may send a complete application, the license shalkis be-deemed granted for the solid
written request to the selid-waste-facilibr-eractivibyrequestedinrCouncil waste facility or activity requested in the application.; The deadline for the
President requesting that the applieation—andCouncil direct the Chief Chief Operating Officer to approve or deny an application may be extended
Operatlng Offcereh#tssuea#eeme-eeﬁtaumﬁre-etandaﬁ#ﬁms-aﬂd as provided in this section. If a license is issued pursuant to the subsection,
then then and-the-ChicfOperating-Officershallissue-athe license will contain
(f) If the applicant substantially modifies the application during the course of comparable I|cens::?sztlndd§rdl\;2:c:;s and conditions included in other
the review, the review period for the decision shal-beis restarted. The P y '
review period can be extended by mutual agreement of the applicant and
the Chief Operating Officer. An applicant may withdraw its application at
11 any time priestebefore the Chief Operating Officer's decision and may j } z j
submit a new application at any time thereafter. t—he—@hef—GpeFat-m-g-Qf-ﬁeer—At any time after an appllcant files a complete
license application, the deadline for the Chief Operating Officer to approve
or deny the application is extended if:
(1) The applicant substantially modifies the application during the review
period, in which case the 180 days review period for the Chief
Operating Officer to act is restarted as of the date Metro receives the
applicant's modifications; or
(2) The applicant and Chief Operating Officer mutually agree to extend the
deadline for a specified time period.
(g) An applicant may withdraw its application at any time priertebefore the
Chief Operating Officer's decision and may submit a new application at any
time thereafter.
5.01.110 — License Renewal 5.01.110 — License Renewal
(a) The Chief Operating Officer shallrerewmay approve or deny a license (a) The Chief Operating Officer shal-rerewaselid-waste facilitylieenseis
12

renewal of a solid waste facility-ieense.

responsible for approving or denying a solid waste facility license renewal.
The Chief Operating Officer will approve or deny a license renewal
consistent with this section.
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Revision

Initial Draft 02/05/2016

Revised Draft 07/06/2016

13

Section 5.01.180 — Franchise Issuance

(g)

(h)

The Council shal-aettemust grant or deny a franchise application within
120 days after the filing-efapplicant files a complete application—Fhe,

unless the deadline ferthe-Council-to-act-to-grant-ordeny-an-application
mew—bels extended as prowded in this sectlon l-f—t-he—Geunerl—deea—net—aet

At any time after thefiling-efan applicant files a complete franchise
application, the deadline for the Council to astte-grant or deny the
application shal-beis extended if:

(1) The Council asts-te-esdendextends the deadline for up to an additional
60 days, which the Council may do erse-timeonly once for any single
application;

(2) The applicant substantially modifies the application during the esurse
efthe-review period, in which case the 120 days review period for the
Council to act shal-beis restarted as of the date Metro receives the

applicant's modifications; or

(3) The applicant and #ke-Chief Operating Officer mutually agree to
extend the deadline for the-Council-te-actfora specified time period
R,

Section 5.01.180 — Franchise Issuance

(g)

If Fthe Council shallaettedoes not grant-approve or deny a new franchise
application within 22180 days after the applicant files fiirg-efa complete
application the franchise is be-deemed granted for the solid waste facility
or disposal site requested in the application. -The deadline for the Council
to astte-grant-approve or deny an application may be extended as
provided in this section. If a franchise is issued pursuant to the subsection,
then the franchise will contain the standard terms and conditions included

in other comparable franchises issued by Metro. #{the-Councildeesnot

At any time after the-filing-efan applicant files a complete franchise
application, the deadline for the Council to actte-grantapprove or deny
the application shal-beis extended if:

(1) The Council asts-te-esdendextends the deadline for up to an additional
60 days, which the Council may do ere-timeonly once for any single
application;

(2) The applicant substantially modifies the application during the eeurse
efthe-review period, in which case the 420-180 days review period for
the Council to act shali-beis restarted as of the date Metro receives the

applicant's modifications; or

(3) The applicant and $he-Chief Operating Officer mutually agree to extend

the deadline for the-Ceuncil-teact-fora specified time period-eftime.
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Revision

Initial Draft 02/05/2016

Revised Draft 07/06/2016

5.01.320 — Enforcement Provisions

5.01.320 — Enforcement Provisions

14 (f)__If Metro revokes or refusalrefuses to renew thea franchise or license, all (f) If Metro revokes errefusalte-renew-thea franchise or license, all #ights
rights-efthe-franchisee or licensee rights in the franchise or license shah efthe-franchisee or licensee rights in the franchise or license shal
immmediately-be-divestedbecome void. immediately-be-divestedbecome void.

5.02.050 Source Separated Recyclable Disposal Charge Credit 5.02.050 Source-Separated Standard Recyclable Materials Disposal Charge
i Credit
(a) A non- commermal eustemerscustomer at Metro South Statlon or
Metro Central Station who dispesedisposes of source-separated
recyclable material as-defined-in-ORS459-005-shatwill receive a $3.00 (a) A non-commercial eustermerscustomer at Metro South Station or
15 disposal charge credit in-the-ameuntoef-s3-00-farwhen disposing of Metro Central Station who dispesedisposes of source-separated
fewer than 100 pounds of recyclables, and intheameuntofa $6.00 for standard recyclable materials (except vard debris) that are generated
credit when disposing of 100 pounds or more of reeyelables—source- by a household as-defined-in-ORS-459.005-shallwill receive a $3.00
separated recyclable material. “Source separated recyclable material” disposal charge credit in-theameunto£$2.00-feswhen disposing of
has the same meaning as defined in ORS 459.005. fewer than 100 pounds of such recyclables, and inthe-ameuntefa
$6.00 fercredit when disposing of 100 pounds or more of such
recyclables.
Section 5.02.060 - Charges for Management of Household Hazardous Wastes | Section 5.02.060 - Charges for Management of Household Hazardous Wastes
(a) Fhereishercby-establishedCustomers delivering household hazardous (a) Fhereishereby-establishedCustomers delivering household hazardous
waste at Metro hazardous waste facilities must pay a “household waste at Metro hazardous waste facilities must pay a “household
hazardous waste management charge—that—&ha“—be—ee”eeted—en—hea&eheld hazardous waste management charge—t—hat—&haﬂ-be—ee”eet-ed—en—heueehd-d
16 -

heuse-hel-d—haea#d-eue—wast-e—ma-na-gement " Th|s charge eha-l-l-b-els in lieu of
all other base disposal charges, user fees, regional transfer charges,
rehabilitation and enhancement fees, ard-certification non-compliance
fees that may be required by this chapter:, and excise taxes required by
Chapter 7.01.

MMW " Thls charge eha-l-l-bels in lieu of
all other base disposal charges, user feesregienal-transfercharges,
rehabilitation and community enhancement fees, aad-certification non-
compliance fees that may be required by this chapter;, and excise taxes
required by Chapter 7.01.
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Revision Initial Draft 02/05/2016 Revised Draft 07/06/2016
Section 5.02.120 - Regional System Fees Section 5.02.120 - Regional System Fees
(a) The regional system fee shal-beis the dollar amount per ton of solid waste | The regional system fee shall-beis the dollar amount per ton of solid waste
adopted by arCouncil ordinance effor the purpose of paying for Metro adopted by arCouncil ordinance effor the purpose of paying the costs for all
17 waste management system costs. Metro Ceunecilpreratedwil| round the associated Metro solid waste services related to management of the entire
regional system fee to the nearest one-hundredth of a ton and prorate it recycling, processing and disposal system. Metro Ceuneilpreratedwill round
based on the actual weight of solid waste. atissuereunded-to-the-nrearest | the regional system fee to the nearest one-hundredth of a ton and prorate it
eaehemciedibof odon, based on the actual weight of solid waste. atissuereunded-te-the-nearest-one-
bzaleadih o f o o,
Section 5.05.010 - Purpose Section 5.05.010 - Purpose
This chapter governs the regulation of solid waste transported, managed and | (a) This chapter governs the regulation of solid waste transported, managed
disposed at locations outside the Metro regional boundary. The purposes of and disposed at |locations outside the Metro regional boundary. The
this chapter are to: purposes of this chapter are to:
(a) Protect and preserve the health, safety and welfare of residents located (1) Protect and preserve the health, safety and welfare of Metro's
outside the region when solid waste generated within Metro is residents;
delivered there; . . .
E— (2) Implement the Regional Solid Waste Management Plan cooperatively
(b) Protect and preserve the environment and livability of areas located with federal, state and local agencies;
out.5|de the region when solid waste generated within Metro is (3) Provide a coordinated regional disposal and resource recovery program
delivered there; . T i
and a solid waste management plan to benefit all citizens of Metro;
18 (c] Implement programs and authorizations cooperatively with federal, (4) Reduce the volume of solid waste disposal through source reduction,

state and local agencies consistent with the regional solid waste
management plan;
(d) Provide a coordinated regional disposal, management and resource

recovery program to benefit all citizens of Metro and communities that
receive solid waste generated within Metro;

(e) Adapt and respond to changes in the solid waste system; and

(f) Reduce the volume of solid waste disposal through source reduction,
recycling, reuse and resource recovery in accordance with the regional
solid waste management plan.

The provisions of this chapter should be liberally construed to accomplish
these purposes.

recycling, reuse and resource recovery; and

(5) Protect the citizens of the region from liability arising from the use of a
disposal site subject to federal law.

(b) The provisions of this chapter shall be liberally construed to accomplish

these purposes.
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Section 5.05.080 - Removing From and Amending the Designated Facilities List | Section 5.05.080 - Removing From and Amending the Designated Facilities List
19 (6) fbAny other factor the Council considers appropriate. (6) {bAny other factor the Council considers appropriate to accomplish the
purposes of this chapter.
Section 5.05.150 - Non-System License Issuance Timetable for Non-Putrescible | Section 5.05.150 - Non-System License Issuance Timetable for Non-Putrescible
Waste Waste
(b) The Chief Operating Officer shal-formulateandprovidetetheCounsibmay | (b) The Chief Operating Officer shallfermulateandprovideto-the-Counecil
20 impose conditions on the issuance of a new or renewed non-system may impose conditions on the issuance of a new or renewed non-system
license for non-putrescible waste as the Chief Operating Officer considers license for non-putrescible waste as the Chief Operating Officer considers
necessary under the circumstances. necessary under the circumstances to accomplish the purposes of this
chapter.
Chapters 5.01, 5.02, and 5.05 - Authority of Chief Operating Officer to Adopt Chapters 5.01, 5.02, and 5.05 - Authority of Chief Operating Officer to Adopt
Rules, Standards, Procedures, and Forms and Amend Rules, Standards, and Forms
(a) The Chief Operating Officer may adopt rules, performance standards, (a) The Chief Operating Officer may adopt or amend rules, performance
procedures and forms to implement any provision of this chapter. Any standards, precedures-and forms to implement any provision of this
rule, performance standard, procedure and form adopted under this chapter. Any rule, performance standard, preeedure-andor form adopted
section has the same force and effect as any other chapter provision. or amended under this section has the same force and effect as any other
(b) Before the Chief Operating Officer adopts a rule or performance standard chapter provision.
under this section, the Chief Operating Officer will provide an opportunity (b) Before the Chief Operating Officer adopts or amends a rule or
for public comment for a period of at least 30 days. The Chief Operating performance standard under this section, the Chief Operating Officer will
Officer may also hold a public hearing on any proposed rule or provide an opportunity for public comment for a period of at least 30
21 performance standard if the Chief Operating Officer determines that there days. The Chief Operating Officer will provide notice of the public

is sufficient public interest in the proposed rule or performance standard.

(c) If the Chief Operating Officer holds a public hearing on any proposed rule
or performance standard, the Chief Operating Officer will give public
notice of the hearing not less than 10 days nor more than 30 days before
the public hearing. The notice will include the time, place, and purpose of
the public hearing, a brief description of the proposed rule or performance
standard, and the location at which a person may obtain copies of the full
text of the proposed rule or performance standard.

(d) Unless otherwise stated, all rules and performance standards adopted
under this section take effect when the Chief Operating Officer adopts
them.

comment period in a manner reasonably calculated to reach interested
parties. The notice will include a brief description of the proposed rule,
performance standard or form; the location at which a person may obtain
a copy of the full text of the proposed rule, performance standard or
form; the method for submitting public comments; and the deadline for

submitting public comments. Fhe-Chief-Operating-Officermay-alse-helda
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Chapters 5.01, 5.02, and 5.05 - Authority of Chief Operating Officer to Adopt Chapters 5.01, 5.02, and 5.05 - Authority of Chief Operating Officer to Adopt
Rules, Standards, Procedures, and Forms (CONTINUED) and Amend Rules, Standards, and Forms (CONTINUED)
(e) Notwithstanding subsection (b), the Chief Operating Officer may (c) In addition to public comments, the Chief Operating Officer will also hold
adopt an interim rule or performance standard without prior public notice or a public hearing on any proposed rule or performance standard or
comment upon a finding that failure to act promptly will result in serious amendment to an existing rule or performance standard. H#the-Chief
prejudice to the public interest or the interest of an affected party. The Chief Operating Officerholdsapublic hearing enanypropesed+rules
Operating Officer must include the specific reasons for the serious prejudice. performance-standard-theThe public hearing will take place not less than
Any rule or performance standard adopted pursuant to this subsection 14 days from the deadline for submitting public comments. The Chief
expires no later than 180 days from its effective date. Operating Officer will give public notice of the hearing not less than 10
days_nor-se+ more than 30 days before the public-hearing. The notice will
include the time, place, and purpose of the public hearing, a brief
description of the proposed rule or performance standard, and the
location at which a person may obtain copies of the full text of the
proposed rule or performance standard.
(d)_During the public hearing, the Chief Operating Officer will receive any
offered written or oral testimony regarding the proposed rule, including
)1 any written comments received during the public comment period.

(e) After the public hearing is closed, the Chief Operating Officer may adopt
the rule as originally proposed, adopt a modified version of the proposed
rule, or reject the proposed rule. If the Chief Operating Officer intends to
adopt a substantially modified version of the proposed rule, the Chief
Operating Officer must mail a notice of opportunity to comment on the
proposed modifications along with a copy of the text of the hew proposed
changes to each person who has either submitted written comments on
the proposal, testified at the public hearing, or asked to receive a notice
of proposed modifications. Metro must also post the notice on its
website. The public has 15 days from the mailing date to provide written
comment on the proposed modifications, but no further public hearing is
required. After the 15-day comment period ends, the Chief Operating
Officer may adopt the proposed rule.

17 MHelesesdhemisestated ol rplessnd s afomanesstandandsAny rule or
performance standard adopted under this section takes effect 30 days

after when-the Chief Operating Officer adopts fhesait, unless the Chief
Operating Officer specifies a later effective date.

10
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Chapters 5.01, 5.02, and 5.05 - Authority of Chief Operating Officer to Adopt
and Amend Rules, Standards, and Forms (CONTINUED)

(2) Notwithstanding subsections (b) and (c), the Chief Operating Officer may

adopt an interim rule or performance standard without prior public
notice, e~comment_or hearing upon a written finding that a failure to act
promptly will result in serious prejudice to the public interest or the
interest of an affected party. The Chief Operating Officer must include
the specific reasons for the serious prejudice. Any rule or performance
standard adopted pursuant to this subsection expires no later than 180
days from its effective date.

(h) If the Metro Council enacts an ordinance establishing rulemaking

(0]

procedures that are applicable agency-wide, then the rulemaking
procedures set forth in this chapter are superseded by the agency-wide
procedures. However, the procedures set forth in this chapter will still
apply to the adoption or amendment of performance standards and
forms.

Any form, performance standard, or administrative rule (formerly known
as an “administrative procedure”) that is in effect on the date of this
ordinance’s adoption remains in effect unless otherwise repealed or
amended.

For purposes of ORS 34.020, any rule adopted by the Chief Operating
Officer under this section is considered a final decision.

Table 1 — Summary of Metro Code Revisions 07/06/2016
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