MERC
Commission
Meeting

October 6, 2010
11:30 am

Oregon Convention Center
Room A107-08
777 NE Martin Luther King Jr.
Blvd.



MEETING: Metropolitan Exposition Recreation Commission
DATE: October 6, 2010

TIME: 11:30 am - 12:30 pm

LOCATION: Oregon Convention Center

Room A 107-08

AGENDA

CALL TO ORDER

1.0 QUORUM CONFIRMED

2.0 COMMISSIONER / EX OFFICIO COMMUNICATIONS

3.0 GENERAL MANAGER COMMUNICATIONS

4.0 MERC VENUE BUSINESS REPORTS

5.0 OPPORTUNITY FOR PUBLIC COMMENT ON NON-AGENDA ITEMS

6.0 ETHICS LAW OVERVIEW

7.0 ACTION AGENDA

7.1 Resolution 10-21 for the purpose of approving the selection of Emerick Construction Company as the
lowest responsive and responsible bidder for the Portland Expo Center, "Hall D Lounge" project,
approving the contract award and authorizing the General Manager to execute a contract with
Emerick Construction Company

8.0 FIRST OPPORTUNITY TARGET AREA PROGRAM (FOTA) UPDATE

ADJOURNMENT

11:30 AM

11:30 AM

11:35 AM

11:40 AM

11:45 AM

11:55 AM

12:15PM

12:20 PM

12:30 PM

Teri Dresler

Williams, Blosser, Bailey

Alison Kean Campbell

Chris Bailey

T. Dresler/S. Soden
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PCPA MONTHLY ANALYSIS

August 2010

LOAD-IN/ GROSS GROSS GROSS
FACILITY LOAD-OUT NO. OF TOTAL PAID % TICKET CHARGES & USER'S FOOD & REVENUE
NAME DATE PRESENTER EVENT DARK DAYS PERF. | ATTEND. | ATTEND. | SOLD SALES RENT REIMBURSE. FEE SOUVEN. BEV. EARNED
KELLER 8/2 Broadway Across America South Pacific 1 8 16,379 16,790 70% $811,415 $31,111 $38,868 $58,765 $3,253 $32,626 $164,623
8/9 Leverage 3 Leverage Film Shoot 4 1 0 0 $0 $12,393 $8,062 $0 $0 $0 $20,455
ASCH 8/21 Concert for Kids Shriners Hospital 0 1 1,046 777 28% $60,068 $3,340 $15,915 $3,437 $1,525 $2,920 $27,137
8/26 Live Nation Margaret Cho 0 1 1,359 1,330 48% $55,293 $4,159 $4,652 $2,170 $308 $5,332 $16,621
A. HATFIELD HALL 8/4 PCPA Volunteers Bridgetown Morris Men 0 1 203 0 $0 $0 $0 $0 $0 $0 $0
8/4 PCPA Music on Main Street Shanghai Woolies 0 1 603 0 $0 $0 $0 $0 $0 $3,402 $3,402
8/7 Int'l Designers Society Reception 0 1 1,046 0 $0 $1,695 $2,835 $0 $0 $60,663 $65,193
8/11 PCPA Volunteers Brooklyn Street Jazz 0 1 224 0 $0 $0 $0 $0 $0 $0 $0
8/11 PCPA Music on Main Street Freak Mountain Ramblers 0 1 511 0 $0 $0 $0 $0 $0 $4,646 $4,646
8/18 PCPA Volunteers Mistral 0 1 103 0 $0 $0 $0 $0 $0 $0 $0
8/18 PCPA Music on Main Street Dr. Theopolis 0 1 605 0 $0 $0 $0 $0 $0 $5,524 $5,524
8/25 PCPA Volunteers Northwest Professional Dance 0 1 306 0 $0 $0 $0 $0 $0 $0 $0
8/25 PCPA Music on Main Street Derby, with the Angry Orts 0 1 464 0 $0 $0 $0 $0 $0 $4,362 $4,362
KELLER CAFE $10,941 $10,941
ARTBAR $14,183 $14,183
PCPA CATERING $3,838 $3,838
TOTALS 5 20 22,849 18,897 49% $926,776 $52,698 $70,332 $64,372 $5,086 $148,437 $340,925
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PCPA MONTHLY ANALYSIS AUGUST 2009
LOAD-IN/ GROSS GROSS GROSS
FACILITY LOAD-OUT |NO. OF| TOTAL PAID % TICKET CHARGES & | USER'S FOOD & | REVENUE
NAME DATE PRESENTER EVENT DARK DAYS | PERF. | ATTEND.|ATTEND.| SOLD SALES RENT REIMBURSE. FEE SOUVEN. BEV. EARNED
KELLER 8/25 to 30 Broadway Across America |Fiddler on the Roof 1 8 23,049 23,332 100% $1,106,171 | $37,500 $32,314 $75,829 $7,973| $43,070 $196,686
ASCH 8/21 Mills Entertainment Lisa Williams 0 1 706 695 25% $48,538 $3,663 $3,764 $2,747 $92 $1,214 $11,480
8/28 PMC Entertainment Diana Krall 0 1 2,158 2,151 77% $182,165 $11,000 $11,709 $10,311 $613 $3,545 $37,178
NEWMARK 8/14 to 15 NW Dance Project NW Dance Project 0 2 818 781 44% $24,680 $1,820 $5,971 $1,598 $0 $678 $10,067
8/20 to 21 Gertescca Touring Inc. John Tesh 0 2 1,268 1,008 57% $32,238 $2,620 $6,050 $2,262 $731 $2,940 $14,603
8/23 Outback Concerts Demetri Martin 0 2 1,676 1,761 100% $61,635 $2,350 $3,424 $3,522 $0 $1,265 $10,561
WINNINGSTAD $0 $0
BRUNISH HALL $0 $0
A. HATFIELD HALL $0 $0
MISCELLANEOUS 8/5 PCPA Stolen Sweets 0 1 703 0 $0 $0 $0 $0 $0 $3,132 $3,132
8/12 PCPA Auto Pilot/Lovers & Old Believers 0 1 409 0 $0 $0 $0 $0 $0 $2,094 $2,094
8/19 PCPA Bobby Torres 0 1 348 0 $0 $0 $0 $0 $0 $2,712 $2,712
8/26 PCPA Minus Five 0 1 536 0 $0 $0 $0 $0 $0 $3,826 $3,826
Keller Café $11,759 $11,759
ArtBar $8,345 $8,345
PCPA Catering $40 $40
TOTALS 1 20 31,671 29,728 67% $1,455,427 | $58,953 $63,232 $96,269 $9,409 $84,620 $312,483
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Monthly Event and Attendance Summary
July 1, 2009 - June 30, 2010

MONTH

KELLER

ASCH

NEWMARK

WINNINGSTAD

BRUNISH

LOBBY/OTHER

TOTALS
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Other includes Main Street

Monthly Event and Attendance Summary
July 1, 2010 - June 30, 2011

Month

KELLER

ASCH

NEWMARK

WINNINGSTAD

BRUNISH

LOBBY/OTHER

TOTALS

Events
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July

1
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7,079

2
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79

29
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Other includes Main Street

Total to Date Change

Events
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30,692

4 2,616
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7

1,772
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40,614
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14%
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OCC Event Analysis Monthly Revenue Report August 2010

OCC AUG 2010 MISC 08/01/10 0 Accounting/N |Accounting/ |Accounting/N 0 31 0 $0 $985 $5,746 $32,649 $0 $0 $0 $0 $0 $466 $2,118 $0 $0 $41,964

NON-EVENT on-Event Non-event |on-Event

ACTIVITIES/BILLINGS

JEOL USA Inc. 08/02/10 12 New Meeting/Sem|Meeting National 4,912 4 0 $0 $2,790 $0 $0 $0 $83 $83 $0 $0 $0 $720 $1,560 $100 $5,335
inar

Gatan Meeting 08/02/10 12 New Meeting/Sem|Meeting Local 1,622 2 0 $0 $0 $0 $0 $15 $463 $92 $0 $0 $0 $0 $520 $0 $1,090
inar

FEI Company Meeting 08/02/10 9 New Meeting/Sem|Meeting 1,294 3 0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $400 $0 $400
inar

Carl Zeiss Meeting 08/02/10 0 New Meeting/Sem|Meeting National 647 1 0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $200 $0 $200
inar

SEPG - Software 08/03/10 16 In-house Meeting/Sem|In-house 0 1 0 $0 $243 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $243

Engineering Institue inar

planning meeting/tasting

(17037)

Oregon's 3 Shows in 1! |08/05/10 148 New Trade Show |Tradeshow |[State 62,424 1 1 $0 $162 $0 $0 $0 $468 $1,776 $0 $0 $0 $275 $3,250 $437 $6,368

Wiley-Blackwell 08/05/10 15 New Breakfast Meeting Local 811 1 0 $0 $373 $0 $0 $0 $0 $0 $0 $0 $0 $0 $260 $0 $633

Publishing: Scanning
Editorial Board Meeting

Happy Retirement Bill 08/05/10 20 In-house Reception  |In-house Local 1,772 1 0 $0 $228 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $228
Hayes!
OCC Summer Tasting & [08/06/10 123 Repeat Lunch In-house Local 16,400 1 1 $0 $6,173 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $6,173

Open House - "Mad
Hatter's Tea Party"

OfficeMax Hood To 08/07/10 5,200 New Sporting Miscellaneou |National 271,766 12 1 $0 $0 $0 $0 $0 $925 $608 $99 $0 $0 $550| $11,038 $336 $13,556
Coast, Integra Telecom Event/Athleti |s/Other
Portland To Coast Walk, cs

OHSU Sports Medicine
High School Challenge
Relay Packet Pickup

SSQF Level 1 Instructor [08/07/10 0 New Meeting/Sem|Meeting 12,005 1 5 $0 $0 $0 $0 $0 $6 $0 $0 $0 $0 $0 $1,825 $0 $1,831
Training inar
American Association of [08/11/10 580 Repeat Annual Convention [National 543,551 3 5 TRUE $0 $188,074 $3,168 $36 $930 $19,513 $15,073 $3,491 $1,293 $0 $2,794| $26,950| $3,864 $265,186
Naturopathic Physicians Convention/ |w/
(AANP) 25th Annual Conference |Tradeshow
Convention
AANP Pre-Con 08/09/10 0 In-house Meeting/Sem|In-house 0 1 0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0
inar
Cognitive Science 08/10/10 0 In-house Accounting/ |In-house 0 1 0 $0 $20 $0 $0 $0 $0 $0 $0 $0 $0 $67 $0 $0 $87
Society Pre-Con -- In- Non-event
House
OCC CPR Training 08/10/10 0 In-house Training In-house Local 1,228 1 0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0
Medicaid Management  |08/15/10 963 New Annual Convention [National 338,431 5 1 TRUE $0 $224,917 $4,033 $0 $48 $23,979 $9,215| $19,455 $3,135 $0| $10,628| $34,620| $5,077 $335,107
Information Systems: Convention/ |w/
MMIS Conference 2010 Conference |Tradeshow
Noridian Administrative |08/16/10 0 New Meeting/Sem|Meeting National 3,132 3 1 $0 $383 $0 $0 $60 $1,100 $48 $1,170 $0 $0 $270 $720 $0 $3,751
Services inar
Molina HealthCare 08/16/10 100 New Reception Food & National 5,182 4 1 $0 $14,671 $0 $0 $0 $1,085 $389 $445 $0 $0 $1,101 $1,350 $1,410 $20,451
Beverage/Ca
tering
ACS, A Xerox Company - |08/16/10 100 New Reception Food & National 0 1 0 $0 $5,657 $0 $0 $0 $0 $0 $0 $0 $0 $222 $0 $100 $5,979
Private Reception Beverage/Ca
tering
FOX Systems 08/16/10 10 New Meeting/Sem|Meeting National 6,693 3 0 $0 $35 $0 $0 $0 $0 $0 $0 $0 $0 $15 $1,710 $0 $1,760
inar
Microsoft Staff Meeting  |08/16/10 12 New Meeting/Sem|Meeting National 2,211 3 0 $0 $131 $0 $0 $0 $0 $0 $0 $0 $0 $315 $570 $0 $1,016
inar
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OCC Event Analysis Monthly Revenue Report August 2010

CA Technologies 08/16/10 40 New Meeting/Sem|Meeting National 3,030 3 0 $0 $153 $0 $0 $0 $1,545 $0 $0 $0 $0 $207 $720 $90 $2,715
inar
MMIS 2010 CNSI 08/16/10 15 New Exhibits Meeting National 4,131 3 0 $0 $257 $0 $0 $0 $250 $184 $0 $0 $0 $1,278 $1,140 $0 $3,109
Demonstration Room
OCC CPR Training 08/16/10 0 In-house Training In-house Local 811 1 0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0
Infocrossing Healthcare |08/16/10 15 New Meeting/Sem|Meeting National 5,622 3 0 $0 $1,757 $0 $0 $0 $38 $79 $0 $0 $0 $705 $1,410 $200 $4,189
Services inar
Ingenix/i3 08/16/10 4 New Meeting/Sem|Meeting National 660 4 0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $300 $0 $300
inar
Edifecs 08/16/10 10 New Meeting/Sem|Meeting National 2,850 3 0 $0 $268 $0 $0 $70 $75 $83 $640 $0 $0 $270 $825 $0 $2,231
inar
SourcePulse: MITA 08/16/10 0 New Reception  |Food & 1,228 1 0 $0 $577 $0 $0 $0 $205 $0 $0 $0 $0 $0 $0 $100 $882
Enthusiasts Reception Beverage/Ca
tering
Union Negotiations 08/16/10 15 In-house Meeting/Sem|In-house 2,033 1 0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0
inar
Farwest Show Pre Con -- |08/17/10 0 In-house Accounting/ |In-house 0 1 0 $0 $19 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $19
In House Non-event
Kaiser Permanente 08/17/10 624 Repeat Meeting/Sem|Meeting Local 25,500 1 0 $0 $39,589 $0 $1,872 $0 $6,997 $92 $0 $0 $0 $3,855 $0 $1,815 $54,220
Dental Program All Staff inar
Meeting
OCC CPR Training 08/18/10 9 In-house Training In-house Local 1,228 1 0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0
OCC CPR Training 08/19/10 10 In-house Training In-house Local 1,228 1 0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0
Metro Service Awards 08/19/10 25 In-house Lunch In-house Local 1,772 1 0 $0 $281 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $281
Luncheon
Best Practices 08/20/10 0 In-house Accounting/ |In-house 0 1 0 $0 $86 $0 $0 $0 $0 $0 $0 $0 $0 $10 $0 $0 $96
Construction Non-event

Management Team
Meeting -- In House
Farwest Show 2010 08/26/10 8,500 Repeat Annual Convention |National 1,905,837 3 5 TRUE $0 $11,792 $48,196 $0 $770 $9,175 $37,065 $6,132 $6,240 $0 $3,881| $108,334| $6,857 $238,441
Convention/ |w/

Conference |Tradeshow

OCC CPR Training 08/22/10 15 In-house Training In-house Local 1,228 1 0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0

In-House: OCC to sell 08/23/10 0 Accounting/N |Accounting/ |In-house Local 0 3 0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0

daily exhibitor passes for on-Event Non-event

Farwest

World Wide Group - 08/25/10 600 Repeat Meeting/Sem|Meeting Regional 8,900 1 0 $0 $160 $0 $0 $0 $390 $83 $0 $0 $0 $165 $2,500 $0 $3,298

Second Look Meeting inar

OCC CPR Training 08/25/10 5 In-house Training In-house Local 1,228 1 0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0

Decorators Meeting 08/27/10 26 In-house Meeting/Sem|In-house Local 1,875 1 0 $0 $231 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $231
inar

Comcast SportsNet - 08/29/10 0 New Entertainme |Meeting Local 5,719 1 1 $0 $911 $0 $0 $150 $26 $798 $0 $0 $0 $0 $1,350 $125 $3,360

Wanted Adventure nt

Women Casting Call

Travel Portland TAP 08/31/10 34 In-house Meeting/Sem|Meeting Local 1,875 1 0 $0 $56 $0 $0 $0 $538 $0 $0 $0 $0 $225 $0 $0 $819

Training Session inar

Total 17,267 3,250,836 $201,552 $1,025,548
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OCC Event Analysis Monthly Revenue Report August 09 Historical Comparison

OCC AUG 2009 MISC  [08/01/09 1 Accounting/No |Accounting/N | Accounting/N 0 31 $0 $1,483 $331| $40,053 $0 $0 $0 $0 $0 $0 $3,528 $0 $0|  $45,394

NON-EVENT n-Event on-event on-Event

MERC/Aramark - 08/02/09 17 In-house Meeting/Semi |In-house Local 25,200 3 $0 $3,137 $0 $0 $0 $1,385 $0 $0 $0 $0 $0 $0 $0 $4,522

Aramark Regional nar

Shark Vacuum Obstacle |08/04/09 25 New Film/Photosho|Miscellaneou |Local 60,000 1 $0 $849 $0 $0 $0 $0 $427 $0 $0 $0 $275 $3,000 $0 $4,551

Course (TV Shoot) ot s/Other

Sock Summit 08/06/09 4,301 New Trade Show |Tradeshow |Regional 733,784 4 $0 $20,258 $45,489 $50 $0 $120 $10,313 $4,710 $0 $0 $1,325| $36,908 $5,463| $124,636

Millie Lewis AMTC 08/08/09 230 Repeat Meeting/Semi |Meeting Local 4,662 2 $0 $0 $0 $0 $0 $385 $79 $0 $0 $0 $25 $1,225 $0 $1,714

Auditions nar

Farwest Precon 08/10/09 12 In-house Miscellaneous [In-house Local 0 1 $0 $61 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $61

OCC All Staff Retreat 08/12/09 116 In-house Meeting/Semi |In-house Local 6,300 1 $0 $3,786 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $3,786
nar

World Wide Dream 08/13/09 500 Repeat Meeting/Semi |Meeting Regional 12,600 1 $0 $130 $0 $0 $0 $390 $79 $0 $0 $0 $165 $3,200 $0 $3,964

Builders "Second Look nar

Intel Mobility Wireless 08/14/09 186 New Dinner Food & Local 13,100 1 $0 $13,280 $88 $558 $0 $31 $129 $0 $0 $0 $0 $0 $200 $14,286

Group Celebration Beverage/Ca

INHOUSE ACHIEVE 08/14/09 20 In-house Meeting/Semi |In-house Local 0 1 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0

GREEN PLNG MTG nar

Farwest Show 2009 08/20/09 8,120 Repeat Annual Convention |National 2,186,820 3 TRUE $0 $40,798 $63,732 $0 $0 $9,318 $38,690 $5,691 $7,208 $0 $2,730| $128,133 $7,435| $303,735
Convention/C |w/

HOLD for OCC to sell  |08/17/09 1 In-house Accounting/N |In-house Local 0 3 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0

daily exhibitor passes on-event

Fidelity National 08/18/09 325 Repeat Meeting/Semi |Meeting Local 23,374 2 $0 $20,293 $0 $1,480 $0 $4,100 $0 $0 $0 $0 $0 $3,993 $0 $29,865

Financial nar

INHOUSE MERC PR 08/20/09 15 In-house Meeting/Semi |In-house Local 0 1 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0

MTG nar

INHSE JOB SHARE 08/20/09 3 In-house Meeting/Semi |In-house Local 0 1 $0 $33 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $33

INTERVIEWS nar

Amway National 08/21/09 1,000 |Repeat Meeting/Semi |Meeting National 130,338 2 $0 $3,420 $0 $0 $605 $21,714 $1,591 $8,170 $0 $0 $689] $18,735 $6,562 $61,485

Spotlight Tour nar

Kellogg Garden 08/21/09 45 New Breakfast Food & Local 1,818 1 $0 $1,320 $0 $0 $0 $298 $0 $365 $0 $0 $0 $0 $0 $1,983

Products Beverage/Ca

Millie Lewis AMTC 08/22/09 20 Repeat Meeting/Semi |Meeting Local 3,750 2 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $810 $0 $810

Orientation & Workshop nar

Oregon Convention 08/25/09 10 In-house Meeting/Semi |Meeting Local 2,238 1 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0

Center Volunteers - nar

Outside AV Suppliers  |08/26/09 43 In-house Meeting/Semi |In-house Local 1,772 1 $0 $558 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $558

Meeting with OCC nar

Total 14,990 3,205,756 $196,004 $601,384
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Expo Center Event Analysis

August 2010 Consumer Trade Misc. Conv. #of Event /O Use Attendance Rental Equipment Concessions  Catering Utilities Parking Total
Events Days Days %
Commission Meeting 4 1 1 1 20 500 500
Los Tigres Del Norte 20 1 1 1 1 2,825 7,350 15,340 161 7,801 30,652
Collectors West Gun and Knife Show 20-22 1 1 3 2 4,295 10,635 500 7,266 781 20,377 39,559
VW Product Launch 23-24 1 1 2 1 74 10,020 3,613 456 14,089
1 3 4 7 4 6% 7,214 28,005 500 22,606 4,113 942 28,634 84,800
FY 2010-11
July 3 5 7 17 8 28% 16,513 118,034 1,737 91,719 9,347 7,473 85,089 313,399
August 1 3 4 7 4 6% 7,214 28,005 500 22,606 4,113 942 28,634 84,800
September 0
October 0
November 0
December 0
January 0
February 0
March 0
April 0
May 0
June 0
Total to Date 4 8 11 24 12 17% 23,727 146,039 2,237 114,325 13,460 8,415 113,723 398,199
Month to Month Comparison -3 0 2 0 -1 -3 -4 -6% -2,965 405 -983 -10,255 4,113 -1,138 -5,033 -12,891
Year to Date Comparison -3 0 7 0 3 4 -3 -3% -4,114 29,481 -621 -19,431 8,460 -3,354 -7,850 6,685
FY 2009-10
July 3 3 10 7 21% 17,662 88,958 1,375 100,895 5,000 9,689 87,906 293,823
August 4 1 5 10 8 12% 10,179 27,600 1,483 32,861 2,080 33,667 97,691
September 10 4 14 31 27 41% 30,039 136,994 3,106 81,530 5,349 29,648 134,313 390,940
October 5 5 11 24 18 32% 26,720 92,242 2,836 110,235 11,489 28,257 110,805 355,864
November 8 8 26 22  58% 69,085 142,143 1,903 65,784 1,058 18,552 184,705 414,145
December 2 2 6 5 16% 33,814 77,410 1,625 127,317 10,655 137,326 354,333
January 5 1 6 12 24 18 55% 32,102 240,275 11,015 171,711 79,833 22,365 161,829 687,028
February 6 3 9 22 22 62% 81,063 203,208 2,730 408,157 17,190 37,639 305,241 974,165
March 9 1 10 25 18 53% 47,929 161,608 2,261 121,293 14,978 26,209 167,759 494,108
April 9 1 1 10 20 22 50% 48,991 164,798 1,306 239,180 23,188 10,345 72,402 511,219
May 5 1 3 9 17 14 18% 12,069 68,031 3,153 27,891 61,840 7,422 49,446 217,783
June 1 4 5 7 6 11% 10,963 26,126 4,300 30,157 3,436 2,020 34,509 100,548
Total to Date 67 28 98 222 187 36% 420,616 1,429,393 37,093 1,517,011 223,361 204,881 1,479,908 4,891,647

Expo August 2010 Event Analysis.xls

October 6, 2010 MERC Commission Packet
Page 9



MERC
Commission
Meeting

October 6, 2010
11:30 am

6.0 - Ethics Law Overview

October 6, 2010 MERC Commission Packet
Page 10



kN

-~ OREGON
GOVERNMENT ETHICS
LAW

A GUIDE FOR.PI OFFICIALS
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DISCLAIMER

ORS 244.320. ORS 244.320 requires this publication’to gxplain in understandable terms
the requirements of Oregon Government Ethics |

: e Oregon Government Ethics
Commission’s interpretation of those requirem owardithat end, statutes and rules
have been summarized and paraphrased in this guide. Thetefore, the discussion in this

guide should not be used as a substitute eview of the specific statutes and rules.

This guide has been approved by the Oregon Governm %ﬁthics Commission pursuant to

Any public official, business or any person s
any action or transaction carried oyt
this guide. “In accordance with” th that the fact circumstances of any

iness or person shall not be liable

?
There may be other laws qr regulations not in the jurisdiction of the Commission that
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INTRODUCTION

In 1974, voters approved a statewide ballot measure to create the Oregon Government
Ethics Commission (Commission). The measure established laws that are contained in
Chapter 244 of the Oregon Revised Statutes (ORS).

When the Commission was established, it was given jurisdiction to implement and enforce
the provisions in ORS Chapter 244 related to the conduct of public officials. In addition,
the Commission has jurisdiction for ORS 171.725 through 171.992, related to lobbying
regulations, and ORS 192.660, which are the executive.session provisions of Oregon
Public Meetings law.

The Commission publishes a guide for lobbyistsan Qtfs or employers of lobbyists

ide for public officials includes a
ing activities, which are
especially true n a lobbying activity

involves paying the expenses for meals, IOd\Ui%gll’ travet, entertai t or other financial
benefits of a legislative or executive official. e\r{sé ific circumst s, ORS Chapter
244 would allow the payment of suc{r?expenses, ut the public official may have a reporting

he sourceof the payment may be required to
register as a lobbyist or report the expenditure N you ave questions regarding registering
i for Tpbbying nditures, please refer fo our

executive sess'gn&l@r atutety atthetity for executive sessions is limited to specific
topics ‘or procedures hissgui éﬁe&% uss that portion of the Oregon Public
Meetings I{iff%t‘ there'is adetqjled discussiorof ORS 192.660 in the Attorney General's
Public ecords an tings Manual, available on-line at
ic_r

www.doi.statva\.@hs,s/publ cords uat.shtml.

N
This guide will discu w the pravisions in ORS Chapter 244 apply to public officials and
will summarize Commissian pfocédures. It should be used in conjunction with applicable
statutes and rules. ltisi teg}iét/:l to be a useful discussion, in understandable terms, of
topics and issues that are oftén the focus of inquiries the Commission receives from public
. officials and citizens. This guide should not be used as a substitute for a review of the

specific statutes and rules.

You will find links to ORS Chapter 244, ORS Chapter 171.725 through 171.992, relevant
Oregon Administrative Rules (OAR), and other publications referenced in this guide on the
Commission’s website at www.oregon.gov/ogec. Questions or comments may be
submitted to the Commission by email at ogec.mail@state.or.us, by Fax to 503-373-1456
or by telephone to 503-378-51056. ‘

*dekkd
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JURISDICTION

The jurisdiction of the Oregon Government Ethics Commission is limited to provisions in
ORS Chapter 244, ORS 171.725 through 171.992 and ORS 192.660. Other Oregon

statutes regulate the activities of elected officials and public employees in ‘a number of

 areas outside the jurisdiction of this Commission. Some examples are:

» The Elections Division of the Secretary of State s Oﬁ' ice regu[ates campalgn finance
and campaign activities.

« Criminal activity of any type would fall under the jarisdiction of federal, state or local
law enforcement.

+ The Commission does not have juri i laws that govern public
meetings or records, except for the i rovisions in ORS 192.660.

e The Oregon Bureau of Labor and™“ndusiri€s i i cases involving
i basis of race,
religion, disability or gender:

There are occasions when a public iQ eonduct that may be viewed as
unethical, but that condu€t may hot bg g j egon Government Ethics law.
Without an apparent iQlation, | me examples of conduct by
public officials that afe nét within gauth ity of the Commission to address:

. ? i g pro o s that are not acted upon.
e Publica or exercising poor judgment when administering public
mone

» Public officials\peing rude or unmannerly.

¢ Public officials using-deception or misrepresenting information or events.

While the conduct described above may not be addressed in Oregon Government Ethics
law, public agency policies and procedures may prohibit or redress the behavior. Please
contact the Commission staff if you need further clarification regarding how the Oregon
Government Ethics law may apply to circumstances you may encounter.

hdkkkk
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PUBLIC OFFICIAL: AN OVERVIEW

The provisions in Oregon Government Ethics law restrict some choices, decisions or
actions of a public official. The restrictions placed on public officials are different than
those placed on private citizens because service in a public office is a public trust and the
provisions in ORS Chapter 244 were enacted to provide one safeguard for that trust.

Pubiic officials must know that they are held personally responsible for complying with the
provisions in Oregon Government Ethics law. This means that each public official must
make a personal judgment in deciding such matters as-the use of official position for
financial gain, what gifts are appropriate to accept, })r when to disclose the nature of
conflicts of interest. If a public official fails to compl»wnth e operative statutes, a violation
cannot be dismissed by placing the biame on the plub icial's government employer or
the governing body represented by the public offic

to familiarize themselves with the wide vari f\rmatton or training
on the provisions in Oregon Government Et irst, there arethg statutes in ORS
Chapter 244 and the Oregon Adnijnistrative R ( AR} in Chapter 199. Second, the
Commission website, www.oregon.gov %ec offe | ormation, training and links to this
guide, ORS Chapter 244 and OAR C N vemment agencies offer training
or the agency may reques lt‘ff m th % ssi t ers. There are a number of
membership organizatighs S,/SUC af?/m ities, Association of Oregon
Counties, Oregon Sclioo Boards S 00|at| d Ore pec:al Districts Association that -
provide training to pu crofficial frgm the vernment members. |t is imperative for
oty

Since compliance is the personal responiiei‘I;: of each public official, public officials need
h

government a nj atlonS‘th t empioy or represent public officials to ensure

their public ic: rainjrg in \rernment Ethics law. Those that fail to
adis e ice to th ubllc officials who they employ or who
represent th
s the corhe

provide this t |n|ng
~ One provision, VN ston of Oregon Govemment Ethics law, prohibits public. . -
officials from usmg w use their official positions or offices to obtain a financial .
i

C

benefit for themselv
' opportun:tles that would o erwise be available but for the position or office he!d

Public officials are allowed to receive salary and reimbursed expenses from their own
government agencies. Under specific conditions public ofF cials may also accept gifts. This
guide will discuss those provisions.

Another provision that frequently applies to public officials when engaged in official actions
of their official positions or offices is the requirement to disclose the nature of conflicts of
interest. This guide will discuss the definition of a conflict of interest and describe the
methods a public official must follow when met with a conflict of interest.

There is a requirement for somé public officials who are elected to offices or hold other
select positions to file an Annual Verified Statement of Economic Interest form. This guide

Public Official Guide
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will discuss that filing requirement.

It is important for both public officials and members of the general public served by public
officials to know that the provisions in Oregon Government Ethics law apply to the actions
and conduct of individual public officials and not the actions of state and local governing
bodies or government agencies. Each individual public official is personally responsible for
complying with provisions in ORS Chapter 244. The statutes and rules discussed or
illustrated in this guide do not and cannot address every set of circumstances a public
official may encounter. When a public official is anticipating an official action or
participation in an official event they must make a personal judgment as to the propriety of
the action or the participation. The Commission staff is ilable to discuss the issues and
offer guidance in making such judgments. |

ge.ofactions, situations or events
state orloeal government.- This guide
ply to circumstances that most public

which a public official may encounter while sepving
provides a discussion of the provisions that
officials may encounter.

Oregon Government Ethics law addresses i@v/vjpj
n

Public Official Guide
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A PUBLIC OFFICIAL

Are you a public official?

“Public official” is defined in ORS 244.020(14) as any person who, when an alleged
violation of ORS Chapter 244 occurs, is serving the State of Oregon or.any of its political
subdivisions orany other public body.as defined-in ORS 174.109 as an elected official,
appointed official, employee or agent, irrespective of whether the person is compensated
for the services.

There are approximately 200,000 public officials in Oregén.>You are a public official if you

are:

» FElected or appointed to an office or positjo

county or city government.

4>cai subdivisions, such as the
k& Sciences University.

« Anyone serving the State-of Orego i Qt
State Accident \eg

The Commission has a edq,}l;%ul , add%on | language used to clarify the use of “agent
in the definition-of-*publicefficial.” ThHa @%s OAR 199-005-0035(7):

“‘As ef'gé‘ir:\o\RS 4. 14), a publi€ official includes anyone serving the State

of Oregon or any obits\political subdivisions or any other public body in any of the

listed cap cgies, includi g n “agent.” An “agent” means any individual

performin vernmental rk:nCﬁ hs. Governmental functions are services provided

on behalf o ﬁe}sov;;n wient as distinguished from services provided to the

government. Thlxs: Fﬂde private contractors and volunteers, depending on the

circumstances. This tegm shall be interpreted to be consistent with Attorney General
0)-" .

Opinion No. 8214 (1
If | am a volunteer, does that make me a public official?

Look back at the definition of a public official. [f the position for which you have
volunteered serves the State of Oregon or any of its political subdivisions or any other
public body, “irrespective of whether” you are “compensated” you are a public official. Itis
difficult to determine how many public officials are volunteers, but the number may
approach 50,000. Volunteers may be elected, appointed or selected by the government
agency or public body to hold a position or office or to provide services.

Among the public officials who volunteer, there are elected or appointed members of

Public Official Guide _
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governing bodies of state boards or commissions, city councils, planning commissions, fire
districts, school districts and many others. - There are also many who apply and are
selected to perform duties for a government agency, board or commission without
compensation, such as fire fighters, reserve law enforcement officers and parks or
recreation staff members. :

The Commission recognizes that there are many who volunteer to work without
compensation for many state and local government agencies, boards, commissions and
special districts. This guide provides criteria to identify volunteers who will be considered
public officials when applying the provisions in ORS Chapter 244. '

If any one of the following eiements apply to a volunteew/n;sition, the person holding that

e The volunteer position includ \ e
1. Responsi I(— X(:tflcd ':> \
2. The duge \Rglqr ed ata’schedul
3

. Volunte providesd ith the yse of the public agency’s resources and

ould-havé a pecuniary impact on any person,
tion se the public agency.

in locating and eradicating invasive plants from public
r seasonai events.

What does a public official need to know about relatives?

Public officials need to know how Oregon Government Ethics law defines who a “relative”
is. Public officials must always comply with state law when participating in official actions

that could result in personal financial benefits and also when parhmpatmg in official actions
that could result in financial benefits for a relative.

There are provisions in ORS Chapter 244 that restrict or prohibit a public official from using
or attempting to use official actions of the position held to benefit a relative; or may limit the
value of financial benefits accepted by a relative of the public official or may require the
public official to disclose the nature of a conflict of interest when a relative may receive a
financial benefit.

Public Official Guide _ :
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In everyday conversation the use of “relative” is applied to a broader spectrum of
individuals with “family ties” than those defined as relatives in ORS 244.020(15). When a
provision in ORS Chapter 244 refers to “relative” it means one of the foliowing:

Spouse of a public official or candidate

Children of a public official or candidate

Children of the spouse of a public official or candidate

Siblings of a public official or candidate

Siblings of the spouse of a public official or candjdate

Spouse of siblings of a public official or candld te

Spouse of siblings of the spouse of a putyc Q or candldate
Parents of the of public official or candlda

Parents of the spouse of a public offici a’l candida

Person for whom the public off|C|al opta cf date has
Person benefiting from a publ |C|al when ben
official’'s public employment

e Personwho prowdes benefits to ap
from the person's employmg nt

al support obligation
its_are from the public

How do the laws apply to a pubh
private business?

As with the definitio of@u lic offici now how Oregon Government
Ethics law defines wh “busipess” is ON at a "business with which the person is
associated is.” \mcﬁL m public official exercises when participating in
actions thW sul%hr:\] inay ma?b\ene%?xé public official or a relative of the public
official shouyld be used a lc' ating in actions that could result in a financial benefit to

a busmess‘%i hwhich the}) ic official or the relative is associated.

There are provisio s i ahter 244 that restrict or prohibit a public official from using
actions of the positio en fit a business with which the public official or a relative
is associated. The provisi also require the public official to disclose the nature of a
conflict of interest whenw may receive a financial benefit.

ORS 244.020(2) provides the definition‘of a “business,” paraphrased as foliows:

+ A “business” is a legal entity that has been formed for the purpose of producing
income.

¢ Excluded from this definition are income-producing organizations that are not-for-
profit and tax exempt under section 501(c) of the Internal Revenue Code, if a public
official or a relative of the public official holds mernbershlp or an unpaid position as
a member of the board of directors.

Public Official Guide
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e It is important to remember that state and local government or special district
entities are not formed for the purpose of producing income, which means they are
not businesses. _ :

ORS 244.020(3) provides the definition of a “business with which the person is
associated,” paraphrased as follows: ' '

In brief, a public official or the relative of the public official is associated with a business in
the following circumstances: :

» When, during the preceding calendar year, a p}lﬁf?oﬁiciai or relative has held a

: position as director, officer, owner, employee.0r agent of a private business or a

closely held corporation in which the public offi relative held or currently holds
stock, stock options, equity interest or debhtipstrument over $1,000.

or currently owns stock, equity i ebt instruments of

$100,000 or more in a publicly held \d .
ifector or officer of a publicly held

C
quin Qm to file an Annual Verified

Statement of Economic Intexest form ahd the Esiness is listed as a source of
household inco '

» When the public official o
corporation. -

Public Official Guide
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USE OF POSITION OR OFFICE

What are the provisions of law that prohibit a public official from using the position
or office held for financial gain? '

As defined earlier, public officials become public officials through employment,
appointment, election or volunteering. ORS 244.040(1) prohibits every public official from
using or attempting to use the position held as a public official to obtain a financial benefit,
if the opportunity for the financial benefit would not otherwise be available but for the
position held by the public official. The financial benefit prohibited can be either an
opportunity for gain or to avoid an expense.

Not only is a public official prohibited from using the€ position as a public official to receive
using or attempting to use

certain financial benefits, but the public official i ibited.f

the position as a public official to obtain fir;?fy.r/:?%neﬁts fora relative or a member of the
public official's household. Also prohibited-s %se or attemp a\use of the public official
position to obtain financial benefits for a busi ss with which the ic official, a relative,
or a member of the public official’s househgki is\assdciated. '

el ation that is confidential and not

| S 244.040(4) specifically prohibits public
officials from attempting tguse-confidential in ion gai e\d because of the position held
or by carrying out asg‘g{c: ties to t u %@Lﬁicial's personal gain. ORS
244.040(5) also prohibits” a folh‘»\e pu%l\lc\o cial fr ftempting to use confidential
information for person g inif tha czgiden iakinformation was obtained while holding the
position as a public.official, tr hi cesstothe confidential information was obtained.
ORS 244. @ &glmdmss circumstances created when public
officials, whe_are members.ofih 0 erning body of a public body, own or are associated
with a specificty (;,\Zsusine s\ Thetype of business is one that may occasionally send a

Public officials often have access
availabie to members of the genera

nag

representative ofthebusinesswho appears before the governing body on behaif of a client

forafee. Public ofbf Is who are members of governing bodies and own or are employed
by businesses, such ES\Z?T?/, engineering or architectural firm, may encounter

circumstances in which thig'provision may apply. For example, a member of a city council
who is an architect has a devéloper as a client of the architect’s business. If the developer
has a proposed subdivision to be approved by the city council, the architect may not
appear before the city council on behalf of the client developer. Another person
representing the client developer on behalf of the architect’s business may appear, but not
the councilor/architect. '

There are a variety of actions that a public official may take or participate in that could
constitute the prohibited use or attempted use of the public official position. The use of a
position could be voting in a public meeting, placing a signature on a government agency’s
document, making a recommendation, making a purchase with government agency funds,
conducting personal business on a government agency’s time or with a government
agency’s resources [i.e. computers, vehicles, heavy equipment or office machines].

Public Official Guide
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The following examples are offered {o ilustrate what may constitute prohibited use or
attempted use:

¢ The mayor of a city signs a contract obligating the city to pay for janitorial services
provided by a business owned by a relative of the mayor.

¢ A city treasurer signs a city check payable to an office supply business that is
owned by a relative. '

» A city billing clerk falsifies water use records so that the amount billed to the clerk’s:
parents will be less than the actual amount due.

¢ A volunteer firefighter borrows the fire district’s po,v(e\ washer o prepare the exterior
of the volunteer’'s personal residence for pain m/g_ :

s A county public works employee stores m home that is owned by the
employee’s parents in a county building for storing heavy equipment. _

» An employee of a state agency has,a private busi and uses the agency’s
computer to advance the business by promoting, corrr(;%p ing and managing the
activities of the private business.

e . A school district superintendent a ves a signs h wn request for
reimbursement of personal €xpenses theéxsuperifitendent incurred when conducting
official business. \ |

NOTE: While these examptes-are offered o -eqn e of a public official’s position
prohibited by ORS 244, 49@1%{!:@ ractice JP?;\, a % ay also illustrate occasions
where a public official’may be metwith a canflict of irﬁéfes as defined in ORS 244.020(1)
and (12). There are cii¢ %]astanc ‘szfvhen aptublic official may comply with provisions in
ORS 244.040(1)-while vi Qgg/?:o flict_of irterest provisions in ORS 244.120 or the
reverse [O/I?gi 040(7)]. Refe ﬂﬁet,%@ ntents of this guide to locate a detailed
discussionOf i Kar 1

Are thererk circumstan in which a public official may use their position to
accept financiglﬁﬁfits t::St ould“hot otherwise be available but for holding the
position as a publ icial?] |

Yes, ORS 244.040(2)\;)0{/&(124 list of financial benefits that would not otherwise be
available to public officials bat for holding the position as a public official. The following
- financial benefits are not prohibited and may be accepted by a public official and some

may also be accepted by a public official's relative or member of the public official’s
household:

Official Compensation: Public officials may accept any financial benefit that is identified by
the public body served by the public official as part of the “official compensation package”
of the public official. If the public body identifies such benefits as salary, health insurance
or various paid allowances in the employment agreement or contract of a public official,
those financial benefits are part of the “official compensation package.” [ORS
244.040(2)(a)] :

Public Official Guide
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OAR 199-005-0035(3) provides a definition of “official compensation package:”

An “official compensation package” means the wages and other benefits
provided to the public official. To be part of the public official's “official
compensation package”, the wages and benefits must have been specificaily
approved by the public body in a formal manner, such as through a union
contract, an employment contract, or other adopted personnel policies that apply
generally to employees or other public officials. “Official compensation package”
also includes the direct payment of a public official's expenses by the public
body, in accordance with the public body's policies.

The Commission often receives complaints that allege
attempting to the position held to gain financial beriefit
Occasionally the financial benefits in these complaints a amed through the use of the
public body’s resources. Some examples are,u/se T a vehi r personal transportation,
use of a computer for a personal private businhe enterpnse o) of telecommunications
equipment for personal business. Some Qip\sedents to complaint hat involve the use a
public body’s resources will defend their as being consis with an informal
longstanding practice. The financj I beneﬂtt {)fﬂma! fro use of a public

at a public official is using or
rohibited by ORS 244.040(1).

body’s resources, from what may b rst ag informal and longstand[ng practice
does not meet the definition of parto aI co ation package.” This is because
the practice has not bjj/spemflcally ppro e the \hbllc body in a formal manner.

\ublic\fp{c}/lal%}q?gt payments from the public

Reimbursement of Expenses
5 reimbursement for e§[ nses the public official has personally paid

official’s public body &
ody’$ business JORS 244.040(2)(c)].
& 199-005-0035(4):

while conducting the publi

The Comm
“reim eans the payment by a public body to a public
official s that pu f expenses incurred in the conduct of official

duties on b If of the public body. Any such repayment must comply with any
applicable la W cigs governing the eligibility of such repayment.”
There are occasions whe one will refer to the payment of a public official’s
expenses by a person or entity other than the public official's public body as a
- reimbursement of expenses. That is not the reimbursement of expenses as used in
ORS 244.040(2)(c) and defined in OAR 198-005-0035(4). If the payment of a public

official's personal expenses does not meet this definition, it may be a financial benefit
prohibited or restricted by other provisions in ORS Chapter 244,

There are occasions when public officials are reimbursed for travel expenses the public
official has paid while conducting official duties on behalf of the public official’s public
body. Sometimes the public body will prearrange for a public official's travel and pay
the expenses in advance. Such advance payments are also viewed by the Commission
as the reimbursement of expenses allowed by ORS 244.040(2)(c).

Public Official Guide ‘
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Some public officials hold positions identified in ORS 244.050 as having a requirement
to file the Annual Verified Statement of Economic Interest (SEI) form in April of each
year. This requirement will be discussed elsewhere in this guide, but some who must
submit the SEI forms believe that travel related expenses paid by the public official’s
public body must be listed in the SEl form. That is not true. Expenses paid by the
public body to their own public officials need not be reported by the public official under
ORS 244.060 [OAR 199-005-0035(4)]. -

Honorarium: Public officials are allowed to accept honorarium by ORS 244.040(2)(b) as it
is defined in ORS 244.020(7). A public official must kriow how honorarium is defined
because there are many occasions when someocne will offér them a financial benefit and
call it an honorarium, but it does not meet the definition ofonorarium in ORS 244.020(7).

A payment or something of economic valuﬁ}en to a u\t'c official in exchange for
services provided by the public official is a/ryh@cporarium when setting of the economic
value has been prevented by custom orprapriety. The services Brovided by a public

official may include but not be limited to sp;% W/c\aﬁ‘ services ided in connection
with an event. A public official may.not accept'ho <he value'e

244.042(3)(a)].

In brief, for a payment or s

several conditions must be :
o The offer of a i f econonitc value cannot be arranged or

agreed to before

Again, public 0% ust be}sure, when they are offered a payment or something of
economic value and iNjs\eferred/to as an honorarium, that it does meet the definition in
ORS 244.020(7). If it doeswiot prieet this definition, it may be a financial benefit prohibited
or restricted by other provisiptis in ORS Chapter 244.

Awards for Professional Achievement: Public officials may accept an award, if the public
official has not solicited the award, and the award is offered to recognize a professional
achievement of the public official [ORS 244.040(2)(d).

Awards for professional achievement should not be confused with awards of appreciation,
allowed by ORS 244.020(6)(b)(C), honorarium allowed by ORS 244.040(2)(b), or gifts that
are allowed or restricted by other provisions in ORS Chapter 244.

Awards for professional achievement are best illustrated by awards that denote national or
_international recognition of a public official's achievement. These awards may also be

Public Official Guide
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offered by public or private organizations in the state that are meant to recognize a public
official for an achievement. Professional achievements recognized may be identified as a
single accomplishment or an accomplishment achieved during a period of time, such as a
calendar year or a public official's career upon retirement. Public officials may be
educators, lawyers, certified public accountants or may hold a doctorate in some field.
These public officials may receive awards recognizing achievements in their fields and
those awards would be considered by the CommISS|0n fo be awards regulated by ORS
244.040(2)(d).

Contributions to Legal Expense Trust Fund: There are provisions in ORS 244.209 that
allow public officials who have become a respondepi a complaint under Oregon
Government Ethics law to establish a legal expense trust fund. ORS 244.040(2)(h) allows
a public official who has established this trust fund 10 sqlieit, accept and be the trustee for
contributions to the estab!ished fund. '

Gifts: Public officials may accept gift RS 244.040(2)(e),(f) a
circumstances in which there are no |Imlt£ he quantity or aég\ te value of gifts that
can be accepted by a public official. Onthe h han s there are ¢i stances when the
aggregate value of gifts accepted by a publi 1al i$ restricted. re may also be
reporting requirements that apply (M\Dt:ﬂg‘ ici

t

who accept gifts and to sources that
provide the gifts. Refer to the table ofc ide to locate a detailed discussion
of issues related to gifts.

nd (g)]. There are
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NEPOTISM

Does Oregon Government Ethics law prevent two or more relatives from being
employees of the same public body?

No. Public officials who are relatives can be employed by the same public body employer
at the same time, or serve on the same governing body of a public body at the same time.

However, ORS Chapter 244 does address the issue of “nepotism.” Nepotism, as used in
ORS Chapter 244, is based on the relative relationship alone. The definition of “relative” in
ORS Chapter 244 [ORS 244.175(4)] takes on a broadér fneaning when applying ORS
244.175 through ORS 244.179:

Spouse of a public official
Children of the public official or spoyse
Parents of the public official or spols

Stepparents of the public official orspause
Stepchildren of the public official or s

Half-sisters of th |IC fﬂcual s
Brothers-in-l offici {ag\se
Sisters-in- Ia»?%) e publlc official ouse
Sons-in-law of b|| official or s

Dau'gkte/rs-\l | t \ffm:g%pouse
/ %% ic off:cta ouse
. p .
e public o cg!
Uncles oYl ubllco cial or spouse
Nieces of th lic offl la or spouse.

What are the provisions that address nepotism?

After complying with the conflict of interest provisions in ORS 244,120, public officials
cannot participate in any personnel action taken by the public agency that would impact the
employment of a relative or member of the public official’s household. A public official may
not participate in the following [ORS 244.177(1)]:

Appointing, employing or promoting

Discharging, firing or demoting

Interviewing

Discussing or debating the appointment, employment, promotion, discharge, firing
or demotion
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NOTE: Public officials who are elected members of the Oregon Legislative Assembly are

not prohibited from participating in employment actions taken on positions held by relatives

of the member’s personal staff [ORS 244.177(2)).

A public official who is assigned duties that include performing “ministerial acts” related to' _

any stage of a relative’'s employment is not prohibited from performing such acts.
“Ministerial acts” would include mailing or filing forms or correspondence, taking and
relaying messages, scheduling appointments or preparing documents and minutes for
public meetings.

mendation for a relative who
or is'subject to any personnel action.

A public official may serve as a reference or provide
has applied for a position of employment, promotio

If a public official has a relative or a membeyp0f the publi icial's household who has
applied to be or serves as an unpaid volunteer;the public offici may participate in any
' . This provision only
does not apply to

Except for the following, a lic officialm i c{sﬁpewise a person who is a
RS

relative or member of thymjcx' i /h)}% 4179
ic offiti I\R:n elected me of the Oregon Legislative Assembly
S -

W (%volunteer for the public body

e household of a public official may be
. ever, this would not apply if the volunteer position is
ody. ok the public body. [ORS 244.179(3)}

dy to adopt policies that specify when a public official,
acting in an official capasity for the public body, may directly supervise a person who is a
relative or member of th licrofficial’'s household.

ekkkd
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PRIVATE EMPLOYMENT OF PUBLIC OFFICIAL

Does Oregon Government Ethics law prohibit a public official from owning a private
business or working for a private employer while continuing empioyment with or
holding a position with a public body?

No. As mentioned earlier, many public officials hold or perform services as volunteers,
meaning there is little or no compensation and they have a private source of income to
maintain a household. There are also public officials who do receive compensation, but for
personal reasons choose to seek additional sources of income. Some obtain employment

with a private business and others establish a priv;at;bu’é‘ ss of their own.
at

NOTE: This guide does not address other wl agency policies that may limit

private employment for public officials.

ORS 244.040(3) prohibits a public official fromdirectly or indirest
the promise of future employment based ont
by the public official’s vote, official action or j
indirectly offer employment under

soliciting or accepting

understanding th e offer is influenced
%«Q?t./ éhy employe 0 may directly or
iti may also violate thi§ provision.

In general, public officials may obtai ent xha private employer or engage in

private income producing activity of thaj ~SThey m s\:'gat use the position held as a

public official to creatfy){:cY ity fi it Y\W lincome. The public official

must also ensure the\th\s‘e is a clear dist cté?)ae‘\t\pﬁeen the use of personal resources
and t

and time for personal ingome pryuc ng activi he use of the public body's time and
hasg cr ted\g\ltg lines for public officials to follow in order to
i

resources. T?(e(;o missil
avoid violating OregonGovernment Ethics n engaged in private employment or a
personally%ggﬁr S %

GUIDELINES FOR OUTSID PLOYMENT OF PUBLIC OFFICIALS

; ~/ | |
1. Public oﬁébﬁ e not to/engage in private business interests or other employment
V

activities on the'% éntal agency’s time.

2. A governmental ég cy.& supplies, facilities, equipment, employees, records or any
other public resources’are not to be used o engage in private business interests.

3. The position as a public official is not to be used to take official action that could
have a financial impact on a private business with which you, a relative or member
of your household are associated. -

4, Confidential information gained as a public official is not to be used to obtain a
financial benefit for the public official, a relative or member of the public official’s
household or a business with which any are associated. _

5. When participating in an official capacity and met with a potential or actual conflict
of interest related to a business, associated with the public official, relative or
household member, the public official must disclose the nature of the conflict of
interest using one of the following methods:

o Employees of governmental agencies must give written notice to their
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appointing authority.

o Elected orappointed public officials must publicly disclose once during each

meeting convened by the governing body they serve.

Public Official Guide
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EMPLOYMENT OF FORMER PUBLIC OFFICIALS

How would Oregon Government Ethics law apply when a former public official is
employed by a business that has a contract with the public body previously
represented by the former public official?

For two years after a public official ceases holding or being employed in a position as a
public official, that public official may not have a direct beneficial financial interest in a
public contract when one of the parties to the contract is the public official's former public
body if the contract was authorized by [ORS 244.047(2) and (3)]:

» The former public official, who authorized the€ontfact while acting in the capacity

previously held as a public official.

¢ The former public official, as a mem i dy [board, commission,
council, bureau, committee], participated in official action to.approve the contract.

“Authorized by" is defined in OAR 199-005-8035(
official had a significant role in tg?\s ntractﬁg\r{::r
selection committee, recommending.gj |, votthg,

roval,
contract. The definition in the rule is pfﬁﬂvoh?\
(ot

ess to include participating on a
iving final authorization or signing a

“As used in ORMUML I ‘IS\'E!& ized by” a public official if
the public official performel a significapt role in selection of a contractor or

the execution%\g t. ) S|gn|1\c}: nt role can include recommending
approval.er-signing.o contrast, including serving on a selection committee or

team, Or ving\tke\ otity for the contract.
What are t striction

official positi

e
» ORS 244.040( rohib}ublic officials from using their official positions or offices
to create a new\e&\o/r;l? t opportunity; otherwise, most former public officials may

&

oyment after I resign, retire or leave my public

enter the private werk fetce with few restrictions.

« Oregon Government Ethics law restricts the subsequent employment of certain
public officials. The restrictions apply to positions listed below:

ORS 244.045(1)
State Agencies:

Director of Department of Consumer and Business Services
Administrator of Division of Finance and Corporate Securities
Administrator of Insurance Division

Administrator of Oregon Liquor Control Commission

Director of Oregon State Lottery

Public Official Guide
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Public Utility Commissioner

1. One year restriction on gaining financial benefits from a private employer in
the activity, occupation or industry that was regulated by the agency for
which the public official was the Director, Administrator or Commissioner.

2. Two year restriction on lobbying or appearing as a representative before the
agency on behalf of the activity, occupation or industry regulated by the
agency for which the public official was the Director, Admlnlstrator or
Commissioner.

3. Two year restriction on disclosing C(;(f dential information gained as the
Director, Administrator or Commissigrier for the agency.

ORS 244.045(2)
Oregon Department of Justice:

Deputy Attorney General
Assistant Attorney Gene \rg
1. Restricted for two yei

they reprej(?ted while wit Kt{exlb}e,m

ORS 244.045(3)
Office of the T

ying.orappearing before an agency that

art e%dJustlce

. Restricted{orehe year from accepting financial benefit from a private entity
with which was investment of $50,000 in one year by the State
Treasurer or Oregon Investment Council.

3. Restricted for one year from being a lobbyist for an investment institution,
manager or consultant or from appearing as a representative of an
investment institution, manager or consultant before the office of State
Treasurer or Cregon Investment Council.

ORS 244.045(4)
Public Officials who invested public funds:

1. Restricte_d for two years from being a lobbyist or appearing before the

Public Official Guide _
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agency, board or commission for which public funds were invested.

2. Restricted for two years from influencing or trying to influence the agency,
board or commission.

' 3. Restricted for two years from disclosing confidential information gained
through employment. ' -

ORS 244.047
Public Officials who authorized a public contract:

1. A public official who authorized or had /ggg%ﬁcant role in a contract while
acting in an official capacity may (zvafh e a direct, beneficial, financial
interest in the public contract for t rs hs%’:ving the official position.

2. A member of a board, comy&m, council, buregu, committee or other
governing body who has paﬂ'gpated in the authorizatien of a public contract
may not have a direct, benefici W,\Qr;rpi’a/\l“)ﬂterest in ublic contract for

it

two years after leaving-the official p i{:
OAR 199-005-0035(6 ), inth “authorized by" means that public
official perfor i in the selection of a contractor or the

execution sighificant_role™can include recommending
approv f(a contrac i committee or team, having the
final au o'zi%?ut ofity or sigiaing a conifact.
ORS 244°045(5)
Depaftm tat (Jl\e\
S Sr d to Native American tribal gaming
relatedto Oregon State Lottery

benefit relat ming from the Lotiery or a Native American Tribe.
2. Restricted for one year from gaining financial benefit from a private employer
- who sells gaming equipment or services. ‘

3. Restricted for one year from tryihg to influence the Depariment of State
Police or from disclosing confidential information.

Exceptions include subsequent employment with the state police,
appointment as an Oregon State Lottery Commissioner, Tribal Gaming
Commissioner or lottery game retailer, or personal gaming activities. ‘
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ORS 244.045(6)
legislative Assembly

Representative
Senator

After a legislator's membership in the Legislative Assembly ends, a legislator
may not become a compensated lobbyist until adjournment of the next
regularly scheduled session of the Legistative Assembly following the end of
membership in the Legislative Assembly. {Note: In 2008 and 2010, the first
special sessions are considered to be reg sessions.]
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CONFLICTS OF INTEREST

How does a public official know when they are met with a conflict of interest and if
met with one, what must they do?

Oregon Government Ethics law identifies and defines two types of conflicts of interest. An
actual conflict of interest is defined in ORS 244.020(1) and a potential conflict of
interest is defined in ORS 244.020(12). In brief, a public official is met with a conflict of
interest when participating in official action which could or would result in a financial benefit
or detriment fo the public official, a relative of the public gfficial or a business with which
either is associated.

The difference between an actual conflict of/int and a potential conflict of
interest is determined by the words “would” ould.X A public official is met with -
~an actual confiict of interest when the pub!i{a‘ﬂic' | participates'in action that would affect

the financial interest of the official, the official sfelative or a business with which the official
or a relative of the official is associated. A lic officialNs met with. a-potential conflict of
interest when the public official participates in ction aﬂlﬁould affectths financial interest
of the official, a relative of that official'or.a busin w which the official or the relative of
that official is associated. The followi \@cumstances are offered to illustrate
the dnfference between actual and pote t| Ilct terest:

sab i |ng S O?ﬁmes\:%wn which the city public works
uﬂdmg terials, City pay\e S on invoices must be submitted
nd ap 'r ed by a vote The city councilor, who owns the
ng in a meeting, would be met with an
t to pay the invoice from the counciior's

@b is present i it'for official action.
fa flre distrj f directors owns a sheetrock contracting business.

ctb
The fire d t\ planr§ o rérﬁodel a fire station in the district. To reduce cost,
the district wri Qshge he project and solicit bids from contractors for specified
work, such as t eetrogk that needs to be installed. The member on the board
of directors, who is.the contractor, while participating in a meeting of the board of
directors, would be met with a potential conflict of interest when the members
discuss or act on the invitation for bids on the sheetrock installation.

A city councilor

director purcha se
to the C|ty coum
buddin

What if | am met with a conflict of interest?

A public official must announce or disclose the nature of a conflict of interest. The way the
disclosure is made depends on the position held. The following public officials must use
the methods described below:

Legislative Assembly:
Members must announce the nature of the conflict of interest in a manner pursuant
to the rules of the house in which they serve. The Oregon Attorney General has

Public Official Guide
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determined that only the Legislative Assembly may investigate and sanction its
members for violations of conflict of interest disclosure rules in ORS 244.120(1)(a).
[49 Op. Atty. Gen. 167 (1999) issued on February 24, 1999] -

Judges:
Judges must remove themselves from cases giving rise to the conflict of interest or
advise the parties of the nature of the conflict of interest. [ORS 244.120(1)(b)]

Public Employees: _
Public officials in public bodies who are appointed, employed or volunteer must
provide a written notice to the person who appoin remployed them. The notice
must describe the nature of the conflict of interést with which they are met. [ORS
244,120(1)(c)]

~ Elected Officials or Appointed Members o?rds an missions:
sse i

mbly, these puklicofficials must publicly
ing in any official

Except for members of the Legistat/e
announce the nature of the conflict \i terest’before partici
action on the issue giving rjise to the ¢ ]}ﬂ i

ORS 244.120(2)(b)]

» Potential Conflict of Interest: Followin ‘publis @rnpouncement, the public official
may participate i 2@ a Egno the jssuet exise to the confiict of interest.
t F

» Actual Conflict erest: fllowin the public announcement, the public official
must refrain from\ft{sﬁ%{eggrticip tion ix official action on the issue that gave rise to
the conf rest, bY(A)] ‘

official may vote ]
from any discussi ut may jparticipate in the vote required for official action by the
governing body. [OR 4.120(2}(b)}(B)] These circumstances do not often occur. This
provision does not ap&yl\iy‘/ﬂtions where there are insufficient votes because of a
member's absence whem\jHe governing body is convened. Rather, it applies in
circumstances when all members of the governing body are present and the number of
members who must refrain due to actual conflicts of interest make it impossible for the

governing body to take official action.

The following circumstances may exempt a public official from the requirement to
make a public announcement or give a written notice describing the nature of a
conflict of interest: :

o If the conflict of interest arises from a membership or interest held in a particular
business, industry, occupation or other class and that membership is a prerequisite
for holding the public official position. [ORS 244.020(12)(a)]
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¢ |f the financial impact of the official action would impact the public official, relative or
business of the public official to the same degree as other members of an
identifiable group or “class”. The Commission has the authority to identify a group
or class and determine the minimum size of that “class.” [ORS 244.020(12)(b) and
ORS 244.290(3)a)]

+ [f the conflict of interest arises from an unpaid position as officer or membershipin a
nonprofit corporation that is tax-exempt under 501(c) of the Internal Revenue Code.
[ORS 244.020(12)c)] ' ‘

How is the public announcement of the nature of c<ﬂict of interest recorded?

e The public body that is served by the plkbl' ﬂé%t\\q record the disclosure of the
nature of the conflict of interest in the official récords (minutes, audiofvideo

recording) of the public body. [ORS244A430(1)]

e of a conflict of

Is a public official required to make an a
>|s discussed or

interest each time the issue givifi

acted upon?
d\t,o be _ cagion when the public official is

e The announcemenineeds
met with the COW’H erest.
interest the naitre ust?:g\&cios
announcement one time when met with the
in‘each meeting of the city council. If the

conﬂic?u terest, but only e@& :

matter givi e con % st is raised at another meeting, the

disclosure m ade again atth eting. Another example would involve an

emplayeg in a city pla iﬁg\( partment who would have to give a separate written
notice e each ocgasion encounter a matier that gives rise to a conflict of
interest. S<4.120 3 '

If a public official 5{:% nounce the nature of a conflict of interest and

participated in official c\cy/?s the official action voided? :

» No. Any official action that is taken may not be voided by any court solely by reason
of the failure of the public official to disclose an actual or potential conflict of interest
[ORS 244.130(2)]. However, the public official faces the potential of personal
liability for the violation.

, an elected member of the city

*kkdk
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LEGAL EXPENSE TRUST FUND

If a public official is the respondent to a complaint, can the public official solicit
funds in order to pay for the cost of mounting a legal defense?

The Oregon Government Ethics Commission can authorize a public official to establish a
trust fund to be used to defray expenses incurred when mounting a legal defense in any
civil, criminal or other legal proceeding that relates to or arises from the course and scope
of duties of the person as a public official. [ORS 244.205]

The provisions regarding the establishment of this f @re detailed in ORS 244.205
through ORS 244.221. If a public official is consi % the need to establish a legal
expense trust fund, these provisions should bereviewed. The Commission staff is

available to provide guidance on the procedures: g‘lc?l} ing are some of the significant
elements of a legal expense trust fund:

» The application to establish the fund Commission for
review and authorization. @RS.244.209 dstails' what informatioh and documents
must accompany the applicati -

¢ The public official may act as

e Once authorized
244.213).

¢ Contributions <frofh a principal ¢
244.213(3)].

. Fund?u@t“b maintaipéd in.a single

rlyrep
1

e Qua triftions and &
" {’é“o

s The fundynust be te ;
the fun%\% established\hastheen concluded [ORS 244.219].

« When tern &a%g, funds\must be used to pay legal expenses, returned to

contributors o nate

« A public official may only have one %nd at-any one imeJORS 244.205(4)].

nd trustee [ORS 244.21 1(2)].
J{y contribute to the fund [ORS

ittee are not allowed [ORS

usive account [ORS 244.215].
ditures from the fund are required [ORS
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GIFTS

When Oregon Government Ethics law uses the word “gift’ it has the meaning in ORS
244.020(6)(a): '

“Gift’ means something of economic value given to a public official, a candidate ora
relative or member of the household of the public official or candidate:

(A) Without valuable consideration of equivalent value, ihcluding the full or
partial forgiveness of indebtedness, which is not extended to others who are

not public officials or candidates or t latives or members of the
household of public officials or candidale’s on'the same terms and conditions;
or

(B} For valuable consideration é\han that required from others who are

not public officials or candidates/

In other words, a “gift” is something of econ

official or candidate,

va fet is offere
» A public official or candidate orte.relatives o eiers of the household of a public

s Without cost or

io@n es to candidates are omitted to simplify the
sion, if you are a candidate, read the references to

ics law establishes a framework of conditions for public officials to
embers of their households are offered gifts. If offered a
yze the offer and decide if “something of value” can be
ictions,

Oregon Governmen
use when they, their relatives or
gift, the public official must a
accepted with or without re

If there are restrictions on the value of gifts accepted by a public official, it is because the
source of the gift has a legislative or administrative interest in decisions or votes the public
official makes when acting in the capacity of a public official.

Legislative or administrative interest is defined in ORS 244.020(9) and is used, primarily,
when applying the law to gifts accepted by public officials. Whether there is a legislative or
administrative interest is pivotal to any decision a public official makes on accepting gifts. It
will mean the difference between being allowed to accept gifts without limits, accepting gifts
with a limit of $50 on the aggregate value, or accepting gifts under specific conditions and
within specific parameters. As will be apparent in the following discussion, the burden of

Public Official Guide
2010 Revision Page 26

October 6, 2070 MERT Commission Packet
Page 39




any decision on accepting a gift rests solely with the individual public official.

What does a public official need to know about a “Legislative or Administrative
Interest”? '

Beginning in 2010, the change to the definition of what a legislative or administrative
interest is represents one of the most significant changes made in Oregon Government
Ethics law during the 2009 session of the Oregon Legislative Assembly.

The change is significant because knowing if the source of a gift has a legislative or
administrative interest will help determine whether the giftoffered can be accepted without
limits or with restrictions. Before this change, a public official only had to know if a gift was
offered from a source with a legislative or administrative interest in official actions of the
public official's governmental agency. Now the
individual public official. The change place;/g eater responsibility on the individual public
official to decide if a gift can be accepted v}%}o

Chapter 244. Not every public official makes decisions or casts voies, as those actions are
used in defining a legislative or administrative 'ntsysf?This megnxbat when gifts are
offered to two or more public offigi i tting, one publi

allowed to accept the offer without limjis-and ano eréjblic official may be able to accept
the offer, but it would be limited as

when accepting.
The definition of a le '@ i

follows: x q
“Legi ini 4 e'%es’
he

cision or vote of the public official acting in the public

(a) An

elected, would be.gsting in the capacity of a public official.”

In the context of gifts accepted by a public official, the public official must determine if the
source of the offered gift has a legislative or administrative interest in the decisions or votes
of the public official. When analyzing a set of circumstances and applying “legislative or
administrative interest’, there are several factors to consider:

Source: The Commission adopted a rule that identifies the source of a gift as the
person or entity that makes the ultimate and final payment of the gift's expense.
OAR 199-005-0030 places two burdens on a public official who accepts gifts. The
public official must know the identity of the source and, if applicable, avoid
exceeding the limit on the aggregate value of gifts accepted from that source. [OAR
199-005-0030(2)] '
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Distinct from that of the general public: With regard to gifts, this phrase refers to a
distinct economic interest held by the source of a gift. That economic interest is in
the financial gain or loss that could result from any votes cast or decisions made by
a public official. If the source of a gift would realize a financial gain or detriment
from a vote or decision of a public official, that scurce has an economic interest in
that public official. That economic interest is “distinct from that of the general
public”, if the potential financial gain or detriment is distinct from the financial impact
that would be realized by members of the general public from the votes or decisions
of that same public official.

There are decisions or votes that have an ecop@mpact on single individuals or
individuals from specific businesses or gr(();ps t gz:listinct from the economic
impact on members of the general public, e other hand, there are many votes
or decisions made by public officials that have the s general economic impact
on individuals, businesses, organizations and members }t e general public. Some

o / NG
examples of decisions or votes thatwogld have an economicimpact on the general

public would be those that change v\}t’( sagefatgs, fees f&' itenses or permits or
fines for parking violations. \
Toillustrate, private contrac% eco ic interest in any public official who
has the authority to decide or vo{e\to %mt\hf coptracts. The economic interest

of these contract s;%ﬂ ct fr&{n he ec icinterest held by members of the
general public jr H{: de g'ﬁ)ns Otes.

To further illustra al ?{at > developers have an economic interest in any public
official)lvﬁfﬂﬁs hz\f»ﬁh rit : te to approve their land use applications
or building permitss T interes

ecoRpMjC | d embers of the general public in those decisions or

Vote: This the common meaning of to vote as an elected member of a
governing bo isgda public body or as an appointed member of a committee,
commission or b ppdinted by a governing body, Oregon Legislative Assembly

or the Office of ch\G\g@rnor.

Decision: The Commission adopted OAR 199-005-0003 and defines “decision” in
OAR 199-005-0003(2). A public official makes a decision when the public official
exercises the authority given to the public official to commit the public body to a
particular course of action. Making a recommendation or giving advice in an
advisory capacity does not constitute a decision.

Again, the change to the definition of a legislative or administrative interest places the
focus on the decision or vote of each individual public official. That means that any
decision to accept or reject the offer of a gift must be made individually by each public
. official. It also means that there will be some public officials who may accept unlimited gifts
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from a source and other public officials within the same public body that would have
restrictions on gifts from that same source. This is because not all public officials in the
same public body have the same authority, responsibilities or duties. Some may vote and
make decisions, others may do one but not the other and many will not vote or make
decisions, as “decision” is used in legislative or administrative interest.

There are public officials who, because they hold positions specified in ORS 244.050, must
file the Annual Verified Statement of Economic Interest (SEi) form with the Commission on
April 15 of each year. Some information listed in that form is required when certain
financial interests, assets or liabilities, are related to a source with a legislative or
administrative interest in the votes or decisions of the public official submitting the form.
Refer to the table of contents to find the discussion gfthe -SEl form in this guide.

if the source of the offer of a gift

Any discussion of gifts must begin with the reminder th .
\%@ interest in the decisions or

to a public official does not have a legislative 2 0
votes of the public official, the public official ¢

[ORS 244.040(2)(f)] _

3 a legislative or
%r yotes ofithe/public official, the public official can
he aggrega lue of gifts from that source does

administrative interest in the decisf

only accept gifts from that source wh
not exceed $50 in a calend

However, if the source of the offeq)of a gi
n

ear. [O
While gifts from a so cMs isl;\e r admini ive interest in the decisions or
votes of a public offic‘a}li ave a $50 fimit, theré are som¢& gifts that are excluded from the
t

definition of a “gift.” If em er ofa gift is excluded from the definition of a “gift,” the offer

may be accepted by a-publi I ifts that are allowed as exclusions does
not have to e jrciu i
source in one<calendar ' 44.020(6)(b)]

regate value of gifts received from that
Sources whh rgi

the provisions in 244. While the specific gift of paid expenses may be
. B)YbXF); ORS 244.100(1) requires the source of this gift, if over
$50, to notify the publi n writing of the aggregate value of the paid expenses.
There is also a notice re ent in ORS 244.100(2) for the source of an honorarium
when the value exceeds $15. Lobbyists, clients or employers of lobbyist and others who
provide gifts or financial benefits to public officials should also familiarize themselves with
the provisions in ORS 171.725 through ORS 171.992 and Divisions 5 and 10 of Chapter
199 in the Oregon Administrative Rules. The Commission has published a “Guide to

Lobbying in Oregon” that provides a summary of these regulations and rules.

As previously mentioned, there are gifts that are allowed because they are excluded from
the definition of a “gift” when offered under specific conditions or when prerequisites are
met. Although some gifts are allowed, it should be remembered that a source may have a
notice requirement or there may be reporting requirements for the public official or the
source. If you are a public official accepting gifts or a source offering gifts, it is important

Public Official Guide
2010 Revision Page 29

OCIober 6, 200 MERT Commiission Packet
Page 42




you become familiar with the requirements that may apply to you.

ORS 244.020(6)(b) provides a description of the GIFTS THAT ARE ALLOWED as
exclusions to the definition of a “gift”:

[NOTE: Not all of these exclusions apply to gifts offered to candidates.]

Campaign contributions aé defined in ORS 260.005. fORS 244.020(6)(b)(A)]

Contributions to a legal expense trust fund established under ORS 244.209. [ORS
244.020(6)(b)(G)]

Gifts from relatives or members of the hou public officials or candidates.
[ORS 244.020(6)(b)(B)] '

of the person’s

The receiving is parg?‘rf h
ition with any legal non-profit or for-

business, employmert,
profit entity. [ORS 244.

erson’'s holding the official

(OXii)]

Qtf)fo registration fees or materials related to continuing
education or to satisly a’professional licensing requirement for a public official or
candidate. [ORS 244:020(6)(b)(J)]

Entertainment for a public official or candidate and their relatives or members of
their households when the enterfainment is incidental to the main purpose of the
event. [ORS 244.020(6)(b)(M) and see OAR 199-005-0001(3) and OAR199-005-
0025(1) for meaning of “incidental’]

Entertainment for a public official, a relative of the public official or a member of the
public official's household when the public official is acting in an official capacity and
representing a governing agency for a ceremonial purpose. [ORS 244.020(6)(b)(N)
and see “ceremonial” defined in OAR199-005-0025(2)]
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Cost of admission or food and beverage consumed by the public official, a member
of the public official's household or staff when they are accompanying the public
official, who is representing government, state, local or special district, at a
reception, meal or meeting held by an organization. fORS 244.020(6)(b)(E) and see
this exception discussed in OAR199-005-0015]

Food or beverage consumed by a public official or candidate at a reception where
the food and beverage is an incidental part of the reception and there was no
admission charged. fORS 244.020(6)(b)(L) and OAR199-005-0025(1) also see OAR
199-005-0001(3) and (8)]

When public officials travel together inside-the state to an event bearing a
relationship to the office held and the public gifici pears in an official capacity, a
paid by the accompanying

public official may accept the travel relate ‘
public official. f[ORS 244.020(6)(b)??
Payment of reasonable expenses i ublic official is sch d to speak, make a
presentation, pariicipate on a panelho repré%ut a govemiment agency at a
convention, conference, fagt-finding trip*ar'dther meeting. The paid expenses for
this exception can only be %ptg% fro a{i})ther government agency, Native
American Tribe, an organization i _body pays membership dues or

bé%gte under 501(c)3). [ORS

Q%if;m
er %s xception in OAR 199-005-

0020]

o~whi
not-for-profit orga i-zaticmﬁs{ t ar
244.020(6)(b)(ZA}n? se&e}ﬁnit o)

f_reason b%e/fé ﬂodgl;g ox travel expenses for a public official, a

\pub\le icial oF a-mé f the public official's household or staff

ial1s representing the government agency or

lowing: [ORS 244.020(6)(b)(H} and see definition of
199-005-0020]

o Officially desigriated negotiation or economic development acti{/ity when
receipt has been approved in advance. [ORS 244.020(6)(b)(H)(ii)]

[NOTE: How and who may officially sanction and officially designate these events
is addressed in OAR 199-005-0020(2)(b}.}

Payment of reasonable expenses paid to a public school employee for '
accompanying students on an educational trip. [ORS 244.020(6)(b)(P)]

Food and beverage when acting in an official capacity in the following
circumstances: fORS 244.020(6)(b)(1)]
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o In association with a financial transaction or business agreement between a
government agency and another public body or a private entity, including
such actions as a review, approval or execution of documents or closing a
borrowing or investment transaction; fORS 244.020(6)(b)(1)(i}]

o When the office of the Treasurer is engaged in business related to proposed
investment or borrowing; fORS 244.020(6)(b)(1)(ii)] '

o When the office of the Treasurer is meeting with a governance, advisory or
policy making body of an entity in which the Treasurer’s office has mvested
money. fORS 244.020(6)(b)(1)(ii)]
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GIFTS AS AN EXCEPTION TO THE USE OF OFFICE

PROHIBITION IN ORS 244.040

Since ORS 244.040 was amended in 2007, the acceptance of gifts that comply with ORS
244.020(6) and ORS 244.025 is excluded from the prohibition on public officials’ use or
attempted use of an official position to gain financial benefits. If a public official or relative
accepts a lawful gift, or a lawful financial benefit that qualifies as an exception to the
definition of a gift, ORS 244.040(1) does not prohibit the acceptance.

The discussion below is intended to assist public officials in.understanding this distinction.
There are more focused discussions of gifis starting o/rgz; 2 26 and the use of position or
- office starting on page 9. It shouid be understood this section may paraphrase information
discussed more comprehensively in those areas ai t s/@#) e. Also, the application of the
gift provisions to candidates is not part of this/dis ssion use, unless the candidate

also qualifies as a public official on another basis, candiggle\g are not public officials;
therefore, the use of an official position prahibited by ORS 244.040(1) would not applyto a

candidate who is not alsc a public official.
Oregon Government Ethics law dogs pot prohibi ubLic officials from accepting gifts [ORS
244.040(2)(e), (f) and (g)], but it doe E%cgageeac individual public official the direct and
personal responsibility to understand there i \

A cumstances when the aggregate value of
gifts may be restricted. Public officials a %gtl?s?prﬁwibi{eh m using or attempting to use
igial t& ain” a™pro i\it d financial benefit. These

a position held by the” public
provisions of Oregon
analyze and determine
use of an officialposi

Is it a gift?

Public official e operative definition of a “gift” when deciding whether a
gift may be accepted by apubli€ official or candidate. The following is a paraphrase of the
definition taken from ORS 244.020(6)(a):

Gift: “Something of economic value” given to a public official, a relative of the
public official or a member of the public official's household for which the recipient
either makes no payment or makes payment at a discounted price. The opportunity
for the gift is one that is not available to members of the general public, who are
not public officials, under the same terms and conditions as those that apply to
the gift offered to the public official, the relative or a member of the household.,

i something of economic value is received by a public official from the government
agency employer or the public body represented by the public official, that financial
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benefit is not considered a gift, it is a financial benefit addressed by ORS 244.040 and it
is either allowed or prohibited.

Sources of gifts are private individuals, businesses, organizations or government agencies,
but not the agency represented by or employing the public official. Sources may also be
co-workers or representatives of the same public body who have purchased a gift with their
personal resources.

Gifts may be accepted by a public official, if the source does not have a legislative or
administrative interest in the votes or decisions of the public official. Specific gifts may be
accepted, if the conditions of the offer exclude the gif{tff{ being defined as a gift [ORS
244.020(6)(b}(A) through (P)]. Gifts that are not excluded from the definition may be
accepted from a source as long as the aggregate gifts from that source does not
exceed $50 in a calendar year.

Is it a prohibited use of position?

e prima

Public officials also must understa Yis on the use or

us
attempted use of the position held b e\p;;blic ffi/i::l rather than on the acceptance of
a gift offered to a public official. Gifts \wt cquiret by.a public official through the public
official’'s use of a public bg Lﬁur W siti )
Financial benefits prokibited by \244. 0 /m%btained through an opportunity
only available to a public.official through t se or attempted use of the position or
office heid.(?'/l'?aprohib' ed\ financial-gain be realized through the public official's
. Jhe

access to an sgg\fthe public’bo y’we@k; es or opportunities available because of the
position hei e}h i it may ta eral forms. It may be the avoidance of a
personal expénse; acquiri ome

ing of economic value or extra income from private
employment }reating a newemplp

l\gent opportunity.

In general, when t % ission applies Oregon Government Ethics law to
“something of econonii lue¢” offered to a public official that meets the definition
of “gift,” it will be addresgse;as a gift in the analysis and application of the law. The
following are some examples to illustrate the Commission’s approach:

o]

[NOTE: In the following examples, assume the sources of the financial benefits have
a legislative or administrative interest in the decisions or votes of the public officials.
That is important to remember because if there were no legislative or administrative
interest the public officials may be allowed to accept the offers without restrictions [ORS
244.040(2)(f)).]

» A salesperson from a software company offers to take the county’s information
technology manager out to lunch. The meal would be a gift and, if accepted, the
value would be included in the aggregate value of gifts, which cannot exceed $50
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from a single source in one calendar year. fORS 244.025(1)]

A city manager attends a conference on salaried time and is reimbursed for the
conference expenses by the city. When the city manager checks out of the hotel,
she is offered a coupon for two nights of free lodging at any hotel in the nationwide
chain. If accepted and used for personal lodging, it would be a gift and the value
would be included in the aggregate value of gifts, which cannot exceed $50 from a
single source in one calendar year. [ORS 244.025(1)]

A county finance officer attends a conference on salaried time and is reimbursed for
the conference expenses by the county. Whe riving at the conference the
finance officer, as with others in attendance,is offered a gift basket containing
assorted goods from the organization hostirﬁ coenference. The gift basket would
be a “gift” and, if accepted, the value wo
gifts, which cannot exceed $50 from
244.025(1)]

% intluded in the aggregate value of
le source.j

conference and
is reimbursed for his expenses\The sa uring his regular
working hours. A salespers?) %e%the conférence registration table and offers a
r
e

collection of gifts valued at ove
any accepted coul

oY
source in ohe ca f \3\ é, 0 %
During the sa nferenge,ithe stat

employee is going out to dinner after the

s loyee for dinner and offers to pay for the

st
conference adjou %%?zgdéy Whileﬁ ssing through the hotel lobby, he stops to
speak with the ) %o \ﬁér gifts during the conference registration.
: join the sta
I

e aggregatewva gifts, which cannot exceed $50 in one calendar

A city mayor goes qut 1@ lunch in a local city restaurant. During lunch a well known
mayor and offers to pay for the mayor's meal. The value
of the meal, if accepted, would be included in the aggregate value of gifts from a
source, which cannot exceed $50 from a single source in one calendar year. [ORS
244.025(1)]

A chief deputy who manages procurement for a county sheriff’s office attends a
conference on newly developed equipment for law enforcement. agencies on
salaried time and is reimbursed for the conference expenses by the sheriff's office.
Upon arrival, the deputy purchases with personal funds several “raffle tickets” each
representing a chance to win a shotgun from the manufacturer valued at $500. The
opportunity to buy the tickets is only available to those attending the conference.
During the final session of the conference the “raffle” ticket drawing is held and the
chief deputy wins the shotgun. The shotgun would be a gift and, if accepted, the
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value would be included in the aggregate value of gifts, which cannot exceed $50
from a single source in one calendar year. fORS 244.025(1)]

When the Commission applies Oregon Government Ethics law to a financial benefit
obtained by a public official by using or attempting to use an opportunity that would
not otherwise be available but for the position or office held, ORS 244.040(1) will be
used in the analysis and application of the law. The followmg are some examples to
illustrate the Commission’s approach:

» Acity recorder has overseen the installation and implementation of a new software
program to manage the city’s financial records. The‘distributor of this software has
a training event scheduled for employees who-worK for other cities’ governments.
The city recorder has been asked to partici ate as.a trainer at the events and the
distributor has offered to provide comp ay any expenses for food,
lodging and travel. If the city recorder accepted this offer, it could constitute the use
of the official position to gain a fir&/a{ci benefit beca the opportunity for the
compensation and paid expenses d not be availabie b r holding the position
and performing the duties as the city :
* A deputy fire chief, who is in of prosuring equipment for fire stations in the
district, locates a vendor that e\s\ake nd model of an extension ladder to
tri

replace obsolet;/l?dde[%n th }} L{ti? NJo increase the fire district’s
discount on eachla depu /ehg
o chiot & oo

C

everal extra ladders to the
order. Thede ty re chie re n% tak ersonal possession of the extra
ladders and pg)%'@e fire digtri tth unt the district paid for the ladders. The
deputy fire chief weuld vi ate 24 0(1) because the discounted price to the
ire chle n s the use of position to avoid a financial

dept:g/

detrirhe that i prohlblt d

e A city eoupcil has sch dlklé public council meeting in a room at a local
ed

restaurant., Bgfore the sc meeting the councilors plan to use city funds to
purchase di (\:l\nitér for councilors, the councilor's spouses and members of the city’s
staff attending Wu! d meeting. The councilors, who are accompanied by a
spouse, would violate' ORS 244.040(1) because the cost of the meal for the spouse
would represent theuge of position to avoid a financial detriment that is prohibited.

The responsibility for judgments and decisions made in order to comply with the various
provisions in Oregon Government Ethics law rests with the individual public official who
faces the circumstances that require a judgment or decision. That is true of questions
regarding gifts, use of an official position, announcing the nature of conflicts of interest and
the many situations addressed in ORS Chapter 244. "

What if | am offered a gift?

First, insure you know the identity of the source of the gift. Remember, the source of a gift
is the person or entity that made the ultimate payment for the gift's expense [See page 27].
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Second, determine if the source of the gift has an economic interest in decisions or votes
you make in your official capacity as a public official. If that economic inferest is distinct
from the interest held by members of the general public it is a legislative or administrative

interest [See page 27].

e If the source does not have a legislative or administrative interest, gifts from that

source are not prohibited or limited as to value or quantity.

'« If the source has a legislative or administrative interest, you must answer the

following questions:

1. Is the gift offered under the conditionsth

uld allow you to accept the gift
“gift"? These exclusions are

found in ORS 244.020(6)b) a i e 29 of this guide.

ggregate value of

2. Whatis the value of the gift\Re&member, you can acc %ﬂs [not excluded

gifts from that source-does not.exceed $50 in a ca
244.025]
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ANNUAL VERIFIED STATEMENT OF ECONOMIC INTEREST

There are approximately 5,500 Oregon public officials who must file an Annual Verified
Statement of Economic Interest (SElI) form with the Oregon Government Ethics
Commission by April 15 of each calendar year.

The public officials who are required to file reports are specified in ORS 244.050.
Please refer to that section of the law to see if your specific position requires you to file
these forms. In general, public officials who hold the following positions are required to file;

¢ State public officials who hold elected or appointed
positions. This includes those who have beeh
boards or commissions.

ecutive, legislative or judicial
pointed to positions on certain

+ In counties, elected officials, such,as dommissio assessors, surveyors,
treasurers and sheriffs must file, planning commission members and the
county’s principal administrator. * :

¢ In cities, all elected officials{ th
judges and planning commissi

Administrative and-finangcial offi

department, boardwrgommission, etc.] has a person who acts as the Commission’s point
of contact for that jurisdiction 199-020-0005(1)].

The contact person for eachurisdiction has an important role in the annual filing of the
SEl forms. Itis through the contact person that the Commission obtains the current name
and address of each public official who is required to file. When there is a change, through
resignation, appointment or election, in who holds a position, the contact person notifies
the Commission. If there is a change in the filer's mailing address, it is the contact person
who notifies the Commission.

As with other provisions in Oregon Government Ethics law, it is each public official's
personal responsibility to ensure they comply with the requirement to complete and submit
the SEI form by April 15. Those public officials who must file a SE! form are well served if
the contact person ensures that the Commission has the correct name and address of the
public official.
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Beginning in January of each year the Commission prepares a list by jurisdiction of each
public official required to file the SEIl form. A list for each jurisdiction is sent to the contact
person. The contact person is required to review the list for accuracy. After entering the
necessary changes, the contact person must return the list that has been reviewed and
corrected to the Commission by February 15. [OAR 199-020-0005(2)]

The contact person from each jurisdiction should ensure that each filer has been advised
of the reporting requirements. Each filer should also receive information as to the
procedures the jurisdiction follows to assist the filer in meeting the SEl filing requirement.

Based on the information provided by each of the jurisdiefians’ contacts, the Commission
sends an annual SEI form directly to each individual public6fficial required to file the form.

Again, the requirement to file the SEl is the pers @(@ﬁg\;lbmty of each public official.
Each public official should comply and file tlm/ely the civi alties for late filing are $10
for each of the first 14 days after the fmr:{dea e and $50 reach day thereafter until

the aggregate penalty reaches the maxi Qf $5,000. [ORS @4){0}]
|

When the forms are distributed in M he instructions and definitions are
also included fo assist the filer in ¢ i The information needed to
complete the form perta s to.th

position on April 15 of t ust complete the form
The followig' i ir tion requested in the SEI form:
¢ Name an s in which a position as officer or director was held

by the filer o ( Id. fORS 244.060(1)]

« Name and address and brief description of the sources of income for the filer and
members of the household that represent 10 percent or more of the annual household
income. [ORS 244.060(3)]

* Ownership interests held by the filer or members of the household in real property,
except for the principal residence, located within the geographic boundaries of the
governmental agency in which the filer holds the position or seeks to hold. f[ORS
244.060(4)(a) and (b)

* Honoraria or other items allowed by ORS 244.042 that exceed $15 in value given to the
filer or members of the filer's household. Include a description of the honoraria or item
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and the date and time of the event when the item was received [ORS 244.060(7)].
Remember that honorarium cannot exceed $50. [ORS 244.042(3)(a)]

» Name of each lobbyist associated with any business the filer or a member of the
household is associated, unless the association is through stock held in publicly traded
corporations. [ORS 244.090]

 [f the public official received over $50 from an entity to participate in a convention, fact-
finding mission, trip, or other meeting as allowed by ORS 244.020(6)(b)(F), list the
name and address of the entity that paid the expenses. Include the event date,
aggregate expenses paid, purpose for participation a'Cgpy of the notice of aggregate

value paid. [ORS 244.060(5) and ORS 244.1 GZ)] [&:equired for candidates]

y to*paricipate in a trade promotion,
development activities as allowed by

» If the public official received over $50 from c??
-
ress of the pe that paid the expenses.

fact-finding mission, negotiations or econ
ORS 244.020(6)(b){H), list the name and a

that has been or could reasonably be

agency or has a legislative Fﬂis ative

* Name, address and d m eachsourCe of i
$1,000 for the filerar meyr fthe}i S

* Name of t ler.cr b

ch pers
more. dg‘[’:%
with regulated financiakj

ome (taxable or not) that exceeds
household. [ORS 244.060(8)]

union shares and thexcash value of life insurance policies. [ORS 244.070(2)]

e Name of each pefson from whom the filer received a fee of over.$1,000 for services,
unless disclosure is prohibited by a professional code of ethics. [ORS 244.070(3)]

kokdkokd

Public Official Guide
2010 Revision Page 40




OREGON GOVERNMENT ETHICS COMMISSION

The Governor appoints all seven members of the Commission and each appointee is
confirmed by the Senate. The commissioners are recommended as follows [ORS
244 2501 ' ‘ '

Recommended by the Senate Democratic leadership
Recommended by the Senate Republican leadership
Recommended by the House Democratic leadership
Recommended by the House Republican lgadership
Recommended by the Governor

Q) = = b

No more than four commissioners with the same pgfitical party affiliation may be appointed
to the Commission to serve at the same time. mmissioners are limited to one four
year term, but if an appointee fills an unfinished term th an be reappointed to a
subsequent four year term.

The Commission members select a chairperson annually. The
Commission is administered by an i

Legal counsel is provided by the O ntof Justice.

d vice chairpers

idance, issues written opinions,
e Commission.

The Commission staff pr?ide admi
and conducts investigation

Training:

The Commi . ighate of its highest priorities. It has two staff
positions tg previde traa%g\tgp nd lobbyists on the laws and regulations
under its jurigdiction. Training s “provided through presentations at training events;,

website, topical handouts and guidance offered

Advice:

All members of the Commission staff are cross-trained in the laws and regulations under
the Commission’s jurisdictions. Questions regarding the Commission’s laws, regulations
and procedures are a welcome daily occurrence. Timely and accurate answers are a
primary objective of the staff. Guidance and information is provided either informally or in
written formal opinions. The following are available:

» Telephone inquiries are answered during the call or as soon as possible.

e E-mail inquiries are answered with return e-mail or telephone call as soon as
possible.

¢ Letter inquiries are answered by letter as soon as possible.
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ORS 244.284 provides for informal staff advige?@ié\m
tt

+ Written opinions on specific circumstances can also be requested.

Requests for written opinions must describe the specific facts and circumstances that
provide the basis for questions about how the Oregon Government Ethics law may apply.
The facts and circumstances may define a proposed transaction and may be hypothetical
oractual. If the circumstances indicate that a violation may have occurred, the staff cannot
provide an opinion because to do so could compromise the Commission’s objectivity if a
complaint were to be filed. The written opinions will be in one of the foliowing formats, as
requestied: :

Staff Advice

e offered in several forms,
such as in person, by telephone, e-mail or In a letterof advice, the proposed,
hypothetical or actual facts are restated as(p/rés nted in the re t and the relevant laws
or regulations are applied. The answer wilkcohclude whether a padicular action by a public
official comports with the law. “\/

If the Commission determines th%#es ondent Viplated provisions of law within its
jurisdictions and the respondent rec %\\st advﬁ{'\"ered under the authority of ORS
244 284, in sanctioning th NiQJ%:ion, C\onI?'n' ion\ay consider whether the public
official committed the viglatj m&eirel ing on't e%djice [ORS 244.284(2)]. _
For staff advice to be tor in the sanction phase, it is important to understand that the
circumstances t res;})n\dstm{f%zéribgg inthe request must have been an accurate
description o re enthie-respondent committed the violation. The actions of
ehe

%Q;se recommended or described in the staff advice. The
e

Commissio not prevent finding a violation in these circumstances, but the
sanction imposgd, could be ct
t

ff Advisory Opinion

ORS 244.282 authorizes\fhe executive director to issue a staff advisory opinion upon
receipt of a written request»The opinion is issued in a letter that restates the proposed,
hypothetical or actual facts presented in the written request and identifies the relevant
statutes. The letter will discuss how the law applies to the questions asked or raised by the
fact circumstances presented in the request. The Commission must respond to any
request for a staff advisory opinion within 30 days, unless the executive director extends
the deadline by an additional 30 days.

If the Commission determines that a respondent violated provisions of law within its
jurisdictions and the respondent received a staff advisory opinion under the authority of
ORS 244.282, in sanctioning the violation, the Commission may consider whether the
public official committed the violation when relying on the staff advisory opinion [ORS
244.282(3)].
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For the staff advisory opinion to be a factor in the sanction phase, it ié important to
~understand that the circumstances the respondent described in the request must have
been an accurate description of what occurred when the respondent committed the

violation. The actions of the respondent must have been those recommended or described

in the staff advisory opinion. The Commission is not prevented from finding a violation in
these circumstances, but whether the sanction is imposed or its severity could be affected.

Commission Advisory Opinion

ORS 244.280 authorizes the Commission to prepare arid~adopt by vote a Commission
Advisory Opinion. This formal written opinion also 1;%s ates the proposed, hypothetical or
actual facts presented in a written request for a fgrmal.ppinion by the Commission. The
opinion will identify the relevant statutes and dis é«% law applies to the questions
asked or raised by the fact circumstances pr Vi{:l inthere t. These formal advisory
opinions are reviewed by legal counsel befofe the Comm Si

n adopts them. The
Commission must respond o any request. fot a Commission A mgaq' Opinion within 60
days, unless the Commission extends th %E@Iy?/ an additional 60 days [ORS

244.280(1) and (2)].

The Commission may not impose a t n{per \Q)r any good faith action taken by
Advi

Y.
the person while relying o ommissi \d is (QDBR n, unless it is determined that
the person who requested the.opinion Qi{tgeﬁ)o ated>material facts in the opinion
request [ORS 244.280(3): x\
For the Commission A n] tob
penalty, it is inportan Gnﬁheci stances described in the request must
have been gn accura ion of wha we@rred when the respondent committed the
violation. ctions o spendent must have been those recommended or described
in the Commisgi ~Jhe Commission is not prevented from finding a
violation in thes crrcu\nistanc sy but Id be prevented from imposing a sanction.

If a person requests;
by ORS 244.280 throu 44.284, does that person have what is referred to as
“safe harbor” protectionfrom becoming a respondent to a complaint filed with or
“initiated by the Commission?

There is no “safe harbor,” if the term is understood to mean that any person who relies on
any advice or opinions offered by the Commission or the staff is protected from being a
respondent to a complaint, from being found in violation of laws within the jurisdiction of the
Commission, or from receiving a penalty for a violation.

There is, however, specific and conditional protection for any person who has requested
and relied upon advice or an opinion from the Commission or its staff. The conditions and
protection is as follows:
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¢ The fact circumstances described in the request must not misrepresent, misstate or
omit material facts.

¢ Reliance on the advice or opinion means that the action or transactions of the
person were those described or suggested in the advice or opinion.

+ The protection applies only during the penalty phase, after the Commission has
determined that a violation has occurred. if there was reliance on staff advice ora
Staff Advisory Opinion, the Commission may consider the reliance during the
penalty phase. If reliance was on a Commission Advisory Opinion, the Commission
may not impose a penalty.

Any person who has not requested advice oran o nl
apply advice or opinions offered to others. Th
and tailored to the specific fact circumstance
vary from one situation to another and th

person reviews an opinion or advice issued_to another for cin stances the person
believes similar to those now met and relie thit/gdv e, the p&s\gmus’[ ensure the
similarity is sufficient for the application of law the' same. ‘
It is important to remember that thgh

n more than one public official
cities.  Depending on the

cwcumstances and coendi lons fo the law may have a dlfferent

ust be cautious when trying to
pinions given are based on .

resented in arequest. Fact circumstances

ply to the individual actions of the

Compliance

The Com 'S@ manager who oversees the management and
administration Me vario ep%@m hat are filed with the Commission. There are
approximately 2, lobbyists ang empleyers of lobbyists who file quarterly lobbying activity .
expense reports. \6 i i

Complaint Review Procedures:

Investigations are initiated through a complaint procedure [ORS 244.260]. Any person
may file a signed, written complaint alleging that there may have been a violation of
Oregon Government Ethics law, Lobbying Regulation or the executive session provisions
of Oregon Public Meetings law. The complaint must state the person's reason for believing
that a violation may have occurred and must include any evidence that supports that belief.
The executive director reviews the complaint and if additional information is needed, the
complainant is asked to provide that information.

If there is reason to believe that there has been a violation of laws within the jurisdiction of
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the Commission, an investigation will be initiated. The Commission may also initiate an
investigation on its own complaint by motion and vote. Before approving such a motion, -
the public official against whom the action may be taken is notified and given an
opportunity to appear before the Commission at the meeting when the matter is discussed
-or acted upon.

When a complaint is accepted, the public official against whom the allegations are made is
referred to as the respondent. The respondent is notified of the complaint and provided
with the information received in the complaint and the identity of the complainant. Whether
based on a complaint or a motion by the Commission, the initial stage of the Commission
procedure is called the Preliminary Review Phase. The&time allowed for this phase is
limited to 135 days and the Commission must act on the eomplaint within that period.

If there is a pending criminal mattér related to same-.circumstances or actions to be
addressed in the Preliminary Review, the timegeripd is sus ed until the criminal matter
is concluded. '

There may be a variety of reasons for a respondent itional time before the
Commission determines whether there is cemse i :
complaint. With the consent of theg‘ Ission, arespondent may request a waiver of the
135 day time limit. If a complaint i
election, the candidate ma ,,t%t a

oﬁfi@\?ﬂ}a e, th isSion >s and staff can make no public
Waﬁknowl dge receip%fthe complaint. Itis maintained
SSomi

ds the Preliminary Review Phase. Under
ion_will-en
caus *f})

During the Prelimina
comment on the ma

inspection.

If the complaint is issed/ the matter is concluded and both the respondent and
complainant are notifie cause is found to investigate, then an Investigatory Phase
begins. The investigatory'phase is limited to 180 days.

During each phase, information and documents are solicited from the complainant,
respondent, and other witnesses and sources that are identified. Before the end of the 180
day investigatory period, the Commission will consider the results of the investigation.
Normally, the Commission will either dismiss the complaint or make a preliminary finding
that a violation of Oregon Government Ethics law was committed by the respondent. The
preliminary finding of a violation is based on what the Commission considers to be a
preponderance or sufficient evidence to support such a finding.

If a preliminary finding of violation is made, the respondent will be offered the opportunity to
request a contested case hearing. At any time, the respondent is also encouraged to
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negotiate a settlement with the executive director, who represents the Commission in such
negotiations. Most cases before the Commission are resolved through a negotiated
settlement, with the terms of the agreement described in a Stipulated Final Order.

The Commission has a variety of sanctions available after making a finding that a violation
occurred. Sanctions range from letters of reprimand to civil penalties and forfeitures. The
maximum civil penalty that can be imposed for each violation is $5,000, except for
violations of the executive session provisions in ORS 192.660 where the maximum is
$1,000. Any financial gain that a respondent realized from a violation is subject to a
forfeiture of twice the gain. Any monetary sanctions imposed and paid are deposited into
the State of Oregon General Fund.

*hdkd
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METROPOLITAN EXPOSITION RECREATION COMMISSION
RESOLUTION NO. 10-21

For the purpose of approving the selection of Emerick Construction Company as the lowest responsive and responsible
bidder for the Portland Expo Center, "Hall D Lounge" project, approving the contract award and authorizing the
General Manager to execute a contract with Emerick Construction Company.

WHEREAS, the Portland Expo Center intends to upgrade current Food and Beverage resources through capital
improvements by remodeling and altering a current concession stand in Hall D and modifying an existing meeting room
to accommodate for the expansion of patron amenities for a new bar/café with additional amenities and seating ; and

WHEREAS, Section 4(D)(1)(a) of the Metropolitan Exposition Recreation Commission's (“the Commission”)
Contracting and Purchasing Rules, delegates authority to the General Manager to prepare and approve Request for Bids
(RFB) documents and to solicit bids; and

WHEREAS, Section 4(D)(1)(c) of the Commission’s Contracting and Purchasing Rules, requires the Commission to
select the lowest responsive and responsible bidder, approve the contract award, and approve the written contract by
resolution; and

WHEREAS, Staff has evaluated the bids, and Emerick Construction Company is the lowest responsive and responsible
bidder.

BE IT THEREFORE RESOLVED as follows:

1. The Commission selects Emerick Construction Company as the lowest responsive and responsible
bidder in response to the Request for Bids for the Portland Expo Center “Hall D Lounge” Project.

2. The Commission approves the award of the contract to Emerick Construction, in a form substantially
similar to the attached Exhibit A.

3. The Commission delegates authority to the General Manager to execute the contract on behalf of
the Commission.

Passed by the Commission on October 6, 2010

Chair

Secretary/Treasurer
Approved As to Form:
Daniel B. Cooper, Metro Attorney

By:

Nathan A. Schwartz Sykes
Senior Attorney
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MERC STAFF REPORT

Agenda Item/Issue: Approving the selection of Emerick Construction Company as the lowest responsive and responsible
bidder in response to a Request for Bids, relating to the Portland Expo Center, "Hall D Lounge" project, approving the contract
award and authorizing the General Manager to execute a contract with Emerick Construction Company.

Resolution No: 10-21
Date: October 6, 2010 Presented by: Chris Bailey

BACKGROUND: In order to keep the food and beverage service program at the Portland Expo Center effective, efficient and
competitive while keeping up with the ongoing demands of the public, it was determined that adding new and additional retail
concession space to meet current and upcoming demands would be in the best interest of MERC and the Public. The addition of a
new concession space will be accomplished by a construction improvement that will modify an existing meeting room in Hall D to
accommodate a new bar/café space design. This improvement will consist of remodeling and the purchase/installation of
equipment and furniture. The meeting room that is being remodeled is currently located in front of an existing full service
concession stand which will allow the newly remodeled space to benefit from all existing equipment, resources and utilities. This
project is included in the 2010-2011 adopted budget as approved at the September 1, 2010 Commission meeting. Funding for the
project is provided by the Capital Investment portion of the Aramark Food and Beverage Operations Agreement dated November
20009.

MERC Staff prepared and issued Bid Documents and a Request for Bids in accordance with MERC's Purchasing and Contracting Rules
as well as Metro Policy and any and all state (ORS) requirements. MERC staff included in the bid documents an aspirational
M/W/ESB goal for participation in this project of 15% as well as an additional 10% aspirational FOTA contractor participation goal.
MERC staff conducted a broad M/W/ESB outreach and made plans and specifications available at no cost to the contractors and
sub-contractors for this project. On August 17, 2010, MERC Staff conducted a site walk for potential bidders in which seventeen
contractors attended. Five firms that attended the site walk were certified M/W/ESB contractors. On August 25, 2010, six bids were
received and ranged from $197,000 to $222,667.79. While none of the bidders were certified M/W/ESB General Contractors, the
lowest responsive and responsible bidder, Emerick Construction Company, did include 15% dedicated M/W/ESB sub-contractor
participation as a part of their bid and stated that any additional sub-contracting for work they could not complete “in-house”
would be subcontracted out to a certified M/W/ESB contractor. The lowest responsive and responsible bid as provided by Emerick
Construction Company was submitted in the amount of One hundred, ninety-seven thousand & 00/100 dollars ($197,000).

FISCAL IMPACT: The FY2010-11 adopted budget includes a total of $325,000 for the “Hall D Lounge” Project. Major elements of
the project and anticipated expenditures include:

General Contractor $197,000
Kitchen Equipment S 43,966
Tables & Chairs S 29,265
Owner Provided S 43,700

Contingency $ 21,975
Total $335,906

Although unlikely, should contingency expenditures exceed the adopted budget of $325,000, additional funding can be accessed
from the Capital Reserve portion of the Food & Beverage Operating Budget. Additionally, it is conservatively anticipated that annual
net revenue will approximate $20,000 as well as provide a new and intangible customer service value to Expo Center patrons. The
potential to license the lounge as a “private” event space remains under consideration.

RECOMMENDATION: Staff recommends that the Metropolitan Exposition-Recreation Commission adopt Resolution No. 10-21,
approving the selection of Emerick Construction Company as the lowest responsive and responsible bidder in response to a Request
for Bids, relating to the Portland Expo Center, "Hall D Lounge" project, approving the contract award and authorizing the General
Manager to execute a contract with Emerick Construction Company.
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THE —

METROPOLITAN EXPOSITION
RECREATION COMMISSION

Standard Public Contract & » sevvice or merao

For Public Contracts Greater than $50,000 CONTRACT NO.

PUBLIC CONTRACT

THIS Contract is entered into between Metropolitan Exposition-Recreation Commission
(“MERC"), whose address is 777 NE Martin Luther King, Jr., Blvd., Portland, Oregon 97232-2742, and
Emerick Construction Company — CCB #10723, whose address is 8850 SE Otty Rd, Happy Valley,
OR__ 97086 hereinafter referred to as the “CONTRACTOR.” Work is to be take place at the Portland
Exposition Center (Expo), located at 2060 N Marine Dr, Portland, OR 97217.

THE PARTIES AGREE AS FOLLOWS:

ARTICLE |
TERM OF CONTRACT

The term of this Contract shall be for the period commencing September 7, 2010 through and
including February 28, 2011, with substantial completion by December 31, 2010, unless terminated or
extended as provided in this Contract.

ARTICLE Il
CONTRACT SUM AND TERMS OF PAYMENT

MERC shall compensate the CONTRACTOR for work performed and/or goods supplied as
described in the Scope of Work. MERC shall not be responsible for payment of any materials, expenses
or costs other than those which are specifically included in the Scope of Work, in an amount not to
exceed (written amount) One Hundred Ninety-Seven Thousand Dollars and NO/100 ($197,000.00).
Payment shall be on a unit price only for those goods or services received in a condition or manner
acceptable to MERC. CONTRACTOR'S Invoice shall include an itemized statement of items purchased
or services provided, and shall be sent to MERC, Attention: Accounts Payable, 777 NE Martin Luther
King, Jr. Blvd., Portland, Oregon 97232-2742. As per Article VIl of this document, Contractor’s invoice
must breakout and withhold retainage as obligated by Public Contracting Code, and submit certified
payroll with their invoice as per Prevailing Wage Requirement Law. MERC will pay Contractor within 30
days of receipt of an approved invoice.

ARTICLE Il
SCOPE OF WORK

CONTRACTOR shall perform the work and/or deliver to MERC the goods described in the RFB
and Scope of Work herein and as attached. All services and goods shall be of good quality and,
otherwise, in accordance with the Scope of Work.

CONTRACTOR is to provide General Contracting Services for a Food and Beverage Tenant
Improvement project to take place in Room D103 at the Expo Center. Scope of Work consists of
remodeling a Meeting Room space into a Restaurant/Bar, including but not limited to:
construction services/work from the following trades: electrical, plumbing, drywall, painting,
demolition, carpentry, flooring, millwork, construction clean-up, etc; as specified in the “Portland
Exposition Center Hall D — F&B Tenant Improvement Project - General Contractor Services
Request for Bids” documents dated August 10, 2010, hereto attached as “Attachment “A”.

Expo Center-Hall D — F&B Tenant Improvement Project
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Contractor agrees to comply with each and every term, condition and provision of the contract
documents. Contractor agrees to provide all labor, tools, equipment, machinery, supervision,
transportation, and every other item and service necessary to perform the work described in the contract
documents. Contractor may be subject to liquidated damages if work not in compliance with Request for
Bids Documents as referenced above, and Contract Agreement. All work on this contract is subject
to Prevailing Wage Rates.

Additional Requirements:

CONTRACTOR must provide to MERC:

e A Current W-9

e A copy of Contractor’s Certificate of Insurance as specified in Article VI below

o A written Workplace Safety Program and Drug Policy prior to start of work

e A written Work Schedule to be approved by Owner 48 hours prior to start of work.
Work must be performed without causing any disruptions to scheduled events.
Owner will make every effort to keep construction areas off limits to the public to
accommodate the Contractor’'s Work Plan.

Contractor must coordinate all work with MERC Project Manager.

The Contract Time shall commence upon issuance of the Notice to Proceed which is anticipated to
be issued following execution of the contract. Contractor shall commence work under this Contract within no
more than ten (10) calendar days after issuance of written Notice to Proceed. Contractor shall bring the Work
to substantial completion no later than December 31, 2010, or at such date as may be extended by
Change Order approved by Contractor and Owner. By executing this Contract, Contractor confirms and
accepts that the Contract Time so stated is a reasonable period for performance of all of the Work.

The end date of the Contract Term is intended to allow for finalization of all closeout requirements,
receipt of warranties, manuals and final payment, but does not alter requirements for substantial completion
of the work by the date specified.

Owner will coordinate with Contractor regarding the dates and approximate shifts that are available
and unavailable to the Contractor to perform the required work, depending on the location in the building of
the scheduled event, the type of event and the Work being conducted simultaneously with the event. Due to
the likely possibility of additional "bookings" or cancellations of events in the building, this schedule
may be modified, which may positively or negatively impact the work schedule. It is not anticipated
however, that the net number of days available to the Contractor as indicated on the schedule
included as part of these documents will be lessened. In the event of a schedule change, the Owner
will notify the Contractor directly following the implementation of the change so that work plans may
be modified accordingly. Due to the nature of the Public Events Facility industry, it will be necessary for the
Contractor to work closely with the Project Manager and applicable building staff to coordinate day-to-day
logistical requirements for the benefit of the Contractor and to afford Owner Staff the necessary time to
perform event or non-event related functions. Contractor shall be liable to incur liquidated damages if not
substantially complete by December 31, 2010 unless extended by a Change Order approved by Contractor
and Owner. Liquidated damages shall be assessed at no less than One hundred dollars ($100.00) per day.

ARTICLE IV
LIABILITY AND INDEMNITY

CONTRACTOR is an independent contractor and assumes full responsibility for the content of its
work and performance of CONTRACTOR'S labor, and assumes full responsibility for all liability for bodily
injury or physical damage to person or property arising out of or related to this Contract, and shall
indemnify, defend and hold harmless MERC, its agents and employees, from any and all claims,
demands, damages, actions, losses, and expenses, including attorney's fees, arising out of or in any way
connected with its performance of this Contract. CONTRACTOR is solely responsible for paying
CONTRACTOR'S subcontractors and nothing contained herein shall create or be construed to create any
contractual relationship between any subcontractor(s) and MERC.

ARTICLE V
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TERMINATION

MERC may terminate this Contract upon giving CONTRACTOR seven (7) days written notice. In
the event of termination, CONTRACTOR shall be entitled to payment for work performed to the date of
termination. MERC shall not be liable for indirect, consequential damages or any other damages.
Termination by MERC will not waive any claim or remedies it may have against CONTRACTOR.
Contractor may be liable for liquidated damages.

ARTICLE VI
INSURANCE

CONTRACTOR shall purchase and maintain at CONTRACTOR'S expense, the following types of
insurance covering the CONTRACTOR, its employees and agents.

A. Broad form comprehensive general liability insurance covering personal injury, property
damage, and bodily injury with automatic coverage for premises and operation and
product liability shall be a minimum of $1,000,000 per occurrence. The policy must be
endorsed with contractual liability coverage. MERC, Metro, and their elected and
appointed officials, departments, employees and agents shall be named as an
ADDITIONAL INSURED.

B. Automobile bodily injury and property damage liability insurance. Insurance coverage
shall be a minimum of $1,000,000 per occurrence. MERC, Metro and their elected and
appointed officials, departments, employees, and agents shall be named as an
ADDITIONAL INSURED. Notice of any material change or policy cancellation shall be
provided to MERC thirty (30) days prior to the change.

This insurance as well as all workers' compensation coverage for compliance with ORS 656.017
must cover CONTRACTOR'S operations under this Contract, whether such operations be by
CONTRACTOR or by any subcontractor or anyone directly or indirectly employed by either of them.

CONTRACTOR shall provide MERC with a certificate of insurance complying with this article and
naming MERC and Metro as additional insureds within fifteen (15) days of execution of this Contract or
twenty-four (24) hours before services under this Contract commence, whichever date is earlier.

CONTRACTOR shall not be required to provide the liability insurance described in this Article
only if an express exclusion relieving CONTRACTOR of this requirement is contained in the Scope of
Work.

ARTICLE VII
PUBLIC CONTRACTS

All applicable provisions of ORS chapters 187 and 279A & B, and all other terms and conditions
necessary to be inserted into public contracts in the State of Oregon, are hereby incorporated as if such
provision were a part of this Agreement. Specifically, it is a condition of this contract that Contractor and
all employers working under this Agreement are subject employers that will comply with ORS 656.017 as
required by 1989 Oregon Laws, Chapter 684.

All applicable provisions of ORS Chapters 187 and 279A & B, and all other terms and conditions
necessary to be inserted into public contracts in the State of Oregon, are hereby incorporated as if such
provision were a part of this Agreement including, but not limited to, ORS 279B.220 to 279B.235.

For this Public Works project subject to ORS 279C.800 to 279C.870, the contractor shall
pay Prevailing Wage Rates as per the Oregon Bureau of Labor and Industries (BOLI) "Prevailing Wage
Rates for Public Contract Works Contracts in Oregon - Effective July 1, 2010”, pursuant to the
administrative rules established by the Commissioner of Labor and Industries. Contractor must provide a
written schedule to employees showing the number of hours per day and days per week the employee
may be required to work; and must pay daily, weekly, weekend and holiday overtime in accordance with,
and as required by ORS 279C.520.
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Contractors must promptly pay, as due, all persons supplying to such contractor labor or material
used in this contract. If the contractor fails to pay for labor or services, the contracting agency can pay
and withhold these amounts due the contractor. Additionally, if the contractor or first-tier subcontractor
fails, neglects, or refuses to make payment to a person furnishing labor or materials in connection with
the public contract for a public improvement within 30 days after receipt of payment from the public
contracting agency or a contractor, the contractor or first-tier subcontractor shall owe the person the
amount due plus shall pay interest in accordance with ORS 279C.515. If the contractor or first-tier
subcontractor fails, neglects, or refuses to make payment, to a person furnishing labor or materials in
connection with the public contract, the person may file a complaint with the Construction Contractors
Board, unless payment is subject to a good faith dispute as defined in ORS 279C.580. Contractor must
promptly pay for any medical services they have agreed to pay in accordance with ORS 279C.530.
Contractor must pay any and all contributions and amounts due to the Industrial Accident Fund from
contractor or subcontractor and incurred in the performance of the contract.

Contractor is required to Submit Certified Payroll Reports each month to MERC as
Contracting Public Agency to: MERC—Construction/Capital Projects Dept—Att: Renee, 777 NE MLK
Jr Blvd Portland, OR 97232; as well as to BOLI. In addition to any other retainage obligated by the
Public Contracting Code, the Prevailing Wage Requirement Law requires public agencies to withhold 25
percent of any amount earned by the prime contractor if the prime contractor does not submit certified
payroll reports. Once the certified payroll reports have been submitted, the public agency must pay the
25 percent withheld within 14 days. ORS 279C.845(7)

Contractor and every subcontractor must have a Public Works Bond filed with the Construction
Contractors Board prior to starting work on the Contract, unless exempt, in accordance with ORS
279C.830(3). Contractors are required to pay the Department of Revenue all sums withheld from
employees pursuant to ORS 316.167.

CONTRACTOR shall meet MERC Bonds and Bid Security requirements as follows:

1. Bid Security not exceeding 10 percent of the amount bid for the contract is required
unless the contract is for $50,000 or less.

2. For public improvements, a labor and material bond and a performance bond, both in
the amount equal to 100 percent of the contract price are required for contracts over
$50,000.

3. Bid security, labor and material bond and performance bond may be required even
though a contract is of a class not identified above, if the General Manager
determines it is in the public interest.

CONTRACTOR shall meet the Metro “Good Faith Efforts” Requirement for Construction Projects
as below:

For construction contracts of $100,000 or more, the Commission adopts in principle, policy, and
content, the “Good Faith Effort” program established by Metro Code§ 2.04.100 through 2.04.190 (Metro
Minority Business Enterprise, Women Owned Business, and Emerging Small Business Program) as they
apply to contracts of the Commission. This adoption includes any and all ordinances subsequently
adopted by the Metro Council relating to Metro’s Minority Business Enterprise, Women Owned Business
and Emerging Small Business Program. The General Manager shall designate MERC staff to perform
the functions of the Liaison Officer to carry out the MBE/WBE/ESB program as it relates to MERC
contracting activities. Metro and MERC have a compelling government interest to ensure that their
contracts provide fair and equal employment opportunities for minority, women, and emerging small
businesses reflecting the diversity found in the Portland Metropolitan area. Therefore, MERC aspires to
utilize 25% (by dollar value) MBE/WBE/ESB subcontractor participation on this project.
Accordingly, the prime contractor is required to submit proof showing that Good Faith Effort has been
made to contract with MBE/WBE/ESB subcontractors. Additionally, MERC aspires to utilize 10% (by
dollar value) of subcontractors within the First Opportunity Target Area (FOTA). Contactor shall
submit an MWESB/FOTA report along with certified payroll for compliance.

For public improvement work all contractors must demonstrate that an employee drug-testing
program is in place.
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ARTICLE VIII
QUALITY OF GOODS AND SERVICES

Unless otherwise specified, all materials shall be new and both workmanship and materials shall
be of the highest quality. All workers and subcontractors shall be skilled in their trades. CONTRACTOR
guarantees all work against defects in material or workmanship for a period of one (1) year from the date
of acceptance or final payment by MERC, whichever is later. All guarantees and warranties of goods
furnished to CONTRACTOR or subcontractors by any manufacturer or supplier shall be deemed to run to
the benefit of MERC.

ARTICLE IX
OWNERSHIP OF DOCUMENTS

Unless otherwise provided herein, all documents, instruments and media of any nature produced
by Contractor pursuant to this agreement are Work Products and are the property of MERC, including but
not limited to: drawings, specifications, reports, scientific or theoretical modeling, electronic media,
computer software created or altered specifically for the purpose of completing the Scope of Work, works
of art and photographs. Unless otherwise provided herein, upon MERC request, Contractor shall
promptly provide MERC with an electronic version of all Work Products that have been produced or
recorded in electronic media. MERC and Contractor agree that all work Products are works made for hire
and Contractor hereby conveys, transfers, and grants to MERC all rights of reproduction and the
copyright to all such Work Products.

ARTICLE X
SUBCONTRACTORS

CONTRACTOR shall contact MERC prior to negotiating any subcontracts and CONTRACTOR
shall obtain approval from MERC before entering into any subcontracts for the performance of any of the
services and/or supply of any of the goods covered by this Contract.

MERC reserves the right to reasonably reject any subcontractor or supplier and no increase in
the CONTRACTOR’S compensation shall result thereby. All subcontracts related to this Contract shall
include the terms and conditions of this Contract. CONTRACTOR shall be fully responsible for all of its
subcontractors as provided in Article 1V.

ARTICLE XI
RIGHT TO WITHHOLD PAYMENTS

MERC shall have the right to withhold from payments due CONTRACTOR such sums as
necessary, in MERC's sole opinion, to protect MERC against any loss, damage or claim which may result
from CONTRACTOR'S performance or failure to perform under this Contract or the failure of
CONTRACTOR to make proper payment to any suppliers or subcontractors.

If a liquidated damages provision is contained in the Scope of Work and if CONTRACTOR has, in
MERC's opinion, violated that provision, MERC shall have the right to withhold from payments due
CONTRACTOR such sums as shall satisfy that provision. All sums withheld by MERC under this Article
shall become the property of MERC and CONTRACTOR shall have no right to such sums to the extent
that CONTRACTOR has breached this Contract.

ARTICLE XII
SAFETY

If services of any nature are to be performed pursuant to this Contract, CONTRACTOR shall take
all necessary precautions for the safety of employees and others in the vicinity of the services being
performed and shall comply with all applicable provisions of federal, state and local safety laws and
building codes, including the acquisition of any required permits. Contractor shall supply a written safety
program/policy that all employees must follow. Workplace safety MUST be in compliance with OSHA
regulations at all times

ARTICLE XIII
INTEGRATION OF CONTRACT DOCUMENTS
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All of the provisions of any procurement documents including, but not limited to, the
Advertisement for Bids, Proposals or responses, General and Special Instructions to Bidders, Proposal,
Scope of Work, and Specifications which were utilized in conjunction with the bidding of this Contract are
hereby expressly incorporated by reference. Otherwise, this Contract represents the entire and
integrated Contract between MERC and CONTRACTOR and supersedes all prior negotiations,
representations or agreements, either written or oral. This Contract may be amended only by written
instrument signed by both MERC and CONTRACTOR.

ARTICLE XIV
JURISDICTION

This Contract was entered into in the State of Oregon. This Contract will be interpreted,
construed, and enforced in accordance with the laws of the State of Oregon. Both parties agree that
exclusive jurisdiction for any claim under this Contract will be in Multnomah County, Oregon.

ARTICLE XV
SEVERABILITY

The parties agree that any provision of this Contract that is held to be illegal, invalid, or
unenforceable under present or future laws shall be fully severable. The parties further agree that this
Contract shall be construed and enforced as if the illegal, invalid, or unenforceable provision had never
been a part of them and the remaining provisions of the Contract shall remain in full force and effect and
shall not be affected by the illegal, invalid, or unenforceable provision or by its severance from this
Contract. Furthermore, a provision as similar to the illegal, invalid, or unenforceable provision as is
possible and legal, valid and enforceable shall be automatically added to this Contract in lieu of the illegal,
invalid, or unenforceable provision. Any failure by MERC to enforce a provision of the Contract is not to

be construed as a waiver by MERC of this right to do SO.

ARTICLE XVI
BINDING ON ASSIGNS AND SUCCESSORS

This Contract is binding upon the parties hereto and upon their heirs, administrators,
representatives, executors, successors, and assigns, and will inure to the benefit of said parties and each
of them and to their heirs, administrators, representatives, executors, successors and assigns.

ARTICLE XVII
COMPLIANCE

CONTRACTOR shall comply with federal, state, and local laws, statutes, and ordinances related
to the execution of the work.
ARTICLE XVIII
COUNTERPARTS

This Contract may be executed in counterparts or multiples, any one of which will have the full
force of an original

ARTICLE XIX
DELIVERY OF NOTICES

Any notice, request, demand, instruction, or any other communications to be given to any party
hereunder shall be in writing, sent by registered or certified mail or fax as follows:

To: Commission Chris Bailey, Executive Director, Portland Expo Center
Heather Peck, Division Manager
Construction/Capital Projects
MERC
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777 NE Martin Luther King Jr. Blvd.
Portland, Oregon 97232
To: Contractor Emerick Construction Company
8850 SE Otty Rd.
Happy Valley, Or. 97086

ARTICLE XX
ASSIGNMENT

CONTRACTOR shall not assign any rights or obligations under or arising from this Contract
without prior written consent from MERC.

CONTRACTOR METROPOLITAN EXPOSITION-RECREATION
COMMISSION
Signature: Signature:

Printed Name

Date:

. Title:

Company:_Emerick Construction Co.

Address__ 8850 SE Otty Road

Printed Name Teri Dresler

Date:

Title:___General Manager

Signature:

Printed Name___ Chris Bailey

Happy Valley, OR 97086 Date:
Telephone; 503-777-5531 Title: Director - EXPO
Tax I.D. or SS#.__ 93-0451960 Signature:

CCB 10723 Printed Name___Heather Peck

Date:

Title Division Manager

Division:_Construction/Capital Projects
503-731-7846

Telephone:

Copy 1 — MERC Contracts Copy 2 — Facility Copy 3 — Contractor
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