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St3ECr ettiu with Miohaei Joues Regadig Conccnrn about Rivto

Mike Jones dropped in nnarmouticed to Torn Savidges office today Lorn is Acg
Cbcf CBNPP-CO end Mike wanted to diaous kia oncozns regarding the Rivere
Industrial Park developrnant by the Port of PorUani took Mike to my office and aZed

to wTito out Ins conoeni said that would address the

The foflowin liing ofbia concerns as tndarstood th Hh miften nctes are

attached

Thcre bsvc been illegal fills in the Rwcrgate area aince 30 Novorb l989

The buffer zones established by the Cooperative Agrranent to atshliah

Rrvgate bevelopmenL Progvam iud an AccptabIc Mitigation Proam lbr Wetland

hnpaots have been illegally llcd the Disct Engineer US ArmyCoips of neers

Portland District iie4 the agreanient on Jannazy 199

No Section 404 pemlts have been obtained sz stipulated In the Cooperative

There has beati no ixutigation for any of the file xxi Rivergate after 1989

sripiIated in the Cooperative Agreement

The tiazus ofthe Cooperative Ajocaucnt have not been fhIfille4

The fluidplam values of the buffers whióh were eft as xnitigatLon as stipx4atcd

in the Cooperative Agreement have not been respected illegal fill has been placed

there and new is proposed in association with rail bridge crossing Columbia

SIough

There have been no public meetings concerning any of die things happening in

the rvergate biduatmi Parke

the new Wail 1inenmpced wwth fS uth nd Hvbcc Lakes is in the hvffer

Zen and this unpact ba in been coxisxderc

There lies nerer been an vi-oxvnental Irztpaet tatemenr BIS for the

ivcrgate dcveiopment
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There has been no direct couttatou with resource ac regarding the

proposed mil line in the Rivergate are

Some pennits for activities hi the Rivergate area have bcexi cbangcd

substantially without notice peaking eciflcally ofthe fill far the proposed iI budge

Tlere Kisben no conthderation of illegal fill duung the delineation of

wetlands at the iaul bridge sue More specifically illegal fill waa placed in wct1anda at

the sites for the proabes to the proposed rail bridge and soil samples wore taken in the

illegally placed i4y filL The ro4 then deaorib8d the soil as sandy non-bydde The

natural ground would have exhibited hydria soils since wetland was present

The has been no real assesnent ofneed for any permt issued in the

verate

ri New permits have bean leaned in the Rivergate area without first examining

previous permits in the same area

Pczmitrs have been granted for the same property in the same year

Areas of standing tcr that were zbject to regelation imder Section 10 of the

ivar aiid Harbor Act of l399 have been filled This filling is in violation of State law

wbhsxostobeplaoedbeluwaceevationintheSmithendBybee
Lake erca.

Although the proposed rail bridge is regidated by the Coast Ouaid under

Section of the Itiver end larbor Act of 599k the york should also be regulated by the

Corps nuder Section i0 No Section 10 panmi has been required

told Mike that rt would taks sonic timeto answer many of the questions and that we

would have to do sonic jnvegjatiou to answer many ofthem said that we woulo

ens ci him as soon as we could con plete on airalyars of his cor corns axi4 that we would

probably have to answer ruse eral letters we progress through his conceni

PAYNTER
iref Rerlalory Brat
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Duar Mr Jouee

TIns let er is in repo discussions you hay had th me Ii offiu wid

over the telephone and with Judy Linton of my staff regarding activities of the Port of

Portland ii the Rivergate industrial Area During our meeting at ur office asked you

to write down your concerns so we could evaluate them axd provide you with full

answer You prnvded list of 17 concerns for us to consider have subsequently

discussed some of these concerns with you over the telephone T14s letter is panial

response to those concerns

Durng ur tclep ione con sa ion on August 1996 yo drnated that your
most immediate oncerns were centered on the immanent construction of railroad

Inidge ac oss Coluribia Slough which is navigable water of the Esscntally you
arc concerned that the bodge will be built vciy soon rnd hat its construction il cut ff

wildlife corridor that is impollarit in the Rivergatc area Associated with this primaiy

concern you have also stated that wetlands adjacent to the bridge site have been illegally

filled and that the approaches to the bridge will be built on this unauthoried fill material

You recognize that the US Coast Guard has the responsibility under Section of the

River and Harbor Act of 899 to regulate brdges and causeways over navigable watem of

the US but you crnau conce ned with tb Coast Cuard permitting ocess and

ceicion You conterd that ti approach fill to the budge msregu1ated by the Corps nide

Sectn 40 ko- dc iv tu 4U3t
did not find vetlands there you concnd tha urauth nzcd ii was plaeed the

wetlands so the soil samples showed the soil to be sandy and nonhydnc You also

contend that the Corps should regulate certain features of the bridge construction under

Section 10 of the River and Harbor Act of 1899 because they are being placed below the

ordinary high water line of navigable waiter of the US c.g abutment fills Finally

you contend that the Corps has special regulatory responsibilities under Executive Order

988 regarding activities in floodplains will discuss these concerns first
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First would like to deal with the primary authority to regulate the constmction of

bridges over navigable waters of the US The authority to regulate bridges and

causeways under Section of the River and Harbor Act of J99 was transferred to the

Secretary of Transportation under the Department of Transportation Act of October.l

1966 It is under Section that bridges and the work and features associated with their

construction in navigable waters of the US is regulated The same work and features in

the navigible waters of the US are not also regulated by another Federal agency under

different section of the same Federal law Accordingly all work and associated features

of the rail bridge within and over Columbia Slough are regulated only by the Coast Guard

under the River and Harbor Act of 1899 The Coast Guard is the lead Federal agency

responsible for consultation with the appropriate Federal and State agencies in the process

of deciding whether to issue permit under Section The Carps only regulates the

discharge of dredged or fill material associated with the bridge construction under Section

404 of the Clean Water Act In addition the discharge of fill material for the bridge

permitted under the Corps nationwide permit IS provided such discharge has been

permitted by the Coast Guard as part of the Section bridge permit On December

1995 we informed the Port of Portland that the proposed work associated with

construction of the bridge is authorized under nationwide permit 15 subject to the

condition of Section permit being issued for it

We are still investigating whether unauthorized fill material was placed in the area

of the bridge approaches To date we have not uncovered any substantial evidence

which points to the placement of illegal fill However we will continue our investigation

until we have examined all the information and make determination We will keep you

informed of our progress and findings

We reviewed and accepted the wetland delineation documentation associated with

the bridge and approach fills We agreed with the finding that based on the inforuiation

available there were no wetlands in the area of the approach fills at the time the wetland

delineation field work was performed lhe soils were sandy and non-hydric There did

not appear to be sufficient hydrology to support wetlands Therefore we concurred that

the approach fills would not occur rn wetlands We realize that the outcome of our

investigation of previous filling at the bridge site could cause this determination to be

different if we find that wetlands had been previously filled without authorization As

stated above we will inform you of our findings on that issue

The Corps has no regulatory authority over activities occurring in fioodplains

other than those features subject to regulation under either Section 10 or Scction.404

which occur in water of the U.S In accordance with the requirements of Executive

Order 11988 the Corps considers the floodplain impacts of activities it regulates as part
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of its public interest review To the extent practicable the Corps seeks to avoid long and
short term impacts associated with the occupancy and modification of floodplains and
seeks alternatives to floodplain development where possible Regarding the rail bridge
over Columbia Slough the Coast Guard is the lead Federal regulating agency and has the

primary responsibility to ensure that Ooodplain values are considered in itS permit
decision Typically the local government has the direct responsibility for developing and

implementing floodplain ordinances in order to continue to participate in the floodplain
insurance program Therefore in the case of this rail bridge the Corps will defer to the
Coast Guards determination of whether the project conforms to the requirements of
xccutive Order 11988 As practicable matter bridge will frequently occur in

floodplain so altemative will not exist outside the floodplain

would like to address one general concern you expressed to mc regarding the

application of the National Environmental Policy Act NEPA to the development of the

Rivergate area Authorization to the Port of Portland for dredging niaterial in the

Columbia River to obtain fill material for the Rivergate Industrial Park development
dates back to August 1967 At that time the Corps only had the authority to regulate
the dredging of material from the navigable river under Section 10 of the River and
Harbor Act of 1899 The authority to regulate the discharge of fill material under Section
404 of the Clean Water Act was not in place until July 25 1975 In addition the NEPA
which is the basis for performing Environmental Impact Statements and Environmental
Assessments on Fedexal Actin was riot enacted until 1969 So there was no

requirement to regulate the discharge of fill material into wetlands and no requirement to

complete an EIS or EA when the filling of Rivergate was initiated On May 25 l971 th
permit to dredge in the Columbia River for fill material for Rivergate was rcauthorized

There still was no authority to regulate the discharge of fill into wetlands and an RI was
not required for the reissuance of the permit On June 1974 the permit was again
reissued along with authari7atiOns to dredge in additional areas Ditriet Counse
reviewed the reauthorization of the original dredging and the dredging of the new areas in

view of NEPA and concluded that an EIS would not be required Instrumental to this

decision was the fact supported by court decision that the Corps did not have sufficient

Federal control and responsibility ovcr the activity Le filling the Rivergate area to

constitute Federal action The authorization of ihe dredging itself was deemed to not be

Foderal action that would jgiijñcaut1 affect the quality of the human environment On
May 29 1979 the dredging of the areas permitted in 1974 was reauthorized and the

placement of the fill in the Rivcrgatc area was permitted By this time Section 404 of the

Clean Water Actapplied to action District CounI again reviewed the proposed
authorizations and concluded that an hiS should not be required The bases for this

recommendation were that the commitment of the resources had been largely completed
the decision not to do an EIS in 974 the North Portland Peninsula Plan and it process
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completed in 1972 the 1974 1976 Cois Draft EISa accompanying the Plood Control

Report for the area and the Fnvironmentai Assessment for the 1979 renewal of the

permits On November 30 1984 and on June 1991 the dredging and filling was again

reauthonzed Copies of the perxnit records referenced above can be obtained by

requesting them

hope my discussion on the issues in this letter are clear to you As indicated

we will need additional tirns to complete investigations or other woric to answer the other

concerns you have raised expect to provide another update by September 30 1996

1L Paynter

Chicf Regulatory Branch

Coast Guard Mikese

EPA Shaich
Port of Portland Sgfiied
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As cLiscused with yo whii on Septenber 3O i996 thk letter responds to

the remaining concem that you hive expressed to us through svca1 mcerirg teièpone

eonyersations This 1tter is aleo continuation of the discussin of several of the issues

addrssed in my August 28 1996 lettcr Ic you

ased on the zncctinwe bad on July 17 1996 duthig which you mote out your list of

concerns reganling the Rivrgate Dve1opntent in North Pofl1d have placed the issues into

four p-inciplo atcoica Goraerzts reprdmg appart illegal fills in the Rivergate are

oncerus regarding apparent noncontpledon of items in thp 19W1989 Cooperative

Apoement saong the Port of Portheid and five public agenda regarding mitigatton for

fililug wet1and In Bivergate concerns regarding the pcrrniniug process for Port of Portland

in the Rivergate area and ooncs regarding the planning and building of rail line

in Rivergate will address each of these areas esponding to your specific concerns

You cited twc mjor reasons for your charge that illegal fills have occurTed in Rwergate

The frst is that the l94 prmi authonzlng fill in Ri ergateurder Section 404 of the Clean

Wtr Act crçprred after \lovember 30 99 wd that the permit issued on urn I99I did

not mdcate that the woit was audaocd under that authority The second reason is that the

1988/ 19Q Cooperahvt Agreement which established Rivergate development program and

an cccplabk uanou ogari wetland pacts stacs thaw th Pert recognlae

ncc.essity of applying nd complying vith taie and Pederal permit The Pod also agreed

that the measures descrfed in the Agreement would be iceorporated int permit applications

for fill in the xvergate Wetlapds and that they may become enforceable conditions of any

permit leaned for the fill From these two sources you have contended that the Port did not

apply for and the US Army Corps of Engineers has not issued permits to fill wetlands in

the Rivergate area stoce the expiration of the 1984 poiimt which occurred after November 30
1989

In tact the Port apply to the corps for renewal of their 1984 permit on June 26
1989 lie application early described the Pci lutcetron of cent nuing dredge Ill

naenal from permitted Columb ski ci borrow lies and use this ma erial to continue

to fill the Riveigs SrOa The Cooperative Agreement ith the Corps and other Fr4ea and

state agencies was referenced in the permit application The application was ai..1owIedged by

the Permit Project Manager but it was not processed immediatIy due to the backlog of work

PC2 tao ros

iflaNAL FOA 119 ti-en

17768
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hattd at that tirne That Project Manager accepted employment outsk1 the Corps and

eventuaily new person filled theposition The public notice was published on

Sep Wmber 21 l99O Unfonunawly the new Projt Manager did nor understand that

wetlands still asisted in the Rvergate fill ea and did not indicate that the application wag

ubiect to Section 404 of the Clean Water Act well as Seetion 10 of the Rivefl snd

arbora Act of 1599 The permit was issued on June 1991 only under the authuny of

SUon 10 of the Rivera Barbers At 1599

Clearly the hitçt of thePoft was to renew permit for obtaining till material and

placing fill in wetlands within the Rivergeet area they had been authorued to do the two

prriiei peunits issued in 1979 and 1984 under both Section 10 and Section 404 authorities

Clearly the Copa was aware of the Ports mteum when we signed the Cooperative Aeement

oJasuai 27 1989 Unfortunately we orOitted Section 404 on the permit as an authonsing

anthuriy for the iiii dee to an ovemight The Por relying on the Corps to correctly identi

the appropnate authorities for adertising the worl and writing the pcnnit proceeded to

conduct the work as they had in the past Only recently has it tome to ciur atteotin that the

Seatton 404 authority was ornittcd from the permit isstrad in 1991 We considering

the appropiate method of correctina this oversight and will keen von mthrnied of Ike course

of action we take

You mentioned two other concerns relating to potential illegal fik Qua concern was that

illegal fill had occurred in navigable water of the US because it was below certain

elevation in Rivergate although not in Columbia Slough itselt The Cops has made

pectuie determination of navigability at Columbia Slough The 1oui it navigable for

distance of 8.4 miles from its mouth to the channel closure The navigabrliiy pertaiu in the

slough ohisunel itself end to any other area adjacent or near it in Rivergate responded

to mo spacitl concern in my August 28 1996 letter to you regarding the nOzi

applicabi ity of Section 10 of the Rivers and Harbors to coustsiction and abutment ills

assocIated with to new rail budge which aa permitted by the Coast Guard under

Section of that Act The other concern you expressed was that fill had beeu placed illegally

undem State of Oregon law that ptobibits such placement below pecified ale tmn within

Smith and ybee Lakes This is matter which you inust take up with the Stale

Regarding the Forts compliance with the terms of the Cooperative Agroemont you have

contonded that iffer zones intended be protected have been flh1ed that there has been no

milig fi fills the Rsvorst area after 1959 that none the terms of the agreexeen

hv ucea uitiuu aru Lha ficvdp ffe .r
have inet an Pot represents es aid tase discussed in detail theterms of the Cooprzatie

Agreement ard the progress in comp with those terms Lo dato he Port has met mos

of the conmutments they made and we have ro reason to believe they will not meet the

rcmaming commitments in due course or esample the ill boundanes of the Rivergate fill
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area reduced from 330 acres with 23S acrofvetIands that could have been fifled under

pcxTxuts that exste4 I9P to flU area of 270 remaining aems with 2Q3 acres of wetlands

The 111 slopes have been ccbstructeas aeed nd bcy are beiog planted as the property

developed ig te South Bivergate fill slopes will be planted as part of the ra3J project now
under constiucon Vegetative screens are planted according to the Smith nd Bbec Lakes

Management Plan The Ramsey Lake wetland mitigation aree wits ccusucted as specified

and work 15 ati11 being done on revegetating the old fill site The upland area between

Ramsey Lake and Cotumbia Slough was pTanted as desited but it has only been partially

succcssftd Some plants have died and the situation is being reviewe4 with the participating

agencies in the Cooperative Agreement An additional piece of land near Remacy Lake that

was o4gihfly scheduled to be filled under the terms of the Cooperative Agreement was not

filled and will continue to function as wildlife babLtat

The buffers yon referenced as an issue important in you have been preserved This

includes 100 ulfer along the slp di lid cc on fur 4j cent

to the slough in Nerth Rvergate Xii 1983 prIorfo tbe Cooperative Agreement the Port

spille4 excess fill material in the north buffer zone That material is being removed and thc

Port intends to revegetate the site In addition the rermiant ponds adjacent to 8bec Lake on

the uCYith bav been pccscrved and enhanced as described arid they now function as waterfowl

habitat areas

The analysis of the flow pattems In Columbia Slough has becli vuuiplctcd This

info nation was used in subsequent dcthzon making proccosby Metro regarding the

cunstruotior ci water control structures for Sin lb and Bybe Lakes Met decided that the

structures described in the Cooperative Agreement were not appropriate and should be

rlaeed by other noasur-s Upaduag of the emating water level control structure for tie

lakes was recomnlertdeo sue subsequently aecompitseen ITt YY/ Thi coange was awroveci
be Smith Bybee Lakes Management Committee although has not been reftectd wi

format change lo th Cooperative Agreement yet substitute is also bthig aougbt foxthe

channel that was proposed bcrwccn Bybee Lake and Columbia Slough the most likely

candidate being water flow augmentation project When ubstituta is recommended by the

Technical Advisory ominiee and appreved by the Smith Bybee Lakes Mnnagement

Committee modifioation to the Cooperativ Agreepiet ill be negotiated

The Cooperative Agreemen also called in the design and eonstrution of public stont

dge L.l P.Jan sta.. c4s Thr pln w.1
herg rtpdated is heir roplem ci essentially as described in the Ajeernant he Port has

franifbrtod the resporsbi for buildin tic South Itt eratc storm darugc sys.err to the

Cr and has sold them theproperty to use for building the resonant facility The orl

designing facility fer North Rivergate which will a1so meet the City standards and will be

transferred to he City for operairon
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the third eategoiy of sene you stated several concerns gardizig the process used in

issuimj the Poit pezmits for the ergate deva2pment Spi1caUy you mentioned that there

bad been no public mths no Invixonnicntal Impact Statement 215 no real assessment of

need jbr any pennit in Rivergate no examination of previous permits when isauitig new

perurits and gianthig of permits on the same pnpery in the same year reviewed the EIS

isSue in my Augt l996 letter to you In summary the Cos carefully examined

whether an ElS lzöuld be lequired for the action of issuing permits in l74 azid 1979 We

deermiiied that an EIS wouid not be reguedJor the rcasons4escribcd in my previous letter

to you That position has been upheld in subsexent nance of permits in 19g4azjd i91

public besting iibcId only when it is needed for making dcision on permit

application and valid lnthiest would be scived by the hearing ile no public hemings

have been held in conjunction with the Cor$ deeiions to issee peml ta to the Port in the

Rivergate arca public input was received in rcsponee to the public notrees and was

considered in the permit evaluations The birtory of the development of Rivergate is along

unc involving many studies id the tasuanee of petnute at the loc4 slate and Federal levels

There have been many meetings with citizens vçr the yeara and sigai2cant opportunity for

public inpu into the varous proccses In additica the need flit the Riverate bea been ..e14

documented and iov to the public for many yars Two doownents which desoiibo the

jW need are the iandPijpjtrIa prepard by the Columbia Slough Bnvironmentl

Task Foice in Dcccinbcr 1972 end the

prsred by the Coips in l97 this study also documents two ptzbtho beadugs Coasideziag

the many sources of denuymg the need for an industual park Lu the Rivergate area

addittonal analyses of need are unnecessary in rwaluan ig permit applications within Rivergets

Your other concerns in this category had to do with ntodfficatiors to permits consi4ethig

ureviou yam Is when ssu.iig nay ones and issuing pennut oi the same property

Modificati na of permits are performe aeeuzdsnc.e wLth the pohy guidance ir the

regelations The Corps lisa the authonry to modiry peniits witheut public reVew icu tinre

is no substantial ehsige in the attendant circumstances When new penn.its are issued the

circumstances are reviewed for changes ilic civiroumcntal impacts re described and

cumulative impacts are considered including permitted activibes in the same vicinity

The final catagoiy of issues were centered specifically on the development of rail hue in

Rivergate My Augur 28 1996 otter to yoi ddressed your concerns regarding the rail

bridge.ar raCe mi SI ith At gi otsbjec Snout egulatoyeutoIic5 we
undcrstrd that the rail line Tiortli OS Smith anO itytiee Lakes iS wns slant with tie smuut

Rybec Lakes fanageirozu Plan On review of the Cooperative Agreement revealed that tI

rail line is also consistent with its Semis and eontions Any portion we bare parrintled has

bean coordinated as required by ou mcgulatioir We do not find anything out of order with

tins element of the development
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hzopc thi aiiswes your CCC$rdñ th Rivergt deveiopnicit Xf you have

finther questions1 will be p1se to tzy to answer them or direa yoi to the appropdate

for th 1wers

cbiet Rcgu1atoy Bxztda

Pxt of otad Qonta
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William Michael Joics

l77S1 Amity Vineyards Road

Amity Oregon 971010

Mike Thorn Director

Port of Portland

700 NE Multnomah

Portland Oregon 97232

Cory Streiingcr General Counsel

Port of Portland

700 NE Muknomah
Portland Oregon 97232

Rh Ihis is the nodee required by 33 U.SC 136.5 that 60 day nothe is given or to
action against violation of the Clean Water Act

Dear Sirs

William Michael Jones both citiaen within the
moaning of 36 and

personwi run th
meaning of Section 362 believe the For of Portland has violatcd thc

Fedora Watr Poijutior Cortiol Act 33 US.C l2S11376 thc Clean Warur Act
Ilie Eci of Portland has disposed of dredge spoils and fill nto the waters of the
United States in th arca generally called Ri ergate an unlawfiul ac under Subsection

of Section 1311 oft ic Clean Water Act

Thcs wat rs of the United States filled
illegally from Novmher 99 and

contlnurng to th
present day orrcspond partially Lu the 235 acres of wetland

delineated by the Port of Portland the U.S Corps of
Engineers and the U.S

linviromnenta Protection Agency in document finalized in 1989
Other wetlands adjacent to hose wetlands havc be filled wthu permit ifter

1977 see U.S.C 1344
In add ti mc ussion about whatcv facts you bclieve rele oh are

ao iumied in thi5 letter If you wish to au yourself of tltis upp rturity on you
any uestions regarding this ten p1 as on act

Since ely

William Michael Jo zes


