
AUG1238 247 From 1205 P.02 Job105

BO.GLE GATES P.L1

AProfesion21 Umittd Liability Cmpny

LAW OFFICES
Two Union Square

Anchorage

601 UnIon Sueet
BeUevue

JEFFREY LEPPO
Seattle1 Washington 98101-2346 Portland

Tacoma

Direct Dial 206 621-1503 Vancouver B.C

OffIce 206 62.51S1

FacsimIlc 206 621-2660

natEniail jppo@boS1e.COm
73062/00002

August 1998

AIR COTJRTF

Scott Williams Esq.

Environmental Defcnsc Section

U.S Department of Justice

601 Street.N.W Suite 8000

Washington D.C 20026

Re Jones Thorn et at

DerScofl

The purpose of this letter is to explain the Ports FP03ed Remauung Mitigation

Measures datailed in paragraph 12 of the August 1998 draft Consent Decree As you know

the Remaining Mitigation Measures are intended to address any unresolved obligations of the

Port of Portland specified in thc Coop çrativc 4greem9n the so-called COMA These

conditions must be resolved between the Federal Defendants and the Port of Portland and as

agreed during the settlement conferences will not involve negotiatiorls
that include Mr Jones

The mitigation measures potentially at issue are specified in the ten numbered paragraphs

in SectionlV of the Cooperative Agreeme7u Items through 10 concern water control

structures that have either been constructed or superseded or that are addressed in the Consent

Decree through other provisions Accordingly this letter gives no further attention to thsc

paragraphs Items through are addressed in order below

ffl BoundarY Item specifies change in the prior cxtcnt of the permitted fill

boundary The Ports final fill boundaries comply with Attachment to the

Cooperative Agreerflellt with one exception Along the eastern boundaty of the rail

yard the notched area south of the P.anisey Lake mitigation area has not been and will

notbe filled BES constructed water quality facility in this area in 1995 We

presume that less fill poses no problems
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Fill Slcrnes and VegetatiPn Item specifies that the new slopes are not to exceed 31

in steepness and should be revegetated On the south side of the Columbia Slough

the new fill slopes along the eastern boundaty of the rail yard were regraded to 31 in

1997 and replanted in the spring of 1998 With respect to the north side Port staff

surveyed these fill slopes In July 1998 Although there are area where the slope is

slightly steeper tbt31 the Port believes thatregrading is not reâommendedin light

of the established vegetation The Port is prepared to detail the results of its slope

study which involved 16 separate measurements by teleconference or in connection

with site visit The July 1998 work also involved an analysis of vegetation on the

same fill slopèsby botanist with Fishnian Environmental Services This work

indicateS.that the flu slopes require revegetation work to varyirg degrçes The Ports

proposed scope of work for this item is detailed in paragraph 12a of the Remaining

Mitigation Measures

sev Lalc Item specifies that the Port wiU create an area of at least 16-acres of

water surface area and also addresses related vretland fringe and island vegetation

The Ramsey Lake mitigation area was originally constructed by the Port in 1988

with three ponds each containing one or two islands The total water surface area on

the design drawings is 15.1 acres Two recent topographic surveys are available for

the Ramsey Lake mitigation area 1991 and 1997 The September 1991 topographic

survey shows water surface area of 12.7 acres during period When Oregon

experienced below normal stream flows because of abnormally dry periods during

five of the six previous years The July 1997 topographic survey shows water

surface area Of 18.8 acres during period of above normal precipitation in Oregon

that followed three consecutive relatively wet winters Based upon the above the

Port has concluded that surface waXer area of at least 16 acres exists in satisfaction

of the intent of Item recognizing that the actual amount of sUrface water present at

any given time varies with annual and seasonal precipitation levels Columbia River

and Willarnette River levels and groundwater levels all of which are relaxed

Additional excavation with all the construction-related resource impacts and permit

requirements is not recommend

Please note that the Cooperative Agreement includes two sources that bear upon revegetatlon issues first

repans1ng ism occur as specified in Attachment Second parawaph VIS of the CoopeaiveAgree1It specifies

as follows

Vegetative Improvements will be maintained by the PORT for thxcc ycer after

planting Within that time plant material will be replaced if neceSSaiy to

assure the viability of buffem and scrccns After thres years planted buffer areas

will be left alone to mature naturally Vegetative screens will be maintained by

the PORT or its tenants40 assure continued effectiveness

BOGLEGATE
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The Ramsey Lake mitigation area was originally planted as specified in Attachment

to the Cooperative Agreement In 1989 by Inskcep Learning Center second phase

of replanting occurred in 1991 vegetation survey was conducted for the Port in

this area in July 1998 by botanist with Fishman Environmental Services The

survey indicated that the wetland fringe is providing habitat envisioned by the

Cooperative Agreemefli although with different diversity and density of pInt

species Although the Port believes it complied with the threc-ycar vegetation

requirement for this area it is proposing to implement additional weed and

undesirable species control measures as specifie4 in paragraph 12b of the

emaining Mitigation Measures

nd PIartin Between Ramsey Likes and Chuiibia Sibugh Item spcitles that

the Fort is to plant remaining uplan4 areas between Ramsey Lake and the Columbia

Slough using the specifications in Attachment to create at least 20 acres of riparian

habitat Upland planting was performed per Attachment by Inskeep Learning

Center in 1989-91 The area of Port property between the Ramsey Lake mitigation

area and the Columbia Slough is approximately 28.3 acres Portions oIthis area are

wetland and/or have significant existing upland vegetation The portion of this area

that is currently imvegetated is approximately acres The Port proposes to

revegetate these bare areas as provided in paragraph 12c of the Remaining

Mitigation Measures

çumbia Slough Buffers Item specifies buffer areas on the north and south sides

of the Columbia Slough This requirement is being addressed by the Columbia

Slough fill and revegetatiOn projects specified in paragraph 11 of the Consent Decree

North Bvbee Lake Area Item specifies enhancement of at least two acres of

wetland adjacent to the new fill boundaries in this area An inventory in this area was

conducted in July 1998 The old dike has been breached resulting in three distinct

areas forming adjacent to the new fill boundary permanent triangular shaped pond

area the West Pond of approximatelY 2.1 acres exists where the old fill boundary

has been breached small triangular-shaped area the South Triangle of

approximatelY
0.9 acres remains between the southeast end of the new fill boundary

and the old dike portion of this area is ponded during winter and spring due to

breaching of the dike and low elevations permanent long ponded area the East

Pond of approximatelY 4.4 acres in total 26 acres of permanent pond is present at

the toe of the slope along tha east side of the new fill boundary At the time of the

Cooperative Agreement these three areas were all inside the original fill boundary

and permanent dike and therefore subject to filling All contained no vegetation

Currently with the breaching of the dike the East and West ponds are connected to

Bybee Lake and constitute permanent addition of 4.7 acres Of permanent ponds

with aquatic vegetation and wildlife readily observable with an additional 2.7.acres

BOGLEGATES
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of fringing emergent Jetland and shrub/scrub vegetation Additional deepening or

enlarging of the ponded areas is not recommended because it would destroy existing

aquatic and tinging vegetation that currently provides habitat for various wildlife

species

In sum as discussed wIth the Court the Port is proposing to include provisions in the

Consent Decree related to items and of the Cooperative Agree7ñent We recognize that

your clients may have questions about the Ports proposal and may wish to view the affected

areas Although WO consider the Ports proposed terms comprehensive we are interested in

hearing your views and resolving any related concerns as quickly as is possible

Finally as you know the settlement principals that define the Ports involvement to this

point are certainty finality and practicality Accordingry as the resource agencids

evaluate the P.orts proposed actions we urge them to .take pragmatic approach that both fairly

addresses the remaining commitments in manner that is clear and specific about what needs to

be done and that provides an end point for the obligations Please do not hesitate to call if you

have any questions regarding the information provided by the Port or the terms of the draft

Consent Decree

This letter will also serve to confirm that the Port lisa tentatively reserved the morning of

Thursday August 13th for site tour and is available and ready to discuss any and all of the draft

consent decree terms by phone or in person as soon as possible Please confirm whether the site

tour wiIlbe going forward and if so wha will attend

Very truly yours

BOGLE GATES P.L.LC

cc Bruce Landon Esq via fax

David Hiebechuk Esq via fax

Jeffrey Ring Esq via fax

BOGLEGATES
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The Parties expressly stipulate and the CourVbyentering this Consent Decree FtNDS as

follows

The Rivergate area of Portland Oregon is portion of the peninsula formed by the

confluence of the Willamette River and the Columbia River consisting of approximately 2800 acres

The Columbia Slough bisects the Rivergate area Portions of Smith Lake and Bybee Lake are also

included within Rivergate An aerial photograph of Rivergate is provided at Appendix

The Rivergate area has been planned and developed for heavy industrial and commercial

development for many decades Land use plnting for the area.is reflected in for example the North

Portland Peninsula Plan and the Smith Bybee Lakes Management Plan The Port of Portland began

filling in Rivergate to create land for industrial development in 1942 In the 1960s the Port of Portland
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IN THE UNITED.STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON
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continued filling wetland areas within Rivergate to create developable uplands by placing Columbia

River sediments that were dredged as authorized by Department of Army DA permits issued by the

Army Corps of Engineers CCOEpursuant to Section 10 of the Rivers and Harbors Act of 1898

Beginning in 1974 the Port also sought and obtained series of DA permits from the COE under

authority of both Section 10 and Section 404 of the Clean Water Act CWA These permits

authorized the Port of Portland to dredge Columbia River sediments and place this material on to

Rivergate wetlands and waters as fill

.8 In 1989 Cooperative Agreement Between the Port ofPortland Oregon Division of

State Lands Oregon Department ofFish and Wildlife U.S Ewlronmental Protection Agency U.S Fish

10 and WiWlfe Service US Army CorpsofEngineers To Establish Rivergate Development Program

11 And An Acceptable Mitigation Program For Wetland Impacts the Cooperative Agreement was

12 executed The Cooperative Agreement recorded an understanding between the Port and the signatory

13 agencies concerning Ports commitnent toperforin certain actions as compensation and mitigation

14 for future filling of waters and wetlands within Rivergate and ii the agencies recognition that the

15 identified .ctions were sufficient and adequate rxitigation and compensation under applicable lavs

16 including specifically under Section 404 of the Clean Water Act and under the National Environmental

17 Policy Act NEPA for all prior and ongoing filling of wetlands and waters in R.ivergate

ig After the execution of the Cooperative Agreement changes in the physical condition of

19 Smith Lake and Bybee Lake new information developments occuning adjacent to Rivergate areas and

20 the views and opinions ofthird-parties1 including federal and state agencies affectcd performance of the

21 actions identified in the Cooperative Agreement In some instances substitute action was agreed upon

22 by all parties to the Cocperativ Agreement and performed In other instances lack of consensus has

existed among the signatory agencies regarding what if any.substitute action sbouldbe performed by

24 the Port In still other instances the selected action did not yield the desired result Accordingly prior

25 to the execution and enlxy of this Consent Decree the Port of Portland had not completed all of the

26
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actions specified in the Cooperative Agreemen and lack of consensus continued to delay in part

completion

Plaintiff William Michael Joes Jones appearing pro se filed complaint on

November 25 1997 pursuant to the citizen suit provisions of the Clean Water Act 33 U.S.C 1365 the

Administrative Procedures Act APA and NEPA In his complaint plaintiff contends among other

things that the Port has fihled waters of the United States within Rivergate either without obtaining

permit under section 404 of the Clean Water Act 33 U.S.C 1344 or pursuant to permits and

extensions of prxnits issued by the COE that were invalid or otherwise unlawful ii that the COE and

the U.S Environmental Protection Agency EPA failed to perform nondiscretioñaiy duties under the

Clean Water Act in permitting the Port of Portland to conduct unlawful filling in Rivergate iii that the

U.S Deparnent of Transportation DOT through the Federal Highway Administration PHWA
and the U.S Coast Guard USCG failed to perform nondiscretionary duties under the Clean Water

Act in permitting the Port of Portland to conduct unlawful filling in Rivergate iv that final actions of

the DOT FHWA USCG and COE in permitting filling of waters of the United States within PJvergate

ahd in permitting construction of the Columbia Slough Rail Bridge were unlawful andv that the DOT

PH WA USCG and COE violated the provisions of NEPA in failing to require the preparation of an

Environmental Impact Statement EIS in connection with one or more fill perinit and projects within

Rivergatc Alt defendants have appeared and answered the complaint by denying in all material

respects Jones allegations

Plaintiff Jonós defendant Mike Theme Director of the Port of Portland the Port of

Portland and defendants Frederico Pena former Secretary of the Department of Transportation

Rodney Slater Secretary of the Department of Transportation and former Adrniitratorof the Federal

Highway Aniiiisfration Gloria Jeff former Administrator of the Federal Highway Adxnii1stration

RI Kremeck Commandant of the United States Coast Guard Carol Browner Mminifruxor of the

Environmental Protection Agency and Togo West Jr Secretary of the United Statea Army have

agreed to settle the plaintiffs claims asserted In the above-captioned litigntion
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Jones the Port of Portland and the United States collectively the Parties also

recognize and agree that matters addressed by this litigation are complicated and substantially affected

by the broad physical area encompassed by Rivergate which has been filled ovr many decades ii

the many permits agreements and decisions issued or entered into over period of decades with respect

to filling within Rivergate iii the ownership or aimgementofRiVergatC lands or permitting

authority of numerous non-parties including METRO the City of Portland the Smith and Bybee Lakes

Management Conunitteethe U.S Fish and Wildlife Service the Oregon Division of State Lands the

.9 Oregon Department of Fish and Wildlife the Oregon Department of Transportation and other private

persons and entities iv the divergent views of the parties and numerous interested non-parties with

10 respect to planned industrial development natural resource values appropriate mitigation measures and

11 appropriate or required public comment and process and the practical difficulties of successful

12 restoration revegetation or buffering of filled areas

13 Accordingly in furtherance of purposes of the Clean Water Act the parties have also

14 agreed to finally and specifically resolve all permit and mitigation obligations of the Port of Portland

15 forfilling of waters ofthe United States within the Rivergate.rCa of Portland Oregon as of the dàtè of

16 this Consent Decree subject to specified exceptions ii provide public decision-making process for

17 selecting certain nat thesourec eithnnccznent in the public interest and iii provide ftindingfor

18 performance of the selected mitigation action.

19 This Consent Decree is the product of negotiation compromise and mutual intent facilitated

20 through multiple settlement conferences by the Honorable Donald Mhmanskas U.S Magistrate

21 Judge pjajntjff acknowledges that defendants advised him to involve qualified legal counsel in

22 negotiation and drafting of the settlement and Consent Decree that ho baa consulted legal counsel as he

23 deemed appropriate and that he has freely elected to prceed.pro .rc

24 The Port of Portland and the United States do not edmitony liability to PlainiifFor otherwise

25 arising out of the transact onçoccuITeflcest100 oal1cgcd intheomplsiflflOr0theY

26 admit any violation of any federal or state laws or regulations

BOGIJE GATES p.L.L.C
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The Parties recognize and the Court by entering this Consent Decree finds that this Consent

Decree has been negotiated by the Parties in good faith that implementation ofthis Consent Decree wilt

avoid prolonged and complicated litigation between and among the Parties and will expedite

performanCe of certain wetland-mitigation and natural resource enhancement measures and that this

Consent DecreeiS fair reasonable consistent withthe requirements and purposes of the Clean Water

Act including specifically section 404 and in the publió interest

NOW ThEREFORE it isbereby ORDERED ADJUDGED and DECREED as follows

ii TsDITI ..

This Court has jurisdiction over the subject matter of this action pursuant to28 U.S.C

10 1331 and 1345 and 33 U.S.C 1365 Solely for purposes of this Consent Decree the Port of

11 Portland and the United States waive all objections and defenses that they may have to jurisdiction of the

12 Court or to venue in this District The Parties shall not challenge the terms ofthis Consent Decree or

13 this Courts jurisdiction to enter modify enforce and/or terminate tbis Consent Decree

14
ilL PARTiES BOUNI

15 This Consent Decree shall apply to and be binding upän the Uthted States th Port of

16 Portland and William Michael Jones as well as the parties respective successors assigns and agents

17
IV IFINTTIONS

18 Whenever terms listed below are used in this Consent Decree or in the appendices the

19 following definitions shall apply

20 Columbia Slough Rail Bridge shall mean the rail liqe bridge wjthixvRivegatC

21 located at approximately mile poInt 0.8 of the Columbia Slough as depicted and labeled an the map of

22 Rivergate that is Appendix

23 Consent Decree shall mean this Consent Decree and all appendixes

24 incorporated by reference In the event of conflict between this Consent Decree and any appendix this

._2SConsentDeCree5hah10fllr0I

26
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Cooperative Agreement shall mean the Cooperative Agreement Between the

Port ofPortland3 Oregon Division ofState Lands Oregon Department ofFish and Wildlife U.S

Enironrnental Protection Agency1 U.S Fish and Wilditfe Service US Army Corps ofEngineers To

Establish Rivergate Development Program And An Acceptable Mitigation Program For Wetland

Impacts executed in 1988 and 1989

Lombard Seet Bridge shall mean the public vehicular bridge that crosses the

Columbia Slough at the approximate intersection of Lombard Sfreetarid Marine Drive in Rivergate as

depicted and labeled on the map of Rivergate that is Appendix

METRO shall mean METRO an Oregon municipal corporation

10 METROs Mitigation Conunilinent shall mean written and binding agreement

11 by METRO to design in good faith seek permitting for and construct the Smith Bybee Lakes

12 Mitigation Measure selected by the Selection Committee on schedule acceptable to the Selection

13 Committee

14 Mitigation Funds shall mean all or any portion ofthe Four Hundred and Four

15 Thousand Dollars $404000 leposited by the Port of Portland into the registry of the Court rsuant to

16 paragraph 13 àf this Consent Decree

17 Remaining Mitigation Measures shall mean the mitigation measures the Port is

18 to pexform as specified in paragraph 12 ofthis Consent Decree

19 Rivergate is in general the areawithin the City of Portland located at the

20 confluence of the Willaxnette and Columbia Rivets s.c depicted on the map that is Appendix

21 Selection Committee shall mean the committee composed of designated

22 representative from the Army Corps of Engineers the U.S Environmental Protection Agency the U.S

23 Fish Wildlife Service the Oregon Division of State Lands and the Oregon Depailment of Fish

24 WildlIfe which by simple majorityselects the Smith Bybee Lakes Mitigation Measure as provided

25 in paragraph 14 of this Consent Decree

26
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Smith Bybee Lakes Mitigation Measure shall mean water control structure

including if appropriate tidal pump selected by the Selection Committee in accordance with the

procedureS established in paragraph 14 of this Consent Decree

United States shall mean the United States of America including the

Department of Transportation the U.S Coast Guard the Federal Highway Administration the U.S

Environmental Protection Agency the U.S Army Corps of Engineers and the U.S Fish and Wildlife

.7 Service as well as any successor agencies departments or insirumentalities of the United States

in Waters of the United States shall have the same meaning as defined in 33

c.F.R 230.3s7

10
GEN1RALP1OVISIONS

11 ibjectives of the Parties

12 The objectives of the Parties in entering into this Consent Decree are to protect the public

13 interest and further the purposes of the Clean Water Act by the specification performance and funding

14 of certain mitigation and natural resource enhancement measures ii to provide public process for

i5 selection of the Smith Bybee Lakes MitigationMeasure iii to speàify and fmslly resolve pehnittinê

16 and mitigation obligations under the Clean Water Act of the Port of Portland for existing flhIplaced into

17 waters of the United States within Rivergate iv to finally resolve the claims asserted by the plainliff

18 against the Port of Portland and the United Stateg as proii4ed in this Consent Decree and Cv to provide

19 public notice and an opportunity for public comment with respect to this Consent Decree and settlement

20 .6 Comntltniersts bythc Port of Portland

21 The Port ofPortland shall construct path under the Lombard Street Bridge in accordance

22 with the specifications and schedules provided in paragraph 10 of this Consent Decree ii remove fi11

23 and revegetate areas contiguous to the north and south banks of the Columbia Slough.in accordance with

24 the specifications and schedules provided In paragraph 11 of this Consent Decree iii perforui the

25 Remaining Mitigation Measures in accordance the specifications and schedules adopted in paragraph 12

26
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of this Consent Decree and iv deposit the sum of Four Hundred and Four Thousand Dollars

$404000 into the registry
of this Court within thirty 30 days of the entry of this Consent Decree

CommitmentS by the United State

The United States shall through the COE facilitate and manage in good faith the public

process provided for in paragraph 14 of this Conseut Decree for selecting the Smith Bybee Lakes

Mitigation Measure ii through the COB facilitate in good faith the communications with METRO

with respect its election to design and construct the selected Smith Bybee Lakes Mitigation Measure

iii through the COB provide an opportunity for public notice.and comment on tlu Consent Decree

and iv through the COE apply to the Court for the disposition of the Mitigation Funds in accordance

10 with the provisions of paiagraph 16 of this Consent Decree find that the terms of this Consent

11 Decree are the final arid complete obligations and civil liability of the Port of Portland with respect to

12 existing filling of waters of the United States within the Rivergate area consistent with and under the

13 federal Cican Water Act and in particular section 404 except for specified terms of specified existing

14 section 404 pcrntits as provided in paragraph 19 oft-his Consent Decree and vi terminate the

15 Cojerative Agreement

16 Comnuitmeflt by Plaintiff

17 Upon thó entry Of this Consent Decree Plaintiff William Michael Jones shall release and

IS forever discharge all claims against the Port of Portland and the United States as provided in paragraph

19 21 of this Consent Decree and ii dismisshis claims in this litigation with prejudice and without award

20 of fees costs or expenses to any party

21 çmpuance With Applicable Law

22 Nothing in this Consent Decree relieves any party or non-party from the obligation to obtain all

23 required federal state and local permits and approvals and to comply with all applicable laws and

24 procedures7 necessary to perform the Smith Bybee Lakes Miligation Measure or other comniitfltefltS

25 provided for in this Consent Decree However the Port of Portland may seek relief under the provisiOfl

26 of Section Force Majeure of this Consent Decree for any delay in the performance of its
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commitments resulting from failure to obtain or delay in obtaining any permit required for such

performance
notwithStanding the forgoing this Consent Decree does release and forever discharge the

Port of ort1and and the United Staics from any obligation or requirement with respect toobrinng

or issuing permit to the Port of Portland pursuant to section 404 of the Clean Water Act for existing fill

placed Into waters of the United States within R.ivergate including applicable procedureS and process

pursuant to the APA and NEPA and ii any obligation or requirement with resliect to mitigation by the

Port of Portland for existing fill placed into waters of the United States within Rivergate except as

expressly provided or reserved in this Consent Decree This ConsentDeCree
also releases the Port of

Portland from ita obligations under the Cooperative AgTee17eflt

10
VI ORT OF PORTLANDS SECTIPN 404 fl11QAIIQ

to Construction of path Under the Lombard Street Brid

12 The Port of Port1a shall construct path on the existing riprap rock embanlanent beneath and

13 adjacent to the Lombard Street Bridge The path shall consist of an eight-foot wide asphaltic paved

14 surface and two-foot wide unpaved shoulder on the down-slope west side of the path for distance of

15 approximatelY
i40 feet élearance often feet minithum will be maintained between the surface of the

16 path and the soffits ofthe bridge girders An iUustralive description and plan for the path is provided in

17 AppendiX The Port of Portland shall in good faith expeditiouslY seek all necesSaZy approals and to

18 the extent reasonably practicable construct the path within twelve months of the Effective Date of this

19 Consent Decree

20 .11 çinbia Slough Fill Removal and cveatatim

21 The Port of Portland shall remove fill from areas along the north and south baks of the

22 Columbia Slough between the Columbia Slough Rail Bridge and the Lombard Street Bridge landwar4

23 of the Ports surveyed property boundary and revegetate as follows

24 a. jorth bank The project area shall be located on the north side of the Columbia

25 Slough for distance of apprOXiIt18tY 1400 linear feat between the Lombard Street Bridge and the

26 Columbia Slough Rail Bridge excepting the bridge approaches
and landward east of the Ports
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property boundary as established by survey dated May 13 1975 for distance of 150 linear feet

Extending east from the bottom toe of the east slope of the 40-mile loop trail to the 150-foot boundary

line the Port of Portland shall remove existing 1draulic sand fill down to the higher of native soils or

16-feet NGVD The fill slope located eastward of the 150-foot boundary line shall be rio steeper than

31 The location of the 40-mile loop trail may vary in the Ports sole discretion in order to

aecommodate topographical or vegethtive features In addition as provided in subpar graph cbelow

the Port of Portland shall vegetate all displrbed areas within the project area An illustrative depiction of

the north bnkprojeCtiS provided in Appendix

South bank The project area shall be located on the south side of the Columbia

10 Slough for distance of approximatelY 1550 linear feet between the Lombard Street Bridge and the

11 Columbia Slough Rail Bridge excepting the bridge apprdac1es Iandward west of the Ports property

12 boundary as established by survy dated May 13 1975 for distance of 100 linear feet Extending

13 west from the surveyed property bourtdary for distance of approximately 50 feet the Port of Portiand

14 shall remove existing hydraulic sand fill as follows from the property line west for 25 feet material

15 will be removed down to thehigher of native soils or 22-feet NGVD and ii frdm this point welt for an

16 aditiona1 25 feet material will be removed to create natural contour to meet existing grade with fill

17 not to exceed 31 slope In addition the Port of Portland shall vegetate all disturbed areas within the

18 project area extending west to the 100-foot boundary including the fill slope that shall begin at or

19 beyond 25 feet from the surveyed boundary line as provided in subparagraph below The western fill

20 slope located within the project area shall be no steeper than 31 An illustrative depiction of the south

21 bank project is provided in Appendix

22 .evegetatIon Appendices end provide illustrative depictions of the North

23 bank and SOuth bank revegetatiOn obligations of the Port of Portland which are detailed belQw

24
PlantinL Planting will occur efter fill removal and within the normal

25 planting seasons which are April-June and September-OCt0bCr Non-native vegetation will be removed

26 prior to planting however existing native vegetation will be prcscred material will be installed

BoGLE GAtES P.L.L.C
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ii Plant Palette Native plant species that may be used for planting are listed

below. Plant material availability may ncessitaté changes in tlie finl p1nting installation

TREES

SCIENTIFIC NAME COMMON NA ME SIZE

FRAXINUS LATIFOLIA OREGON ASH GAL -3 GAL

POPULTJS BALSAMIPERA BLACK COTrONWOOD GAL -3 GAl

TRICHOCARPA
RHAMNUS PURSHIANA CASCARA GAL-S GAL

CRATAEGUS DOUGLASII BLACK HAWTHOBNE GAL GAL

SHRUB LAVR

çiRNTIFIC NAME COMMON NAME SIZE

COR1JS SERICEA RED TWIG DOGWOOD CUTI1NO

SPP SEBJCEA
HOLODISCUS DISCOLOR OCEAN SPRAY GAL

SALIX LASIANDR PACIFIC WILLOI CUTI1NG

SALIX SCOOLERLANA SCOULEBS WILLOW CTJTrIIZG

SAMBUCUS SPP ELDERBERRY GAL

R.OSANUTKANA NOOTKA ROSE GAL

ROSA PISOCARPA SWAMP ROSE GAL

AUG1298 1253 From T20 P.16/33 Job705

i7I9S Revised Draft

in the disturbed portions of the entire North bank and South bank project areas subject to the following

exceptions areas below 16.6 NGVD that are adjacent to the Columbia Slough West of the fi.iture 40-

mile loop trail alignment within the North bank project area twenty-foot wide corridor within the

North bank project area for alignment of the future 40-mile loop trail the two mitigation areas within the

North bank project aróa that are subject to vegetation under LtJR 95-00943EN and the landscape

mitigation area within the North bank project area that is subject to vegetation under LIJR 98-00426EN

Planting will conform to the following standards and shall include minimumof two trees and six

shrubs for evety 500 square feet of planting area planting of tees and shrubs in clusters of at least three

plants per cluster miniiimof three species of trees will be planted and groundcoverS will consist of

10 50 percent seed mix grass and 50 percent flwers For purposes of classifying plants references shall be

11 the Portland Plant List and in the Portland Environmental Handbook Deciduous Forested Wetlands

12 and Floodplain.s Plant materials may be colleóted and transplanted or will be obtained from native

13 plant nurscry

14

15

16

17

18

19

20

21

22

23

24

25

26
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1OTJ1D COV
çpFIFIC NAME COMMON N44 MR LBS/ACRE

RBORSEN COVER CROP STERILE WffBATGRASS 10

EIJYMUS ClI.AUCA
BLUE WILDRYE 10

HBRACLEtJM LANATUM COW PARSNIP .5

BROMUS CABINATUS CALIFORNIA BROME GRASS

DESCHAMPSIA CABSPITOSA TUPTED HAIRGRASS
YELLOW RiMB.OSE

ACHILLEA fflLEFOLIUM YABP.OW

LUPINUS POLYPHYLLUS LARGE.LEAVED LUPINE

LUPINUS tjirrjLAiUS
STREAM LUPiNE

RU1TJNCUWS OCCtDENTA1IS WESTERN BU1TERCUP .5

iii Maintena1 Plant matcria1 will be managed fora period of two years

foftoving siibtáiitial cámpletion of the pláhting Watàr foiiüigatioi will be provided from an existing

well Invasive and nan-native veetation will be removed rjiidwaY through the growing zea.son of each

year Animal protections consisting of wire screening plastic mesh or plastic tubing will be provided

on all trees to rnirdmum of two feet high After two years planted areas will beleft alone to mature

naturally

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

iv i3itoriflt
and Replacerfleflt

Tre Tree surviVal based upon 50

percent survival success standard wthinftie project areas will be monitored annually for two years

following planting on or about September oeach year So long as no less than 50 percent of the

total trees planted survive no replacement of trees shall be required If as result of either or both of

the two annual othtoring events the tree survival rate determined tO be less than 50 percent of the

total trees planted then trees will be replaced during the subsequent fall planting season to meet the 50

percent success standard Replacement species may be revised based upon review of species survival

and success Only species confirmed to survive will be ieplanted

JQnitOrifl and Replacement
Shruh Shrub survival based upon 50

percent survival succeSS standard within the project areas will be monitored annually for two years

following planting on or about September of each year For purposeS monitoring shrub suMvaL

two twcntrfoot wide linear transects extending from the north and south buffer/pTOPeY lines to the

limits of revcgetatiofl at 16.6 NVGDI will be field located within each of the Noith bank and South bank

BOGTJE GATES P.L.L.C
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project areas The approximate locations of the transects are depicted in Appendices and On or

about September of the second year in conjunction with monitoring of the transects comprehensive

review of shrubs planted within the roject areas will conducted to evaluate and compare the success

of shrubs within the transects and the success of shrubs within the entire project areas If the sbzub

survival rate is detennined to be less than 50 petcent in either the Northbank or South bank project

areas then shrubs will be replaced during the fall planting eason of the second year to meat the 50

percent succesS standzr4 in both the North bai and South bank project areas Replacement species may

be revised based upon teview of species survival and success Only species confirmed to survive will

be replanted

ject scheduk Permitting and removal of existing fill within the North bank

and Sough bank project areas as described in subparagraphs
and above will be completed by

December 1999 Initial planting will be completed by July 12000 Notwithst5fldiflg the above

planting schedule revegetation within the North bank project area must be coordinated with mitigation

planting required for the Pacific Gataway outfall project Delay of planting that is necessary to

coordinate the schedule with thePacific Gateway outfall project may constitute Force Majeüre event as

provided in Section of this Consent Decree

12 cmainiriMitiflti0fl
Meaure

The Port of Portland shall perform the following a4ditional mitigation measure collectivelythe

Remaining Mitigation Measures

eveetatlon of Fill Slopes Appendix illustrates thp general location of the fill

slope boundaries on the North side of the Columbia Slough and adjacent to Bybee Lake The Port of

Portland shall revegetatc the identified fill slopes as provided below

iting Planting and seeding will occur within the normal planting

seasons iihich are April.June and September.OctObCr and will be completed by December 12000

Non-native vegetation will be removed prior to planting however existing native vegetation will be

preserved Plant material will be installed at the.top of all fihlMopes above 16.6 NGVD including

BOGIE GATES P.L.L.C
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10
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14

15

16
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18

19

20
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23

24

26

seeding of groundcover on all bare slopes vegetative screen will be planted along the top of the fill

slopes as illustrated on Appendix Plant materials may be collected and transplanted or will be

obtained from native plant nursery Organic soil amendment will be incorporated into plant its for

treesandshrtibs

ii Plant Palell Native plant species that may be used for planting are listed

below. Plant rateria1 availability may necessitate changes in the final planting installation

SCEs7IFIC NAME COMMON NAME SZ
ALNUS RIJBRA RED ALDER 1GAL

FRAXINUS LATIFOLTA OREGON ASH GAL

POPULUS BALSAMIFERA BLACK COrrONWOOl GAL

TRICHOCARPA
RHAMNUS PURSHIANA CASCARA GAL

CRATAEGUS DOUGLASII BLACK HAWTHORNE GAL

pBRTTR LAYER

SCJRNTIFJC NAME COMMON NA ME SJZE

CORNtJS SERICEA RED TWIG DOGWOOD CU1TING

SPP SERICEA

HOLODISCUS DISCOLOR OCEAN SPRAY .1 CIAL

SALTXLASIANDB.A PACIFIC WILLOW CUllING

SALIX SCOULERIANA SCOULEB.S WILLOW CUTTiNG

SAMBUCUS SPP ELDERBERRY GAL

GROUND COVER

SCIRNTIFLC NAME COMMON NAME LSJACPJ

ELYMUS GLAUCA BLUE WILDRYE 10

HERACLEUM LANATUM COW PARSNIP .5

BROMtJS CARINATUS CALIFORNIA BROMB GRASS

DESCHAMPSIA CAESPITOSA TUFTED HA1RGRASS

OENOTHBRA BIENNNIS YELLOW PRIMROSE

ACHILLEAMILLEIOL YARROW
LUPINUS POLYPHYLLUS LARGE-LEAVED LUPINE

LUPINUS BIVULARIS STREAM LUPINE

lii 4ntenan Plant materialswill be managed for period of two years

following substantial completion of tho planting Water will be accomplished with watering tuck or

through other means Invealve ond non-native vegetation will be removed midway through the growing

season of each year Wced cOnOl may inolude chemical organic and organic foliar sprays soil or

B0QLE GATES F.L..L.C
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water treatments and stem applications biological insects and diseases and physical mowing tillage

hand pulling burning smothering and flooding methods Mümal protection consisting of wire

screening plastic mesh or plastic tubing will be provided on all trees to aminirnum oftwo feet high

After two years planted areas will be left alone to mature naturally

iv fpitorin and Replacement Seeded Groundcoyer Survival of seeded

groundcoVer shall be monitored annually for two years following planting For purposes of determining

seeded groundcoVer survival success shall be defined as no more than 10 percent of 200 lineal feet of

slope from the top of the slope to the based of the slope with bare spots inches in diameter or larger

If groundcover survival is less than the standard for success bare areas will be reseeded during the

following planting eason

Monitoring and Replacement Trn Tree survival based upon 50

percent survival success standard within the project areas will be monitored annually for two years

following planting an or about September of each year So long as no less than 50 percent of the

total trees planted survive no replacement of trees shall be required If as result of either or both of

the two annual monitoring events the tree survival rate is deterthinèd to be less than 50 percent of the

total trees planted1 then trees will be replaced during the subsequent fall planting seasons to meet the 50

percent suecess standard Replacement pecies may be revised based upon review bf species survival

and aucceas Only species confirmed to survive will be replanted

vi Monitoring and Replacement Shmb Shrub survival based upon 50

percent survival succss standard within the project areas will be monitored annually for two years

following planting on or about September of each year For purposes of monitoring shrub survival

three twenty-foot long linear tranSects will be field located along the top of the slope wIthin the proje

area The approximate locations of the transects are depicted in Appendix On otabout September

of the second ycer in conjunction with monitoring of the transects comprehensive review of shrubs

planted within the project areas will be conducted to evaluate and compare the success of shrubs within

the transects and the suCCess of shrubs within the entire project area lIthe shrub survival rate is

BOGLE GTES F.L.L.C
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determined to be less than 50 percent in the project area then shrubs will be replaced during the fall

planting season of the second year to meet the 50 percent success standard in the project area

Replacement species may be revised based upon review of species survival end auccesa Only species

confirmed to survive will be replanted

Ramsey Lake Mitination Area Weed Control Invasive and non-native

vegetation will be removed midway through the growing season of each year for apriod of two years

Weed control may inclqde chemical organic and inorganic fliar sprays soil or water treatnents and

stem applications biological insects and diseases and physical mowing tillage hand pulling

burning smothering and flooding methods

RamsevLak Mjtiation Arealdohunbia Slough R.iparian Habitat Appendix

11 depicts the area between the Ramsey Lake Mitigation Area and the Columbia Slough The Port of

12 Portland shall revegetate the identified upland portions of this project area as provided below

13 iting Planting will occur within the normal planting seasons which

14 are April-June and September-October1 and will be completed by December 2000 Non-native

15 vegetation will be removed priorto planting however existing native vegetation wiLt be preserved

16 Planting material will be installed in upland areas that are currently unvegetated as depicted in Appendix

17 Planting will conform to the following standards minimumof two trees and six shrubs for every

18 500 square feet of planting area planting of trees and shrubs in clusters of at least three plants per

19 cluster minimum of three species of trees will be planted and groundcovers will consist of 50 percent

20 seed nux grass and 50 percent flowers Organic soil amendment will be incorporated into plant pits for

21 tees and sbrub Far purposes of classifying plants references shall be the Portland Plant List and in the

22 Portland Environmental Handbook Deciduous Forested Wetlands and Floodplains Plant materials

23 may be collected and transplanted or will be obtained from native plant nursery An access road will

24 be located and maintained within the prà3ect area for pwoses of vegetation planting maintenance

25 monitoring end replacement Native plant species that may be used for planting are listed in paragraph

26 12aii above Plant material availability may necessitate changes in the final planting istallatiOfl

BOGLE GATES p.L.L.C
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ii Maintenance Plant materialswill be managed for period of two years

following substantial completion of the planting Watering will be accomplished with watering truck

lnva.sive and non-native vegetation will be removed midway through the growing season of each jear

Invasive and ofl.flatiVC vegetation will be removed midway through the growing season each year

Weed control may include chemical organic and inorganic foliar sprays soil or water treatments and

stem applicatioflS biological insects and diseases and physical mowing tillage hand pulling

burning smothering and flooding methods Animal protections consisting ofwire screening plastic

mesh or elastic tubing will be provided on au trees to minimumof two feet high After two years

planted areas Will be left alone to mature naturally

iii Monitoth and Replacement Tree Tree survival based upon

percent survival success standard within the project areas will be monitored annually for two years

following planting on or about September 1g of each year So long as no less than 50 percent of the

total trees planted survive no replacement of trees shall be required 1f as result of either or both of

the two amtu.mi monitoring events the tree survival rate is determined to be less than 50 percent of the

total trees planted then trees will be replaced during the subsequent fall planting season thmeet the 50

percent success standard Replacement species may be revised based upon review of species survival

an success Only specic3 confrrnâd to survive will be replanted

lv pitoritig and Replacement Shi Sbnib survival based upon 50

percent survival success standard within the project areas will be monitored annually for two years

following planting onor about Sptember of each year For purposes ofionitoring shrub survival

two forty.foot diameter vegetation circle5 will be field located the project area The approximate

locations of the vegetation circles are depicted in Appendix On or about September of the second

year in conjunction with monitoring of the circles comprehensive review of shrubs planted within the

project areas will be conducted to evaluate and compare the success of shrubs within the circles and the

success of shrubs within the entire project areas If the shrub survival rate is determined to be less than

50 percent in the project area then shrubs will be replaced during the fall planting season of the second

OGLE GATES P.L.L.C
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year to meet the 50 percent success standard in the project area Replacement species may be revised

based upon review of species survival and success Only species confirmed to survive will be

replanted

13 itigation Funds

Within thirty 30 days of the entry of this Consent Decree by the Court the Port of Portland

hall deposit into the Registry of the Court or such other account as the parties shall designate and the

Court shalt approve3 the sum of Four Hundred and Four Thousand Dollars $404000 The Port of

Portland shall be.entitled to return of portion of the Mitigation Funds under such CirCumStanCeS

provided in paragraph 16 of this Consent Decree

10 vii COMMITMENTS OF THE U1TED STATES

Ii 14 Selection Process for Smith Bybee Laices Mitigation Measur

12 The United States through the COE shall facilitate and manage decision process for selection

13 of the Smith Bybee Lakes Mitigation Measure At mipimum the procesS shall consist of the

14 following

15
Selection conimitt Within thirty30 days of the Effective Date of this

16 Consent Decree the COB EPA U.S Fish Wildlife Service Oregon Division of State Lands and

17 Oregon Department of Fish Wildlife shall each designate representative to the Selection Committee

18 In the event that the Oregon Division of State Lands or the Oregon Department of Fish Wildlife

19 decline to participate or otherwise fail to timely designate representative the Selection Committee

20 shall be constituted of the remaining designated representatiVeS Decisions by the Selection Committee

21 including selection of the Smith Bybee Lakes Mitigation Measure shall be made by simple majoritY

22 vote of the designated representatives The designated representative of the COB shall preside over

23 facilitate and manage the meetings decisions and other actions and communications of the Selection

24 Committee.

25 altc heaiing The Selection Committee shall conduct at least one public

26 bearing at which the designated representative of each of the Selection Committee members shall be

B0GI2 GATES p.L.L.C
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present and over which the COE representative shall preside for the purpose of obtaining public

commit regarding the appropriate Smith Bybee Lakes Mitigation Measure including without

limitation information regarding the location function design permitting and cost of water control

structure with or without tidal pump and alternatives

Advance public noti The Selection Committee shall provide thirty 30 days

advance notice to Jones METRO and to the public prior to any meeting including any public bearing

.7
Transcript The Selection Committee shall tape record and arrange for the

preparation of verbatim transcript of the public hearing The Selection Committee shall notify Jones

and the other particIpants in the public hearing that the transcript is available for review or copying at

IC specified location

Selection decision After the transcription of thepublic hearing has been made

available to Jones and the other participants in the public hearing and after public notice the Selection

Committee acting in public session shall consider and by simple majority select the Smith Bybee

Lakes Mitigation Measure The criteria for the decision shall be the public interest

gjudiciâl review The decision of the Selection Committee with respctto

selection of the Smith Bybee Lakes Mitigation Measure shall not be subject tojudicial or

pLlmstIutivc review for any reason
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Submission to METRO Within thiity 30 days of the selection of the Smith

Bybee Lakes Mitigation Measure by the Selection Committee the Selection Committee shall offer to

METRO in writing the Mitigation Funds provided that METRO commits in vziting to design In good

faith seek permits for and construct the Smith Bybee Lakes Mitigation Measure on schedule

acceptable to the Selection Committee

Ection by METRO The Selection Conunittees offer letter to METRO shall be

expressly limited in time to ninety 90 days If within the ninety days METRO provi4es the Selection

Committee with written and binding commitmcntiO design in good faith seek permits forand

construct the Smith Bybee Lakes Mitigation Measure on schedule acceptable to
the Selection
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Committee METROS Mitigation Commitment then the COE shall make application to the Court to

authorize the release of the Mitigation Funds to METRO in such amounts and in such manner as it

determines in its discretion is appropriate for the sole purpos of the design permitting and con.stniction

of the Smith l3ybee Lakes Mitigation Measure subject to the terms of paragraph 16 below Except as

.5 is reasonably necessary for METRO to design and in good faith seek permits for construction of the

Smith Bybee Lakes Mitigation Measure the COE shall not authrize the release of Mitigation imds

to METRO until and unless METRO obtains all permits necessary to proceed with construction

IcrinatiOn of Selection Committ The Selection Committee shall terminate

upon the occurrence of any one of the following events METROs election not to accept the offer of

10 the Selection Committee with respect to the Smith Bybee Lakes Mitigation Measure ii METRO

11 failure to provide the Selection Committee with METROs Mitigation Commitment within ninety days

12 of the date of the Selection Committees written offer or iii the Selection Committees failure to select

13 the Smith Bybee Lakes Mitigation Measure prior to the first annual anniversary of the Effective Date

14 of this Consent Decree

15 15 Alternative MitigatiOn Measures

16 In the event that the Selection Committee is terminated as provided in paragraph 14j above

17 then within ninety 90 ys thereafter the United States through the COE shall make application to the

18 Court to distribute to one or more persons or entities the total of Three Hundred Fifty.Eight

19 Thousand Dollars $358000 for the purpose of performing Alternative Mitigation Measures within the

20 State of Oregon It is the Parties intention that the Court should approve the release and distribution of

21 funds for the Alternative Mitigation Measures proposed by the COE provided that the Alternative

22 Mitigation Measures further the purposes of section 404 of the Clean WaterAct By way of example

23 and not limitation the Alternative Mitigati9n Measures may include the purchase preservation or

24 restoratiOn of wetlands or waters of the United States within the State of Oregon but may not include

25 the funding of environmental advocacy The COB shall not request that the Court distribute any funds

26 to METRO pursuant to the terms of this paragraph 15 of the Consent Decree
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16 nagerneflt of Mitigation Funds

The United States through the COE shall manage distribution of the Mitigation Funds as

follows

The United States shall cooperate in good faith with the Port of Portland to

establish the Mitigation Funds within the registry of the Court so as to minimize the associated court

fees and costs that are cba.rged All required court fees and charges shall be deducted from the

Mitigation Funds

Upon receipt of METROS Mitigation Commitnient the Untted States shall

authorize the distribution of Mitigation Funds to MBTRO in such amounts and under such conditions as

10 it determines appropriate for sole purpose of the design permitting and construction of the Smith

11 Bybee Lakes Mitigation Measure After receipt of METROS Mitigation Commitment the United

12 States may authorize the distribution of Mitigation Funds to METRO as reimbursement for reasonable

13 and necessary design permitting or construction costs incurred prior to the Selection Committees

14 receipt of METROs Mitigation Commitment

15
The United States shall require METRO as condition of the distribution of

16 Mitigation Funds to provide written periodic accountings of all Mitigation Funds it receives and to

17 maintain records sufficient to reasonably substantiate its accountings As condition of the distribution

18 of Mitigation Fund5 to METRO the periodic accountings and related records shall be available to the

19 Port of Portland for review or auditing upon the Port of Portlands request

20 Upon completion of the design permitting and construction of the selected Smith

21 Bybee Lakes Mitigation Meesure and the distribution of all Mitigation Funds reasonable and

22 necessary for such purpose the United States shall authorize the return of all remaining Mitigation

23 Funds if any to the Port of Portland

24
Within thirty 30 days after the termination of the Selection Committee as

25 provided in paragraph 14W the United States shall authorize the distribution of the sum of Forty-Six

26
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Thousan4 Dollars $46000 less court fees and charges for the Mitigation Funds to the Port of

Portland

17 Qpportunitv for Public Comment On Consent Decre

The United States through the COE shall publish public notice of this Consent Decree as

právided in paragraph 31 of this Consent Decree

Completion of Port of Portlands Permitting and Mitigation Obligations

.Except as provided in subparagraph cbelow the United States hereby finds and

acknowledges the filling of waters of the United States by the Port of Portland through the date of

this Consent Decree has been in the public interest ii th actions taken by the Port of Portland and the

10 comniitrnents provided for in this Consent Decree meet the policy requirements provide acceptable

11 quality and kinds of mitigation and are in compliance with section 404 ofthe Clean Water Act

12 including section 404b1 and state fill/removal laws and ill the commitments of the Port of

13 Portland lit this Consent Decree are the final and complete permit and mitigation obligations of the Port

14 of Portland under the Clean Water Act with respect to past and existing filling of waters of the United

1.5 States within tie R.ivergate area and the construction of the Columbia Slough Rail bridge

16 The CUE EPA and U.S Fish Wildlife Service hereby confirm that the Port of

17 Portland lireleased from any and all remaining or existing obligations responsibilities or liability to the

.18 UnIted States under the Cooperalive Agreement upon entry ofthis Consent Decree The United States

19 further agrees to facilitate in good faith execution of written termination agreement between all non-

20 federal signatories to the Cooperative Agreement

21 The provisiOns of subparagraph above and of paragraph 22 below shall not

22 apply to the following IDA pennit provisions exceptions by permit and permit condition

23 19 pti.DeficieflcV Act

24 This Consent Decree insofar a3 itesteblishes commitments of the United States is subject to the

25 availability of funds and shall not be interpreted to require the expenditure of funds not appropriated by

26 Congress
BOGLE GATES P.L.LC

Pmfesslonil Umfted UbU1W Compin

200 S.W 7.4afaI Street
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VIII COMMITMENTS BY 3ONE

20 fljiissa1 of Clims With Prejudice

Jones hereby agrees to and by this Consent Decree requests thdismissal ofhis claims asserted

in the above-captioned litigation with prejudice and with each party to bear its own attorneys fees costs

or expenses

21 çease

Jones hereby releases and forever discharges the Port of Portland and the United States and their

successors assigns agents and employees from any and all claims demands damages losses

liabilities injuries actions fees costs expenses taxes penalties or fines whether equitable or legal

10 and whether based upon the statutes regulations common-law executive orders ordinances or

11 guidance of the United States the State of Oregon or the City of Portland and whether known or

12 unknown that were or could have been brought in this litigation This release does not affect

13 enforcement of the express terms of this Consent Decree

14 22 Cooperation

15 Jones agrees to cooperate in good faith with the United States arid th Port of Portland to obfain

16 Court approval of this Cbnsent Decree and to facilitate to completion of the obligations of Parties under

17 this Consent Decree

18 IX jflIATION ANI PRMLi1ING FINALITY

19 23 In accord with the findings and agreement of the United States as provided in paragraph

20 18 Completion of Port of Portlarids Permitting and Mitigation Obligationsand the provisions of

21 paragraph Compliance with Applicable Law and in the public interest consistent with the purposes

22 and policies otthe Clean Water Act and except as expressly listed in paragraph 18c of this Consent

23 Decree the Court finds that the Port of Portland shall have no further or additional permitting or

24 mitigation obligations or requirements or any other civil liability pursuant to the Clean Water Act for

25 any filling of waters of the United States within Rivergate that has occurred as of the Effective Date of

26

BOGLE GATES P.L.L.C

Profcss1or1 Limited Liability Compin

200 S.W Mirket Set
SuIte 600
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this Consent Decree or for construction of the Columbia Slough Rail Bridge including related filling of

waters of the United States and approach areas

F1CEMAJEVR

24 Force Majeure for purposes of this Consent Decree is defined as any event arising from

causes beyond the control of party or paxties to this Consent Decree includingtheir contractors that

delays or prevents the performance
of an obligation under this Consent Decree despite partys or

parties diligent efforts to flulfill the obligation Force Majeure does not include financial inability to

complete an obligation wide this Consent Decree

25 If the performance of any obligation under this Consent Decree is delayed whether or not

10 caused by Force Majeure event the party or parties
whose performance is delayed shall notify the

11 other parties to tlis
Consent Decree in writing within fiften 15 days of the discovery that delay will

12 occur The notice shall provide in reasonable detail an eplanation and description of the reasons for the

13 delay the anticipated duration of the delay and schedule for completion of the delayed performance.

14 In the event that this information cannot yet be determined in whole or in part by the date of the written

15 notice then the notice shall proiidc date certain not to exceed an additional thirty 30 days by vhicli

16 time the remaining information will be provided

17 26 Tn the cvcnt that party does not agree that delay or anticipated delay has been or will

18 be caused by Force Majeure event or does not agree with the revised schedule for completion of the

19 delayed performanCC
such party shall notify all other parties in writing of its decision within thirty 30

20 days of the receipt of the written notice end informatior identified in paragraph 22 of this Consent

21 Decree and the parties shall negotiate in good faith in an effort to resolve the dispute No sooner than

22 thirty 30 days after providing timely written objection of delay and alternative schedule but no

23 later than an additional forty.five 45 days thereafter party baiug previously provided timely

24 written objection may apply to the Court for appropriate relief

25

26
BOGU GATES1.LL.C

ProftuIoit1 Arnitcd UabllitY Cmpt

20 S.W Miitct Strect

Suke 600
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XI NOTICES AD SUBMISSIONS

27 Whenever under the terms of this Consent Decree wiittcn notice is required to be given

or report or other document is required to be sent by one Party to another it shall be directed to the

individuals at the addresses specified below unless those individuals or their successors give notice of

change to the other Parties in writing All notices and submissions shall be considered effective upon

receipt unless otherwise provided

otbeUniteState5

COE person and address

10

11 AstotheportOfPOrtlafld

12 Port person and address

13

14 to plaintiff William Michael Jor

15 William Michael tones

2716N.E Mason
16 Portland OR 97211

17
XII FECTIVE DATE

18 28 The Effective Date of this Consent Decree shall be the date upon which this Consent

19 Decree is entered by the Court

20 xE RETENTION OF JURISDICTION

21 29 This Court retains jurisdiction over both the subject matter of this Consent Decree and the

22 Partieg until this Consent Decree.is terminated pursuant to paragraph 30 beiow for the purpose of

23 ànabling any of the Parties to apply to the Court at any time for such further order dimection and relief

24 us may be necessary or appropriate Ci for the construction or modification of this Consent Decree ii

25 to effectuate or enforce compliance with its terms or ill to resolve disputes between or among the

26 Parties

BOGLE GATESP.I$C
PrfcU1OM1 Umlted Ushlilty CompanY

200 S.W Matct Stut
Suh 600
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XIV M0D1FICTbON AND TERMINATION OF CONSENT DECRF

30 The schedules specified in this Consent Decree and Its appendice3 xnay.be modified by

unanimous agreement of the Parties All such modifications shall be made In writing

31 This Consent Decree and this Courts jurisdiction as provided in paragraph 26 above

shall terminate without further notice or action on December 312002 unless prior to Its tennination

party obtains an order from the Court extending the terminatipn cinte of this Consent Decree for good

cause

32 flothing in this Consent Decree shall be deemed to alter the Courts power to enforce

supervise terminate or approve modifications to this Consent Decree

XV ApPENDICE

33 The following appendices arc attached to and incorporated into this Consent Decree

Appendix is an aerial map of the Rivergate area

Appendix Port Drawing RG 98.12 1/1 PD-i is an illustrative depiction of the path

required by paragraph 10

Appendix Port Drawings RG 98-11114 PD-i and RG 98-112/4 PD-2 consists of two

pages arid is an illustrative dépictioii of both the fill removal andrevegetatiofl

project to be performed on the north side of the Columbia Slough required by

paragraph11

AppendiX Port Drawing 1RG 98-11 3/4 PD3 and RG 98-11414 D-4 consists of two

pages and is an illustrative depiction of the fill removal and revcgctation project to

be performed on the south side of the Columbia Slough required by paragraph 11

Appendix Port Drawing RG 98- is an illustrative depiction of the flU slope

revegetation project area required by paragraph 12a

Appendix Port Drawing RG 98- is an il1ustratlV deiction of the upland

revegetation project area required by paragraph 12c

Unless expressly stated otherwise1 these appendices are provided for illustrative puiposçs In the event

of any conflict between the appendices and any written provision stated in paragraphs through and

paragraPhs through 37 of this Consent Decree the written provisions shall be controlling

25

26
B0GLE GATES P.L.L.C

PmfeuioMl Umfted UsbUI Camps

200 S.W Mutet Sumet

suite 600
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XVI LODGING ANI OPPORTUNITY FOR pUBLICCOMM

34 This Consent Decree shall be lodged with the Court for period of not less than thirty

30 days for public notice and comment in accordance with The United States reserves the right

to withdraw or withhold its consent if the comments regarding the Consent Decree disclose facts or

considerations which indicate that the Consent Decre is inappropriate improper or inadequate

35 Jones and the Port of Portland hereby agree not to oppose entry of this Consent Decree by

this Court or to challenge any provision of this Consent Decree

36 If for any reason the Court should decline to approve this Consent Decree in the form

presente4i this Consent Decree is voidable at the sole discretion of any party

10
XVIL çJ4ATORY AUTHORITY

11 37 Each undersigned representative of the parties including the Assistant Attorney General

12 for Environment and Natural Resources of the Department of Justice certifies that he or she is fully

13 authorized to cuter into the terms and conditions of this Consent Pecree and to execute and legally bind

14 such Party to this document

15

16 S0ORDERDs_OF_ 1998

17 ___________________________

18
nald Ashmanska

19

United States Magistrate Judge

20

21

22

23

24

25

26
BOGLE GATES P.LL.C

proteulonil Umtted UabWtY Cmp

200 S.W.MitCt5
5utg 600
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THE UNDERSIGNED PARTIES hereby agree to this Consent Decree in the matter of William Michael

Jones Mike Thorne ci oL Case No 974674 ST and consent to the jurisdiction of United States

Magistrate Judge AshmaIISkaS for the purpose of entering this Consent Decree end for the purposes of

continuing jrisdictifl as provided herein

FOR THE UNITED STATES OF AMERICA

LOIS SCHIFFER
.Assistaflt Attorney General

Environment Natural Resources Division

_____________Dated____ ____________________
Bruce Landon
RO1B Street SuiteSO4

10
Anchorage Alaska 99501-3657

11 Dated_____ Scott Williams

12
Environmental Defense Section

U.S Department of Justice

13
P.O Box 32986

Washington D.C 20026

14

15
FOR THE PORT OF PORTLAND

.16 ______________________
Dated

17
Mike Thorne

Executive Director Port of Portland

18

19 Dated_
Gregory Miner OSB 86247

20
Jethey Leppo WSBA 11099

Beth Ginsberg WSBA 18523

21
BOGLEGATESP.L.L
200 S.W Market Street

22
Suite 600

Portland Oregon 97201.5793

23
Attorneys for Defendant Port of Portland

24 FOR PLAINTIFF

25 ___________________________
Dated _____

26
William Michael JonesprO se

BOGL GATES F.L.L.C

Profe$IOfll LIznkd LIabUtY COmP

200 S.W Migt Suect

600

poImnd Otgon 9fl015793
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FROM Scott Williams

Environmental Defense Section

Environment and Natural Resources DivisIon

United States Department of Justice

P.O Box23986

Washington D.C 20026-3986

.1 .-s

IMPORTANT This facsimile Is intended only for the use of the individual or entity to whici it is addressed It

may contain information that is privileged confidential or otherwise protected from disclos4e
under applile

law lithe reader of this transmission is not the intended recipient or the employee or agent itsponsible for

delivering the transmission to the intended recipient you are hereby notified that any dissemnatiOn distribin

copying or use of this transmission or its contents is strictly prohibited If you have received this transniissiori in

error nlease notify us by telephoning and return the original tranzmissiou to et the addres given below

FaxNo
Voice No

202 514-8865

202 514-1950

TO Jerry Hedrick

FAX No 503 378-4844

DATE August 12 1998

NUMBER OF PAGES SENT INCLUDING COVER PAGE 33

SPECIAL INSTRUCTIONS Jerry As we dlcussed please pass this mat4rial along to Holly

Michaets The site visit will start at the offices of the Port at 700 N.E MuItromah Please ask

for Lydia Hudsick at the main reception area on the floor please also pss this information

onto Holly Michaels Finally please call inc to confirm your of this ThanIcs Scott



600 NORTHEAST GRAND AVENUE PORTLAND OREGON 97232 2736

TEL 503 797 1700 FAX 503 797 1797

September 1998

Mike Thorne

Port of Portland

P.O Box 3529

Portland OR 97208

Dear Mr Thome

Metro recently received from the U.S Fish and Wildlife Service copy of draft of the

proposed consent decree for the case of William Michael Jones Mike Thorne Director of

the Port of Portland et al draft prepared by Bogle and Gates dated August 1998. am
quite troubled that the draft decree could obligate Metro to fulfill the Port of Portlands

wetland mitigation obligations in the Rivergate Industrial Area As stated in the decree

mitigation measure to be completed at the Smith and Bybee Lakes Wildlife Area would be

selected by committee as major component of the Ports mitigation obligation Metro

would then have the option to accept the project or not It is my understanding that if Metro

does not accept the project the mitigation money cannot be given to Metro and can be

used anywhere in Oregon am very concerned that the decree does not hold the Port

of Portland responsible for implementing the project Metro is not listed as member of

the project selection committee and there is stipulated amount of money in the

agreement without definite project

In early June Metro was contacted by Bruce Landon lawyer for the U.S Justice

Department about the cost of constructing water control structure at the Smith and

Bybee Lakes Wildlife Area At that time Metro estimated it would cost $400000 to remove

the earthen dike and build an open culvert structure across the Slough The structure

would return the lakes to tidal freshwater marsh meeting the primary goal of the natural

resource management plan for the area The signatory agencies to the Rivergate

Cooperate Agreement agreed that this was the best course of action for the lakes

ecosystem The draft decree does not guarantee that the project selected by Metro the

Smith and Bybee Lakes Management Co and the signatories to the Rivergate Cooperative

Agreement will be built Instead an unspecified project with specific amount of money put

into Mitigation Fund is proposed in the consent decree If Metro doesnt accept the

project the mitigation fund for Rivergate wetland fills will be used outside the area

The Port of Portland filled wetlands in the Rivergate Industrial area Metro feels it is the

Ports responsibility to mitigate for the impacts It is the Ports obligation to design secure

permits and construct the Smith and Bybee Lakes mitigation project As the managing

agency of the wildlife area Metro personnel and member of the Smith and Bybee Lakes

Management Committee need to be included as voting members of the selection

committee to ensure the project meets the goals of the wildlife area Upon completion
Metro is willing to accept the management of the structure

If the parties to the suit feel it is more appropriate for Metro to oversee the water control

project the amount of money the Port of Portland deposits in the Mitigation Fund must be

C\rothe\word\dam\chngdcr.doc 09/02/98
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based on the actual costs of design permits construction and Metro staff time needed to

administer and complete the project The uses of the Mitigation Funds in the draft decree

do not allow for administrative and staff time for contingencies or updating the natural

resources management plan if necessary Metro has serious concerns about these

provisions

Another section of the decree states that if Metro turns down the selection committees

projeôt the Mitigation Funds can be used anywhere in Oregon for wetland protection and

that the funds cannot be offered to Metro The wetland fill is adjacent to the Smith and

Bybee Lakes Wildlife Area and has created adverse impacts to wildlife and vegetation in

the wildlife area In this case we feel strongly that the adverse impacts need to be

mitigated within or adjacent to the Smith and Bybee Lakes Wildlife Area only

The draft decree does not hold the Port of Portland to the same permit conditions and

standards for wetland and riparian planting success maintenance and monitoring as the

Corps of Engineers and the Oregon Division of State Lands presently require on other

similar permits Metro feels that the Port should be required to meet the same standards

as all permitees Anything less would result in an inadequate buffer to the lakes from the

surrounding industrial development and the likelihood that invasive pest plants will colonize

these areas

Before the decree is finalized am requesting that Metro be brought into the process and

our concerns addressed It is imperative that Metro be represented on the selection

committee for the mitigation project at the Smith and Bybee Lakes Wildlife Area that any

project selected meet the goals of the wildlife area as stated in the adopted management
plan and the selected project be fully and completely funded by the Port of Portland If

you have any comments or questions about Metros concerns please contact Dan Cooper
General Counsel at 797-1528

Mike Burton

Executive Officer

Bruce Landon U.S Department of Justice

Scott Williams U.S Department of Justice

Gregory Miner Bogle Gates

William Michael Jones private citizen

Col Robert Slusar Army Corps of Engineers
Chuck Clark U.S Environmental Protection Agency
Anne Badgley U.S Fish and Wildlife Service

Yvonne Vallett U.S Environmental Protection Agency
Jennifer Thompson U.S Fish and Wildlife Service

Judy Linton U.S Army Corps of Engineers

Jerry Hedrick Oregon Division of State Lands

Holly Michael Oregon Department of Fish and Wildlife

C\rothe\word\dam\chngdcr.doc 09/02/98



Port of Portland RECEIVED

Box 3529 Portland Oregon 97208 U.S.A

503/231-5000

EXECUTIVE OFFICER

September11 1998

Mike Burton

Executive Officer

Metropolitan Service District

600 N.E Grand Avenue
Portland QR 97232

Dear Mike

Your letter of September raises objections to some of the elements in the proposed

Consent Decree in the pending federal lawsuit Jones vs Thorne et al While can

understand the concerns that prompted your objections hope you will be persuaded to

drop them

The lawsuit brought against the Port and various federal agencies including the

permitting agency the Army Corps of Engineers raises various claims concerning the

federally permitted wetlands filling and mitigation in the Rivergate District One

underlying cause for the filing of the litigation by Mr Jones was the Ports alleged failure

to timely complete mitigation obligations That allegation arises in no small part from the

Ports inability to obtain concurrence among the parties to various agreements and

planning documents concerrjingthè nature extent and timing of the mitigation

The settlement that the parties areworking towards with the help of federal settlement

judge resolves Clean Water Act issues that have been source of protracted and

inconclusive planning and negotiation for years The Consent Decree gives finality to the

Port with respect to completing its wetlands fill mitigation obligations created by the

issuance many years ago of Army Corps and Division of State Lands permits That

finality and clear completion of the Ports mitigation obligations in Rivergate should be

primary goal for all concerned

Five fundamental facts set the context for settlement discussions with Mr Jones

Mr Jones will not settle if the Port is able to influence or control the project choice

or implementation on the third Smith Bybee Lakes mitigation project

Mr JOnes will not settle if Metro is able to control the project choice on the third

Smith Bybee Lakes mitigation project

Metro was not partyto the ucooperativeAgreement between Port of Portland

Oregon Division of State Lands Oregon Department of Fish and Wildlife U.S

Environmental Protection Agency U.S Fish and Wildlife Service US Army

Corps of Engineers to Establish Rivergate Development Programand art

Port of Portland offices located in Portland Oregon U.S.A

Chicago Illinois Washington D.C Hong Kong Seoul Taipei Tokyo
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Acceptable Mitigation Program for Wetland Impacts COMA nor is Metroa party

to the lawsuit If the litigation goes to trial federal Judge will decide what if

any remaining mitigation obligations are owing from the Port and the level of

Metro involvement if any will be solely up to the Judge

If the litigation proceeds to stage where defihing mitigation is before the Court.
the Port will pursue fixed defined final mitigation obligation definition that

accommodates the Ports interests including the Ports interests in eliminating

any additional process and in minimizing the expense

The parties to the COMA originally orally agreed that the Ports cost for the three

mitigation projects would not exceed $500000 The parties to the COMA in

consultation with Metro selected the first two projects and the Port completed
them in 1991 and 1992 respeàtively at cost of approximately.$250000 The

parties to COMA and Metro spent six years trying to decide on the third mitigation

project Meanwhile the Port spent $138609 in .staff and consultant time in the

effort to define project that would achieve consensus

Metro although not party to the mitigation agreement was invited to participate

in the deliberations and argued forcefully for another water control structure The
agencies and Metro seemed to be coming close to an agreement on that

proposal in November 1997 Mr Jones then filed his lawsuit which effectively

took this decision out of the hands of the COMA parties and gave it to the Federal

Court

Prior to the Jones lawsuit the Port tentatively agreed to fund construction of the

new water control structure advocated by Metro if all the parties would agree that

this undertaking would complete the Ports mitigation obligation for third project
This approach was premised and conditioned on gethng the COMA parties and

Metro to agree upon and take responsibility for their decision on the third

mitigation project

The second Smith Bybee Lakes mitigation project also selected by the COMA
parties and Metro is now deemed by most partieCto have beena mistake All

parties of course hopefor better outcome on the third mitigation project The
Ports engineering staff however has voiced strong doubts that this project will

work as intended and has tried without success to persuade the agencies to

modify it or select another projeót

It is unmistakably clear that the decision on the third mitigation project will be
made by others Therefore although the Port must fund the project it makes no

sense for the Port to have design and implementation responsibility for it

Accordingly both Mr Jones and the federal agencies agreed in settlement

discussions to limit the Portsrole to funding fixed amount for the COMA parties

to spend on third project The Port has agreed to provide up to $404000
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funding for the project selected by the COMA parties on the condition that the

lawsuit is dismissed with prejudice the COMA terminated and the Port not be

asked to guarantee the third projects success The entities making the decision

on the third project should bear responsibility for any corrections if the project

they select falls short of their expectations

With these factors in mind the Port attempted in settlementdiscussions with Mr Jones

and the other parties to achieve the following

While necessarily adding Mr Jones to the decision-making process on the third

mitigation project make the process and the parties virtually identical to the

process in place pnor to the lawsuit except that the public and Mr Jones should

have an opportunity to influence selection consistent with the mandates of the

Clean Water Act

Provide Port funding to get the project doneand provide forpoténtial

administrative expenses even if the sum of the mitigation projects costs exceeds

the originally-envisioned maximum of $500000 as long as Port involvement in

the decision planning and implementation of the project is eliminated as Mr
Jones prefers and the Ports mitigation obligations are concluded.H

The proposed Consent Decree although still under negotiation is intended to meet the

two above goals It also effectively if not strictly achieves the three imperatives

demanded in the last paragraph of your letter

Metro has an unbfficial but substantial role in deciding on the third project the same or

greater role they had before the lawêuit The federal governments lawyers have

discussed this issuewith Metros counsel and haveadvised Metro that it can veto the

third project giving it strong voice in the ultimate decision The COMA parties minus

the Port will enter the process knowing thatfailure to reach consensuswith Metro will

mean the funds will be spent at the sore discretion of the Corps on other OregOn

mitigation projects

if Metro and the COMA parties minus the Port all concur they can use the goals in the

adopted management plan among the criteria for selecting the third mitigation project

This is no different from the circumstances that obtained prior to the lawsuit except in

one aspect The appropriate entities Metroand the COMA parties minus the POrt will

have clear authority and the obligation to make timely decision and will bear the

consequences of not doing so or of making poor decision Under the previous

circumstances the Port bore all the consequences but had no authority to make key

decisions

Also undr the previous circumstances the Ports mitigation obligations under the COMA
were disputable for two reasons lack of clarity and continual susceptibility to legal

challenges like Mr Jones that they did not meet Clean Water Act requirements The
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Consent Decree at least achieves certainty and eventually finality to disputes that have

sapped the resources of several public agencies for years

The water control structure constructed in 1992 as the second mitigation projèct cost

$169381including design engineering materials construction and professional

services for permitting document preparation advertising project management
graphics and construction support In the settlement discussions the parties agreed to

ascribe this cost to the proposed third proiect adjust it to 1998 dollars with percent

per year inflation factor add 25 percent contingency and add an additional $146400
for margin of error Thus under the proposed Consent Decree the-Port would pay
$404000 far more than any of the parties onginally envisioned for the third mitigation

project and far more than the cost estimate derived from the best available information

Mike believe understand the concerns expressed in your letter But believe that the

proposed Consent Decree provides means for satisfying those concerns in quite

practical way and that your objections to it are entirely misplaced

do not mean to suggest that everyone will or should like every aspect of the outcome of

the difficult settlement negotiations in this case In fact personally think the Consent

Decree obligates the Port to far more than is warranted and more than the Judge would

deem appropriate if the matter went to trial But recognizing that litigation seldom

satisfies any of the interested parties no matter how it ends believe any reasonable

objective observer including the Judge would say the provisions in the Consent Decree

fall within the range of responsible pUblic policy and practical feasibility

Yours very truly

Mike Thorne
Executive Director

cc Bruce Landon U.S bepartmentof Justice

Scott Williams U.S Department of Justice

Gregory Miner Bogle Gates
William Michael Jones private citizen

Col Robert Slusar U.S ArmyCorps of Engineers

Chuck Clark U.S Environmental Protection Agency
Anne Badgley U.S Fish and Wildlife Service

Yvonne Vallett U.S Environmental Protection Agency

JenniferThompson U.S Fish and Wildlife Service

Judy Linton U.S Army Corps of Engineers

Jerry Hedrick Oregon Division of State Lands

Holly Michael Oregon Department of Fish and Wildlife


