- -
MEETING:
DATE:
DAY:
TIME:
PLACE:

Approx.
Time *
2:00 PM
(5 min.) 1.
(5 min.) 2%
(5 min.) 3.
4.
2:15 PM 4.1
(5 min.)
5.
2:20 PM 531
(5 min.)
2:25 PM 5.2
(5 min.)
6.
2:30 PM 6.1
(5 min.)
2:35 PM 6.2
(5 min.)
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A G E N D A

600 NORTHEAST GRAND AVENUE PORTLAND, OREGON 97232 2736
TEL 503 797 1700 FAX 503 797 1797

METRO

METRO COUNCIL REGULAR MEETING
February 29, 1996

Thursday °

2:00 p.m.

Council Chamber

Presenter
CALL TO ORDER AND ROLL CALL
INTRODUCTIONS
CITIZEN COMMUNICATIONS
EXECUTIVE OFFICER COMMUNICATIONS
CONSENT AGENDA

Consideration of Minutes for the February 15, 1996 Metro Council Meeting.

ORDINANCES - FIRST READINGS

Ordinance No. 96-636, Amending the FY 1995-96 Budget and Appropriations
Schedule for the Purpose of Adjusting the Planning Fund Budget to Reflect
Unanticipated Program Increases in the Growth Management Services
Department, Authorizing Additional FTE; and Declaring an Emergency.

Ordinance No. 95-635, Relating to Contract Policies Amending Metro Code
Chapter 2.04.

ORDINANCES - SECOND READINGS

Ordinance No. 96-634, For the Purpose of Granting a Franchise to Waste McCaig
Recovery, Inc. for the Purpose of Operating a Solid Waste Processing Facility
and Amending Code Section 7.01.050

Ordinance No. 96-632, Amending the FY 1995-96 Budget and Appropriations Monroe
Schedule for the Purpose of Adopting the FY 1995-96 Supplemental Budget,
and Declaring an Emergency.

* All times listed on the agenda are approximate; items may not be considered in the exact order listed.

Recycled Paper
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Approx.
Time * Presenter
7. RESOLUTIONS
2:40PM 7.1 Resolution No. 96-2288, For the Purpose of Initiation a New Functional Plan McLain
(5 min.) Ordinance to Implement 2040 Growth Concept
2:45 PM 7.2 Resolution No. 96-2284, For the Purpose of Approving the Contract that will Morissette
(5 min.) Execute the U. S. Environmental Protection Agency (EPA) Grant to Metro for
the Clackamas River Watershed Technical Project
2:50 PM 7.3  Resolution No. 96-2260, For the Purpose of Recommending to the Environmental Monroe
(5 min.) Quality Commission (EQC) the Transportation Control Measures (TCM’s),
Contingencies, and Emissions Budgets to be Included in the Portland Region’s
Ozone and Carbon Monoxide Maintenance Plans.
8. OTHER ACTION ITEMS
2:55 PM 8.1 ISTEA Reauthorization - Portland, Oregon Regional Position Paper. (Action Monroe
(15 min.) Requested: Motion to accept paper as written)

3:10PM 9. COUNCILOR COMMUNICATIONS
(10 min.)

3:20 PM ADJOURN

* All times listed on the agenda are approximate; items may not be considered in the exact order listed.

Recycled Paper




AGENDA ITEM: 5.1
Meeting Date: February 29, 1996

FIRST READING

Ordinance No. 96-636, Amending the FY 1995-96 Budget and Appropriations
Schedule for the Purpose of Adjusting the Planning Fund Budget to Reflect
Unanticipated Program Increases in the Growth Management Services
Department, Authorizing Additional FTE; and Declaring an Emergency.



STAFF REPORT

IN CONSIDERATION OF ORDINANCE NO. 96-636 AMENDING THE FY 1995-96
BUDGET AND APPROPRIATIONS SCHEDULE FOR THE PURPOSE OF ADJUSTING
‘THE PLANNING FUND BUDGET TO REFLECT UNANTICIPATED PROGRAM
INCREASES IN THE GROWTH MANAGEMENT DEPARTMENT, AUTHORIZING
ADDITIONAL FTE; AND DECLARING AN EMERGENCY _ '

Date: February 14, 1996 ' - Presented by: John Fregonese
FACTUAL BACKGROUND AND ANALYSIS

During the current 1995-96 fiscal year, the Growth Management Services Department has
experienced an increase in workload which was not anticipated at the time the FY 1995-96
budget was prepared. The Council has designated additional acres as urban reserve study
areas and has requested additional information concerning the capacity of the UGB to absorb
growth. In addition, requests for information from our regional partners and from the public
have increased more rapidly than expected. Past history indicates that as the department
completes and releases current work products -- the housing need analysis, buildable lands
inventory, and functional plan tasks -- requests for information dramatically increase from local
governments, interest groups, and the public. For these reasons, the department is requesting
changes to the FY 1995-96 budget. The personnel requests included in this action were
coordinated with the preparation of the FY 1996-97 budget. The actions for FY 1995-96 were
delayed until this time to allow for a longer term analysis and perspective of department
staffing needs and the resulting financial impacts. The final staffing proposal presented in this
ordinance provides for the maximum use and efficiency of existing staff, and recognizes the
project orientation of the department.

Public Involvement

Due to greater demand from the public for publications and information regarding growth
management issues, particularly urban reserve study areas, we propose adding an office
assistant to assist in handling the increased work load. Currently, the Growth Management
Services Department has only 3.0 FTE support staff -- 2.0 FTE Administrative Secretary and
1.0 FTE Program Assistant for 33 department staff. Since September 1995, the department
has used a temporary employment agency to fill this need. However, it is less expensive to
hire a staff person. The office assistant is an entry level position and will answer the phone,
direct callers to appropriate staff, fill requests for information, distribute mail, and prepare
mailings. The position will be full time in the Growth Management Services Department for
the last quarter of FY 1995-96 (.25 FTE). In the FY 1996-97 budget proposal, the office
assistant will be shared with the Metro Policy Advisory Committee Support Section of the
Office of Citizen Involvement. The department is requesting that $6,482 be moved from
contingency to personal services to fund this position for FY 1995-96.
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In April, the department will be implementing a public involvement plan for Phase 1 of the
Regional Framework Plan (early implementation) and urban reserve study areas. In addition,
Growth Management staff will be working with Transportation Department staff on public
outreach for the regional transportation plan. To assist in implementing these public
involvement efforts, the department is requesting to add an associate public involvement
specialist (.25 FTE, full time position to be hired for three months of current fiscal year). This
is a limited duration position to June 30, 1997. The department is requesting that $11,184 be
moved from contingency to personal services to fund this position during FY 1995-96.

2040 Implementation

The Community Development Division of the department is responsible for assisting local

governments in 2040 implementation. Many local jurisdictions are currently undergoing

periodic review of their comprehensive plans. It is important that Metro be a participant in this

process. The department is requesting to hire an Associate Regional Planner immediately to

assist with local government implementation of the 2040 growth concept during periodic

review. The department is requesting moving $11 ,184 from contingency to personal services
“to fund this position during FY 1995-96. ‘

Additional Research

On February 8, 1996, the Metro Council designated approximately 5,000 acres as Urban
Reserve Study Areas which have not previously been studied. These additional areas include
land in the Stafford triangle, northwest Portland, Oregon City and Hillsboro. The department

proposes to move $10,000 from contingency to materials and services to pay for a study to
- determine the feasibility and cost of extending basic urban services -- water, sanitary sewers,
and storm drainage -- to these newly added study areas. The department has an existing
contract with KCM, the firm that conducted the earlier feasibility study of urban reserve study
. areas. The contract can be amended to include this additional work. ’

The Growth Management Services Department has entered into a contract with .
ECONorthwest for market and regulatory research using funds in the department’s FY 1995-
96 budget. The Port of Portland and the Portland Development Commission would like to join
in this project. Each agency would supply $10,000 in revenue to Metro for research on vacant
and redevelopable land for industrial expansion. Metro would benefit from this additional
research. Intergovernmental agreements will be entered into with each of the agencies and an
amendment to the existing contract to change the scope of work will be made. The department
is requesting authority to receive these funds totaling $20,000 and receive an additional
$20,000 in miscellaneous professional services expenditure authority. o

. Recently Metro received an Environmental Protection Agency (EPA) grant to coordinate a
technical project in the Clackamas River watershed to assess data available from different
sources in the watershed, produce maps from available data, identify a rapid assessment
methodology for use in sub-basins, and identify current citizen activities and technical needs
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of local citizens. In October, 1995, department staff made an informational presentation to the

Metro Council's Growth Management Committee regarding this award. The Executive Officer

made a presentation to the full Metro Council about the grant, its work plan and contract with

. EPA on December 14, 1995. Resolution No. 96-2284 for the purpose of approving several
contracts under the EPA grant will be heard by the Council's Growth Management Committee

the week of February 19, 1996. '

The work program for the EPA grant includes a temporary position. The temporary position
will terminate in FY 1996-97 when the grant funds are exhausted. The FY 1995-96 budget
“anticipated up to $200,000 of grant funds for the Regional Water Quality Program. The entire
amount was budgeted as contractual services under materials and services. This action
requests the transfer of $14,452 from materials and services to personal services to fund this
temporary position for the last five months of this fiscal year.

HLIS Workstation - Capital Outlay

Because of an increased workload due to passage of the open spaces bond measure, an
additional RLIS workstation and printer, and ArcView licensing fees were necessary in the
Data Resource Center to produce information and maps for target areas identified in the bond
measure. The equipment and fees were initially paid by the Open Spaces Program with bond
proceeds. However, subsequent discussions with bond and legal counsel determined that
capital equipment costs may only be charged to bond proceeds in proportion to the use of the
equipment towards the bond program. Since the equipment will be used by the Data
Resource Center and will have a useful life past the bond program’s need, it was determined
the Data Resource Center should be charged for the full cost of the purchase of this
equipment and license fees. The Open Spaces Program will be allocated and charged its
share of the costs associated with the equipment based on the program'’s use, similar to other
Metro departments. The Growth Management Services department proposes to move
$52,975 from Contingency to Capital Outlay to pay for this workstation, printer and associated
license fees. '

Other Staff

Due to an error in compiling the FY 1995-96 budget, an existing assistant regional planner
position was omitted from the budget. This request would reinstate the position. A current
employee occupies this position. Because of vacancies during the current fiscal year, the
department has sufficient funds in its personal services budget to pay for this position. The
department is only requesting the reinstatement of the position FTE authority.
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BUDGET SUMMARY
Resources: .
. Amount
-Portland Development Commission $10,000
Port of Portland ‘ 10,000
Total Additional Resources . o o $20,000

Expenditures:

Personal Services

FTE. Amount

- Office Assistant (full time, last quarter of fiscal year) . .25 $4,986
Associate Regional Planner (full time, last quarter) .25 8,603
Associate Public Involvement Spec. (limited duration) .25 8,603
Assistant Regional Planner (reinstate FTE only) ‘ 1.00 : 0
Temporary Associate Mgmt Analyst (grant funded) 42 13,020
Fringe , : 8,090

Materials & Services o
Misc. Professional Services, Urban Reserve Study 10,000
Misc. Professional Services, ECONorthwest , 20,000
Misc. Professional Services, Water Quality (14,452)
Capital Outlay
RLIS Workstation, printer and license fees ‘ 52,975
Contingency | , (91,825)

. Total Additional Expenditures | $20,000

EXECUTIVE OFFICER'S RECOMMENDATION:
The Executive Officer recommends adoption of Ordinance 96-636.

1\Budget\Fy95-96\Budord\Growth 1\Statfr.Doc
2/15/96 5:09 PM :



BEFORE THE METRO COUNCIL

AN ORDINANCE AMENDING THE FY 1995-96 - ORDINANCE NO. 96-636
BUDGET AND APPROPRIATIONS
SCHEDULE FOR THE PURPOSE OF
ADJUSTING THE PLANNING FUND BUDGET
.TO REFLECT UNANTICIPATED PROGRAM
INCREASES IN THE GROWTH
MANAGEMENT DEPARTMENT,
AUTHORIZING ADDITIONAL FTE; AND
- DECLARING AN EMERGENCY

Introduced by Mike Burton |
Executive Officer

Nt Vst Nt st vagst? “agss? Vv Vgt e

WHEREAS, The Metro Council has reviewed and considered the need to
transfer appfopriations with the FY 1995-96 Budget; and |

WHEREAS, Oregon Budget Law ORS 294.326(2) allows the recognition and
expenditure of certain grant funds in the year of receipt of said funds; and

WHEREAS, The need for a transfer of appropriation has been justified; and

WHEREAS, Adequate funds exist for other identified needs; now, therefore,

THE METRO COUNCIL ORDAINS AS FOLLOWS;

1. Thatthe FY 1995-96 Budget and Schedule of Appropriations are hereby
amended as shown in the column titled "Revision" of Exhibits A and Bi to this Ordinance
for the purposes of modifying the Planning Fund budget to recognize $20,000 in new
érants. transfer $91,825 from contingency to various expenditure categories, and
authorize additional positions.

2. This Ordinance being necessary for the immediate preservation of the
public health, safety or welfare of the Metro area in order to meet obligations and
comply with Oregon Budget Law, an emergency is declared to exist, and fhis Ordinance

takes effect upon paésage.
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ADOPTED by the Metro Council this day of , 1996.
Jon Kvistad, Presiding Officer
ATTEST: A Approved as to Form:
Recording Secretary ~ Daniel B. Cooper, General Counsel

KR :NAbudget\fy95-96\budord\growth1\ORD.DOC
| 2/16/96 9:34 AM ' '



Exhibit A

Ordinance No. 96-636
CURRENT PROPOSED
FISCAL YEAR 1995-96 BUDGET REVISION BUDGET
ACCT# DESCRIPTION FTE AMOUNT FTE AMOUNT FTE AMOUNT
Planning Fund .
305000 Fund Balance . 33,420 0 33420
331110 . Federal Grants-Operating-Categorical-Direct
FY 95 103 e(4) (OR-26-9006) 5,436,491 0 5,436,491
FY 94 FTA S/N AA/DEIS (OR-29-9021) - 500,000 0 500,000
FY 84 FTA S/N AA/DEIS (OR-29-9022) 1,600,000 0 1,600,000
FEMA (OEM) 542,500 o 542,500
331120 Federal Grants-Operating-Categorical Indirect
FY 96 Congestion Pricing - FHWA 157,694 0 157,694
FY 86 Congestion Pricing - ODOT 15,375 o 15,375
FY 96 PL/ODOT 767,885 0 767,885
FY 96 Sec 8- ODOT 208,415 0 208,415 .
FY 96 STP 779,000 0 779,000
FY 96 STP/ODOT Mtc 26,897 0 26,897
FY 96 Metro STP Dues Replacement 100,600 0 100,600
FY 93 FHWA (Trans/Land Use Model) 50,000 0 50,000
FY93SsTP 478,450 (¢] 478,450
FY 96 Other Federal Grants 542,000 o 542,000
FHWA 1000 Friends Grant 50,000 0 $0,000
334110 State Grants-Operating-Categorical-Direct
FY 96 ODOT Supplemental 534,000 0 §34,000
FY 96 DEQ Grants 105,000 0 105,000
334120 State Grants-Operating-Categorical-Indirect
. ODOT S/N Lottery 2,235,658 0 2,235,658
334210 State Grants-Operating-Non-Categorical-Direct
C-TRAN S/N AA/DEIS/PE (WSDOT) 3,757,710 o 3,757,710
337110 Local Grants-Operating-Categorical-Direct
: FY 96 Congestion Pricing - Port match 5914 o 5914
FY 96 Congestion Pricing - local match 5519 0 5519
FY96 ™™ : 684,000 o 684,000
FY 95 Tri-Met - Westside LRT 70,000 (¢] 70,000
FY 96 Tri-Mét TSAP 40,000 0 40,000
PDOT Contract 120,300 0 120,300
Port of Portiand 0 10,000 10,000
Portiand Development Commission o 10,000 10,000
339200 Contract Services 131,500 0 131,500
DRC Subscriptions 100,000 0 100,000
Travel Forecasting Sales 5,000 0 5,000
Misc. DRC Sales - Maps & Data 50,000 0 50,000
Various Jurisdictions - Technical Asst. 73,000 0 73,000
341310 UGB Fees 1,400 0 1,400
341500 Documents & Publications 18,000 o 18,000
341600 Conferences & Workshops 20,000 0 20,000
365100  Donations and Bequests 50,000 0 50,000
391010 Trans, Resources from Gen'l Fund-Excise Tax 3,427,684 0 3,427,684
391160 Trans. Resources from Reg. Parks/Expo Fund 14,900 0 14,900
391530 Trans. Resources from S.W. Revenue Fund 355,063 0 355,063
TOTAL RESOURCES _ 23,093,375 20,000 23,113,375

i\budaet\v95.06\budordiorowth 1101 ANNING yre



Exhibit A

Ordinance No. 96-636

CURRENT - PROPOSED
FISCAL YEAR 1995-96 BUDGET - REVISION BUDGET
ACCT # DESCRIPTION FTE AMOUNT - FTE AMOUNT FTE AMOUNT
Personal Serviceg
511121 SALARIES-REGULAR EMPLOYEES (full ime) :
Senior Director 1.00 89,143 0 100 89,143
Assistant Director 2.00 154,433 0 200 154,433
Senior Manager 1.00 75177 0 100 75177
Manager 4.00 268,694 0 400 268,694
Senior Program Supervisor 7.00- 395,238 o 700 395,238
Program Supervisor 1.50 77873 0 150 77873
Assoc. Management Analyst. 3.00 147,565 0 300 147,565
Senior Public Affairs Specialist 1.00 54,992 o 100 54,992
Senior Regional Planner 5.00 252,372 0 500 252,372
Senior Accountant 1.00 49,873 0 100 49,873
Senior Management Analyst 3.00 166,665 0 300 166,665
Senior Trans. Planner 12,00 606,277 0 1200 606,277
Assoc Public Affairs Spedahst 450 187,111  0.25 8603 475 195,714
DP Operations Analyst 1.00 49,483 0 100 49,483
Assoc. Trans. Planner 9.00 391,045 0 900 391,045
Assoc. Regional Planner 400 166,608 0.25 8603 425 175,211
Asst. Trans. Planner 6.00 206,994 0 6.00 206,994
Asst Regional Planner 9.00 314234 1.00 0 10.00 314,234
511221 WAGES-REGULAR EMPLOYEES (full ime)
Administrative Secretary 3.00 100,444 0 3.00 100,444
Secretary 3.00 86,766 0. 300 86,766
Office Assistant 0 025 4986 0.25 4,986
Program Assistant 1 1.00 26,324 0 100 26,324
511231 WAGES - TEMPORARY EMPLOYEES (Full-time)
Temporary Assistance ) 1.90 38,140 042 13020 232 51,160
511400 OVERTIME 1,200 o 1,200
'512000 FRINGE 1,152,462 8,090 1,160,552
Total Personal Services 83.90 5,059,113 2.17 43,302 86.07 5,102,415
Materials & Serviceg
521100 Office Supplies 49644 0 49,644
521110 Computar Software 70,300 0 70,300
521111 Computer Supplies 9,000 (o] 9,000
521240 Graphics/Reprographic Supplies 39,200 0 39,200
521260 Printing Supplies 2,000 (o] 2,000
521310 Subscriptions 5,539 o 5,539
521320 Dues 8945 o 8,945
524110 Accounting & Auditing Services 5,000 (o] 5,000
524190 Misc. Professional Services 2,717,488 15,548 2,733,036
525640 Maint & Repairs Services-Equipment 82,800 0 82,800
525710 . Equipment Rental 11,000 0 11,000
525740  Capital Leases (FY 92) 276,750 (i 276,750
526200 Ads & Legal Notices 39,300 0 39,300
526310 Printing Services 278,200 0 278,200
526320 Typesetting & Reprographics Services 64,000 0 64,000
526410 Telephone 19,500 0 19,500
526420  Postage 161,689 0 161,689
526440  Delivery Services 11,300 () 11,300
526500  Travel 51,760 ] 51,760
526510 Mileage Reimbursement 2,900 0 2,800
526700 Temporary Help Sarvices 28,800 0 28,800
526800 Training, Tuition, Conferences 52,620 0 52,620
528100 Licensa, Permits, Payments to Other Agencies 11,333,261 0 11,333,261
529500 Meetings 34211 o -34,211
529800 Miscellaneous 750 0 750
Total Materials & Services 15,355,958 15,548 15,371,506




Exhibit A

Ordinance No. 96-636
CURRENT . PROPOSED
FISCAL YEAR 1995-96 BUDGET REVISION BUDGET
ACCT # DESCRIPTION FTE AMOUNT FTE AMOUNT FTE AMOUNT
Planning Fund '
Capftal Outiay
571500 Purchases-Office Furniture & Equipment 83,300 52,975 136,275
Total Capital Outlay 83,300 52,975 136,275
Interfund Transfers :
581513 Trans. Indirect Costs to Bldg. Fund-Regional Center 422,451 0 422,451
581610 Trans. Indirect Costs to Support Srvs. Fund 1,435,684 o 1,435,684
581615 Trans. Indirect Costs to Risk Mgmt. Fund-Gen1 11,255 0 11,255
581615 Trans. Indirect Costs to-Risk Mgmt. Fund-Workers' Comp 14,197 o 14,197
 Towlinterfund Transiers 1,883,587 0 1,883,587
599999 Contingency 711,417 (91,825) 619,592
Total Contingency and Unappropristed Balance 711,417 (91.825T 619,592
TOTAL REQUIREMENTS 83.90 23,093,375 2.17 20,000 86.07 23,113,375

PPt AR et by OR_ OA N 1darf mrmush 11D ARIIRIA VI~ X .~



Exhibit B

Ordinance No. 96-636
FY 1995-96 SCHEDULE OF APPROPRIATIONS
Current ' Proposed
Appropriation Revision Appropriation

PLANNING FUND

Personal Services 5,059,113 . 43,302 5,102415

Materials & Services 15,355,958 . 15548 15,371,506

Capital Outlay 83,300 52,975 136,275

Interfund Transfers 1,883,587 ] 1,883,587

Contingency 711,417 (91,825) 619,592
Total Fund Requirements $23,093,375 $20,000 $23,113,375

All Other Appropriations Remain As Previously Adopted

i\budget\fy95-96\budord\growth IAPPROP.XLS B-1 2/16/96; 9:32 AM



AGENDA ITEM: 5.2
Meeting Date: February 29, 1996

FIRST READING

Ordinance No. 95-635, Relating to Contract Policies Amending Metro Code
Chapter 2.04.



STAFF REPORT

IN CONSIDERATION OF ORDINANCE NO. 96-635 RELATING TO CONTRACT
POLICIES AMENDING METRO CODE CHAPTER 2.04.

Date: February 14, 1996 Presented by: Scott Moss and Dan Cooper

PROPOSED ACTION

To perform a comprehensive revision of Metro Code Chapter 2.04. This chapter
establishes the policy of the Council for Metro's contracting efforts.

FACTUAL BACKGROUND AND ANALYSIS

Metro Code Chapter 2.04 was written 15 years ago and has undergone several
amendments over the years. The Metro Council, Executive Officer and General
Counsel recognized the need to perform a comprehensive revision of this code to
assure that Council's policies are enacted and allowing the Executive Officer to provide
efficient procedures to carry out those policies.

The following objectives are promoted by the proposed code change:

e Assure integrity by maintaining the public trust and by carrymg out the policy
established by the Metro Council

» Provide efficiency by allowing contracting to occur in a timely manner and
- provide the right quality and quantity to Metro’s operating departments.

e Promote competition by smphfymg contractmg procedures and being friendlier
to small business, which assures the maximum overall value for each dollar
spent.

The proposed revision does not change the MBE/WBE/DBE sectlons of the contract
code. '

Attached is a summary of code changes.




STAFF REPORT
Ordinance No.. 86-635
Page Two

BUDGET IMPACT

There is no budget impact.

EXECUTIVE OFFICER RECOMMENDATION

The Executive Officer recommends approval of Ordinance $6-635.

EASCOTTWMISC\codestaf.doc



SUMMARY OF CONTRACT CODE CHANGES

During the budget process Council reviews, approves, and funds contracts over:
$25,000. If a proposed contract has not been approved in the budget process, it
shall be forwarded to the Council Presiding Officer to determine if Council review
is requured ; :

The new code establishes Metro's contracting policy and allows the Executive
Officer to establish internal processing procedures. (A few procedures that relate
to policy will remain intact.)

Eliminates the “A" and “B" .contracting policy. Establishes “significant impact”
contracts. After budget, Council approves RFBs/RFPs and contracts if they are
“significant impact” and are muilti-year, defined as:

e contracts over 36 months for operation of all or part of a Metro facullty or
concessions.

e public improvement contracts or personal services contracts over $250,000.

» A contract decreasing revenues or increasing expenditures by more than 5%
of the fund.

e Personal services contracts for regional planning over $100,000.

e Personal services contracts for studies on services allowed under the charter
and not currently exercised over $25,000.

Contracts acquiring or transferring property or other governmental functions
continues to require Council approval.

All proposed contracts over $25,000 must be approved by Council in the annual
budget process. If the contract was not included in the budget process, a 10-day
notice will be forwarded to the Presiding Officer. If it is a significant impact
contract, it must be approved by resolution. If it is not a significant impact
contract, a descrlptlon of the contract and appropriation unit will be provided to the
Council. ,

Clearly distinguishes between personal services and public contracts.

.‘ 4 lncreases performance and labor & materlals bonds to $25,000. Encourages
- small businesses to compete for small Metro projects.

Revenue contracts for concessions and parking can be done with an RFP.
Previously requiredQ Council approval to do a proposal rather than bid.



SUMMARY OF CONTRACT CODE CHANGES
Page Two

10.

11.

12..
13.
14.

185.
16.

Public contracts quote threshold has increased to $2,500 from $500. Although

- departments must continue to obtain quotes from a WBE and MBE for any

purchase over $500 (reduces the three quote requirement to two).

Personal Services contracts can be amended to double contract if under $25,000.
If over $25,000, the contract can only be amended to an additional $25,000 by the
Executive Officer. After this threshold, amendments must be approved by Council.
This changes the current policy that unlimited amendments under $10,000 can be
done without Council approval.

In Public contracts, the scope of.wor‘k cannot be amended to include activities not
related to the original scope of work without Council approval.

A quarterly status report of all contracts listed in budget will be provided to
Council. Monthly reports shownng newly entered contracts and amendments will
continue. :

Current “A” contracts are considered “significant impact” contracts.

An appeal process has been added to cover disqualiﬁcations of bidders.

Emergency clause to allow for personal services and public contracts.

Allows for repair of items not to be competitively bid if unable to determine priee.

Grants to non-profit and others (recycllng stream restoration, etc.) are to follow
competitive RFP process.




BEFORE THE METRO COUNCIL

RELATING TO CONTRACT POLICIES Ordinance No. 96-635
AMENDING METRO CODE CHAPTER 2.04 ‘
Introduced by

Executive Officer Mike Burton

and Councilor Susan McLain

THE METRO COUNCIL ORDAINS AS FOLLOWS:
Section 1. The Metro Council finds: -
(a) Chabter 2.04, Metro Contract Procedures, establishes policies and
procedures for Metro regarding public contracts, personal services contracts, and

intergovernmental agreements. :

(b)  This Code chapter has been amended from time to time over the last 15
years, but has not been comprehensively revised. :

(c) As a result of the effect of multiple amendments, the Code chapter is in
need of comprehensive revision in order to allow for more effective policies and procedures.

Section 2. Metro Code Chapter 2.04 is retitled as Chapter 2.04, Contract Policies.

Section 3. Existing sections 2.04.010 to 2.040.090 are hereby repealed and the following
Metro Code sections 2.04.010 to 2.04.070 are hereby adopted: .

CHAPTER 2.04
' METRO CONTRACT POLICIES
SECTIONS TITLE
2.04.010 Definitions

Contracts in General

2.04.020 Authority to Execute Contracts, Budget Limitations
2.04.022 Federal Law and Rules :

2.04.024 Metropolitan Exposition-Recreation Commission
2.04.026 Council Approval of Contracts

Page 1 - Ordinance No. 96-635



2.04.028 Council Information Reports
2.04.030 Regulations
2.04.032 Prohibition Against Doing Business With Certain Former Metro Officials

Personal Services Contracts

2.04.040 Personal Services Contracts - General

2.04.042 Personal Services Contracts -- Up to $25,000

2.04.044 Personal Services Contracts -- More than $25,000

2.04.046 Personal Services Contracts -- Amendments

2.04.048 Notice of Award and Appeals of Personal Services Contracts

Contract Review Board

2.04.050 Public Contract Review Board
2.04.052 Public Contracts -- General
2.04.054 Competitive Bidding Exemptions
2.04.056 Public Contracts Under $25,000
2.04.058 Public Contracts Amendments
2.04.060 Food Products

2.04.062 Sole Source

2.04.064  Sale of Surplus Property
2.04.070 Notice of Award and Appeals

2.04.010 Definitions

For the purposes of this chapter unless the context requires otherwise the following terms shall

have the meanings indicated:

(a) "Auditor" means the Metro auditor provided for in Section 18 of the 1992 Metro
Charter.

(b) "Competitive bidding” means an advertised solicitation of sealed bids.

(c) "Contract Review Board or Board" means the Metro Contract Rewew Board
created pursuant to sectlon 2.04.050 of this chapter.

‘(d)  "Council Presiding Officer” means the council presiding oﬁ'xcer provided for in
Section 16 of the 1992 Metro Charter.

(e) "Emergency” means the occurrence of a specific event or events that could not
have been reasonably foreseen and prevented, and which requires the taking of prompt action to
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remedy the condition and thereby avoid further physical damage or harm to individuals or the
occurrence of avoidable costs.

® "Emergency contract” means a contract whose purpose is limited to remedying an
emergency situation.

(8)  "Executive Officer" means the Metro executive officer provided for in Section 17
of the 1992 Metro Charter.

(h) "Intergovernmental agreement” means a written agreement with any other unit or
units of federal, state or local government providing for the acquisition of goods or services by
Metro, for the provision of goods or services by Metro or for the payment or receipt of funds in
_order to promote or carry out a common purpose.

() “Notice of award" means written communication to a responsive, responsible
bidder or proposer stating that their bid or proposal has been conditionally determined to be the
lowest, responsive, responsible bid or most responsive proposal and that the district intends to
enter into a contract upon completion by the bidder/proposer of all required conditions.

)] "Personal services contract” means any contract by which Metro acquires a
professional, artistic, creative, consulting, educational, or management service. Contracts which
are predominately for the purpose of obtaining a product, labor or materials, or the services of a
construction trade are not a personal services contract.

(k)  "Procurement Officer" means the person designated by the executive officer to
carry out the functions required of such person by this chapter.

X()] “Public agency" means any agency of the federal government, state of Oregon, or
any political subdivision thereof, authorized by law to enter into public contracts and any public
body created by intergovernmental agreement.

(m)  "Public contract" means any purchase, lease or sale by Metro of personal property,
public improvement or services, mcludmg those transacted by purchase order, other than
agreements which are for personal services.

(n)  "Public improvement" means pro;ects for construction, reconstruction or major
renovation on real property by or for a public agency. "Public 1mprovement" does not include
emergency work, minor alteration, ordinary repair or maintenance in order to preserve a public
improvement.

(0)  "Request for Proposals or RFP" means the issuance of a request for offers that will
be evaluated based on factors that are not limited to price alone.
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(P) *Sole source contract” means a contract for which it can be documented there is
only one qualified provider of the required service or material.

2.04.020 Authority to Award and Execute Contracts, Budget Limitations

Pursuant to the 1992 Metro Charter, the executive officer and auditor have the authority to award
and execute contracts that are necessary to carry out their administrative responsibilities. These
two officers may delegate authority to award and execute contracts on their behalf by doing so in
writing. The council presiding officer is delegated authority to award and execute contracts on
behalf of the council. Unless the council expressly approves a contract containing a requirement
to the contrary, no contract may obligate Metro to the payment of funds not appropriated for that
purpose by the council. :

2.04.022 Federal Law and Rules

Notwithstanding any provision of this chapter, the applicable federal laws, rules and regulations
shall govern in any case where federal funds are involved and the federal laws, rules and
regulations conflict with any of the provisions of this chapter or require additional conditions in
public or personal services contracts not authorized by this chapter.

2.04.024 Metropolitan Exposition-Recreation Commission

The Metropolitan Exposition-Recreation Commission has authority to enter into contracts
pursuant to Metro Code section 6.01.04(j). Notwithstanding any provision of this chapter to the
contrary, the commission may without the prior approval of the executive officer enter into
contracts in any amount in accordance with contracting rules adopted by the commission pursuant
to the authority contained in section 6.01.040(j). However, the contract review board created
pursuant to section 2.04.050 shall be the contract review board for the commission.

2.04.026 Council Approval of Contracts

(@)  Notwithstanding any other provisions of this chapter, executive officer or auditor
must obtain authorization by the council prior to execution of the following types of contracts:

(I)  Any contract which commits the district to the expenditure of
appropriations not otherwise provided for in the current fiscal year budget
at the time the contract is executed and which has a significant impact on
Metro. The following types of contracts shall be considered to have
significant impacts unless the council finds that under the circumstances a-
contract will not have a significant impact:
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(A)

®)

©

D)

E)

(F)

Any public contract for a term greater than 36 months for private
operation of all or of a major part of a Metro facility or concessions
at a Metro facility.

Any public improvement contract in an amount over $250,000.

Any public contract which will potentially result in a material (movre |
than 5 percent of the related fund) loss of revenues or increase in
expenditures in more than one year in any Metro fund.

Any contract for personal services for a term greater than 36
months and in an amount greater than $250,000.

Any contract for personal services related to.Metro's exercise of its
regional planning functions pursuant to Section S of the 1992
Metro Charter in an amount greater than $1 00,000.

Any contract for personal services related to fhe study by Metro of
exercising authority, pursuant to Section 7 of the 1992 Metro
Charter, over additional functions in an amount over $25,000.

(2)  Any agreement entered into pursuant to ORS chapter 190 by which Metro
acquires or transfers any interest in real property, assumes any function or
duty of another governmental body, or transfers any function or duty of
Metro to another governmental unit; or

(3)  Any contract for the purchase, sale, lease or transfer of real property
. owned by Metro. However, the executive officer may execute options to
purchase real property.

()  Prior to adoption of the annual budget, the executive officer shall submit a list of
proposed contracts over $25,000 to be entered into during the next fiscal year. The council shall
designate in the annual budget ordinance which contracts have a significant impact on Metro.

Thereafter, if the executive officer proposes to enter into a contract in an amount
greater than $25,000 that the council has not considered during the annual budget process the
Executive Officer shall inform the council presiding officer in writing and shall recommend
whether the contract should be classified as a significant impact contract. The presiding officer
shall determine on behalf of the council whether the proposed contract is a significant impact
contract within 10 days of receipt of the notice from the executive officer. If the contract is
determined by the presiding officer to have a significant impact on Metro execution by the
executive officer shall be subject to council authorization. If the presiding officer determines the
contract will not have a significant impact on Metro, the executive officer shall transmit a
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description of the purpose of the contract, the appropriation to which contract payments will be
charged, and a summary of the scope of work to be performed to the council or a council
committee as deemed appropriate by the presiding officer.

(c)  All contracts which require council authorization pursuant to subsection (a)(1)
above and which are subject to competitive bidding or request for proposals procedures shall
require council authorization of the request for bids or request for proposals prior to release of
bidding or proposal documents to vendors. At the time of council authorization of the
competitive bid or request for proposal documents, the council may waive the requirement of -
council authorization of the contract.

2.04.028 Council Information Reports

The executive officer shall provide a quarterly report to the council showing the status of all
contracts listed in the adopted budget. The report will also include the status of all contracts over
$25,000 proposed during the year and not listed in the adopted budget.

The executive officer shall ;;rovide a monthly report to council showing all contracts awarded and
amended during the proceeding month. :

2.04.030 Regulations

The executive officer may establish by executive order additional regulations consistent with this
chapter.

2.04.032 Prohibition Against Doing Business With Certain Former Metro Officials

(@)  Except as provided for in subsection (d) below, Metro may not do business with
any Metro official while the official is in office or within one year after the Metro official ceases to
be a Metro official if the official had authority to exercise official responsibility in the matter. Any
. contract entered into in violation of this provision is void.

‘ (®)  Metro officials shall be deemed to have authority to exercise official responsibility
as follows: ' :

Elected officials have authority to exercise official responsibility over any Metro
matter. Appointed commissioners have authority over any matter over which the
relevant commission has jurisdiction. Department directors have authority over
any matter related to the department they administer.

(©)  Definitions: For the purpose of this section undefined terms used herein shall be
construed as defined in ORS chapter 244; the following terms shall have the following meaning;
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M

()

G)

)

()
(6)

)

@)

"Business" means any corporation, partnership, proprietorship, firm,
enterprise, franchise, association, organization, self-employed individual
and any other legal entity operated for economic gain but excluding any
income-producing not-for-profit corporation that is tax exempt under
section 501(c) of the Internal Revenue Code with which a public official is
associated in a nonremunerative capacity.

"Business with which the Metro official is associated" means any business
of which the person or the person's relative is a director, officer, owner or
employee, or agent or any corporation in which the person or the person s
relative owns or has owned stock worth $1,000 or more at any pomt in the
preceding calendar year.

"Department director" means any person employed by Metro in a position
on a permanent basis which is subject to appointment by the executwe

officer and confirmation by the Metro council.

"Doing busmess means entering into a direct contractual relationship with
a business with which the Metro official is associated.

"Elected official" means any person elected or appointed as a member of
the Metro council, the executive officer, or the auditor.

"Metro" means all of Metro including any department or branch of Metro
including any Metro commission.

“"Metro commissioner” means any person appointed to a position on a
commission created pursuant to an ordinance adopted by the Metro council
whose appointment is subject to confirmation by the Metro council.

"Metro official” means any department director, elected official or Metro
commissioner.

(d)  Upon the request of the executive officer or a Metro commission, the council may
walve the effect of the prohibition contained in subsection (a) upon making written findings that:

m
@)

It is in the best interests of Metro to do business with the Metro official,

The Metro official took no action while in office that directly related to the
preparatlon of the terms and conditions in the contract documents that may
give an appearance of i lmpropnety or favoritism.
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(3)  Other factors exist which are explicitly found by the council to benefit
Metro that outweigh the policy considerations of ensuring that no
appearance of favoritism exists in the award of Metro contracts.
(e)  This section applies only to Metro officials who first take office or are re-elected
or re-appointed to an office after September 7, 1995. This section shall not be construed to
permit any activity that is otherwise prohibited by any other statute, rule ordinance, or other law.

2, 04 040 Personal Semces Contracts -- General -

(@  Disadvantaged Business Program. All contracting for personal services is subject

to the Metro Disadvantaged Business Enterprise Program, Metro Womens Business Program,
and the Metro Minority Business Program provxsxons of this chapter.

(b) SlbstantweR__m_m All Metro persona] services contracts shall contain all
provns:ons required by ORS chapter 279 and shall be construed to be consistent with all relevant
provisions of ORS chapter 279.

2.04.042 Personal Services Contracts Up to $25,000

(a)  For personal services contracts of less than $2,500, multiple proposals need not be
obtained, but are encouraged.

(b)  Personal services contracts of $2, 500 or more but not more than $25,000 shall be
subject to the following process:

Proposals shall be sohcnted from at least three potential contractors who are
.capable and quahf ed to perform the requested work. Prior to selecting any contractor for a
personal services contract greater than $10,000 but not more than $25,000, the procurement
officer shall publish notice of the intent to solicit competitive proposals, and include a summary of
the nature of the proposed contract, the estimated cost of the contract, and the name of a contact
- person. No contract selection may be made until at least five days after such publication and after
consideration of all proposals received.

2.04.044 Personal Services Contracts of More than $25,000

Personal services contracts of $25,000 shall be subject to the following process:

(@)  Arequest for proposals shall be prepared and advertised at least once. Notice
shall also be mailed to interested contractors known to Metro.

(b) All request for proposals shall at a minimum contain a description of the project

and a brief summary of the project history, coritain a detailed proposed scope of work or other
specifications setting forth expected performance by the contractor, include a description of the
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criteria that will be utilized to evaluate proposals and a broad range of the estimated cost for the
project. ' :

(c)  Evaluations of proposals and the determination of the most qualified proposer shall
be made. . .

2.04.046 Personal Services Contract Amendments

(@)  Personal services contracts of an initial amount of $25,000 or less may be amended
to increase the amount of the contract to no more than twice the original contract amount. This
limit is cumulative and includes any and all contract amendments or extensions. Any contract
amendment(s) in excess of this ceiling requires approval by the council. The council shall
determine whether it is appropriate to amend the contract despite the policy that favors
competitive procurement of personal services. ‘

(b)  Contracts with an initial amount of greater than $25,000 may be amended provided
that any amendment that increases the total amount payable to an amount more than $25,000
greater than the initial contract amount shall be subject to approval by the council. The council
shall determine whether it is appropriate to amend the contract despite the policy that favors
competitive procurement of personal services.

2.04.048 Notice of Award and Appeals of Pérsonal Services Contracts .o

Notice of award and any appeal thereof shall be subject to the rules and procedures established in
section 2.04.070 except that the final determination of any appeal shall be made by the council and
not the contract review board. :

2.04.050 Public Contract Review Board

(@)  Creation of the Public Contract Review Board. Pursuant to ORS 279.055 the
Metro council is designated and created as the Metro Contract Review Board.

(b)  Powers of Board. The Metro contract review board shall have all the power§
provided to a contract review board by ORS chapter 279.

(c)  Contract Review Board Meetings

(1)  The meetings of the contract review board shall ndrmally, but need not, be
conducted at the same time as, and as a part of, the regular meetings of the
Metro council. _
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(2)  The rules of procedure adopted by the council for its proceedings shall also
' govern proceedings of the contract review board unless they conflict with
rules adopted by the board. ‘

2.04.052 Public Contracts -- General ‘

(8)  State Law Requirements, Procedures. The procedures for competitive bidding of
all Metro public contracts and for the issuance of competitive Request for Proposals when
authorized as an exception to competitive bid requirements shall comply with all requirements that
are generally applicable to local governments. The executive officer may establish by executive
order detailed procedural requirements consistent with this chapter and state law. In so doing, the
executive officer may adopt in whole or in part the model rules of procedure established by the
Oregon Attorney General pursuant to ORS 279.049.

(b)  Substantive Requirements. All Metro public contracts shall contain all provisions
required by ORS chapter 279 and shall be construed to be consistent with all provxsxons of ORS
chapter 279.

(c)  Rejection of Bids. The executive officer méy_reject any bid or proposal not in
compliance with all prescribed procedures and requirements and may, for good cause, reject any
or all bids or proposals upon finding that it is in the public interest to do so.

(d) Bonds. Unless the board shall otherwise provide, bonds and bid security
requiréments are as follows: :

(1)  Bid security not exceeding 10 percent of the amount bid for the contract is
required unless the contract is for $25,000 or less.

(2)  For public improvements, a labor and materials bond and a performance
bond, both in an amount equal to 100 percent of the contract pnce are
required for contracts over $25,000.

(3)  Bid security, labor and material bond and performance bond may be
required even though the contract is of a class not identified above, if the
executive officer determines it is in the public i interest.

(e) Disadvantaged Business Program. All public contracts are subject to the Metro

Disadvantaged Business Enterpnse Program, Metro Womens Business Program, and the Metro
Minority Business Program provisions of this chapter.
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2.04.054 Competitive Bidding Exemptions

Subject to the policies and provisions of ORS 279.005 and 279.007, and the Metro Code, all
Metro and Metropolitan Exposition-Recreation Commission public contracts shall be based upon
competitive bids except:

(a) State Law. Classes of public contracts specifically exempted from competitive
bidding requirements by state law.

()  Board Rule. The following classes of public contracts are exempt from the
competitive bidding process based on the legislative finding by the board that the exemption will
not encourage favoritism or substantially diminish competition for public contracts and that such
exemptions will result in substantial cost savings:

(1)  All contracts estimated to be not more than $25,000 prbvided that the
procedures required by section 2.04.056 are followed.

(2)  Purchase and sale of zoo animals, zoo gift shop retail inventory and resale
items, and any sales of food or concession items at Metro facilities.

(3)  Contracts for management and operation of food, parking or similar
concession services at Metro facilities provided that procedures
substantially similar to the procedures required for formal Request for

‘Proposals used by Metro for personal services contracts are followed.

(4)  Emergency contracts provided that written findings are made that
document the factual circumstances creating the emergency and
establishing why the emergency contract will remedy the emergency. An
emergency contract must be awarded within 60 days of the declaration of
the emergency unless the board grants an extension. -

(5)  Purchase of food items for resale at the zoo provided the provisions of
section 2.04.060 are followed. ’

(6)  Contracts for warranties in which the supplier of the goods or services
covered by the warranty has designated a sole provider for the warranty
service.

(7)  Contracts for computer hardware and software provided that procedures
substantially similar to the procedures requiréd for formal Request for
Proposals used by Metro for personal services contracts are followed.

(8)  Contracts under which Metro is to receive revenue by providing a service.
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©) Contracts for the lease or use of the Oregon Convention Center or other
facilities operated by the Metro Exposition-Recreation Commission.

~ (10)  Contracts for purchases by the Metro Exposition-Recreation Commission
in an amount less than $31,000 provided that any rules adopted by the
commission which provide for substitute selection procedures are followed;
or

(11)  Contracts for equipment repair or overhaul, but only when the service
and/or parts required are unknown before the work begins and the cost
cannot be determined without extensive preliminary dismantling or testing.

(12)  Contracts in the nature of grants to further a Metro purpose provided a
competitive request for proposal process is followed.

(c)  Board Resolution. Specific contracts, not within the classes exempted in
subsection (a) and (b) above, may be exempted by the board by resolution subject to the
-requirements of ORS 279.015(2) and ORS 279.015(5). The board shall, where appropriate,
direct the use of alternate contracting and purchasing practices that take account of market
realities and modemn innovative contracting and purchasing methods, which are consistent with
the public policy of encouraging competition.

2.04.056 Public Contracts Under $25.000

(a) Under $2,500. Competitive bids are not required for public contracts less than
$2,500.' Metro should, where feasible, obtain competitive quotes. ’

(b)  Between $2,500 and $10,000. Unless otherwise exempt from competitive bidding
under section 2.04.054, when the amount of the contract is $2,500 or more, but less than

$10,000, Metro must obtain a minimum of three competitive quotes. Metro shall keep a written
record of the source and amount of the quotes received. If three quotes are not available, a lesser
number will suffice provided that a written record is made of the effort to obtain the quotes..

: (©)  Between $10,000 and $25,000. Unless otherwise exempt from competitive
bidding under section 2.04.054, when the amount of the contract is £10,000 or more, but not

more than $25,000, Metro must obtain a minimum of three ¢ompetitive quotes. Metro shall keep

a written record of the source and amount of the quotes received. If three quotes are not

available, a lesser number will suffice provided that a written record is made of the effort to obtain -
the quotes. In addition, the contracting department shall notify the procurement officer of the
nature of the proposed contract, the estimated cost of the contract, and the name of the contact
person. The procurement officer shall publish notice of the intent to solicit competitive quotes,
including a summary of the information supplied by the contracting department regarding the
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nature of the proposed contract. No contract selection may be made until at least five days after
such publication and after consideration of all quotes received.

(d)  Contracts under $25,000 should be awarded on the basis of the least cost
alternative available that is capable of performing the work required.

2.04.058 Public Contract Amendments

(a) * The executive officér may execute amendments to public contracts which were not
designated as contracts having a significant impact on Metro, provided that any one of the
following conditions are met: - :

)

)

©))

@)

The original contract was let by a formal competitive procurement process,
the amendment is for the purpose of authorizing additional work for which
unit prices or alternates were provided that established the cost for the
additional work and the original contract governs the terms and conditions
of the additional work; or

The amendment is a change order that resolves a bona fide dispute with the
contractor regarding the terms and conditions of a contract for a public
improvement and the amendment does not materially add to or delete from
the original scope of work included in the original contract; or

The amount of the aggregate cost increase resulting from all amendments
does not exceed 20 percent of the initial contract if the face amount is less
than or equal to $100,000 or 10 percent if the face amount is greater than
$100,000; amendments made under subsection (1) or (2) are not included
in computing the aggregate amount under this subsection; or

The Metro contract review board has authorized the extension of the
contract amendment.

®) ~ No contract which was designated as a contract having a significant impact on
Metro may be amended without the express approval of the council evidenced by a duly adopted
resolution or ordinance; except as follows:

[0

The executive officer may approve any amendment that is a change order

 than resolves a bona fide dispute with the contractor regarding the terms

and conditions of a contract for a public improvement if the amendment
does not materially add to or delete from the original scope of work

included in the original contract. Provided, however, the executive officer

must obtain council approval for any such change order that results in a
total aggregate increase of more than 5 percent of the original contract
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amount. If the council approves a change order pursuant to this subsection
it may also in the same action authorize additional change ordgrs to resolve
future disputes in an amount not to exceed that established by the council.

(2)  The executive officer may approve any contract amendment to a contract
for a public improvement that does not increase the contract amount more
than $25,000 if the amount of the aggregate cost resulting from all
amendments authorized pursuant to this subsection does not exceed 5
percent of the initial contract. In computing the dollar amount of any
amendment for the purpose of this subsection, only the amount of
additional work or extra cost shall be considered and may not be offset by
the amount of any deletions.

(3)  The executive officer may approve a change order for additional work if
the original contract was let by a formal competitive procurement, the
amendment is for the purpose of authorizing additional work for which unit
prices or bid alternates were provided that established the cost for the
additional work and the original contract governs the terms and conditions -
of the additional work.

(4)  The executive officer may approve a change order to a public improvement
contract in order to meet an emergency.

()  No public contract may be amended to include additional work or improvements
that are not directly related to the scope of work that was described in the competitive process
utilized to award the contract.

(d)  Forthe ‘purpose of this section any contract which was subject to specific council
authorization of its execution prior to the effective date of this ordinance shall be considered to be
a contract that has a significant impact on Metro.

2.04.060 Food Products

(a)  Allfood items and food service contracts will be procured through competitive
bidding, except as provided in sections (b) through (e) below.

(b)  Competitive bids or quotes are not required when food items other than those
routinely stocked by a Metro department are needed for requested catering services.

()  Competitive bids or quotes are not required for fully or partially prepared food
items which require: o : A
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(1) ~ The use of a specific recipe provided and/or developed in conjunction with
a Metro department; or

(2)  The use of a proprietary recipe or formula which is the property of a
vendor. ' '

(d)  Purchases of groceries, meat, poultry, and produce may be limited to vendors who
have been prequalified. The executive officer shall establish prequalification procedures that
ensure competition and faimess.

2.04.062 Sole Source

If there is only one qualified provider of the service required, the initiating department need not
solicit and document proposals. The initiating department must document that there is only one
qualified provider of the service required. Sole source contracts may not exceed $2,500 unless
the board shall have specifically exempted the contract from the public bidding or applicable
alternative procurement procedure. ‘

2.04.064 Sale of Surplus Property

Contracts for sale of surplus property may be executed without competitive oral or sealed bids
only when the executive officer determines in writing that the number, value and nature of the
items to be sold make it probable that the cost of conducting a sale by bid will be such that a
liquidation sale will result in substantially greater net revenue to Metro.

2.04.070 Notice of Award and Appeals

(@)  Atleast five days prior to the execution of any public contract over $25,000 for
which a competitive bid or proposal process is required, Metro shall provide a notice of award to
the contractor selected and to all contractors who submitted unsuccessful bids or proposals.

(b)  Bid/Request for Proposals Appeal Procedures. The following procedure applies to

aggrieved bidders and proposers who wish to appeal an award of a public contract or a personal
services contract above $25,000. The appeal process for bids is the same as for a request for
proposals. In the case of a request for proposals, disagreement with the judgment exercised in

. scoring by evaluators is not a basis for appeal. :

(1) Al appeals shall be made in writing and shall be delivered to the
procurement officer at Metro's main office within five working days of the
postmarked date on the notice of award. The written appeal must describe
the specific citation of law, rule, regulation, or procedure upon which the
appeal is based. ' '
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(2)  The procurement officer shall forthwith notify the appropriate department
director and the executive officer of the appeal. Within 10 working days of
the receipt of the notice of appeal, the executive officer shall send a notice
of rejection of the appeal or a notice of acceptance of the appeal, as
applicable, to the appellant. The appellant may appeal the executive

~ officer's decision to reject the appeal in writing to the board within five
working days from the postmarked date on the notice of rejection.

(3) The board will review the grounds for appeal, all pertinent informﬁtion, and
the executive officer's recommendation, and make a decision. The decision
of the board is final. -

(4)  No contract which is the subject of a pending appeal may be executed
unless the board shall have given its approval at the request of the
executive officer. The executive officer may request the board to
determine a matter without waiting for the expiration of the time periods
provided for herein.

(5)  Inthe event council authorization of execution of the contract is required
under section 2.04.026 of this Code the appeal shall be heard before the
council considers authorization of the contract.

(c) Apg.eals from Disqualifications

(1)  The board shall hear all appeals from any-person who is disqualified by
' Metro as a bidder. The basis for the appeal shall be limited to the following -
grounds: :

(A) Disqualiﬁcation of bidder pursuant to ORS 279.037. |

(B) Demal of prequalification to bid pursuant to ORS 279.039 and
279.041.

(2)  Any person who wishes to appeal disqualification as a bidder shall, within
: three business days after receipt of notice of disqualification, notify in
writing the general counsel that the person appeals the disqualification.
. The general counsel shall promptly notify the board of the appeal by
providing notice to the presiding officer.

(3)  Promptly upon recexpt of notice of appeal, the presiding officer shall notify

the appellant and the general counsel of the time and place of the appeal
- proceeding.
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(4)  The board shall conduct the appeal proceeding and decide the appeal
- within 10 -days after receiving notification of the appeal from the general
counsel. The board shall set forth in writing the reasons for the decision.

(5)  Appeal Proceeding.

A

®)

©

D).

(E)

. (®)

- The presiding officer shall preside over the appeal proceeding. The

general order shall be as follows:

0) Presentation by Metro of documentation and testimony
: supporting the disqualification.

(i)  Presentation by the appellant of documentation and
testimony opposing the disqualification.

Members of the board shall have the right to ask both Metro and
the appellant questions and to review documentation referred to
and presented by the parties.

Formal court rules of evidence shall not apply.

The board shall consider de novo the notice of disqualification, and
record of investigation made by Metro and any evidence provided
by Metro and the appellant prior to or at the appeal proceeding.
There shall be no continuance or reopening of the appeal
proceeding to offer additional evidence unless the appellant can
demonstrate to the presiding officer that the additional evidence
was not known to the appellant at the time of the proceeding or
that with reasonable diligence the appellant would not have
discovered the evidence prior to the appeal proceeding. '

A tape recording will be made of the appeal proceeding which shall
be made available to the appellant upon payment of costs to Metro
of making the tape.

The board shall render a decision which shall be reviewed only
upon petition in the Circuit Court of Multnomah County. The
petition must be filed within 15 days after the date of the decision.

(6)  Metro may reconsider its determination with regard to the disqualification
at any time prior to the appeal proceeding. :
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(d) Appéals of contract awards and decisions of the auditor shall be made directly to
the contract review board. ‘

Section 4. The definition of Executive Department contained in Metro Code sections
2.04.110(h); 2.04.210(h); and 2.04.310(g) is amerided to read:

"Executive Department” means the State of
Oregon's Executive Department or such state

- agency, department or entity to which has been
delegated the responsibility to certify a Minority
Business Enterprise, Women Business Enterprise, or
a Disadvantaged Business Enterprise and to engage
in related activities.

Section 5. Transition Provisions:

. (@)  Any contract initiated prior to the effective date of this ordinance and
executed after the effective date of this ordinance shall be valid if the procedures utilized were in
substantial compliance with.this ordinance.

(b)  Any public contract or personal services contract executed prior to the
effective date of this ordinance that was subject to Council approval pursuant to former Metro
Code section 2.04.033 or any similar previous Code requirement shall be considered to be a
contract having a significant impact on Metro for the purpose of Metro Code section 2.04.058.

ADOPTED by the Metro Council this _day of , 1996.

Jon Kvistad, Presiding Officer

ATTEST: o Approved as to Form:

Recording Secretary _ Daniel B. Cooper, General Counsel
jep
ro/1252a
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AGENDA ITEM: 6.1
Mecting Date: February 29, 1996

SECOND READING

Ordinance No. 96-634, For the Purpdsé of Granting a Franchise to Waste

Recovery, Inc. for the Purpose of Operating a Solid Waste Processing Facility
and Amending Code Section 7.01.050



Staff Report
EXECUTIVE SUMMARY -

ORDINANCE NO. 96-634
FRANCHISE TO WASTE RECOVERY, INC.

PURPOSE

Metro staff and Waste Recovery Incorporated (WRI) negotiated the franchise agreement that is
the subject of this staff report. Metro’s basic objective is to encourage recovery of waste tires by
the private sector. This supports recycling and waste recovery goals and minimizes the risk that
public capital will be required to ensure proper management of the waste tire stream. WRI seeks
a business environment in which it can compete effectively with environmentally less desirable
tire disposal options, and which provides a measure of cost-certainty for the future.

SUMMARY

The waste tire stream and its management have unique attributes. These include: (a) a landfill
ban; (b) a collection system that operates independently from the system for mixed solid waste;
(c) a source-separated waste stream; (d) generation of significant residuals—even from state-of-
the-art technology; and (e) extremely price-sensitive markets for disposal/recovery services and
for recycled tire products.

The private sector recovers a significant portion of the waste tires generated in the Metro area.
This helps to fulfill a solid waste management function that would otherwise require public
planning efforts and perhaps public capital. :

The agreement described in this staff report is a model for Metro’s relationship with tire
processors generally. It helps to create an environment where recyclers can compete with
disposal operations, while effectively managing a waste stream that is banned from landfills.
This agreement provides economic incentives which encourage recycling, reduce disposal in
landfills, and help maintain and enhance local recycling capacity. -

. .

Both Metro and the State of Oregon have worked extensively over the past 20 years to 'develop
effective methods for managing waste tires.

According to the state solid waste management hierarchy, recovery is preferable to other waste
tire management options such as stockpiling, landfilling or illegal dumping. - :

Collection of used tires traditionally has been outside the commercial solid waste system. As a
result, Metro fees and excise taxes have not historically been collected on any tires regardless of
their disposition. '



Waste Recovery, Inc. has applied to Metro for a franchise to operate a tire processing facility at
8501 N. Borthwick in Portland. This is a unique franchise application since Waste Recovery is
not required by Metro Code to obtain a franchise. WRI has been processing tires on this site
since 1982. WRI proposes to continue its current activities which include recovering materials
from waste tires via a mechanical process, and marketing the resulting chip products for a variety
of uses.

Waste Recovery proposes that the facility be open to its own vehicles and other commercial °
. haulers. The facility would receive material 16 hours per day, 7 days per week. Other

commercial haulers would be limited to 8.5 hours per day, five days per week. Estimated

vehicles per day is 32 Waste Recovery, Inc. vehicles and 20 other commercial vehicles.

WRI obtains waste tires from: (a) specialized firms permitted by DEQ to haul tires, (b)
individual drop-offs, and (c) collection routes using trucks owned by WRI.

Tire processing generates approximately 20 percent waste residual that requires landfilling.
Under current Metro code, a tire processor may dispose of its residual at a designated Metro
facility, or at a non-designated facility if a non-system license is granted. Imposition of full
Metro fees on WRI would either: a.) make this company unprofitable; or b.) force a pass-through
of the fee which would drive tires to less desirable disposal options such as landfilling,
stockpiling, or illegal dumping. '

WRI’s process residual has historically been disposed at an out-of-area landfill that is llcensed by
DEQ to accept such wastes

" Under Metro Code the Executive Officer shall formulate recommendations regarding whether:
a.) the applicant is qualified; b.) the proposed franchise comphes with the district's solid waste
management plan; c.) the proposed franchise is needed considering the location and number of
existing and planned disposal sites, transfer stations, processing facilities, and resource recovery
facilities and their remaining capacities; d.) the applicant has complied or can comply with all
other applicable regulatory requirements. Staff finds the applicant meets all of these
requirements.

CONDITIONS OF THE FRANCHISE

The essence of the proposed franchise agreement is that Metro will forego collection of certain
fees for a period of time to allow WRI to invest these fees in residual-reducing technology. If
successful, this technology will diminish the amount of process residual to a point where disposal
charges are not an issue. The foregone fees would normally accrue to Metro for waste reduction
and other activities. This agreement allows these fees to be invested directly in recyclmg and
waste reduction.



WRI has committed to measurable benchmarks and oversight which allow Metro to determine
that re-directed fees are invested as intended. It should be emphasized that the principles and the
agreement described here would be considered for any private waste tire processor operating in
the Metro area. ~ o

The implementing mechanism for this agreement is the proposed franchise. Although WRI is
not required to be franchised, there are no restrictions on entering into voluntary franchises under
Metro Code. Staff recommends this path in order to avoid developing an entirely new vehicle 4
for implementing this agreement. However, because of the voluntary nature of the franchise, a
number of provisions in Metro Code are not relevant. Accordingly, a number of variances from
Metro Code have been requested. : : :

FRANCHISE VARIANCES
WRI has requested variances from sections of the Metro Code relating to: surety bonding, rate
setting, administrative procedures, Metro user fees, restriction of haulers using franchised

facilities, and Metro’s ability to divert waste. It also is requesting exemption from the Metro
excise tax. :

The principal reason behind the variance requests is that waste tire processors in general, and
WRI in particular, cannot effectively operate under the current regulatory scheme.

WRI is searching for a new site on which to relocate its North Borthwick facility to allow room
for expansion. WRI strongly favors remaining in the Metro region. However, it also has stated
that user fees, excise taxes and added administrative expenses and requirements such as
additional bonding costs would be serious impediments to remaining here. Staff accepts these
reasons for the requested variances. :

RECOMMENDATION TO AMEND METROQ CODE SECTION 7.01.050

Staff recommends that an additional exemption be added to Section 7.01.050 to the effect
that: Subject to the terms of the franchise agreement, tire processors that are franchised
by Metro and that accomplish material recovery and recycling as a primary operation

shall not be liable for Metro excise tax on disposal of residual materials that arise as a
direct consequence of processing tires for material recovery or recycling.

Metro Code contains several exemptions to excise taxes but these do not extend to
process residual that is landfilled. Exemption from the excise tax is recommended for
several reasons, including (but not limited to) the following: 1.) the voluntary nature of
this agreement which has been developed to ensure foregone fees are invested as
intended; 2.) the financial impact on WRI would likely lead to a loss of regional tire
recovery capacity, requiring public planning efforts and perhaps public capital to replace
lost capacity; 3.) WRI is the only scrap tire processor serving the Pacific Northwest; and

~4.) exemption from the excise tax will not affect Metro’s revenue since Metro has not
received excise tax revenue from WRI in the past. :



BUDGET IMPACT

This franchisé will increase user fee receipts by the FOUR THOUSAND DOLLAR ($4,000) per
year. It will not affect excise tax receipts since Metro has not received excxse tax revenue from
WRI. This franchise will have no direct costs to Metro.

STAFF RECOMMENDATIONS
Based on the foregoing analysis, it is the opinion of staff that Waste Recovery, Inc. be granted a

non-exclusive franchise in accord with the provisions of the draft franchise shown as Exhﬂ.m_A
of Ordinance No. 96-634.

EXEQ.I.LTLV_EQEEICERBECQMMENDAIIQN

The Executive Officer recommends approval of Ordinance No. 96-634

PN:clk
S: \SHARBNORT\FRANCI'HS\WME)GC DOC
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STAFF REPORT

IN CONSIDERATION OF ORDINANCE NO. 96-634 FOR THE PURPOSE OF
GRANTING A FRANCHISE TO WASTE RECOVERY, INC. FOR THE PURPOSE |
OF OPERATING A SOLID WASTE PROCESSING FACILITY AND AMENDING
CODE SECTION 7.01.050 REGARDING EXCISE TAX EXEMPTIONS

Date: February 1, 1996 ‘ Presented by: Bern Shanks

Roosevelt Carter
- PURPOSE

Metro staff and Waste Recovery, Inc. (WRI) negotiated the franchise agreement that is the
subject of this staff report. Metro’s basic objective is to encourage recovery of waste tires by the
private sector. This supports recycling and waste recovery goals and minimizes the risk that

~ public capital will be required to ensure proper management of the waste tire stream. WRI seeks
a business environment in which it can compete effectively with environmentally less desirable
tire disposal options, and which provides a measure of cost-certainty for the future.

SUMMARY

The waste tire stream and its management have unique attributes. These include: (a) a landfill
ban; (b) a collection system that operates independently from the system for mixed solid waste;
(¢) a source-separated waste stream; (d) generation of significant residuals—even from state-of-
the-art technology; and (e) extremely price-sensitive markets for disposal/recovery services and
for recycled tire products. At present, the private sector recovers a significant portion of the
waste tires generated in the Metro area. This helps to fulfill a solid waste management function
that would otherwise require public planning efforts and perhaps public capital. Because
landfilling tires is banned, Metro would have to develop alternative disposal options if private-
sector options did not exist. Accordingly, it is in Metro’s interest to foster an environment that
encourages private-sector solutions and, in particular, solutions that fulfill waste recovery and

- recycling goals over and above landfilling. '

The agreement described in this staff report is a model for Metro’s relationship with tire
processors generally. It helps to create an environment where recyclers can compete with
disposal operations, while effectively managing a waste stream that is banned from landfills.
This agreement provides economic incentives which encourage recycling, reduce disposal in
landfills, and help maintain and enhance local recycling capacity.

FACTUAL BACKGROUND AND ANALYSIS
WRI has applied to Metro for a frahchise to operate its existing tire processing facility in the City
of Portland. This is a unique franchise application since Waste Recovery is not required by

Metro Code to obtain a franchise. However, the are a number of compelling reasons to consider
their application. To fully understand these reasons, it is necessary to review the history and
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status of waste tire management options in the Metro area, as well as the specific circumstance of
WRI. This staff report does this through four sections: 1) Background of the waste tire system in
the Metro Area; 2) Background of Waste Recovery, Inc. 3) The need for the franchxse, 4)
Conditions of the franchise.

1. Background of the waste tire system in the Metro Area

Both Metro and the State of Oregon have worked extensively over the past 20 years to develop
effective methods for managing waste tires. At the state level, efforts have included a fee on new
tires that funded a tire cleanup program (now sunsetted), and development of a regulatory
program. Among the most powerful regulatory actions is a ban on landfill disposal of whole
tires (ORS 459.710).

The state ban on disposal of whole tires is also mirrored in Metro Code (5.01.210). Through its
transfer station inspection program, Metro has ensured that tires are not landfilled. Metro has
worked to reduce illegal dumping of tires through its enforcement program and assistance to
organizations such as SOLV. Through grants and staff time, Metro also has fostered the
development of industries that process used tires.

According to the state solid waste management hierarchy, recovery is preferable to other waste
tire management options such as stockpiling, landfilling (shredded tires in state or whole tires out
of state) or illegal dumping The presence of firm(s) to process tires into marketable products
helps to fulfill a solid waste management function that would otherwise require public planning
efforts and perhaps expenditure of public capital. Because landfilling of whole tires is banned,
Metro would have to develop tire disposal options if a private processor did not serve this region.
Accordingly, the continued existence of private-sector option(s) for tire processing is in Metro’s
financial and regulatory interest. :

Collection of used tires has traditionally been outside the commercial solid waste system.’ It was
not until Metro instituted an enforcement arm that it became aware of the extent of the tire
processing, stockpiling and disposal system. As a result, Metro fees and excise taxes have not
historically been collected on any tires regardless of their disposition.

Current tire processing technology generates a significant quantity of waste residual
(approximately 20 percent, of incoming material by weight) that requires landfilling. Under
current Metro code, a tire processor may dispose of its residual at a designated Metro facility, or
at a non-designated facility if a non-system license is granted. The imposition of full Metro fees
would have a significant impact on the ability of any private waste tire processor to compete with
 disposal alternatives. A tire processor has two basic options for handling Metro fees: pass them
along in its gate rate, or absorb them. Neither is feasible. The Metro Regional User Fee ($17.50
per ton) and excise tax (7/2 percent of disposal costs), would add between 4¢ and 18¢ per tire to
WRI’s gate rate—depending on how much of the tire is recovered. Even the low amount is
sufficient to shift the flow of waste tires to environmentally less desirable options such as
stockpiling. (Note: stockpiled tires would be subject to Metro fees, but their remote or out-of-
 state locations make collecting fees difficult). Attempts to pass fees on would reduce feedstock
to processors, thereby reducing material recovery. Likewise, the.second option—absorbing
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Metro fees—is not praétical The tire processing industry operates on thin profits. Tire recyclers
must compete head-to-head with less desirable disposal or stockpllmg operations which have
lower investment and operation costs.

2. Background on Waste Recovery, Inc.

Waste Recovery, Inc. has applied to Metro for a franchise to operate a tire processing facility at
Portland, Oregon The site location is 8501 N. Borthwick in Portland. This site is located one
block north of Columbia Blvd. on property adjacent to Wastech, Inc.'s franchise facility. WRI
has been processing tires on this site ( zoned HI heavy industrial) since 1982. WRI proposes to
continue its current activities which include recovering materials from waste tires via a
multi-stage mechanical process, and marketing the resulting chip products for a variety of uses
including fuel, feedstock for making rubber mats, and civil engineering fill material.

WRI obtains waste tires from: (a) specialized firms permitted by DEQ to haul tires,

(b) individual drop-offs, and (c) collection routes using trucks owned by WRI. Disposal of
residue from WRI’s process shall be at a designated facility under the Metro Code, or under
authority of a non-system license issued by Metro.

Waste Recovery proposes that the facility be open to its own vehicles and other commercial
haulers. The facility would receive material 16 hours per day, 7 days per week. Other
commercial haulers would be limited to 8.5 hours per day, five days per week. Estimated
vehicles per day is 32 Waste Recovery, Inc. vehicles and 20 other commercial vehicles.

3.  Need for the Franchise

Metro Code Section 5.01.070 states in part that the Executive Officer shall formulate |
recommendations regarding whether:

a) the applicant is quahﬁed
b) the proposed franchise complies with the dlstnct's solid waste management plan
c) the proposed franchise is needed consxdenng the location and number of existing and planned
dxsposal sites, transfer stations, processing facilities, and resource recovery facilities and their
remaining capacities
d) the applicant has complied or can comply with all other applicable regulatory requirements.

3.a Waste Re&overy is qualified.

The presence of Waste Recovery, Inc.—a stable, large-scale tire processor that provides
accessible and cost competitive processing of tires—has contributed significantly to the
effectiveness of Oregon’s waste tire management system. WRI has been operating continuously
since 1982, during which time other tire processors have come and gone. More than 37 million
tires have passed through the facility during this time. WRI currently processes over three-
quarters of the waste tires generated annually within the Metro region, plus four times this
amount from other areas of the Pacific Northwest. (The balance of tires generated in the Metro



region are presumed to‘be stockpiled, shredded and landfilled, or illegally dumped by other
parties.) ' .

3.b Waste Recovery complies with the district's solid waste management plan

Given the conditions imposed by this franchise, this facility would fully comply with the goals,
objectives and policies of the Regional Solid Waste Management Plan (RSWMP) adopted by
Metro Council in 1995. One goal listed in the RSWMRP is to support an environment that fosters
development and growth of reuse, recycling, and recovery enterprises. [pg. 5-7] WRI’s facility
recovers materials that otherwise would go unprocessed, become stockpiled or ultimately be
landfilled. The facility is privately owned and operated and requires no public investment in
plant or equipment. o

- 3.c Waste Recovery is needed

Markets for used tires operate on a regional‘scale. In this area, the market is the Pacific

- Northwest (Oregon, Washington, and parts of Idaho). It is the only significant recycler of whole

tires serving the Pacific Northwest. As a result of uncoordinated state policies in the Northwest,
this market contains low-cost alternatives to recycling (e.g., stockpiling). Moreover, tire derived
fuel (WRI’s primary product) is a relatively low value-added product. In this industry
environment, suppliers' loyalties tend to be low, profit margins thin, and incentives for
unscrupulous or illegal behavior (e.g., abandoning stockpiles or illegal dumping) strong.

3.d  Waste Recovery complies with applicable regulatory requirements
The applicant requires thé following permits :

1. National Pollution Discharge Elimination System (NPDES)V (permit No. 1200-L issued
9/24/91; expires 9/30/96.) ' ' :

2. Oregon Department of Environmental Quality (tire carrier and storage site permit issued
5/05/95; expires 1/1/2000).

3. City of Portland Land Use compatibility statement (renewed 1/26/95)

4. Metro franchise(voluntary).

4. ' Conditions of the franchise
0ve_rw’ew

As a processor of source-separated material, WRI is not required to obtain a Metro franchise.
However, process residual that is disposed is subject to the Metro Regional User Fee and excise
tax. Thus, unlike other processors of source-separated material, WRI incurs significant disposal
costs and is liable for Metro fees under current Metro Code. WRI had interpreted its status as a
processor of soufce-separat;:d solid waste as exempting it from Metro fee requirements. When
informed by the Solid Waste Director in 1994 that it had to get a non-system license to dispose
its residual outside the Metro area, WRI complied.




WRI’s process residual has historically been disposed at an out-of-area landfill that is licensed by |
DEQ to accept such wastes. -

Annual charges to WRI’s Portland plant for Metro’s Regional User Fee and excise tax alone
would exceed the total 1994 profits-of WRI—a publicly-traded firm with four locations
nationally. Full imposition of Metro fees would push this marginally profitable enterprise into
the red. '

The essence of the proposed franchise agreement is that Metro will forego collection of certain
fees for a period of time, and to allow WRI to invest these fees in residual-reducing technology.
If successful, this technology will diminish.the amount of process residual to a point where
disposal charges are not an issue. The foregone fees would normally accrue to Metro for waste
reduction and other activities. This agreement allows these fees to be invested directly in
recycling and waste reduction.

WRI has committed to measurable benchmarks and oversight which allow Metro to determine
that re-directed fees are invested as intended. It should be emphasized that the principles and the
agreement described here would be considered for any private waste tire processor operating in
the Metro area. ' ‘

Detailed Description of Agreement

WRI will remit to Metro a fixed user fee of $4,000 per year for three years from initiation of the
franchise, or until it abandons its residual-reducing experiments, whichever comes first. The
‘residual-reducing technology is expected to be operational in approximately three years. If
successful, WRI’s disposal costs—including Metro fees—will be significantly minimized. If
implementation is delayed or if the technology does not work as planned, and if certain
implementation benchmarks have been met, then WRI can obtain up to three more years of
operation under the fixed charge of $4,000 per year.

The agreement grants oversight to Metro to ensure that foregone fees are being invested as
intended. WRI will make regular reports to Metro on incoming waste tires and materials that are _
recovered. WRI is committed to report on progress toward design, procurement, installation, and
testing of its residue reduction technology and development of markets for its finished products.
- In particular, if WRI meets three key benchmarks during the first three years of the agreement,
but implementation is delayed or the technology does not work as planned, it may extend its.
period of fixed payments to Metro one year for each of the benchmarks The three benchmarks
are: (1) ordering of wire recovery equipment; (2) installation of wire recovery equipment; and,
(3) initial operation of wire recovery equipment.

A modified schedule for the Regional User Fee (see Exhibit A, Franchise Agreement) takes
effect after the period during which WRI would pay the $4,000 flat fee to Metro. This schedule
is intended to apply to any tire processing facility (in the sense of Metro Code 5.01 .010[0]) in the
Metro area. The schedule ties the user fee to the recovery rate. For example, if no recovery is
accomplished (e.g., if tires are simply split and landfilled), then 100 percent of the prevailing
Regional User Fee would be due on outgoing material. At 80 percent recovery, 10 percent of the
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user fee would be due; and so forth. The fees apply to all_tires processed by an in-region tire
processor, independent of the origin of the tires. -

The implementing mechanism for this agreement is the proposed franchise. Although WRIis
not required to be franchised, there are no restrictions on entering into voluntary franchises under
Metro Code. Staff recommends this path in order to avoid developing an entirely new vehicle
for implementing this agreement. However, because of the voluntary nature of the franchise, a
number of provisions in Metro Code are not relevant. Accordingly, a number of variances from
Metro Code have been requested. :

FRANCHISE VARIANCES

WRI has requested variances from several sections of the Metro Code. It also is requesting
exemption status from the Metro excise tax. The excise tax issue will be discussed in this report
following analysis of the requested variances because the excise tax exemption is recommended
as a change to Metro Code Chapter 7.01, rather than a variance.

- The number and nature of the requested variances are due in part to the unusual circumstance of
this voluntary franchise. It is in Metro’s financial, regulatory, and planning interests to retain
this recycling and recovery facility. The Code sections and nature of the variance requests are as
follow: '

. Section 5.01.060(b)(1) and Section 5.01.070(e)(2) relating to surety bonds -
. Section 5.01.170 relating to rate setting ‘ _
. Section 5.01.130(a)(1)(2),(b)(1-8),(c),(d),(e). relating to Metro administrative procedures for:

LN -

weighing incoming material
record keeping and reporting;
excise taxes

payment schedules

. Section S.Ol.l50(a).,(b),&(c).relating to Metro’s user fee
Section 5.01.120(1).relating to restriction of haulers using franchised facility
Section 5.01.070(£)(1)(2)&(g).relating to Metro’s ability to divert waste

oW o

The Metro Council may grant a variance to provisions of the Code under Section 5.01.110 in the
interest of protecting the public health and welfare if the purpose and intent of the requirement
(e.g., setting rates) can be achieved without strict compliance, and that strict compliance:

- "(1) Is inappropriate because of conditions beyond the control of the persons(s)
requesting the variance; or

(2) Will be extremely burdensome or highly impractical due to special physical
conditions or causes; or -




(3) Would result in substantial curtailment or closing down of a business
plant, or operation which furthers the objectives of the District."’ (Emphasis
supplied) :

The principal reason behind the variance requests is that waste tire processors in general, and
WRI in particular, cannot effectively operate under the current regulatory scheme. If WRI were
subjected to the strict requirements of the Metro Code, it would likely close its local facility, and.
Metro’s waste reduction objectives would be undermined. :

WRI is searching for a new site on which to relocate its North Borthwick facility to allow room
for expansion. WRI strongly favors remaining in the Metro region. However, it also has stated
that user fees, excise taxes and added administrative expenses and requirements such as
additional bonding costs would be serious impediments to remaining here. Staff accepts these
reasons for the requested variances.

Additionally, staff find that imposition of Metro's full Regional User Fee would result in
significant shifts of tires away from reuse, recycling, and recovery and to stockpiling, landfilling,
and illegal dumping. Therefore, staff recommends the variance be subject to the agreed schedule
in the franchise, Exhibit A. :

RECOMMENDATION TQ AMEND METRO CODE SECTION 7.01.050
Metro Code Section 7.01.050 established eight categories of persons and entities that are
exempt from the requirements of Chapter 7.01 of the Metro Code relating to excise taxes.
It is proposed that an additional exemption be added to Section 7.01.050 to the effect that:
Subject to the terms of the franchise agreement, tire processors that are franchised by
Metro and that accomplish material recovery and recycling as a primary operation shall -

not be liable for Metro excise tax on disposal of residual materials that arise as a direct
consequence of processing tires for material recovery or recycling.

Section 5.01.050 (7) already exempts operators of franchised processing centers that accomplish
material recovery as a primary operation. However, this exemption does not extend to residue
that is landfilled. The proposed additional exemption for franchised tire processors is
recommended because:

1. Exemptions for critical facilities that further waste reduction and recycling in the region
should be considered on a case by case basis. '

2. By making the exemption subject to the terms of the franchise agreement (rathér than a
. general exemption in code), any termination or violation of the franchise agreement may
result in disqualification of the franchisee's excise tax exemption. :

3. The exemption has no budget impact because excise taxes are not currently being collected
~ from this class of processor. '




4. The processor would normally be exempt from franchising under Section 5.01.050 (7). The
proposed franchise establishes an arrangement that allows WRI to invest fees, which
otherwise would go to Metro for waste reduction and other related activities, in residual
reducing technologies. The primary purpose of this franchise is to prov1de Metro oversight
to ensure that foregone fees are invested as intended.

5. Imposition of the full excise tax on WRI would likely lead to a loss of regional tire recovery
capacity, requiring public planning efforts and perhaps public capital to replace lost capacity.
The rationale described in 4. above also applies to the excise tax (i.e., the highly competitive
and price-sensitive scrap tire market can shift radically with small fluctuations in facility
fees).

6. The applicant is a "one-of-a-kind" facility in the Northwest. Foregone excise tax revenues
would be outweighed by the significance of the applicant's contribution to the waste
reduction, materials recovery and recycling in the region.

Based on the foregomg, staff recommends that Metro Code Section 7. 01 050 be amended as
described above.

BUDGET IMPACT
This franchise will increase user fee receipts by the FOUR THOUSAND DOLLAR ($4,000)
annual payment. It will not affect excise tax receipts since Métro has not relied on excise tax
- revenue from WRI. This franchise will have no direct costs to Metro. There are contingent

elements to this franchise that require additional payments in the event that residue levels rise
beyond those agreed to. They are specified in the Franchise Agreement, Exhibit A. -

STAFF RECOMMENDATIONS

- Based on the foregoing analysis, staff recommends that Waste Recovery, Inc. be granted a
non-exclusive franchise in accord with the provisions of the draft franchise shown as Exhum_A
of Ordinance No. 96-634.

.

The Executive Officer recornmends approval of Ordmance No. 96-634.
lS’P\‘S‘;l{kA!lE\NOR'l'\FllANCl‘ﬂS\S‘I’Aﬂm)I RPT
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BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF GRANTING A ) ORDINANCE NO. 96-634
FRANCHISE TO WASTE RECOVERY, INC.TO ) .
OPERATE A SOLID WASTEPROCESSING ) INTRODUCED BY MIKE BURTON,

FACILITY, AND AMENDING CODE ) 'EXECUTIVE OFFICER
SECTION 7.01.050 REGARDING EXCISE )
TAX EXEMPTIONS )

WHEREAS, Waste Recovery, Inc. has applied for a non-exclusive franchise to operate a
facility for processing of waste tires at Portland, Qregon; arid

WHEREAS, Waste Recovery, Inc7 has submitted evidence of compliance with Metro
Code Section 5.01.060 requirements for franchise applications and operational plans; and

WHEREAS, The Waste Recovery, Inc. facility will provide diséosal services to affiliate
company haulers and to other commercial haulers and contractors; and,

WHEREAS, Metro Code Section 5.01.110 of the Metro Code provides for the ability of
the Metro Council to grant variances pursuant to the cri_teria contained therein; and

WHEREAS, Waste Recovery, Inc. has requested a variance from Metro Bond’
.requirements as detailed in the staff report to this Otdinaﬁce; and,

‘ WHEREAS, Waste Recovery, Inc. has reqﬁested a variance from Metro rate setting
requirements as detailed in the staff report to this Ordinance; and,

WHEREAS, Wasfe Recovery, Inc. has requested a. variance from certain Metro -
Administrative procedt;res 5.01.130(a)(1)(2), (b)(1-8), (c), (d), and (e) as detaileci in the stéff
report to t}.ﬁs Ordinance; and,

| WHEREAS, Waste Recovery, Inc. has requested a variar._lce from Metro restrictions on

non-franchisee owned hauling companies as detailed in the staff report to this Ordinance; and,



WHEREAS, Waste Recovery, Inc. has requested a variance from Metro’s authority to
divert waste away from the franchised facility as detailpd in tﬁe staff rc;.port to this Ordinance;
and, |

WHEREAS,- Waste Recovery, Inc. has requested a variance frbm payment of Metro user
fees except as provided in the franchise agreement (Exhibit A) as détailed in the staff report to
this ordinance; and,

WHEREAS, It is recémmend;d that Waste Recovery, Inc. bé exempted from payment of
Metro excisg ta:ges Igursﬁant fo the franchise agreemént'(ﬁxhibit A) and the proposed amendment
to Chapter 7.01 of the Metro Code as detailed in the staff report to this Ordinance; and

WHEREAS, The Ordinance was submitted to the Executive Ofﬁ'cer for consideration and

was forwarded to the Council for approval; now, therefore

THE METRO COUNCIL ORDAINS AS FOLLOWS:

Section 1
The Metro Council authorizes the Metro Executive Officer to enter into the attached
Franchise Agreement with Waste Recovery, Inc. attached as (Exhibit A), within ten days
of the adoption of this Ordinance. |

Section 2
Waste Recovéry, Inc. is granted the folloWing variances pursuant to Metro Code Section
5.01.110:
(@) A Qariance from Metro bond requirements;

(b) A variance from Metro rate setting;



(c) A variance from Métro administrative procedures specified in Code

Sections 5.01.130(a)(1)(2), (b)(1-8), (c), (d), and (e);

(d) A variance from Metro restrictions on use of the facility by non-franchisee oWned

hauling companies; |

(e) A variance from Metro’s authority to divert waste away from the franchised facility;

(D A variance from the requirement that franchisee pay user fees except as specified in

the Franchise.

Section 3. Metro Code Section 7.01.050 is amended to read:

7.01.050 Exemptions

(@)  The following persons, users and operators are exempt from the requirements of

this chapter:
[0
0))
3
@

&)

©

o)

Persons, users and operators whom the district is prohibited from
imposing an excise tax upon under the Constitution or Laws of the United
States or the Constitution or Laws of the State of Oregon.

Persons who are users and operators of the

Portland Civic Stadium or the Portland Center for the Performing Arts.
Persons whose payments to the district or to an operator constitute a
donation, gift or bequest for the receipt of which neither the district nor
any operator is under any contractual obligation related thereto.

Any persons making payment to the district for a business license pursuant

to ORS 701.015.

- Any person which is a state, a state agency or a municipal corporation to

the extent of any payment made directly to the district for any purpose
other than solid waste disposal, use of a Metro ERC facility, or use of the
Metro Washington Park Zoo.

An operator of a franchised processing center that accomplishes material
recovery and recycling as a primary operation.

Persons making payments to the district on behalf of the Metro
Washington Park Zoo for the following purposes:



(A)

3))

©

(D)

(E)

Contributions, bequests, and grants received from charitable trusts,
estates, nonprofit corporations, or individuals regardless of whether
the district agrees to utilize the payment for a specific purpose
including all payments to the Zoo Parents program;

Corporate sponsorships or co-promotional efforts for events that
are open to the general public, or for specific capital improve-
ments, educational programs, publications, or research projects
condug:ted at the zoo;

Payments that entitle a perSon'td admission to a fund-raising event
benefiting the zoo that is not held on the grounds of the zoo;

Payments that entitle a person to admission to a special fund-
raising event held at the zoo where the event is sponsored and
conducted by a nonprofit organization approved by the council and
the primary purpose of which is to support.the zoo and the
proceeds of the event are contributed to the zoo;

Notwithstanding the provisions of subsection (A) through (D)
above, all payments received by the district for admission to the
Zoo, or which entitle individuals to receipt of food, beverages,
goods, or rides on the zoo train shall be subject to tax regardless of
whéther payment is received from an individual or otherwise on
behalf of special groups including but not limited to employee and
family member picnics, corporate or family parties, or similar
events.

(8)  Users and operators paying compensation to any person who is operating
and lease property at the Glendoveer Golf Course pursuant to a long-term
agreement entered into with Multnomah County prior to January 1, 1994,

(b)  Any person, user or operator that is exempf for the payment of an excise tax
pursuant to this section shall nonetheless be liable for compliance with this chapter and the



payment of all taxes due pursuant to any activity engaged in by such person which is subject to
this chapter and not specifically exempted from the requirements hereof. Any operator whose
entire compensation from others for use of a district facility is exempt from the provisions of this
chapter shall be deemed to be a user and not an operator.

ADOPTED by the Metro Council this day of , 1996.

Jon Kvistad, Presiding Officer

ATTEST: Approved as to Form:

Recording Secretary _ Daniel B. Cooper, General Counsel

PEN:clk .
SASHARE\NORTWFRANCHIS\SW9SXXX.ORD
02/02/96 12:19 PM



EXHIBIT A

SOLID WASTE FRANCHISE

issued by
METRO

600 NE Grand Avenue
Portland, Oregon 97232-2736

(503) 797-1700

FRANCHISE NUMBER: 17
DATE ISSUED: __ See Section 2

AMENDMENT DATE: N/A

EXPIRATION DATE: See Section 2

ISSUED TO: _ WASTE RECOVERY, INC,

NAME OF FACILITY: WASTE RECOVERY. INC.

ADDRESS: 8501 N. BORTHWICK, PORTLAND. OR_97217
LEGAL DESCRIPTION: SEE ATTACHED

CITY, STATE, ZIP:

Portland. OR_97217

NAME OF OPERATOR:
PERSON IN CHARGE:

WASTE RECOVERY, INC.

MARK W, HOPE

ADDRESS:

8501 N. BORTHWICK

CITY, STATE, ZIP:

Portland, OR 97217

TELEPHONE NUMBER:

(503) 283-2261
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FRANCHISE AGREEMENT

This Franchise is issued by Metro, a municipal corporation organized under ORS chapter 268,
referred to herein as "Metro," to Waste Recovery, Inc. referred to herein as "Franchisee.”

In recognition of the promises made by Franchisee as specified herein, Metro issues this
Franchise, subject to the following terms and conditions:

1. . DEFINITIONS
As used in this Franchise:
1.1  “Code” means the dee of Metro.
12 “DEQ” means the Department of Environmental Quality of the Stafc of Oregon.

1.3 “Executive Officer” means the Executive Officer of Metro or the Executive
Officer's designee.

1.4 “Facility” means the facility described in section 3 of this Franchise.

1.5  “Processed” means method(s) or system(s) of altering the form or condition of
vehicle tires including but not limited to grading for retreading/reuse, shredding,
milling, or pulverizing. “Processed” excludes tires recelved and held in inventory
during the reporting period.

1.6  “Processing Facility” means a place or piece of equipment where or by which
solid wastes are processed. This definition does not include commercial and
home garbage disposal units, which are used to process food wastes and are part
of the sewage system, hospital incinerations, crematoriums, paper shredders in
‘commercial establishments, or equipment used by a recycling drop center.

1.7 “Recovery Rate” is 100 minus “residual rate” as defined in 1.8, expressed as a
' percentage.

1.8 *Residual Rate” is the ratio of: tons of process residual disposed to: tons of tires -
- processed, expressed as a percentage.

2. TERM OF FRANCHISE

This Franchise is issued for a term of five years from the date sxgned by Metro and the
Franchisee, following approval by the Metro Counc1l

Waste Recovery, Inc.
Solid Waste Franchise - Page 3




3.  LOCATION OF FACILITY

3.1  The franchised Facility is located at 8501 N. Borthwick, Portland, Oregon.

Attached as Exhibit ] to this agreement is the legal description of the facility
property.

4. OPERATOR, AND OWNER OF FACILITY AND PROPERTY '

4.1 The owner of the Facility is Waste Recovery, Inc. Franchisee shall notify Metro
of any changes in ownership of the Facility in excess of five percent of ownership,
or any change in partners if a partnership, within 10 days of the change.

4.2  The owner of the property underlying the Facility is Wayne Easley. If Franchisee
is not the owner of the underlying property, Franchisee warrants that owner has
consented to Franchisee's use of the property as described in this Franchise.

4.3  The operator of the Facility is Waste Recovery, Inc. Franchisee may contract
with another person or entity to operate the Facility only upon ninety (90) days
prior written notice to Metro and the written approval of the Executive Officer,
which approval shall not be unreasonably withheld. Franchisee shall retain
primary responsibility for compliance with this Franchise.

5. AUTHORIZED AND PROHIBITED SOLID WASTES

5.1 Franchisee is authorized to accept all such materials authorized by its DEQ
authorization. The authorized materials include waste tires for storage and
processing. Tires will be processed via a multi-stage mechanical process to

‘include coarse shredding, granulization and wire liberation, and wire removal via
magnetic separation. Tires will also be graded for retreading and reuse.

5.2 All vehicles and devices transferring or transporting solid waste via public roads
_ shall be constructed, maintained, and operated to prevent leaking, sifting, spilling,
or blowing of solid waste while in transxt

53 Consistent with DEQ directives, Franchisee shall establish and follow procedures
for tire storage, disposal and/or removal. Also a fire prevention plan and
emergency fire response plan shall be implemented. These procedures shall be
described in writing and submitted to Metro prior to any waste being accepted.

5.4  Franchisee may accept loads from its own affiliated hauling companies and other
non-affiliated commercial haulers and contractors.

Waste Recovery, Inc.
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6. MINIMUM MONITORING AND REPORTIN G REQUIREMENTS

6.1  The Franchisee shall file an operating report commencing on the first six-month
“anniversary date of the Franchise and every six months thereafter, summarizing
the previous six month’s operation of the Facility as outlined in this Franchise. A
sample reporting form is shown as Exhibit 1.

Exhibit 1 - METRO FRANCHISE FACILITY REPORTING FORM

METRO FRANCHISE FACILITY REPORTING FORM
For . .
WASTE RECOVERY, INC.

1. Reporting Period (write in year for appropriate six-month period):
Jan.1-June30___ July 1 - Dec. 31

2. Tons of tires processed! during reporting period

3. Tons of process residue disposed during reporting period

4. Wire Recovery Plan milestones accomplished during reporting period (check
appropriate milestones below to certify that they have been accomplished):

Wire recovery equipment ordered
Wire recovery equipment installed
Initial operation and debugging of wire recovery system completed

1“Processed” means method(s) or system(s) of altering the form or condition of veHiclc tires
including but not limited to grading for retreading/reuse, shredding, milling, or pulverizing.
“Processed” excludes tires received and held in inventory during the reporting period.

6.2  The Franchisee shall submit to Metro duplicate copies of any regulatory matters
pertaining to the Facility, within 30 days of filing with regulatory agency.

6.3 Authorized representatives of Metro shall be permitted to inspect information
from which all required reports are derived during normal working hours or at
other reasonable times with 24-hour notice. Metro's right to inspect shall include
the right to review, at an office of Franchisee located in the Portland metropolitan
area, all books, records, maps, plans, and other like materials of the Franchisee
that are directly related to the operation of the Franchisee. This will include
transaction records that establish at the minimum, the following:

a) Name and account number if credit account (or cash if a cash transaction);

b) Quantity of tires received and processed;

Waste Recovery, Inc.
Solid Waste Franchise - Page 5



8.

6.4

6.5

c) Geographic origin of the tires; and,

d) Quantity of process residue disposed.

Tires received at the facility shall be reported to Metro based on industry accepted

- standards for weight per tire of 20 pounds per passenger tire equivalent or on
- information submitted by the Franchisee to Metro for approval. Unless and until

modified, the standard for reporting under this franchise shall be twenty (20)
pounds per passenger tire equivalent. .

Where a fee or charge is levied and collected on an accounts receivable basis, pre-
numbered tickets shall be used in numerical sequence. The numbers of the tickets

shall be accounted for daily and any voided or canceled tickets shall be retained.
If transactions are electronically recorded, information shall beina form that can
be audited and shall be approved by Metro.

OPER_ATIONAL REQUIREMENTS

7.1

7.2

7.3

74

A copy of this Franchise shall be displayed where it can be readily referred to by
operating personnel.

If a breakdown of eqlripment, fire, or other occurrence results in a violation of any
conditions of this Franchise or of the Metro Code, the Franchisee shall:

a) Imrnediately notify Metro so that an investigation can be made to evaluate
the impact and the corrective actions taken and determine additional action
that must be taken.

b) - Take immediate action to correct the unauthorized condition or operation.

c) . Prepare a report describing all operational irregularities, accidents, and
~ incidents of non-compliance and provide a copy of such report to Metro
within ten (10) days of occurrence or sooner if circumstances warrant
notification to Metro.

If the Processing Facility is to be closed more than 120 days, Franchisee shall
provide Metro with written notice, at least ninety (90) days prior to closure, of the
proposed time schedule and closure procedures

Franchisee shall provide a staff that is qualified to operate the Facility in
compliance with this Franchise and to carry out the reporting functions required
by this Franchise.

ANNUAL FRANCHISE FEES

Waste Recovery, Inc.
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Franchisee shall pay an annual franchise fee, as established under Metro Code Section 5.03.030.
The fee shall be delivered to Metro within 30 days of the effective date of this Franchise and

each year thereafter.
9.  INSURANCE
9.1  Franchisee shall purchase and maintain the following types of i msurance, covermg

10.

9.2

9.3

9.4

Franchlsee, its employees, and agents:

a) Broad form comprehensive general liability insurance covering personal
injury, property damage, and personal injury with automatic coverage for
premises, operations, and product liability. The policy must be endorsed
with contractual liability coverage; and

b) Automobile bodily injury and property damage liability insurance.

Insurance coverage‘shall be a minimum of $500,000 per occurrence, $100,000 per
person, and $50,000 property damage. If coverage is written with an annual
aggregate limit, the aggregate limit shall not be less than $1,000,000.

Metro, its elected officials, departments employees, and agents shall be named as
ADDITIONAL INSUREDS. Notice of any material change or policy
cancellation shall be provided to Metro 30 days prior to the change or
cancellation.

Franchisee, its contractors, if any, and all employers working under this Franchise
are subject employers under the Oregon Workers' Compensation Law and shall
comply with ORS 656.017, which requires them to provide Workers'
Compensation coverage for all their subject workers. Franchisee shall provide
Metro with certification of Workers' Compensation insurance including
employer's liability.

INDEMNIFICATION

Franchisee shall indemnify and hold METRO, its agents, employees, and elected officials
harmless from any and all claims, demands, damages, actions, losses and expenses,
including attorney's fees, arising out of or in any way connected with Franchisee's
performance under this Franchise, including patent mfnngement and any claims or

10.1

disputes involving subcontractors.

SURETY BOND OR CONDITIONAL LIEN -- None is required.

Waste Recovery, Inc.
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11.

COMPLIANCE WITH LAW

Franchisee shall fully comply with all federal, state, regional and local laws, rules, regulations,
ordinances, orders and permits pertaining in any manner to this Franchise. All conditions
imposed on the operation of the Facility by federal, state or local governments or agencies having
jurisdiction over the Facility are part of this Franchise by reference as if specifically set forth
herein. Such conditions and permits include those attached as exhibits to this Franchise, as well
as any existing at the time of issuance of this Franchise and not attached, and permits or
conditions issued or modified during the term of this Franchise.

12,

13.

METRO ENFORCEMENT AUTHORITY

12.1

122

12.3

The franchisee shall not be subject to Metro’s authority to divert waste under

Metro Code.

Authorized representatives of Metro shall be permitted access to the premises of
the Facility at all reasonable times for the purpose of making inspections and

carrying out other necessary functions related to this Franchise. Access to inspect

is authorized:
a)  During all working hours;
b) At other reasonable times with notice; and

¢)  Atany time without notice when, in the opinibn of the Metro Regional
Environmental Management Department Dlrector, such notice would
defeat the purpose of the entry.

The power and right to regulate, in the public interest, the exercise of the
privileges granted by this Franchise shall at all times be vested in Metro. Metro

- reserves the right to establish or amend rules, regulations or standards regarding
~ matters within Metro's authority, and to enforce all such legal requirements

against Franchisee.

DISPOSAL RATES AND FEES

13.1

13.2

133

Franchisee is exempt from Metro rate setting.

Franchisee is exempted from collecting and remitting Metro Fees on waste
received at the Facility in conformance with this Agreement.

Franchisee is responsible for paying all costs associated with disposal of residual
material generated at the Facility. User Fees shall be paid as follows:

a. Notwithstanding sections 13.3 b and 13.3 c below, Franchisee shall pay a User
Fee based on a percentage of the prevailing Regional User Fee. Such

Waste Recovery, Inc. _
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percentage shall be based on Franchisee’s Residual Rate during the previous
calendar year. The rate schedule is: :

: Percentage of . Percentage of
Residual Rate Regional User Fee Residual Rate Regional User Fee
60% to 100% - . 100% - 30% 30%

55% : 95% 25% 20%
50% ' 90% 20%. - - 10%
- 45% . 80% : 15% 7.5%
40% ' 60% - 10% 5%
35% © o 40% 5% 2.5%

For purposes of determining the percentage of the Regional User Fee, the terms
“tons of process residual” and the “tons of tires processed,” as used in Definition
1.1.8 (Residual Rate) of this agreement, shall be the total of these quantities
during a calendar year, from January 1 to December 31. The Residual Rate shall
be calculated by Metro, based on data submitted by Franchisee to Metro in
~ accordance with Section 6 of this agreement. Inventory adjustments may be

incorporated in calculation of the Residual Rate if Franchisee submits beginning

+ and ending inventories, and if such data meet the data standards in Section 6 of
this agreement. If Franchisee elects to submit data for inventory adjustments in
any particular year, then inventory adjustments shall be incorporated in
calculations of Franchisee’s residual rates in all years thereafter. The Residual
Rate shall be the basis for determining Franchisee’s user fee during the
subsequent calendar year.

Franchisee’s residual rate during the previous year shall be rounded up to the next
highest residual rate in the fee schedule above. The indicated percentage of
Regional User Fee shall be multiplied by the prevailing Regional User Fee, and
this result shall be multiplied by the total tonnage of tires and tire processing
residual for which Franchisee paid to dispose.

For example, under this section of the agreement, if Franchisee had achieved a
22% residual rate in the previous year, then the 22% residual rate would be
rounded to 25% and the indicated percentage of Regional User Fee would be
20%, according to the schedule above. If the-prevailing Regional User Fee is
$17.50 per ton, Franchisee would pay to Metro an amount equal to .20 X $17.50 =
$3.50 per ton for each ton of tires and tire processing residual disposed for a fee.

Waste Recovery, Inc. o
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b. For a period of three years beginning from the initial date of this franchise and
while Franchisee implements new wire recovery technology, Franchisee shall
pay to Metro a flat User Fee per year. If during this three year period the
residual rate exceeds 25%, the terms and conditions of the rate schedule as
defined in 13.3a shall apply.

c. During this three year period, Franchisee shall provide Metro with evidence
sufficient to determine that new wire recovery technology is being
implemented. Franchisee shall notify Metro in a timely manner when each of
the following milestones have been reached: '

1. Ordering of Wire Recovery Equipment
2. Installation of Wire Recovery Eqﬁipment
3. Initial Operation of Wire Recovery Equipment

In the event that Franchisee abandons implementation of wire recovery
technology during the three year period, the flat User Fee per year shall be
extended for one year for each of the milestones (13.3 c.1, 2, and 3 above) that
have been achieved, for a maximum of three additional years at the flat rate.

13.4  Franchisee shall pay the agreed User Fee on an annual basis, the first pay'ment to
be due and payable within ten days of receipt of the signed Franchise Agreement.

13.5 Disposal of residue shall be at a designated facility under the Metro Code or under
authority of a non-system license issued by Metro. '

13.6 = Franchisee shall establish uniform rates to be charged for all loads accepted at the
Facility. Franchisee shall establish objective criteria and standards for acceptance
of tires and will submit a copy to Metro within 10 days of execution of this
agreement. To minimize potential customer conflicts regarding the recoverability
of loads, the Franchisee shall minimize the number of rate categories and shall not
change the rates during an operating day, but rates may be charged on a
continuing basis as market demands may dictate. Public rates charged at the
facility shall be posted on a sign near where fees are collected.

14. REVOCATION

14.1  This Franchise may be revoked at any time for any violation of the conditions of
’ this Franchise or the Metro Code. This Franchise does not relieve Franchisee
from responsibility for compliance with ORS chapter 459, or other applicable
federal, state or local statutes, rules, regulations, codes, ordinances, or standards.

142 This Franchise Agreement is subject to suspension, modification, revocation, or
nonrenewal upon finding that: '

Waste Recovery, Inc.
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a)  The Franchisee has violated the terms of this Franchise, the Metro Code,
ORS chapter 459, or the rules promulgated thereunder or any other
applicable law or regulation; or

b) .. The Ffanchisee has misrepresented material facts or information in the
Franchise Application, Annual Operating Report, or other information”
required to be submitted to Metro; or .

c) The Franchisee has refused to provide adequate service at the Facility,
after written notification and reasonable opportunity to do so; or

d) There has been a significant change in the quantity or character of solid
waste received at the Facility, the method of processing solid waste at the
Facility, or available methods of processing such waste.

15. GENERAL CONDITIONS

15.1

15.2

15.3

15.4

15.5

15.6

Franchisee shall be responsible for ensuring that its contractors and agents operate
in complete complxance with the terms and conditions of this Franchise.

The granting of this Franchise shall not vest any right or privilege in the
Franchisee to receive specxﬁc quantities of solid waste during the term of the
Franchise.

This Franchise may not be transferred or assigned without the prior written
approval of Metro.

To be effective, a waiver of any term or condition of this Franchise must be in
writing, signed by the Executive Officer. Waiver of a term or condition of this
Franchise shall not waive nor prejudice Metro's right otherwise to require
performance of the same term or condition or any other term or condition.

This Franchise shall be construed, applied, and enforced in accordance with the

laws of the State of Oregon.

If any provision of the Franchise shall be invalid, illegal, or unenforceable in any
respect, the validity of the remaining provisions contained in this Franchise shall

not be affected.

16. NOTICES

16.1

All notices required to be glven to the Franchlsee under this Franchise shall be
delivered to:

Mark W. Hope, President
Waste Recovery, Inc.

Waste Recovery, Inc.
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8501 N. Borthwick
Portland, OR 97217

16.2  All notices except Franchise Facility Reporting For (Exhibit 1) are required to be
given to Metro under this Franchise shall be delivered to:

Director, Regional Environmental Management
Regional Environmental Management

Metro : :

600 NE Grand Avenue

Portland, OR 97232-2736

The Franchise Facility Reporting Form shall be delivered to the attention of: Solid
Waste Information System (SWIS) Coordinator, at the address above.

16.3 Notices shall be in writing, effective when deiivered, orif mai!ed, effective on the
second day after mailed, postage prepaid, to the address for the party stated in this
Franchise, or to such other address as a party may specify by notice to the other.

: Mark W. Hope, President Mike Burton, Executive Officer
Waste Recovery, Inc. Metro
Date: ‘ ‘ Date:

Waste Recovery, Inc.
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.. EXHIBIT 1

Legal Description

Swinton Addition, Block 5, Lots 1-36, in the City of Portland, Oregon.

PEN:clk:
SASHARE\NORT\FRANCHIS\WASTEREC. 125
02/02/96 2:43 PM

Waste Recovery, Inc.
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AGENDA ITEM: 6.2
Meeting Date: February 29, 1996

SECOND READING

Ordinance No. 96-632, Amending the FY 1995-96 Budget and Appropriations

Schedule for the Purpose of Adopting the FY 1995-96 Supplemental Budget,
and Declaring an Emergency. .



BEFORE THE METRO COUNCIL
AN ORDINANCE AMENDING THE FY

) ORDINANCE NO. 96-632
1995-96 BUDGET AND APPROPRIATIONS - ) '
SCHEDULE FOR THE PURPOSE OF ) Introduced by Executive Officer
- ADOPTING THE FY 1995-96 - ) Mike Burton
SUPPLEMENTAL BUDGET, AND ) '
DECLARING AN EMERGENCY )

WHEREAS, Conditions exist which had not been ascertained at the time of the
preparation of the FY 1985-86 budget, and a change in financial planning is required;
and

WHEREAé, The Muitnomah County Tax Supervising and Conservaﬁon
Commission held its public hearing on the Supplemental Budget of Metro for the fiscal
yeaf beginning July 1, 19895, and ending on June 30, 1996; and '

- WHEREAS, Recommendations from the Tax Supervising and Conservation
Commission have been received and acted upon, as reflected in the Supplemental
Budget and Schedule of Appropriations; now, therefore,

THE METRO COUNCIL ORDAINS AS FOLLOWS:

1. That the FY 1995-96 Budget and Schedule of Appropriations are hereby
amended as shown in the column titled “Revision” of Exhibits A and B to this

‘Ordinance. , ' |

This Ordinance being necessary for the immediate preservation of the public
health, safety and welfare, in order to meet obligations and comply with Oregon Budget
Law, an emergency is declared to exist, and this Ofdinance takes effect upon passage. |

ADOPTED by the Metro Council this day of , 1996.

Jon Kvistad, Presiding Officer
ATTEST:

Recording Secretary

és:\i:\budget\fy95-96\budordsuppleme\0RD.DOC



EXHIBIT A ,
ORDINANCE NO, 96-632
FY 1995-96 SUPPLEMENTAL BUDGET

Regional Pérks and Expo Fund

REQUE

ADOPTED  REVISED

PROPO
BUDGET BUDGET CHANGE BUDGET
ACCT# DESCRIPTION . _ FTE AMOUNT FTE AMOUNT FTE AMOUNT FTE AMOUNT
Resources
N Resources
305000 Fund Balance - general (Intergovt Rev) 0 0 0 0.
391010 Trans. of Resources from General Fund ] 0 0 .0 0
REGIONAL PARKS & GREENSPACES
305000 Fund Balance - Unrestricted " 288,000 288,000 0 288,000
305000 Fund Balance - restricted . 143,196 143,196 0 143,196
322000 Boat Ramp Use Permit : 930 930 0 930
331110 Federal Grants-Operating-Direct . 0 0 0 0
National Parks Service 0 0 0 0
" U.S. Fish & Wildiife Service (Years 1 & 2) 58,428 58,428 (] 58,428
U.S. Fish & Wildlife Service (Year 3) 336,813 336,813 0 336,813
. U.S. Fish & Wildiife Service (Year 4) 374,716 374,716 0 374,716
331120 ©  Federal Grants-Operating-Indirect 0 0 0 0
NSF/Saturday Academy 0 0 0 0
FHWA/CMAQ 42,500 42,500 (] 42,500
331300 Federal Grants-Capital 0 0 0 0
334110 State Grants-Operating-Direct 0 0 0 0
. Oregon State Parks 0 0 0 0
Oregon State Marine Board 0 65,000 0 65,000
337210 Local Grants-Operating-Direct 0 0 0 -0
Portland Parks 5,000 5,000 0 5,000
Tualatin Hills Parks & Recreation District 0 0 0 0
Lake Oswego (trails) 0 o 0 B
Portland Parks (trails) 0 0 0o 0
Milwaukie (trails) (] 0 0 0
Gresham 500 500 -0 00
City of Portland, IPA/EPA 4,500 4,500 0 4,500
Local governments 0 0 -0 0
Bybee-Howell : (] (] 0 0
338000 Local Govt Shared Revenues-R.V. Registration Fees 249,394 249,394 (] 249,394
338200 Local Govit Shared Revenues 140,000 140,000 0 140,000
339200 Intergovemmental Revenue (County transfer 1/1/94) 0 0 0 0
339200 Contract Services 1,315,662 " 1,315,662 0 1,315,662
339300 Government Contributions . 10,500 - 22,500 0 22,500
341700 Cemetery Services 111,395 111,395 (o] 111,395
341710 Cemetery Sales : 60,791 60,791 0 60,791
347100 Admissions 287,250 287,250 o 287,250
347110  User Fees _ ' 0 0 0 0
347120 Reservation Fees , 100,930 100,830 0 100,930
347151 Annual Passes 0 0 0 0
347152 Family Camp Fees 25,116 25,116 0 25,116
347153 Group Camp Fee 6,047 - . 6,047 0 6,047
347220 Rental-Buildings ' 23,023 23,023 0 23,023
347300 Food Service 4,093 4,093 (o] 4,093
347810 Management Fee Income - Glendoveer income 692,028 692,028 0 692,028
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EXHIBIT A
| ORDINANCE NO. 96-632
FY 1995.96 SUPPLEMENTAL BUDGET

Regional Parks and Expo Fund

ADOPTED REVISED REQUESTED PROPOSED
BUDGET BUDGET : CHANGE BUDGET
" ACCT# DESCRIPTION FTE AMOUNT FTE AMOUNT FTE AMOUNT FTE AMOUNT
Resources
347830 Contract Revenue - Glendoveer Lease 18,977 18,977 0 18,977
347840 Concessions Revenue ) 7,348 ‘ 7.348 0 7,348
347900 Other Miscellaneous Revenue 22,834 22,834 0 2834
347960 Boat Launch Fees - 128372 128372 0 128,372
361100 Interest Eamed : 13,685 13,685 Y 13,685
365100 - Donations & Bequests 4] 0 0 0
373500 Sale of Proprietary Assets . 17,170 17,170 0 17,170
391010 Trans. of Resources from General Fund 533,709 533,709 0 §33,709
391010 Trans. of Res. from Gen'l Fund (fandbanking) 0 87,180 0 87,180
391010 Trans. of Res. from Gen'l Fund (eamed on Parks/Expo) 213,329 213,329 0 213,329
391140 Trans. Resources from Planning Fund 0 0 0 0
393150 Trans. Direct Costs from Open Spaces Fund 64,132 64,132 0 64,132
393761 - Trans. Direct Costs from Smith & Bybee Lakes Fund 50,470 50,470 0 50,470
393765 Trans. Direct Costs from Regional Parks Trust Fund 4,000 4,000 0 4,000
EXPO CENTER
305000 Fund Balance - Unrestricted
" * Unrestricted 272,348 272,348 355,734 - 628,082
* Capital Requirements 133,000 © 133,000 0 133,000
* Renewal & Replacement . 700,000 700,000 0 700,000
339200 Contract & Professional Services 0 1] 0 0
347220 Rental-Buildings - 562,051 562,051 0 562,051
347230 Rental-Equipment 0 C 0 0 0
347300 Food Service 1,221,400 1,221,400 0 1,221,400
347311 Food Service-Concessions ' o - 0 0 0
347320 Food Service-Catering : ’ 0 . 0 0 0
347600 Utility Services 45511 T 46511 0 46,511
347620 Utility Services-Telephone 0 0 0 0
347700  Commission Revenue : 0 0 0 0
347900 Other Miscellaneous Revenue 40,851 40,851 0 40,851
361100  Interest Eamed 66,000 66,000 ] 66,000
372100 Reimbursements-Labor 30,523 : 30,523 0 30,523
374000 Parking Fees ' ' 681,302 681,302 0 681,302
385600 Loan Proceeds 0 0 2,500,000 2,500,000
TOTAL FUND RESOURCES _ 9,108,824 9,273,004 2,855,734 _ 12,128,738
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EXHIBIT A
ORDINANCE NO. 96-632

FY 1995-96 SUPPLEMENTAL BUDGET

Regional Parks and Expo Fund

156: ARZ0AS
ADOPTED REVISED REQUESTED PROPOSED
BUDGET BUDGET CHANGE BUDGET
ACCT # DESCRIPTION "FTE AMOUNT FTE AMOUNT FTE AMOUNT FTE AMOUNT
Regional Parks and Greenspaces
Total Personal Services 46.60 1,832,791 47.10 1,860,171  0.00 0 47.10 1,860,171
Total Materials & Services 1,736,830 1,902,130 0 1,902,130
Total Capital Outlay 1,174,700 1,166,200 0 1,166,200
TOTAL REGIONAL PARKS EXPENDITURES __46.60 4,744,321 47.10 4,928,501 0.00 0 47.10 4,928,501
Expo Center
Total Personal Services 11.83 525,266 11.83 §25,266 0.00 0 1183 625,266
Total Materials & Services 1,233,245 1,233,245 0 1,233,245
Capital Outlay .
571200 Purchases-improvements 75,000 “75,000 0 75,000
571300 Buildings, Exhibits & Related 80,000 80,000 0 80,000
571400 Equipment and Vehicles 31,200 31,200 0 31,200
571500 Purchases-Office Fumiture & Equipment 5,250 5,250 0 5,250
574120 Architectural Services ~ 0 0 1,000,000 1,000,000
574130 Engineering Services 0 0 1,500,000 1,500,000
Total Capital Outlay 191,450 191,450 2,500,000 2,691,450
TOTAL EXPO CENTER EXPENDITURES - 11.83 1,849,961 11.83 1,949,861 0.00 2,500,000 11.83 4,449,961
General Expenses
Total Interfund Transfers 640,736 640,736 0 640,736
. Conlingency and Unappropriated Batance
599999 Contingency
¢ Undesignated 333,265 313,265 355,734 668,999
* Open Spaces Bonds 64,132 64,132 0 64,132
599990 Unappropriated Balance 0 0 0 0
* Undesignated ] 636,409 636,409 0 636,409
* Expo Center Renewal & Replacement 740,000 740,000 0 740,000
Total Contingency and Unappropriated Balance 1,773,806 1,753,806 355,734 2,109,540
TOTAL FUND REQUIREMENTS §843 9,108,824 58.93 9,273,004 0.00 2,855734 58.93 12,128,738
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Exhibit B
Ordinance No. 96-632
FY 1995-96 SCHEDULE OF APPROPRII_\TIOI\LS

_____ ————

ADOPTED REVISED REQUESTED

PROPOSED
BUDGET BUDGET CHANGE BUDGET
REGIONAL PARKS AND EXPO FUND
Regional Parks and Greenspaces . .
Personal Services . 1,832,791 1,860,171 0 1,860,171
Materials & Services ' 1,736,830 1,902,130 0 1,902,130
Capital Outlay 1,174,700 1,166,200 0 1,166,200
Subtotal 4,744 321 4,828,501 . 0 4,928,501
Expo Center -
Personal Services 525,266 525,266 : (o] 525,266
Materials & Services 1,233,245 T 1,233,245 : 0 1,233,245
Capital Outlay . 191,450 191,450 2,500,000 2,691,450
Subtotal 1.949,961 1,949,961 2,500,000 4,449,961
%—_
Interfund Transfers . 640,736 © 640,736 0 640,736
Contingency 397,397 377,397 355,734 733,131
Unappropriated Balance . 1,376,409 1,376,409 (o] 1,376,409 -
Total Fund Requirements $9,108,824 $9,273,004 $2,855,734 $12,128,738

All Other Appropriations Remain As Previously Adopted
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STAFF REPORT

IN CONSIDERATION OF RESOLUTION NO. 96-2278 APPROVING THE FY 1995-96
SUPPLEMENTAL BUDGET AND TRANSMITTING THE APPROVED BUDGET TO
THE TAX SUPERVISING AND CONSERVATION COMMISSION, AND ORDINANCE
NO. 96-632 AMENDING THE FY 1995-96 BUDGET AND APPROPRIATIONS
SCHEDULE FOR THE PURPOSE OF ADOPTING THE FY 1995-96 SUPPLEMENTAL
BUDGET, AND DECLARING AN EMERGENCY

Date: January 29, 1996 ' Presented by: Pat LaCrosse
‘ : Heather Teed

FACTUAL BACKGROUND AND ANALYSIS

A supplemental budget is necessary due to unforeseen circumstances that require
changes in our financial planning. These Council actions are presented toward
adopting a supplemental budget for FY 1995-96. Ordinance No. 96-632 revises the FY
95-96 budget and appropriations schedule to recognize an additional $2.5 million in
revenue and $355,734 in beginning fund balance at Expo Center, to be used for the
current fiscal year's expenses in constructing a new building at Expo and to increase
contingency. . The $2.5 million is to be raised through issuance of a privately placed
bond backed by future Expo revenues. Issuance of this bond will be subject to Council
approval. This Ordinance is presented at this time but is not intended to be adopted
until after the Tax Supervising and Conservation Commission (TSCC) conducts a
public hearing. TSCC review is required under Oregon Budget Law because total
appropriations are being increased by more than ten percent of the value of the fund'’s
adopted expenditures. Resolution No. 96-2278 approves the Supplemental Budget
“and transmits the approved budget to the TSCC. Specific changes to the budget under
this proposal are explained below. :

The Expo Center is in need of both extensive renovation to the existing facility, as well
" as expansion of the facility to improve business opportunities. If expansion and
renovation are to take place as recommended, expansion should come first so there
will be a facility for Expo’s clients to use while the current facility is closed for
renovation. This supplemental budget will provide appropriation authority to begin
construction in this fiscal year, to meet the goal of completing the new facility with
120,000 square feet of exhibit space by March of 1997. The source of funds to begin
work this year is to be a privately placed bond. Such a bond is different from more
typical bonds that are issued through competitive bid or negotiated sale, in that
purchase of the bond and terms for repayment are negotiated with one buyer prior to
the bond's issuance. Metro is in discussions with a likely purchaser of the bond, and
there is the expectation that a final agreement will be concluded within a month.

- The expansion project is estlmated to cost $13 million. Funding sources for the pro;ect
are as follows:



Oregon Convention Center fund balance $ 9.0 million

Expo Center fund balance $ 1.0 million
Bond proceeds - $ 2.5 million
Grant or loan from unidentified source . $ 0.5 million
TOTAL . $13.0 million

The money from the OCC and Expo fund balances cannot be made available before
July 1, 1996, as those funds are budgeted this fiscal year as Unappropriated Balance
and cannot be expended under Oregon Budget Law. The Executive's Proposed
Budget will propose the use of these funds for this project. The Convention Center
funds must be approved for use on this project by Multnomah County, whose
hotel/motel tax ordinance now precludes the use of the tax proceeds beyond the
Convention Center. Discussions with the County on this matter are currently taking
place. Finally, discussions are also under way to determine a source of the final
$500,000 if those funds are needed to complete the project.

The project schedule calls for actual construction to begin in June of 1996. Prior to
that, architectural and engineering work will be done to prepare the site and draw plans
for the building. MERC has authorized execution of a contract for architectural services
with Yost Grube Hall, P.C., who is working on the project now. The process also calls
for a general contractor to be retained early in the process, and to be included in
design development work to reduce project costs and accelerate project completion.
Preliminary projections anticipate expenditure or commitment of over $1.7 million on
the project by June 1, primarily on design and engineering work; MERC staff also
expects to order the steel for the project this fiscal year, which may require some up-
front payment in May or June.

SUMMARY OF BUDGET IMPACT

Specific line item changes and appropriation modifications are provided in Exhibits A
and B to the Ordinance. The following is a summary of the changes requested in the
Supplemental Budget for FY 1995-96

Regional Parks &

Resources - Expo Fund
e Beginning Fund Balance $ 355,734
o Loan Proceeds $2.500,000

TOTAL RESOURCES $2,855,734

Requirements -
e Capital Outlay ' $2,500,000
o __Contingency __$ 355734

TOTAL REQUIREMENTS $2,855,734




EXECUTIVE OFFICER'S RECOMMENDATION

The Executive Officer recommends approval of Resolution No. 96-2278 approving the
Supplemental Budget and transmitting the Approved Supplemental Budget to the Tax
Supervising and Conservation Commission. In addition, following TSCC review and
certification, the Executive Officer recommends adoption of Ordinance No. 96-632,
adopting the FY 1995-96 Supplemental Budget, recognizing the increases in operating
revenues and requirements for the Expo portion of the Regional Parks & Expo Fund to
facilitate construction of a new facility at the Expo Center and to increase contingency.



AGENDA ITEM: 7.1
Meeting Date: February 29, 1996

Resolution No. 96-2288, For the Purpose of Initiation a New Functional Plan
Ordinance to Implement 2040 Growth Concept



Tyt -

BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF INITIATING ) RESOLUTION NO. 96-2288
ANEW FUNCTIONALPLANTO = )
IMPLEMENT 2040 GROWTH )

)

CONCEPT -

Introduced by Susan McLain
Metro Councilor

WHEREAS, the Metro Council adopted 1995 Regional Urban Growth éoals and
Objectives (“RUGGO"), iﬁcluding the 2040 Growth Concept Ordinance No. 95-625A on
December 14, 1995; and |

WHEREAS, on January 16,' 1996, the Metro Council Growth Mmageﬁent Committee
received aﬁd discussed rccommendation§ from three advisory committees that the Metro Council
adopt a functional plan of regionwide measures for early implementation of the 2040 Growth
Concept; and

'WHEREAS, the Metro Council’s authority in ORS 268.390 to adopt functional plans
Mﬁch recommend and require changes in c{ty and county comprehensive plansis the‘ mechanism
to establish uniform regionwide requirements for the region’s 24 cities and 3 counties; and

WHEREAS, the ﬁmﬁtional plan process in Goal I, Objective 5 of adqpted RUGGO
provides that either thé Metro Council may probose, or the Charter-based Metro Policy Advisory
Committee (“MPAC") may recc;:mménd, pfcparatioh of a new functional plan; and

WHEREAS, MPAC has rec;or_nmended adoption of a new ﬁxﬁctional plan containing early
implemgntation_of the 2040 Growth Concept; and _

WHEREAS, the joint Policy Advisory CoMttee on Transportation (“JPAC’I"") has

recommended general transportation approaches to early 2040 Growth Concept impleméntation
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which Metro staff is using to prepare a Discussion Draft of additional specific implementation
measures; and . |

WHEREAS, RUGGO Objective 5.2.2 states that matters required by the Charter to be
addressed in the regional framework plan shall constﬁ:ute sufficient factual reasons for
developmeht of a new functional plan; and

WHEREAS, RUGGO Objectivé 5.2.2 prescribes MPAC participation in the preparation
of thg plan and citizen involvement, including an MPAC recommeﬁdation; now, therefdfe,

BE IT RESOLVED,

1. That implementation of the 2040 Growth Concept has a sighiﬂcant impact .upon
thevorbderly and reSponsible__dévelopment of the metropolitan area. | |

2. That an Urban Growth Management functional plan shall be prepared consistent
with RUGGO, Goal I, for early implementation éf the 2040 Growth Concept. |

| 3. That the scope of the functional plan shall include at least the following: changing

zoning mﬁps to permit implementation of the 2040 Growth Concept overall ana in mixed use
areas; establishing parking standards; protecting natural resources and water quality; managing
retail uses in employment areas; implementing rural reserves and green corridors; and mati:hiné :
local transportation plans with the 2040 Growth Concebt.

4. That the new ﬁ:riéii?mal plan containing these measures sﬁall begin to address
regional transportation and mass transit systems, management.of the urban growth bouqdary and

protection of lands 6utsid¢ the boundary, housing densities, urban design, and open spaces which
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are subject matters required by 1992 Metro Cﬁarter, Section 5(2)(b) to be addressed in the
regionq] framework plan.

5. Thét, after preparation of the plan and seeking continued broad bublic and local
govemment' consensus, using citizen involvement.proc;sses estéblished by cities, c.ounties= and
Metro, the MPAC shall recommend the Urban Growth Management functional plan to the Metro

Council for Metro Council action.

ADOPTED by this day of 1996.

Jon Kvistad, Presiding Officer

Approved as to form:

Daniel B. Cooper, General Counsel

jep
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Date: February 7, 1996

To: ~ Metro Council '
Mike Burton, Executive Officer

From: Larry Shaw, Senior Assistant Counsel‘

Subject: Initiating the Early Implementation Functional Plan

Introduction: . . ‘
The Council Growth Management Committee has received MPAC, JPACT, and WRPAC
recommendations that a functional plan on early .implementation of the 2040 Growth
Concept be adopted. This memo explains the attached draft resolution which formally
initiates such a new functional plan under RUGGO and ORS 268.390. The full substance
of a draft functional plan ordinance is neither needed nor helpful for this mandatory
resolution step. '

Functional Plan Authoﬁgg: -
The Metro Council has broad authority to adopt functional plans. ORS 268.390(2) allows

the Council to identify “aspects of metropolitan area development” for which functional
plans should be developed. Because the statutory authority is so broad, Metro adopted its
own policy to give reasons for new functional plans in the functional plan process adopted
in 1991 RUGGO and retained in 1995 RUGGO. '

1992 Metro Charter Requirements: :
In addition to identifying planning as Metro’s ‘most important service,” the Charter -

‘requires a regional framework plan. That mandatory plan must ‘address” nine subject

areas by December 31, 1997. If the regional policies in that plan on those mandatory
subjects include enforceable direction to change comprehensive plans, those policies must
be adopted in a functional plan using the functional plan process.

RUGGO, Goal I, Objective 5: Functional Plan Process:
Implementing the Metro Charter, MPAC is included in the functional plan process.

MPAC may, as here, recommend a new functional plan. Once the Metro Council
identifies a functional plan subject area as in the draft resolution here, MPAC assists in
preparation and citizen involvement of the plan. MPAC, also, makes a recommendation to
the Metro Council.



Objective 5.2.2 applies the requirements of the Metro Charter to the reasons statement
required by RUGGO. It states that the subject matters which the Charter requires to be
addressed in the regional framework plan are sufficient “reasons” for a functional plan.

Functional Plan Scope:
The “aspects of rnetropohtan development" for the Urban Growth Management functional

plan have been identified in MPAC's six regionwide interim measures and JPACT'’s
recommendation to begin matching 2040 land use with transportation. These “aspects”
relate to mandatory Charter subjects. Specifically, changing zoning overall and in mixed
use areas and changing parking standards helps manage the UGB by more efficiently using
the land inside the UGB before amending it. Protecting natural resources and water
quality addresses urban design, the limits of housing densities and open spaces. Managing
retail uses in employment areas addresses urban design and regional transportation
systems. Implementing rural reserves and green corridors begins protection of lands
outside the boundary. Matching city and county transportation plans with the 2040
Growth Concept addresses regional transportation systems and urban design.

Conclusion: '

The draft resolution mmatlng the new functxonal plan as required in the RUGGO process
merely identifies the subject areas for a proposed functional plan. The RUGGO reasons
requirement for this resolution is met by identifying the Charter matters to be addressed by
the new plan. This process resolution required by RUGGO Objective S is separate from
the functional plan itself. Functional plans must be adopted by ordmance following an
MPAC recommendation and a Metro Council public hearing.

cc: . Dan Cooper
John Fregonese
Mark Turpel

jep
2185



AGENDA ITEM: 7.2
Meeting Date: February 29, 1996

Resolution No. 96-2284, For the Purpose of Approving the Contract that will
Execute the U. S. Environmental Protection Agency (EPA) Grant to Metro for
the Clackamas River Watershed Techmcal Project




BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF APPROVING THE RESOLUTION NO. 96-2284

CONTRACTS WITH OREGON GRADUATE
INSTITUTE, WETLANDS CONSERVANCY
AND FRIENDS OF THE CLACKAMAS

)

)

) Introduced by Mike Burton,

)
RIVER THAT WILL EXECUTE THE )

)

)

)

Executive Officer
. U.S. ENVIRONMENTAL PROTECTION
AGENCY (EPA) GRANT TO METRO FOR
THE CLACKAMAS RIVER WATERSHED
TECHNICAL PROJECT )

WHEREAS, Metro recognizes the need to understand the region’s water resources and
watersheds and to develop technical information and data for them; and

WHEREAS, thé Clackamas River is a regionally significant source of rhunicipal drinking
water, important cold water fishery and recreation area, all of which are affected by Metro’s land
use decisions; and

WHEREAS, the United States Environmental Protection Agency (EPA) has identified the '
Clackamas River as a significant resource in the Willamett‘e River watershed; and

WHEREAS, EPA requested that Metro submit a grant proposal in cooperation with the
Oregon.Graduate Institute, Wetlands Conservancy and the Friends of the Clackamas River for
funding. to carry out the Clackamas River Watershed Technical Project; and

WHEREAS, the EPA awarded funds to Metro, in cooperation with its grant partners, to

implement the Clackamas River Watershed Technical Project to produce technical information,

develop a rapid field assessment methodology and to assess citizen stewardship needs; now

therefore,
BE IT RESOLVED,
1. That Metro enter into contracts with the Oregon Graduate Institute, the

Wetlands Conservancy and the Friends of the Clackamas River to implement the EPA-funded



Clackamas River Watershed Technical Project to develop technical information, maps and

analyses.

ADOPTED by the Metro Council this day of " , 1996.

Jon Kvistad, Presiding Officer

Approved as to Form:

Daniel B. Cooper, General Counsel




STAFF REPORT

CONSIDERATION OF RESOLUTION NO. 96-2284 FOR THE PURPOSE OF
APPROVING THE CONTRACTS THAT WILL EXECUTE THE A
U.S.ENVIRONMENTAL PROTECTION AGENCY (EPA) GRANT TO METRO FOR
THE CLACKAMAS RIVER WATERSHED TECHNICAL PROJECT

Date: February 1, 1996 , Presented by Rosemary Furfey

PROPOSED ACTION

This resolution provides that the Metro Council approve the contracts with the Oregon
Graduate Institute’s Student Watershed Research Project, Wetlands Conservancy and Friends of
the Clackamas River that will execute the U.S. Environmental Protection Agency (EPA) grant
. that has been awarded to Metro and these partners for development of technical information,
maps, watershed analyses and citizen monitoring for the Clackamas River watershed.

FACTUAL BACKGROUND

In early 1994, Metro staff began meeting with the U.S. Environmental Protection Agency’s
(EPA) Willamette Basin Initiative coordinator to explore opportunities for funding watershed
technical analyses and mapping in the Clackamas River watershed. The Clackamas River
watershed is of interest to Metro because a significant portion of the Region 2040 growth is
projected for the Clackamas River watershed, it is also a significant regional source of drinking
water and it is a significant cold water fishery for the Pacific Northwest. Because of these and
other factors, staff sought financial resources to carry out technical work to address the current
and future natural resource issues in the watershed.

The EPA Willamette Basin Initiative has funded project in the upper and mid-Willamette basin.
EPA was seeking a project in the lower basin and the Clackamas River became EPA’s focus due
to its important salmon fishery and federal forest management issues. Based on several regional
meetings, EPA identified potential project cooperators in the Metro region and requested a
project proposal for the Clackamas River watershed. The organizations EPA chose to submit a
joint proposal were: Metro, the Wetlands Conservancy and the Oregon Graduate Institute’s
Student Watershed Research Project (SWRP). In cooperation with these agencies, Metro
identified the following key stakeholders to participate in the project: Clackamas County Utility
Department, U.S. Forest Service, U.S. Bureau of Land Management Clackamas Rlver Water
District and the EPA Laboratory in Corvallis.

Metro formed a technical committee made up of these representatives to provide technical
assistance in developing a grant proposal and to ensure the project was complementary to work
being coordinated by other agencies. The grant proposal was submitted to EPA by Metro on
May 5, 1995. The grant was awarded by EPA to Metro on September 28, 1995, for a total
amount of $ 127,000. A project work plan and detailed schedule was submitted and accepted by



EPA in October 1995,

The goals of the first year of work are:

survey and identify technical data available from different sources in the watershed;
identify data gaps and make recommendations for addressing data deficiencies; _
survey existing rapid assessment methodologies and identify a method to use in selected
sub-basins in the Clackamas River watershed; '

survey and identify current stewardship activities in the watershed and identify
opportunities for future stewardship and restoration activities;

initiate and fund a student watershed monitoring team in the Clackamas River watershed:
and - ,
produce maps and other technical data which will be available to project cooperators and
the public.

Metro staff made an informational presentation to the Metro Council’s Growth Management
Committee after the grant was awarded by EPA. The Metro Executive Officer made a
presentation to the full Metro Council about the grant, its work plan and contract with EPA on
December 14, 1995. Copies of the work plan and contract with EPA were provided at that
briefing. ' '

It is essential that the Council approve the contracts (attached as Exhibit A) with the partners
designated by EPA in the grant so that staff can complete the tasks outlined in the work plan
approved by EPA.

EXECUTIVE OFFICER’S RECOMMENDATION

The Executive Officer recommends adoption of Resolution No. 96-2284.



Project: Water Program - EPA Grant
Metro Contract No.: 904699

AGREEMENT

THIS AGREEMENT is entered into between Metro, a metropolitan service district organized
under the laws of the State of Oregon and the 1992 Metro Charter, located at 600 N.E. Grand
Avenue, Pprtland, Oregon 97232-2736; and The Wetlands Conservancy, P.O. Box 1195,
Tualatin, Oregon 97062, hereinafier referred to as PARTICIPANT.

Recitals:

- WHEREAS, Metro has received a grant from the Environmental Protection Agency (EPA) for
The Clackamas River Watershed Project, and under the terms of this grant a portion of said grant
was set aside for participatiqn by The Wetlands Conservancy; and

WHEREAS, Metro and PARTICIPANT desire to jointly accomplish a planning process for The
Clackamas River Watershed Project which involves participation in technical research, technical
meetings facilitatjon and public involvement; and

WHEREAS, Metro is empowered by ORS 268.350 to contract with any public agency to plan for
aspects of land use and transportation having a significant impact upon the orderly and responsible
development of the metropolitan area; and

WHEREAS, The participating parties include Metro and The Wetlands Conservancy; and

-WHEREAS, Funding for the planning project is intended to consist of contributions from Metro
and the U.S. Environmental Protection Agency (EPA). The CFDA program number and title for
the federal funding is 66.SPX, Water Quality 104(b)3., Participant is considered a sub-recipient
for purposes of this agreement; and _

In consideration of the mutual covenants herein set forth, Metro and PARTICIPANT agree as
follows: ' .

Agreements:

1. Scop' e of Work

PARTICIPANT shall perform the specific tasks described in the Scope of Work identified
as Exhibit "A," which is attached hereto and incorporated by reference as part of this
Agreement. All services and materials shall be provided by PARTICIPANT in accordance
with the Scope of Work in a competent and professional manner. The PARTICIPANT
shall perform such additional work as may be necessary to correct errors in the work
required under this Agreement without undue delays and without additional costs.
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Project: Water Program - EPA Grant
Metro Contract No.: 904699

2. Term of Agreement -

The term of the Agreement shall commence on December 1, 1995, and terminate on
September 30, 1996, unless terminated earlier under the provisions of the Agreement.

3. Obligations of Metro

a. Metro is the lead agency and project manager and will serve as liaison with the
Environmental Protection Agency and other participating parties in all substantive and
- procedural matters relating to the project.

b. Metro shall administer ﬁmding, including the local match compohent and all
revenues and expenditures and ensure prompt payment of all invoices upon approval
as outlined in the method of payment section of this Agreement.

| c. Metro will promptly respond to requests by PARTICIPANT for mformatlon and
. consultation regarding the pro_]ect's Scope of Work. :

d. Metro will reimburse PARTICIPANT for expenses incurred in the performance of
~consultant and staff activities in accordance with the Scope of Work, budget and
payment sections of this Agreement.

4, Obligations of Participant

‘a. PARTICIPANT will perform those tasks identified within the Scope of Work
(Exhibit A). Task descriptions in the work scope, and any applicable corresponding
changes in the project scope of work and budget (identified as Exhibit A, attached

hereto, and by this reference made a part hereto), only may be changed in writing
jointly by Metro and PARTICIPANT. Any such modifications shall not exceed the
total contract amount.

b. PARTICIPANT wrll partrcrpate as requlred in the pro_]ect's public involvement
activmes as outlined in the Scope of Work. :

c. PARTICIPANT will pa.rtlcrpate as outlined in the Scope of Work in the study’s
advrsory committees.

d. PARTICIPANT will maintain detailed and accurate records of all funds expended
and all work performed with regard to this Agreement, and shall make such records
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available to Metro for inspection at any reasonable time. Participant will promptly
provide Metro’s Accounting Division with a copy of any subsequent single audit
report for this Project as required by the Single Audit Act of 1984 and thereby
demonstrate full and complete compliance with all grant requirements.

e. PARTICIPANT will submit monthly invoices and progress reports describing
progress and work completed. Reports will be itemized by agreed upon budget
categories. '

5. Compensation to PARTICIPANT

a. Total arriount of this contract shall not exceed SEVENTEEN THOUSAND SIX
. HUNDRED FORTY AND.NO/100S DOLLARS (817,640.00). Metro will provide
the matching funds for the federal funding. '

b. PARTICIPANT shall be compensated for actual work performed as specified in
the Scope of Work, not to exceed the total amount of this contract. In the event that
the costs for the actual work for any individual task is projected to exceed the amount

- budgeted for that task in the project budget, attached as Exhibit A, PARTICIPANT's
Project Manager shall obtain written approval from Metro's Project Manager for the
applicable budget reallocation within the total project budget prior to exceeding the
amount budgeted for that task.

6. Method of Payment

a. For work completed, PARTICIPANT shall send Metro monthly invoices
accompanied with the description of the work performed. The invoice shall bein a
format specified by Metro. These invoices shall document services provided by
PARTICIPANT itemized by task and Work Element as specified in the Scope of
Work and supported by documentation for reimbursable costs. . Metro will review
invoices for consistency with the Scope of Work and this Agreement.

b. All costs charged to the project shall be supported by properly executed payrolls,
time records, invoices, contracts or vouchers evidencing the nature and relationship to

" Work Elements in the Scope of Work for any such charges as further detailed herein.
For direct salary costs and fringe benefits, invoice documentation must consist of time
sheets listing hours worked by Work Element identified in the Scope of Work and a
calculation of the applicable hourly payroll rate and fringe benefits earned based on
actual time worked. Time sheets and other applicable fringe benefit information must
be retained for inspection.
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For direct non-salary costs, invoice documentation must consist of copies of invoices of
costs, including but not limited to services performed by contractors, reproduction,
computer and communication expense, postage, telephone, supplies and transportation.
Major items of equipment required for the tasks identified in the Scope of Work may be
purchased with Metro's advance written approval and will be included in the

Agreement as direct costs. The cost of specialized items of equipment will be limited

to the amount of depreciation during the period of use as ascertained at the completion
of the Study. Such items of equipment must be used primarily on, and required for,
work incident to this Agreement, and must be of reasonable cost.

Direct costs will also include reasonable travel expenses that are directly related to
production of a specific product in the Scope of Work, including meals, lodging,
transportation and incidental expenses for personnel while away from their
headquarters overnight. Reimbursement for travel expenses shall be made in
conformance with the established reimbursement policy of the agency claiming such
expenses. Reimbursement of participant travel expenses shall be in accordance with
the contract with the participant. : :

- IFPARTICIPANT uses a project allocation system, PARTICIPANT may submit
project reports in lieu of time sheets and invoices, provided that the project allocation
report consists of, at a minimum, the following elements: date, description (vendor
name, employee name), reference number and cost. -

An overhead rate may be used for portions of direct costs provided that the overhead
rate is adjusted to the actual costs at least annually, and provided that no costs billed
as part of the overhead rate are also billed directly. The overhead rate adjustment shall
be reflected in an invoice at least annually. . ’

PARTICIPANT's invoice shall contain a statement signed by PARTICIPANT's .
Project Manager certifying that the costs have been incurred in the performance of the -
Scope of Work.

c. Metro will compensate PARTICIPANT directly for each invoice after Metro has
received reimbursement from funding sources consistent with section 5, above. Metro .
shall coordinate reimbursement requests and payments. ‘

7. Proiéct Managers

The overall coordination and direction shall be provided by Metro's Project Manager.
Metro's Project Manager is Rosemary Furfey. PARTICIPANT's Project Manager is
Esther Lev. Any change of Project Manager by Metro or PARTICIPANT shall be
noticed in writing to the other party. : . '
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8: Notices

All notices provided for hereunder shall be in writing and sufficient if deposited in the
United States mail, postage prepaid, to the parties addressed as indicated below:

Métro o . Participant
- Rosemary Furfey | Esther Lev
Growtl Management Services The Wetlands Conservancy
Metro P.O. Box 1195
600 NE Grand Avenue Tualatin, OR 97062

Portland, OR 97232-2736

9, Liabilit‘y and Indemnity

PARTICIPANT shall indemnify Metro for and hold Metro harmless from all claims
arising out of the negligent acts or omissions caused by PARTICIPANT or
PARTICPANT's officers, employees or agents, subject to the provisions of the Oregon *
Tort Claims Act and the Oregon Constitution. PARTICIPANT shall be liable to Metro
for any damage.to Metro's property or injury to Metro's officers, employees or agents
caused by PARTICIPANT, subject to the provisions of the Oregon Tort Claims Act and
the Oregon Constitution. ~

Metro shall indemnify PARTICIPANT for, and hold PARTICIPANT harmless from, all
claims arising out of the negligent acts or omissions caused by Metro or Metro's officers,
employees or agents, subject to the provisions of the Oregon Tort Claims Act and the
Oregon Constitution. Metro shall be liable to PARTICIPANT for any damageto
.PARTICIPANT's property or injury to PARTICIPANT's officers, employees or agents
caused by Metro subject to the provisions of the Oregon Tort Claims Act and the Oregon
Constitution. ' :

10. Termination for Default

PARTICIPANT shall be deemed to be in material breach if it fails to comply with any
provisions of this Agreement or if its progress in performance of its obligations is so
unsatisfactory that contract performance of the Scope of Work of this Agreement is
seriously impaired. Prior to termination under this provision, Metro shall provide
PARTICIPANT with written notice of default and allow PARTICIPANT thirty (30) days
within which to cure the defect.. In the event PARTICIPANT does not cure the defect
within thirty (30) days, Metro may terminate all or any part of this Agreement for default.
PARTICIPANT shall be paid the contract price only for services performed in accordance
with the manner of performance set forth in this Agreement. ‘
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PARTICIPANT shall be liable to Metro for all reasonable costs and actual damages
incurred by Metro as a result of a termination for default.

If, after notice of termination, the parties agree or a court finds that PARTICIPANT was ,
not in default or that the default was excusable, such as a strike, fire, flood or other event '
that is not the fault of| or is beyond the contro! of PARTICIPANT, Metro may allow
PARTICIPANT to continue work, or may treat the termination as a termination for
convenience, in which case the rights of the parties shall be the same as if the termination
had been for Metro's convenience.

11. Termination for Convenience

Metro or PARTICIPANT may terminate all or part of this contract upon determining that
termination is in the public interest. Termination under this paragraph shall be effective
upon delivery of written notice of termination to Metro or PARTICIPANT. Upon
termination under this paragraph, PARTICIPANT shall be entitled to payment in
accordance with the terms of the contract for contract work completed before termination,
and to payment for all reasonable contract close-out costs. Within thirty (30) days after
termination pursuant to this paragraph, PARTICIPANT shall submit itemized invoice for
all unreimbursed work within the Scope of Work of this Agreement completed before
termination and all close-out costs actually incurred by PARTICIPANT. Metro shall not
be liable for any costs invoiced later than thirty (30) days after termination unless

- PARTICIIPANT can show good cause beyond its control for the delay.

12. Applicable Laws

All applicable provisions of ORS chapters 187 and 279, and all other terms and conditions
necessary to be inserted into pubhc contracts in the State of Oregon, are hereby
incorporated as if such provision were a part of this Agreement, including but not limited
to ORS 279.015 to 279.320 and 279.555. :

Specxﬁcally, it is a condition of this Agreement that participant and all employers working
under this Agreement are subject employers under the Oregon Worker's Compensation
Law and shall comply with ORS 656.017 which requxres them to prowde worker's
compensatxon for all their sub)ect workers.

13. Documents are Public Propegy

All records, reports, data, documents, systems and concepts whether in the fon‘n of
writings, figures, graphs or models whxch are prepared or developed in connection with
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this project shall become public property. All work products provided by Metro pursuant
to this Agreement shall be made available to PARTICIPANT, and all work products
provided by PARTICIPANT pursuant to this Agreement shall be made available to Metro.

14. Project Records
Comprehensive records ar;d documentation relating to the Scope of Work shall be
maintained by Metro, PARTICIPANT and all of their contractors,

Each party shall establish and maintain books, records, documents and other evidence of
accounting procedures and practices, sufficient to properly reflect all direct and indirect
costs of whatever nature claimed to have been incurred and anticipated to be incurred for
the performance of this Agreement. To facilitate the administration of the project,
separate accounts shall be established and maintained within Metro's existing accounting
system or set up independently. Such accounts are referred to herein collectively as the
"Project Account." PARTICIPANT shall charge to a Project Account all eligible costs of
the project. Costs in excess of the latest approved budget, not performed in accordance
with the Scope of Work or attributable to actions which have not received the required
approval of Metro, shall not be considered eligible costs.

15. Audits, Inspections and Retention of Records

Metro, the U.S. Environmental Protection Agency and any of their representatives, shall
have full access to and the right to examine, during normal business hours and as often as
they deem necessary, all of PARTICIPANT's and Metro's records with respect to all
matters covered by this Agreement. Such representatives shall be permitted to audit,
examine and make excerpts or transcripts from such records, and to make audits of all
contracts, invoices, materials, payrolls and other matters covered by this Agreement. All

documents, papers, time sheets, accounting records and other materials pertaining to costs
~ . incurred in connection with the project shall be retained by PARTICIPANT and Metro . -

and all of their contractors for three years from the date of completion of the project, or
+ expiration of the grant agreement, whichever is later, to facilitate any audits or inspection.

A final determination of the allowability of costs charged to the project may be made on
the basis of an audit or other review. Metro shall notify PARTICIPANT of any
disallowed amounts stating the reasons therefor. Any funds paid to PARTICIPANT in

- excess of the amount to which PARTICIPANT is finally determined to be entitled under
the terms of this Agreement constitute a debt to Metro, and shall be returned by
PARTICIPANT to Metro. )
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16. Independent Contractor

PARTICIPANT shall be deemed an independent contractor for all purposes, and the
employees of PARTICIPANT or any of its contractors, subcontractors and the employees
thereof, shall not in any manner be deemed-to be the employees of Metro. As such, the
employees of PARTICIPANT, its contractors and sibcontractors shall not be subject to
any withholding for tax, social security or other purposes by Metro, nor shall such
contractor, subcontractor or employee be entitled to sick leave, pension benefits, vacation,
medical benefits, life insurance, workers or unemployment compensation of the like from
Metro.

17. Compliance With Laws and Regulations

Metro and PARTICIPANT shall adhere to all applicable federal, state and local laws,
regulations and policies including, but not limited to those included in "Exhibit B, Federal
Requirements," and those related to Workers' Compensation, those of the Contract Work
Hours and Safety Standards Act, and those relating to equal employment opportunity,

. nondiscrimination, and affirmative action including, but not limited to, those regulations
implementing Executive Order No, 11246 of the President of the United States and
Section 402 of the Vietnam Readjustment Act of 1973. Metro and PARTICIPANT shall
adhere to all safety standards and regulations established by Metro for work performed on
its premises or under its auspices. The regulatory authority is 40CFR, Part 31. '

18. Subcontract Inclusions

PARTICIPANT shall include language substantially similar to the language contained in
Exhibit B, Federal Requirements of this Agreement in all subcontracts entered into
pursuant to this Agreement. ' ' S

19. Copyright, Patent Rights, Trademarks and Trade Secrets

PARTICIPANT shall hold Metro harmless, indemnify and pay the entire cost of defending
any claim or suit brought against Metro for alleged infringement of a copyright, patent,
trademark or trade secret based on work products supplied by PARTICIPANT or
infringements caused by PARTICIPANT subject to the limits of the Oregon Tort Claims
Act and the Oregon Constitution. I

Metro shall hold PARTICIPANT harmless, indemnify and pay the entire cost of defending
any claim or suit brought against PARTICIPANT for alleged infringement of a copyright,
patent, trademark or trade secret based on work products supplied by Metro or '
infringements caused by Metro subject to the limits of the Oregon Tort Claims Act and the
Oregon Constitution, o ' . :
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20. Subcontractors and Assignments

Neither Metro nor PARTICIPANT shall assign any of their respective rights acquired
hereunder without obtaining prior written approval from the other party. Any attempted
assignment of this Agreement without the written consent of both parties shall be void.
Neither PARTICIPANT nor Metro by this Agreement incurs any liability to third persons
for payment of any compensation provided herein to Metro or PARTICIPANT exceptas -
provided under the terms of this Agreement. -

21. Quality of Work

PARTICIPANT agrees that all work shall be completed in a manner consistent with
standards prevailing in the industry for similar work. In this regard, PARTICIPANT will
make every effort to understand Metro's intent with respect to the quality of work
expected for this project, and to undertake its work accordingly. Time of performance
will be a critical factor in the success of this effort. PARTICIPANT shall make every
 effort to comply with the Scope of Work during its performance of activities under this
~ Agreement's time lines.

22. Reports

Publication of all reports shall give credit to the funding parties. The following statement
will be included in each report :

Preparation of this report has been funded in part by the U.S.
Environmental Protection Agency. The opinions, findings and
conclusions expressed in this report are those of the authors
and are not necessarily those of the U.S. Environmental
Protection Agency and Metro. '

23. Labor and Material

PARTICIPANT shall provide and pay for all labor, materials, equipment, tools, water,
heat, utilities, transportation, and other facilities and services necessary for the proper
execution and completion of all tasks identified in the Scope of Work, all at no cost to
Metro other than the compensation provided in this Agreement. '

24. No Waiver of Claims

The failure to enforce any provision of this Agreement shall not constitute a waiver by
Metro of that or any other provision.
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25. Agreement Modifications

Either party may request changes in these provisions. Such changes which are mutually
agreed upon shall be incorporated as written amendments to this Agreement. No variation
or alteration of the terms of this Agreement shall be valid unless made in writing and
signed by authorized representatives of the parties hereto.

27. Severability

If any covenant or provision in this Agreement shall be adjudged void, such adjudication
shall not affect the validity, obligation or performance of any other covenant or provision
which in itself is valid, if such remainder would then continue to conform with the terms
and requirements of applicable law and the intent of this contract.

IN WITNESS THEREQF, the parties have executed this Agréement on the day and year first
written above. ' ’ .

METRO . THE WETLANDS CONSERVANCY

By: _ By:
Name: : | . Name:
Title: Title:
Date: Date:
i:\admin\darlenc\cont\904129 |

0312595
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EXHIBIT A
SCOPE OF WORK

TASKS OF THE WETLANDS CONSERVANCY
THE CLACKAMAS RIVER WATERSHED PROJECT

 The Wetlarid Conservancy (TWC) staff will work with Metro staffto write job

description and participate in application screening and to interview potential
candidates. )
16 hrs. Cost: $ 640 November-December 1995

Product: Staff person hired and working on project

TWC staff will write scope of work and make all necessary partnership agreements
with Metro.

5 hrs. Cost: $200 November 1995

Product: Scope of work acceptable to all project partners

TWC staff will work with Metro staff to develop a survey form to be sent to all
groups and agencies that may have technical information on the Clackamas River
watershed .

8 hrs. . Cost: $320 December 1995

Product: Data survey

TWC staff will work with Metro staff to design and facilitate meeting with
Technical Advisory Committee to share results of surveys and interviews
10 hrs. Cost: $400 January 1996

- Product: Workshop

TWC staff will visit EPA Lab in Corvallis and review any rapid assessment
protocols they have in their reference library. Researchers at Oregon State
University will be interviewed about various methodologies as well as telephone
interviews with other sources around the United States.

22 hrs. Cost: $ 80 April 1996

Product: Matrix summarizing data and interviews

* TWC staff will work with Metro staff to design and facilitate workshops with

technical committee to define long-term objectives for the Clackamas watershed.
30 hrs. | . Cost: $1,200 April 1996
Product: Written summary of long-term objectives
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Based on review of watershed assessment methodologies, TWC will make a
recommendation for protocol most suitable for the Clackamas watershed.

8 hrs. Cost: $320 May 1996 '
Product: Written recommendation of methodology

Plan and facilitate meeting with Technical Advisory Committee to approve a
rapid assessment methodology and choose several sub-basins within the
Clackamas watershed to test the methodology.

8 hrs. Cost: $320 May 1996

Product: Methodology and selection of sites

TWC staff will help to identify technical assistance needs of friends and citizen
groups interested in doing restoration within the Clackamas watershed.

15 hrs, - - Cost: $600 = . May to July 1996

Product: A list of groups and technical assistance needs

TWC staff will meet with staff and citizens involved in the McKenzie River
Watershed Council and Private Landowner Project ion the mid-Willamette Valley.
In addition, a minimum of two exchanges between citizens of all three groups will
be arranged. ‘ S

100 hrs. ~ Cost: $4,000 - May to August 1996

Product: A minimum of two citizen exchanges

Conduct outreach to private landowners in several of the sub-basins. Identify
interests and needs of private landowners that are compatible with restoration
and protection of the bio-diversity of the Clackamas River watershed.

40 hrs. Cost:*$ 1,600 July to August 1996

Product: A list of interested landowners and potential projects

Based on information collected from citizen groups, public property owners and

‘private landowners develop criteria for a small grants restoration program.

10 hrs. Cost: $400 " August 1996

. Product: Criteria for small grants program

‘Work with Metro staff and all other partners to evaluate the success of this effort,
' Based on results from the evaluation, develop a draft year two work plan. Meet

with technical committee to discuss evaluation and draft year two work plan,
96 hrs. Cost: $ 3,840 July to August 1996
Product: Written evaluation, draft year two work plan and budget
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Task 5.1 On-going project coordination among partners. Thxs will consnst of a minimum
of one meeting per month.
96 hrs. Cost: $2,920 ’ November 1995 to August 1996

Product: Monthly meeting report

Total Hours: 441 @ $40/Hr. Total Budget: $ 17,640

I\admin\darlene\cont\904699
12/1595
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EXHIBIT B

' FEDERAL REGULATIONS
EPA GRANT

CLACKAMAS RIVER WATERSHED

1. The recipieni.agrees that it will comply with the provisions of OMB Circular A-12
governing the audit of State and local government and Indian tribe federal
assistance recipients for fiscal years that begin after December 31, 1984,

2. The Financial Status Report (FSR), Standard Form 269, for this award shall be
submitted to the Grants Administration Section, MD-140, within 90 days after the
end of the budget period. Ifthe period is longer than one year, or if the agreement
is revised to extend the budget period beyond one year, the recipient must submit
an annual FSR within 90 days after the end of each anniversary of the agreement.

3. No portion of this award may be used for lobbying or propaganda purposes as
prohibited by 18 U.S.C. Section 1913 or Section 607(a) of Public Law 96-74.

4, The cost principles of OMB Circular A-87 are applicable to this award. When
indirect costs are included within the assistance budget, the recipient must be in
compliance with A-87 and EPA regulations regarding allowable project costs.
Actual indirect costs charged to this Assistance Agreement may not exceed the
final approved rates as negotiated annually between the recipient and the
appropriate cognizant Federal agency. A copy of the negotiated rate must be
submitted to Region 10 Grants Administration Section and will become part
of the Grants file. '

S. Pursuant to EPA Order 1000.25, dated January 24, 1990, the recipient agrees to
use recycled paper for all reports which are prepared as a part of this agreement
and delivered to the Agency. This requirement does not apply to Standard
Forms. These forms are printed on recycled paper as available through the
General Services Administration.

6. Effective bctobe_r 1, 1994, the recipient hgrees to ensure that all conference,
meeting, convention, or training space funded in whole or in part with Federal
funds, complies with the Hotel and Motel Fire Safety Act of 1990.

7. Small and Disadvantaged Business Utilization Requirements
In accordance with EPA’s policy on the utilization of socially and economically

disadvantaged individuals and disadvantaged business enterprises (DBE) in
procurement under assistance programs, the recipient agrees to: '
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Ensure to the fullest extent possible that at least 8% of Federal funds
for pnme contracts or subcontracts for supplies, construction,
equipment or services are made available to organizations owned or
controlled by socially and economically drsadvantaged individuals.

Include in its bid documents a requirement that prime contractors and
subcontractors meet the same 8% requrrement as noted in the above

' paragraph

'Follow the six afﬁrmatlve steps stated in 40 CFR 33.240 or 40 CFR

31.36(e), as appropriate.

Follow Standard Form (SF) 334 (“MBE/WBE Utilization Under Federal
Grants, Cooperative Agreements, and Other Federal Financial Assistance”)
reportmg requirements.

1. The recipient agrees to submit SF-334 beginning with the Federal
fiscal quarter the recipient awards its first contract and
continuing until all contracts and subcontracts have been reported.

2. These reports must be submitted quarterly to EPA, Region 10,

Grants Administration Section MD 140, 1200 Sixth Ave.,
- Seattle, WA 98101.

3. The SF-334s are due no later than 30 days after each reporting
quarter. Reporting quarters are: (1) Oct. thru Dec., (2) Jan.
thru Mar., (3) Apr. thru Jun,, and (4) Jul. thru Sept.

8. Small Business in Rural Areas (SBRAs)

If a contract is awarded under this assistance agreement, the recipient agrees and is
required to utilize the following aﬁinnatlve steps to thé maximum extent

practicable:
a, Place SBRAs on solicitation lists;
b. Make sure that SBRAs are solicited whenever there are potentiai sources;
c. Divide total requirements, when cconorrucally feasible, into small tasks or
quantities to permit maximum participation by SBRAs; -
d. Establish delivery schedules, where the requxrements of work will permit,
‘ which would encourage participation by SBRAs;
Page 2 of 3 Contract #904699
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€. Use the services of the Small Business Administration and the Minority
Business Development Agency of the U.S. Department of Commerce, as
appropriate; and - : -

f. Require the contractor to comply with the affirmative steps outlined above
if subcontracts are awarded.

There is no formal reporting requirement for SBRAs at this time; it is
recommended that the recipient keep records of SBRA participation,
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AGREEMENT

THIS AGREEMENT is entered into between Metro, a metropolitan service district organized
under the laws of the State of Oregon and the 1992 Metro Charter, located at 600 N.E.. Grand
Avenue, Portland, Oregon 97232-2736; and The Oregon Graduate Institute, Student Watershed
Research Project (SWRP), P. O. Box 91000, Portland, Oregon 97291-1000, hereinafter referred
to as PARTICIPANT. '

Recitals:

WHEREAS, Metro has received a grant from the Environmental Protection Agency (EPA) for
The Clackamas River Watershed Praject, and under the terms of this grant a portion of said grant
was set aside for participation by The Oregon Graduate Institute, Student Watershed Research
Project; and

WHEREAS, Metro and PARTICIPANT desire to jointly accomplish a planning process for The
Clackamas River Watershed Project which involves participation in technical research, technical
meetings facilitation and public involvement; and

WHEREAS, Metro is empowered by ORS 268.350 to contract with any public agency to plan for
aspects of land use and transportation having a significant impact upon the orderly and responsible
development of the metropolitan area; and ‘

WHEREAS, The participating parties include Metro and The Oregon Graduate Institute; and

WHEREAS, Funding for the planning project is intended to consist of contributions from Metro
and the U.S. Environmental Protection Agency (EPA). The CFDA program number and title for
the federal funding is 66.SPX, Water Quality 104(b)3. Participant is considered a sub-recipient
for purposes of this agreement; and '

In consideration of the mutual covenants herein set forth, Metro and PARTICIPANT agree as
follows:

Agreements:

1. Scope of Work

PARTICIPANT shall perform the specific tasks described in the Scope of Work identified
as Exhibit "A," which is attached hereto and incorporated by reference as part of this
Agreement. All services and materials shall be provided by PARTICIPANT in accordance
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with the Scope of Work in a competent and professional manner. The PARTICIPANT
shall perform such additional work as may be necessary to correct errors in the work
required under this Agreement without undue delays and without additional costs.

2. Term of Agreement

" The term of the Agreement shall comrﬁence on December l,r 1995, and terminate on -
September 30, 1996, unless terminated earlier under the provisions of the Agreement.

3. Obligations of Metro

a. Metro is the lead agency and project manager and will serve as liaison with the -
Environmental Protection Agency and other participating parties in all substantwe and
procedural matters relating to the project.

b. Metro shall administer funding, including the local match component and all
revenues and expenditures and ensure prompt payment of all invoices upon approval
as outlined in the method of payment section of this Agreement.

c. Metro will promptly respond to requests by PARTICIPANT for information and
consultation regarding the project's Scope of Work. :

d. Metro will reimburse PARTICIPANT for expenses incurred in the performance of
consultant and staff activities in accordance with the Scope of Work, budget and
payment sections of this Agreement.

4. Obligations of Participant

a. PARTICIPANT will perform those tasks identified within the Scope of Work

- (Exhibit A). Task descriptions in the work scope, and any applicable corresponding
changes in the project scope of work and budget (identified as Exhibit A, attached
hereto, and by this reference made a part hereto), only may be changed in writing
jointly by Metro and PARTICIPANT. Any such modifications shall not exceed the
total contract amount.

b. PARTICIPANT will participate as required in the project's publlc involvement
activities as outlined in the Scope of Work.

c. PARTICIPANT will participate as outlmed in the Scope of Work in the study s
advisory committees.
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d. PARTICIPANT will maintain detailed and accurate records of all funds expended
and all work performed with regard to this Agreement, and shall make such records )
available to Metro for inspection at any reasonable time. Participant will promptly
provide Metro’s Accounting Division with a copy of any subsequent single audit
report for this Project as required by the Single Audit Act of 1984 and thereby
demonstrate full and complete compliance with all grant requirements. -

e. PARTICIPANT will submit monthly invoices and progress reports describihg
progress and work completed. Reports will be itemized by agreed upon budget
categories. :

5. _Comgensation to PARTICIPANT

a. Total amount of this contract shall not exceed TEN THOUSAND AND NO/100S
DOLLARS ($10,000.00). Metro will provide the matching funds for the federal
funding. o '

b. PARTICIPANT shall be compensated for actual work performed as specified in
the Scope of Work, not to exceed the total amount of this contract. In the event that
the costs for the actual work for any individual task is projected to exceed the amount
budgeted for that fask in the project budget, attached as Exhibit A, PARTICIPANT's
Project Manager shall obtain written approval from Metro's Project Manager for the
applicable budget reallocation within the total project budget prior to exceeding the
amount budgeted for that task.

6. Method of Pam. ent

a. For work completed, PARTICIPANT shall send Metro monthly invoices
accompanied with the description of the work performed. The invoice shall be in a
- format specified by Metro. These invoices shall document services provided by
 PARTICIPANT itemized by task and Work Element as specified in the Scope of
Work and supported by documentation for reimbursable costs. Metro will review
invoices for consistency with the Scope of Work and this Agreement.

b. All costs charged to the project shall be supported by properly executed payrolls,
time records, invoices, contracts or vouchers evidencing the nature and rélationship to
Work Elements in the Scope of Work for any such charges as further detailed herein.
For direct salary costs and fringe benefits, invoice documentation must consist of time
sheets listing hours worked by Work Element identified in the Scope of Work anda
calculation of the applicable hourly payroll rate and fringe benefits eamed based on
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actual time worked. Time sheets and other apphcable fringe benefit information must
be retained for inspection.

For direct non-salary costs, invoice documentation must consist of copies of invoices of

" costs, including but not limited to services performed by contractors, reproduction,
computer and communication expense, postage, telephone, supplies and transportation.
Major items of equipment required for the tasks identified in the Scope of Work may be
purchased with Metro's advance written approval and will be'included in the
Agreement as direct costs. The cost of specialized items of equipment will be limited
to the amount of depreciation during the period of use as ascertained at the completion
of the Study. Such items of equipment must be used primarily on, and required for,
work incident to this Agreement, and must be of reasonable cost. :

Direct costs will also include reasonable travel expenses that are directly related to
production of a specific product in the Scope of Work, including meals, lodging,
transportation and incidental expenses for personnel while away from their
headquarters overnight. Reimbursement for travel expenses shall be made in
conformance with the established reimbursement policy of the agency claiming such
expenses. Reimbursement of participant travel expenses shall be in accordance with
the contract with the participant.

If PARTICIPANT uses a project allocation system, PARTICIPANT may submit
project reports in lieu of time sheets and invoices, provided that the project allocation
report consists of, at a minimum, the following elements: date, description (vendor
name, employee name) reference number and cost.

An overhead rate may be used for portions of direct costs provided that the overhead
rate is adjusted to the actual costs at least annually, and provided that no costs billed
as part of the overhead rate are also billed directly. The overhead rate adjustment shall
be reflected in an invoice at least annually. :

PARTICIPANT's invoice shall contain a statement signed by PARTICIPANT's -
Project Manager certifying that the costs have been incurred in the performance of the
Scope of Work.

c. Metro will compensate PARTICIPANT directly for each invoice after Metro has
received reimbursement from funding sources consistent with section 5, above. Metro
shall coordinate reimbursement requests and payments.
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- 7. Project Managers

The overall coordination and dlrectlon shall be provided by Metro's Project Manager.
Metro's Project Manager is Rosemary Furfey. PARTICIPANT's Project Manager is
Jane Blair.. Any change of Project Manager by Metro or PARTICIPANT shall be
noticed in writing to the other party.

8. Notices

All notices provided for hereunder shall be in writing and sufficient if deposited in the
United States mail, postage prepaid, to the parties addressed as indicated below:

Metro Participant

Rosemary Furfey , Jane Blair, Director

Growth Management Services Oregon Graduate Institute
Metro _ - Student Watershed Research Prj.
600 NE Grand Avenue P.O. Box 91000

Portland, OR 97232-2736 . Portland, OR 97291-1000

9. Liability and Indemnity

PARTICIPANT shall indemnify Metro for and hold Metro harmless from all claims
arising out of the negligent acts or omissions caused by PARTICIPANT or
PARTICPANT's officers, employees or agents, subject to the provisions of the Oregon '

- Tort Claims Act and the Oregon Constitution. PARTICIPANT shall be liable to Metro
for any damage to Metro's property or injury to Metro's officers, employees or agents
caused by PARTICIPANT, subject to the provisions of the Oregon Tort Claims Act and
the Oregon Constitution,

Metro shall indemnify PARTICIPANT for, and hold PARTICIPANT harmless from, all
claims arising out of the negligent acts or omissions caused by Metro or Metro's officers,
employees or agents, subject to the provisions of the Oregon Tort Claims Act and the
Oregon Constitution. Metro shall be liable to PARTICIPANT for any damage to
PARTICIPANT's property or m_]ury to PARTICIPANT's officers, employees or agents

- caused by Metro subject to the provxsnons ‘of the Oregon Tort Claims Act and the Oregon
Constitution.

10. Termination for Default
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PARTICIPANT shall be deemed to be in material breach if it faxls to comply with any

. provisions of this Agreement or if its progress in performance of its obligations is so
unsatisfactory that contract performance of the Scope of Work of this Agreement i is
seriously impaired. Prior to termination under this provision, Metro shall provide
PARTICIPANT with written notice of default and allow PARTICIPANT thirty (30) days
within which to cure the defect. In the event PARTICIPANT does not cure the defect
within thirty (30) days, Metro may terminate all or any part of this Agreement for default.
PARTICIPANT shall be paid the contract price only for services performed in accordance
with the manner of performance set forth in this Agreement. .

PARTICIPANT shall be liable to Metro for all reasonable costs and actual damages
incurred by Metro as a result of a termination for default. ‘

If, after notice of termination, the parties agree or a court finds that PARTICIPANT was
not in default or that the default was excusable, such as a strike, fire, flood or other event
that is not the fault of, or is beyond the contro! of PARTICIPANT, Metro may allow
PARTICIPANT to continue work, or may treat the termination as a termination for
convenience, in which case the rights of the parties shall be the same as 1f the termination
had been for Metro's convenience. :

11. Termination for Convenience

Metro or PARTICIPANT may terminate all or part of this contract upon determining that
termination is in the public interest. Termination under this paragraph shall be effective
upon delivery of written notice of termination to Metro or PARTICIPANT. Upon
termination under this paragraph, PARTICIPANT shall be entitled to payment in

- accordance with the terms of the contract for contract work completed before termination,
and to payment for all reasonable contract close-out costs. Within thirty (30) days after
termination pursuant to this paragraph, PARTICIPANT shall submit itemized invoice for
all unreimbursed work within the Scope of Work of this Agreement completed before
termination and all close-out costs actually incurred by PARTICIPANT. Metro shall not
be liable for any costs invoiced later than thirty (30) days after termination unless
PARTICIIPANT can show good cause beyond its control for the delay.

12. Applicable Laws

All applicable provisions of ORS chapters 187 and 279, and all other terms and conditions
necessary to be inserted into pubhc contracts in the State of Oregon, are hereby
incorporated as if such provision were a part of this Agreement, including but not limited
to ORS 279.015 to 279.320 and 279.555.
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Specifically, it is a condition of this Agreement that participant and all employers working
under this Agreement are subject employers under the Oregon Worker's Compensation
Law and shall comply with ORS 656.017 which requires them to provide worker's
compensation for all their subject workers.

13. Documents are Public Progerty

All records, reports, data, documents, systems and concepts, whether in the form of
writings, figures, graphs or models which are prepared or developed in connection with

this project shall become public property. All work products provided by Metro pursuant
to this Agreement shall be made available to PARTICIPANT, and all work products
provided by PARTICIPANT pursuant to this Agreement shall be made available to Metro.

14. Project Records

Comprehensive records and documentation relating to the Scope of Work shall be
maintained by Metro, PARTICIPANT and all of their contractors.

Each party shall establish and maintain books, records, documents and other evidence of
accounting procedures and practices, sufficient to properly reflect all direct and indirect
costs of whatever nature claimed to have been incurred and anticipated to be incurred for
the performance of this Agreement. To facilitate the administration of the project,
separate accounts shall be established and maintained within Metro's existing accounting
system or set up independently. Such accounts are referred to herein collectively as the
"Project Account." PARTICIPANT shall charge to a Project Account all eligible costs of
the project. Costs in excess of the latest approved budget, not performed in accordance
with the Scope of Work or attributable to actions which have not received the required
.approval of Metro, shall not be considered eligible costs.

15. Audits, Inspections and Retention of Records

Metro, the U.S. Environmental Protection Agency and any of their representatives, shall
have full access to and the right to examine, during normal business hours and as often as
they deem necessary, all of PARTICIPANT's and Metro's records with respect to all
matters covered by this Agreement. Such representatives shall be permitted to audit,
examine and make excerpts or transcripts from such records, and to make audits of all
contracts, invoices, materials, payrolls and other matters covered by this Agreement. All
documents, papers, time sheets, accounting records and other materials pertaining to costs
incurred in connection with the project shall be retained by PARTICIPANT and Metro

Page 7 of 15 - Agreement ' ’ Metro Contract No. 904841



Project: Water Program - EPA G)ant
Metro Contract No.: 904841

and all of their contractors for three years from the date of completion of the project, or
expiration of the grant agreement, whichever is later, to facilitate any audits or inspection.

A final determination of the allowability of costs charged to the project may be made on
the basis of an audit or other review. Metro shall notify PARTICIPANT of any
disallowed amounts stating the reasons therefor. Any funds paid to PARTICIPANT in
excess of the amount to which PARTICIPANT is finally determined to be entitled under
the terms of this Agreement constitute a debt to Metro, and shall be returned by

" PARTICIPANT to Metro.

16. Independent Contractor

PARTICIPANT shall be deemed an independent contractor for all purposes, and the
employees of PARTICIPANT or any of its contractors, subcontractors and the employees
thereof, shall not in any manner be deemed to be the employees of Metro. As such, the
employees of PARTICIPANT, its contractors and subcontractors shall not be subject to
any withholding for tax, social security or other purposes by Metro, nor shall such
contractor, subcontractor or employee be entitled to sick leave, pension benefits, vacation,
medical benefits, life insurance, workers or unemployment compensation of the like from
Metro.

17. Compliance With Laws and Regulations

Metro and PARTICIPANT shall adhere to all applicable federal, state and local laws, -
regulations and policies including, but not limited to those included in "Exhibit B, Federal
Requirements," and those related to Workers' Compensation, those of the Contract Work
Hours and Safety Standards Act, and those relating to equal employment opportunity,
nondiscrimination, and affirmative action including, but not limited to, those regulations
implementing Executive Order No. 11246 of the President of the United States and
Section 402 of the Vietnam Readjustment Act of 1973. Metro and PARTICIPANT shall
adhere to all safety standards and regulations established by Metro for work performed on
its premises or under its auspices. The regulatory authority is 40CFR, Part 31.

| 18. Subcontract Inclusions
PARTICIPANT shall include language substantially sixﬁilar to the languége contained in

Exhibit B, Federal Requirements of this Agreement in all subcontracts entered into -
pursuant to this Agreement.
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19. Copyright, Patent Rights, Traderriérks and Trade Secrets

PARTICIPANT shall hold Metro harmless, indemnify and pay the entire cost of defending
any claim or suit brought against Metro for alleged infringement of a copyright, patent,
trademark or trade secret based on work products supplied by PARTICIPANT or
infringements caused by PARTICIPANT subject to the limits of the Oregon Tort Claims
Act and the Oregon Constitution.

Metro shall hold PARTICIPANT harmless, indemnify and pay the entire cost of defending
any claim or suit brought against PARTICIPANT for alleged infringement of a copyright,

~ patent, trademark or trade secret based on work products supplied by Metro or
infringements caused by Metro subject to the limits of the Oregon Tort Claims Act and the
Oregon Constitution.

20_. Subcontractors and Assignments

Neither Metro nor PARTICIPANT shall assign any of their respective rights acquired
hereunder without obtaining prior written approval from the other party. Any attempted
assignment of this Agreement without the written consent of both parties shall be void.
Neither PARTICIPANT nor Metro by this Agreement incurs any liability to third persons
for payment of any compensation provided herein to Metro or PARTICIPANT except as
provided under the terms of this Agreement. ‘

21. Quality of Work

PARTICIPANT agrees that all work shall be completed in a manner consistent with
standards prevailing in the industry for similar work. In this regard, PARTICIPANT will
make every effort to understand Metro's intent with respect to the quality of work
expected for this project, and to undertake its work accordingly. Time of performance
will be a critical factor in the success of this effort. PARTICIPANT shall make every
effort to comply with the Scope of Work during its performance of activities under this
Agreement's time lines. :

22. Reports

Publication of all reﬁorts shall give credit to the funding parties. The following statement
will be included in each report ‘ : :

Preparation of this report has been funded in part by the U.S.

Environmental Protection Agency. The opinions, findings and
conclusions expressed in this report are those of the authors
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and are not necessarily those of the U.S. Environmental
Protection Agency and Metro.

23. Labor and Material

PARTICIPANT shall prowde and pay for all labor, materials, equipment, tools, water,
heat, utilities, transportation, and other facilities and services necessary for the proper
execution and completion of all tasks identified in the Scope of Work, all at no cost to
Metro other than the compensation provided in this Agreement.

24. No Waiver of Clainis

The failure to enforce any provision of this Agreement shall not constitute a waiver by
Metro of that or any other provision.

25. Agreement Modifications 4

Either party may request changes in these provisions. Such changes which are mutually
agreed upon.shall be incorporated as written amendments to this Agreement. No variation
or alteration of the terms of this Agreement shall be valid unless made in writing and
signed by authorized representatives of the parties hereto.

27. Severability

If any covenant or provision in this Agreement shall be adjudged void, such adjudlcatlon

shall not affect the validity, obligation or performance of any other covenant or provision
which in itself is valid, if such remainder would then continue to conform with the terms

and requirements of applicable law and the intent of this contract. R

- IN WITNESS THEREOF the parties have executed thxs Agreement on the day and year first
written above.

METRO : ‘ OREGON GRADUATE INSTITUTE

By: : By:
Name: _ ' | Name:
Title: Title:

Date: Date;
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EXHIBIT A
SCOPE OF WORK
TASKS OF TH:E OREGON GRADUATE INSTITUTE

THE CLACKAMAS RIVER WATERSHED PROJECT
Student Watershed Research Project (SWRP)

Objective 1: Identify and inventory technical data

Task 1.3 Write contracts with project partners and finalize project agreements.
SWRP Write project workplan and formalize administrative arrangements.
Products: Workplan and contract

Objective 3: Stewardship and Education

Task 3.4 Initiate and supyport one new Student Watershed Research Project (SWRP)
group in the Clackamas River watershed. Continuation funding for one additional
student group.

Products: * One new student watershed group funded and one continuing
group maintained.

Background: The Student Watershed Research Project (SWRP) involves teachers and students
in field research with practicing scientists. Students work with government agencies and
university researchers to collect, interpret and communicate data from a local watershed. It is the
mission of SWRP to develop awareness, knowledge, skills and commitment leading to responsible
behavior and constructive actions with regard to water quality and watershed resources. Initial
behavior and constructive actions with regard to water quality and watershed resources. Initial
funding for SWRP was kprovided by the National Science Foundation and participating agencies.

Overview: These funds will be primarily used to support Nancy Jacobson, teacher at
Clackamas High School. Nancy is a new teacher to SWRP representing initial involvement of
Clackamas High School. Secondarily, funds will be used to support Linda Heinrick at Parkrose
High School. Linda is new to the SWRP program and will be continuing monitoring performed
by previous Parkrose High School teachers.
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Teachers will train students extensively in the classroom and field to collect and analyze physical,
- chemical and biological data to each of two sampling sites.

Sub-Task A: School Costs

The direct school costs involve the initial acquisition of monitorying equipment, chemicals and
-supplies for us throughout the year, reimbursement of costs for bus transportation and for
substitute teachers in order to allow participation in field monitoring.

The school groups will analyze the quality of the watershed by measuring several in-stream
chemical parameters, quantifying microbiological contamination, performing macroinvertebrate

- and vegetqtion inventories, and completing an overall habitat assessment. Students participate in
field data collection activities to monitor trends and improve understanding of natural and human
influences in the basin. ‘ '

The Clackamas High School group will be taking a minimum of two trips (October and April) to -
sites on Rock Creek in Clackamas County. Rock Creek is a tributary of the Clackamas River a
coupld of miles northwest of the town of Carver. Monitoring may also be performed on Kellogg
Creek, a tributary of the Willamette River in the Clackamas/Milwaukie area. This will add to one
and a half years of prior data on'Rock Creek. :

Product: Field analysis and initial reporting of data from two sites on Rock Creek in
Clackamas County, in both October and April.

The Parkrose High School group will be taking two trips (October and April) to two sites on
Eagle Creek, a tributary of the Clackamas River near Estacada. This will add to two years of
prior data on Eagle Creek. :

Product:  Field analysis and initial reporting of data from two sites on Eagle Creek in
Clackamas County, in both October and April. '

Sub-Task B:  Training

Initial training occurred at a four-day workshop July 31-kAugust 3, 1995 to prepare teachers for
the 1995-96 school year. Additional training occurs throughout the year to cover all aspects of
the SWRP project. Additional training includes computer software needed for data compilation
and data transfer, specific technical help with areas corresponding to each teacher’s previous
background. : '
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Product: Teachers with the technical skills and practice needed to utilize data collection
equipment and techniques and subseqkuently train their students.

Sub-Task C:  Technical Support

All data collected through the SWRP program is audited by project staff for scientific credibility
prior to inclusing in the project database. Results are compared to Quality Control values
analyzed by professional labs, where applicable. All data is reviewed in the context of the
methods used. After review, data results are discussed with each participating teacher.,

Prior to field monitoring, sutdent groups analyze the nutrient concentrations of synthetic samples
made by participating agency laboratories. The concentrations are then compared to the known
concentrations of these nutrients as an initial step in a rigorous quality control program. During
the field testing, duplicate samples are collected and analyzed at commercial and participating
agency laboratories to check the accuracy of student dat. Plant collections are reviewed and
checked for proper identifications by project staff.

Data are transmitted to a regional database and then disseminated to agencies and community
groups. Watershed data are maintained on a project-developed database at the Oregon Graduate
Institute of Science and Technology. Quality control data are stored and reported with student
data. This system is designed to provide custom reports in a variety of formats for use by
participating agencies, community groups and students.

Product: Inclusion of new data from Rock Creek and Eagle Creek into the SWRP database.

Sub-Task D:  Site Reports and Data Presentation

Additional SWRP teachers are performing watershed monitoring within the Clackamas and lower
Willamette watersheds. There are a total of eight sites in the Clackamas Basin with a SWRP
monitoring history. Teachers and students working on these sites will produce comprehensive
site reports including previous data and descriptions of each site.

Products: Site reports on the Clackamas River (2 sites) and tributaries, Deep Creek (2 sites),
Eagle Creek (2 sites), Rock Creek (2 sites). '
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Annual one-day watershed summit at Pacific University in Forest Grove, Oregon. Students
present their findings to representatives of cooperating agencies and institutions in an open poster
- session and oral presentations. The fourth Watershed Summit is scheduled for May 17, 1996.

Products: Student oral and poster presentations.

Objective 5: Proj.ect Management and Coordination

Task 5.1 Conduct monthly steering committee meetings (Metro, Wetlands Conservancy and
SWRP) and produce periodic project status reports and distribute to technical
“committee partners in the watershed and to EPA. Coordinate all technical
advisory committee meetings and communication with cooperators in the
watershed and elsewhere. ' )

Product: Steering committee and periodic project status reports.
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BUDGET |
FOR WILLAMETTE BASIN INITIATIVE
STUDENT WATERSHED RESEARCH PROJECT

(1995-96)

School Costs

Start-up Equip $1,750 - : $ 1,750
Supplies 400 200 : 600
Bus Trans. 250 100 350
Sub. Teachers 350 100 450
Training:

Workshop - 500 500
Additional training 500 . 500 1,000
Technical Support:

Database Support 1,000 1,000 2,000
Quality Control 1,000 . 1,000 2,000
Final Outcome:

Site Reports 200 200 250 650
Presentations 350 350 700
Total Budgeted: $ 6,300 $ 3,450 $ 250 $10,000
l:\admin\darlene\cont\904.699 ’

‘12/15/95
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AGREEMENT

THIS AGREEMENT is entered into between Metro, a metropolitan service district organized
under the laws of the State of Oregon and the 1992 Metro Charter, located at 600 N.E. Grand
Avenue, Portland, Oregon 97232-2736; and Friends of the Clackamas River, Attn: Wade
Newbegin, Treasurer, 10025 S.W. Allen, Beaverton, Oregon 97005, hereinafter referred to as
PARTICIPANT.

Recitals:

WHEREAS, Metro has received a grant from the Environmental Protection Agency (EPA) for
The Clackamas River Watershed Project, and under the terms of this grant a portion of said grant
was set aside for participation by The Wetlands Conservancy; and

WHEREAS, Metro and PARTICIPANT desire to jointly accomplish a planning proée'ss for The
Clackamas River Watershed Project which involves participation in technical research, technical
meetings facilitation and public involvement; and '

WHEREAS, Metro is empowered by ORS 268.350 to contract with any public agency to pvlan'for
aspects of land use and transportation having a significant impact upon the orderly and responsible
development of the metropolitan area; and '

WHEREAS, The participating parties include Metro and Friends of the Clackamas River; and

'WHEREAS, Funding for the planning project is intended to consist of contributions from Metro
and the U.S. Environmental Protection Agency (EPA). The CFDA program number and title for
the federal funding is 66.SPX, Water Quality 104(b)3. Participant is considered a sub-recipient
for purposes of this agreement; and ‘

In consideration of the mutual covenants herein set forth, Metro and PARTICIPANT agree as
follows: -

Agreements:

1. Scope of Work

PARTICIPANT shall perform the specific tasks described in the Scope of Work identified
as Exhibit "A," which is attached hereto and incorporated by reference as part of this
Agreement. All services and materials shall be provided by PARTICIPANT. in accordance
with the Scope of Work in a competent and professional manner. The PARTICIPANT
shall perform such additional work as may be necessary to correct errors in the work
required under this Agreement without undue delays and without additional costs.
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2. Term of Agreement

The term of the Agreement shall commence on December 1, 1995, and terminate on
'September 30, 1996, unless terminated earlier under the provisions of the Agreement.

3. Obligations of Metro

a. Metro is the lead agency and project manager and will serve as liaison with the
Environmental Protection Agency and other participating partles in all substantlve and
procedural matters relating to the project. :

b. Metro shall administef funding, including the local match component and all
revenues and expenditures and ensure prompt payment of all invoices upon approval
as outlined in the method of payment section of this Agreement.

¢. Metro will promptly respond to requests by PARTICIPANT for information and
consultation regarding the project's Scope of Work.

d. Metro will reimburse PARTICIPANT for expenses incurred in the performance of
consultant and staff activities in accordance with the Scope of Work, budget and
payment sections of this Agreement. ‘

4. Obligations of Participant

a. PARTIC[PANT will perform those tasks identified within the Scope of Work
(Exhibit A). Task descriptions in the work scope, and any applicable corresponding
‘changes in the project scope of work and budget (identified as Exhibit A, attached
hereto, and by this reference made a part hereto), only may be changed in writing
jointly by Metro and PARTICIPANT. Any such modlﬂcatlons shall not exceed the
total contract amount.

b. PARTICIPANT will participate as required in the project's pubhc involvement
activities as outlined in the Scope of Work.

c. PARTICIPANT will participate as outlined in the Scope of Work in the study s
advisory commmees

d. PARTICIPANT will maintain detailed and accurate records of all funds expended
and all work performed with regard to this Agreement, and shall make such records

available to Metro for inspection at any reasonable time. Participant will promptly
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provide Metro’s Accounting Division with a copy of any subsequent single audit
report for this Project as required by the Single Audit Act of 1984 and thereby
demonstrate full and complete compliance with all grant requirements.

e. PARTICIPANT will submit monthly invoices and progress reports describing
progress and work completed. Reports will be itemized by agreed upon budget
categories. "

5. Compensation to PARTICIPANT

a. Total amount of this contract shall not exceed TWO THOUSANd AND NO/100S
DOLLARS ($2,000.00). Metro will provide the matching funds for the federal

funding. -

b. PARTICIPANT shall be compensated for actual work performed as specified in
the Scope of Work, not to exceed the total amount of this contract. In the event that
the costs for the actual work for any individual task is projected to exceed the amount
budgeted for that task in the project budget, attached as Exhibit A, PARTICIPANT's
Project Manager shall obtain written approval from Metro's Project Manager for the
applicable budget reallocation within the total project budget prior to exceeding the
amount budgeted for that task. o

6. Method of Payment

a. For work completed, PARTICIPANT shall send Metro monthly invoices
accompanied with the description of the work performed. The invoice shall be in a
format specified by Metro. These invoices shall document services provided by
PARTICIPANT itemized by task and Work Element as specified in the Scope of
Work and supported by documentation for reimbursable costs. Metro will review
invoices for consistency with the Scope of Work and this Agreement.

b. All costs charged to the project shall be supported by properly executed payrolls,
time records, invoices, contracts or vouchers evidencing the nature and relationship to
Work Elements in the Scope of Work for any such charges as further detailed herein.
For direct salary costs and fringe benefits, invoice documentation must consist of time
sheets listing hours worked by Work Element identified in the Scope of Work and a
calculation of the applicable hourly payroll rate and fringe benefits earned based on
actual time worked. Time sheets and other applicable fringe benefit information must
be retained for inspection. ' :

For direct non-salary costs, invoice documentation must consist of copies of invoices of

costs, including but not limited to services performed by contractors, reproduction,
computer and communication expense, postage, telephone, supplies and transportation.
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Major items of equipment required for the tasks identified in the Scope of Work may be
purchased with Metro's advance written approval and will be included in the

Agreement as direct costs. The cost of specialized items of equipment will be limited ‘
to the amount of depreciation during the period of use as ascertained at the completion
of the Study. Such items of equipment must be used primarily on, and requnred for, -
work incident to this Agreement, and must be of reasonable cost.

Direct costs will also include reasonable travel expenses that are directly related to
production of a specific product in the Scope of Work, including meals, lodging,
transportation and incidental expenses for personnel while away from their
headquarters overnight. Reimbursement for travel expenses shall be made in
conformance with the established reimbursement policy of the agency claiming such
expenses. Reimbursement of participant travel expenses shall be in accordance with
the contract with the participant.

IfPARTICIPANT uses a project allocation system, PARTICIPANT may submit _
project reports in lieu of time sheets and invoices, provided that the project allocation
report consists of, at a minimum, the following elements: date, description (vendor
name, employee name), reference number and cost.

An overhead rate may be used for portions of direct costs provided that the overhead

rate is adjusted to the actual costs at least annually, and provided that no costs billed

as part of the overhead rate are also billed dlrectly The overhead rate adjustment shall
~ be reflected in an invoice at least annually.

PARTICIPANT s invoice shall contain a statement signed by PARTIC[PANT s
Project Manager certifying that the costs have been incurred in the performance of the
Scope of Work. :

c. Metro will compensate PARTICIPANT directly for each invoice after Metro has
received reimbursement from funding sources consistent with section 5 above Metro
shall coordinate reimbursement requests and payments.

7. Proiect Managers

The overall coordination and direction shall be provided by Metro's Project Manager.
Metro's Project Manager is Rosemary Furfey. PARTICIPANT's Project Manager is
Wade Newbegin. Any change of Project Manager by Metro or PARTICIPANT shall be
noticed in writing to the other party.
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8. Notices

All notices provided for hereunder shall be in writing and sufficient if deposited in the
United States mail, postage prepaid, to the parties addressed as indicated below:

Metro _ Participant

Rosemary Furfey Wade Newbegin, Treasurer
Growth Management Semces Friends of the Clackamas River
Metro 10025 S.W. Allen

600 NE Grand Avenue Beaverton; OR 97005
Portland, OR 97232-2736 -

9. Liability and Indemnity

PARTICIPANT shall indemnify Metro for and hold Metro harmless from all claims
arising out of the negligent acts or omissions caused by PARTICIPANT or
PARTICPANT's officers, employees or agents, subject to the provisions of the Oregon *
Tort Claims Act and the Oregon Constitution. PARTICIPANT shall be liable to Metro
for any damage to Metro's property or injury to Metro's-officers, employees or agents
caused by PARTICIPANT, subject to the provisions of the Oregon Tort Claims Act and
the Oregon Constitution.

Metro shall indemnify PARTICIPANT for, and hold PARTICIPANT harmless from, all
claims arising out of the negligent acts or omissions caused by Metro or Metro's officers,
employees or agents, subject to the provisions of the Oregon Tort Claims Act and the
Oregon Constitution. Metro shall be liable to PARTICIPANT for any damage to
PARTICIPANT's property or injury to PARTICIPANT's officers, employees or agents
caused by Metro subject to the provisions of the Oregon Tort Claims Act and the Oregon
Constltutnon : :

10. Termination for Default

PARTICIPANT shall be deemed to be in material breach if it fails to comply with any
-provisions of this Agreement or if its progress in performance of its obligations is so
unsatisfactory that contract performance of the Scope of Work of this Agreement is
seriously impaired. Prior to termination under this provision, Metro shall provide
PARTICIPANT with written notice of default and allow PARTICIPANT thirty (30) days
within which to cure the defect. In the event PARTICIPANT does not cure the defect
within thirty (30) days, Metro may terminate all or any part of this Agreement for default.

PARTICIPANT shall be paid the contract price only for services performed in accordance
with the manner of performance set forth in this Agreement.
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PARTICIPANT shall be liable to Metro for all reasonable costs.and actual damages
incurred by Metro as a result of a termination for default.

If, after notice of termination; the parties agree or a court finds that PARTICIPANT was
not in default or that the default was excusable, such as a strike, fire, flood or other event
that is not the fault of; or is beyond the control of PARTICIPANT, Metro may allow
PARTICIPANT to continue work, or may treat the termination as a termination for
convenience, in which case the rights of the parties shall be the same as if the termination
had been for Metro's convenience.

11. Termination for Convenience

Metro or PARTICIPANT may terminate all or part of this contract upon determining that
termination is in the public interest. Termination under this paragraph shall be effective
upon delivery of written notice of termination to Metro or PARTICIPANT. Upon
termination under this paragraph, PARTICIPANT shall be entitled to payment in
accordance with the terms of the contract for contract work completed before termination,
and to payment for all reasonable contract close-out costs. Within thirty (30) days after
termination pursuant to this paragraph, PARTICIPANT shall submit itemized invoice for
all unreimbursed work within the Scope of Work of this Agreement completed before
termination and all close-out costs actually incurred by PARTICIPANT. Metro shall not
be liable for any costs invoiced later than thirty (30) days after termination unless
PARTICIIPANT can show good cause beyond its control for.the delay.

12. Applicable Laws -

All applicable provisions of ORS chapters 187 and 279, and all other terms and conditions
necessary to be inserted into pubhc contracts in the State of Oregon, are hereby
incorporated as if such provision were a part of this Agreement including but not limited
to ORS 279.015 to 279.320 and 279.555.

Specifically, it is a condition of this Agreement that participant and all employers working
under this-Agreement are subject employers under the Oregon Worker's Compensation
Law and shall comply with ORS 656.017 which requires them to provide worker's
compensation for all their subject workers.

' 13. Documents are Public Property

All records, reports, data, documents, systems and concepts, whether in the form of
writings, figures, graphs or models which are prepared or developed in connection with
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this project shall become public property. All work products provided by Metro pursuant
to this Agreement shall be made available to PARTICIPANT, and all work products
provided by PARTICIPANT pursuant to this Agreement shall be made available to Metro.

14. Project Records

Comprehensive records an'd documentation relating to the Scope of Work shall be -
maintained by Metro, PARTICIPANT and all of their contractors.

Each party shall establish and maintain books, records, documents and other evidence of
accounting procedures and practices, sufficient to properly reflect all direct and indirect
costs of whatever nature claimed to have been incurred and anticipated to be incurred for -
the performance of this Agreement. To facilitate the administration of the project,
separate accounts shall be established and maintained within Metro's existing accounting
system or set up independently. Such accounts are referred to herein collectively as the
"Project Account." PARTICIPANT shall charge to a Project Account all eligible costs of -
the project. Costs in excess of the latest approved budget, not performed in accordance
with the Scope of Work or attributable to actions which have not received the required
approval of Metro, shall not be considered eligible costs.

15. Audits, Inspections and Retention of Records

Metro, the U.S. Environmental Protection Agency and any of their representatives, shall
have full access to and the right to examine, during normal business hours and as often as
they deem necessary, all of PARTICIPANT's and Metro's records with respect to all
matters covered by this Agreement. Such representatives shall be permitted to audit, .
examine and make excerpts or transcripts from such records, and to make audits of all
contracts, invoices, materials, payrolls and other matters covered by this Agreement. All
documents, papers, time sheets, accounting records and other materials pertaining to costs
incurred in connection with the project shall be retained by PARTICIPANT and Metro
and all of their contractors for three years from the date of completion of the project, or
expiration of the grant agreement, whichever is later, to facilitate any audits or inspection.

A final determination of the allowability of costs charged to the project may be made on .
the basis of an audit or other review. Metro shall notify PARTICIPANT of any
disallowed amounts stating the reasons therefor. Any funds paid to PARTICIPANT in
excess of the amount to which PARTICIPANT is finally determined to be entitled under
the terms of this Agreement constitute a debt to Metro, and shall be returned by
PARTICIPANT to Metro.
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16. Independent Contractor

PARTICIPANT shall be deemed an independent contractor for all purposes, and the

“employees of PARTICIPANT or any of its contractors, subcontractors and the employees
thereof, shall not in any manner be deemed to be the employees of Metro. As such, the
employees of PARTICIPANT, its contractors and subcontractors shall not be subject to
any withholding for tax, social security or other purposes by Metro, nor shall such
contractor, subcontractor or employee be entitled to sick leave, pension benefits, vacation,
medical benefits, life insurance, workers or unemployment compensation of the like from
Metro.

17. Comgliance With Laws and Regulations

Metro and PARTICIPANT shall adhere to all apphcable federal state and local laws,
regulations and policies including, but not limited to those included in "Exhibit B, Federal
Requirements," and those related to Workers' Compensation, those of the Contract Work
Hours and Safety Standards Act, and those relating to equal employment opportunity,
nondiscrimination, and affirmative action including, but not limited to, those regulations
implementing Executive Order No. 11246 of the President of the United States and
Section 402 of the Vietnam Readjustment Act of 1973. Metro and PARTICIPANT shall
adhere to all safety standards and regulations established by Metro for work performed on
its premises or under its auspices. The regulatory authority is 40CFR, Part 31. '

18. Subcontract Inclusions

PARTICIPANT shall include language substantially similar to the language contained in
Exhibit B, Federal Requirements of this Agreement in all subcontracts entered into
pursuant to this Agreement. :

19. Copyright, Patent Rights, Trademarks and Trade Secrets

PARTICIPANT shall hold Metro harmless, indemnify and pay the entire cost of defending
any claim or suit brought against Metro for alleged infringement of a copyright, patent,
trademark or trade secret based on work products supplied by PARTICIPANT or
infringements caused by PARTICIPANT subject to the limits of the Oregon Tort Claims
Act and the Oregon Constitution.

Metro shall hold PARTICIPANT harmless, indemnify and pay the entire cost of defending
any claim or suit brought against PARTICIPANT for alleged infringement of a copyright,
patent, trademark or trade secret based on work products supplied by Metro or
infringements caused by Metro subject to the limits of the Oregon Tort Claims Act and the
Oregon Constitution. :
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20. Subcontractors and Assignments

Neither Metro nor PARTICIPANT shall assign any of their respective rights acquired
hereunder without obtaining prior written approval from the other party. Any attempted
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