@ Metro

. . 600 NE Grand Ave.
Council meeting agenda Portland, OR 97232-2736
Thursday, October 19, 2023 10:30 AM Metro Regional Center, Council chamber,

https://www.youtube.com/watch?
v=_kw5u2z_090,
https://zoom.us/j/615079992, or
877-853-5257 (toll free) (Webinar ID:

615079992)
This meeting will be held electronically and in person at the Metro Regional Center Council Chamber.
You can join the meeting on your computer or other device by using this link:
https://zoom.us/j/615079992, or 877-853-5257 (toll free) (Webinar ID: 615079992).
https://www.youtube.com/watch?v=_kw5u2z_090
1. Call to Order and Roll Call
2, Public Communication
Public comment may be submitted in writing. It will also be heard in person and by electronic
communication (video conference or telephone). Written comments should be submitted electronically
by emailing legislativecoordinator@oregonmetro.gov. Written comments received by 4:00 p.m. the day
before the meeting will be provided to the council prior to the meeting.
Those wishing to testify orally are encouraged to sign up in advance by either: (a) contacting the
legislative coordinator by phone at 503-813-7591 and providing your name and the agenda item on
which you wish to testify; or (b) registering by email by sending your name and the agenda item on
which you wish to testify to legislativecoordinator@oregonmetro.gov. Those wishing to testify in
person should fill out a blue card found in the back of the Council Chamber.
Those requesting to comment virtually during the meeting can do so by joining the meeting using this
link: https://zoom.us/j/615079992 (Webinar ID: 615079992) or 888-475-4499 (toll free) and using the
“Raise Hand” feature in Zoom or emailing the legislative coordinator at
legislativecoordinator@oregonmetro.gov. Individuals will have three minutes to testify unless
otherwise stated at the meeting.
3. Presentations
3.1. Transfer Station Operating Controls Audit Presentation 23-5944
Presenter(s): Brian Evans (he/him), Metro Auditor

Attachments:  Staff Report
Attachment 1



https://oregonmetro.legistar.com/gateway.aspx?m=l&id=/matter.aspx?key=5301
https://oregonmetro.legistar.com/gateway.aspx?M=F&ID=7026c10d-f2b9-4943-bf92-859d282915b0.pdf
https://oregonmetro.legistar.com/gateway.aspx?M=F&ID=21e01d07-7ae1-47e5-9320-d2faf07b0517.pdf
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4, Ordinances (Second Reading)

4.1.

4.2.

4.3.

Ordinance No. 23-1498, For the Purpose of Amending ORD 23-1498
Certain Metro Code Chapters in Title V (Solid Waste) for
Housekeeping updates and to Incorporate Plain Language

Best Practices

Presenter(s): Shane Abma (he/him), Senior Attorney, Metro
Attachments:  Ordinance No. 23-1498

Exhibit A

Exhibit B

Staff Report

Attachment 1
Ordinance No. 23-1499, For the Purpose of Repealing ORD 23-1499
Metro Code Chapter 2.05 (Procedure for Contested Cases)
and Replacing it with a New, Updated Metro Code Chapter

2.05 (Contested Cases Procedures)

Presenter(s): Shane Abma (he/him), Senior Attorney, Metro
Attachments:  Ordinance No. 23-1499
Exhibit A
Staff Report
Attachment 1
Ordinance No. 23-1500, For the Purpose of Repealing ORD 23-1500
Metro Code Chapter 2.03 (Civil Penalties) and Replacing it
with a new Metro Code Chapter 2.03 (Civil Penalties), and

Amending Certain Metro Code Chapters to Align with the
new Chapter 2.03

Presenter(s): Shane Abma (he/him), Senior Attorney, Metro
Attachments:  Ordinance No. 23-1500

Exhibit A

Exhibit B

Exhibit C

Staff Report
Attachment 1



https://oregonmetro.legistar.com/gateway.aspx?m=l&id=/matter.aspx?key=5285
https://oregonmetro.legistar.com/gateway.aspx?M=F&ID=3fe3d7ac-8ffa-4e22-8de3-63d2a6166b18.pdf
https://oregonmetro.legistar.com/gateway.aspx?M=F&ID=a3ca641a-be21-41b1-9c96-5eb35239cafc.pdf
https://oregonmetro.legistar.com/gateway.aspx?M=F&ID=8d0bb1c6-59f8-44e7-9005-3e1ef666d6e5.pdf
https://oregonmetro.legistar.com/gateway.aspx?M=F&ID=29fc65fe-d253-41a6-908c-52b3be794185.pdf
https://oregonmetro.legistar.com/gateway.aspx?M=F&ID=0b77f3e2-44ef-4819-a15e-9220c24a32ff.pdf
https://oregonmetro.legistar.com/gateway.aspx?m=l&id=/matter.aspx?key=5286
https://oregonmetro.legistar.com/gateway.aspx?M=F&ID=38d5416f-350d-4278-bfeb-edec6929b686.pdf
https://oregonmetro.legistar.com/gateway.aspx?M=F&ID=e87f2a6d-cff0-4787-97c0-10ecf4416613.pdf
https://oregonmetro.legistar.com/gateway.aspx?M=F&ID=1c624101-ecbc-4e1b-8396-6f77c86bfadf.pdf
https://oregonmetro.legistar.com/gateway.aspx?M=F&ID=78c7f872-089f-4cc5-860b-f3c9c33c5cb0.pdf
https://oregonmetro.legistar.com/gateway.aspx?m=l&id=/matter.aspx?key=5287
https://oregonmetro.legistar.com/gateway.aspx?M=F&ID=670772eb-7d66-432e-84b4-c47fa774a3d6.pdf
https://oregonmetro.legistar.com/gateway.aspx?M=F&ID=17a51eaa-1d20-41a2-82bd-04a4961bed2c.pdf
https://oregonmetro.legistar.com/gateway.aspx?M=F&ID=8ba22178-252e-4aac-abe8-678747e80c2b.pdf
https://oregonmetro.legistar.com/gateway.aspx?M=F&ID=d1d7cfa6-2862-43af-a72c-99bc060b8c5e.pdf
https://oregonmetro.legistar.com/gateway.aspx?M=F&ID=02526dc1-3227-4260-8d40-50fbf275573e.pdf
https://oregonmetro.legistar.com/gateway.aspx?M=F&ID=a58f1264-c5e4-4063-9596-6d2843e7f745.pdf
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5.

6.

7.

8.

4.4. Ordinance No. 23-1501, For the Purpose of Amending ORD 23-1501
Metro Code Chapter 5.09 (lllegal Disposal) to Align it with
the new Metro Code Chapter 2.05 (Contested Cases) and

Incorporate Plain Language Best Practices

Presenter(s):

Attachments:

Other Business

Shane Abma (he/him), Senior Attorney, Metro
Ordinance No. 23-1501

Exhibit A

Exhibit B

Staff Report
Attachment 1

5.1 Strategic Targets Discussion 23-5945

Presenter(s):

Attachments:

Marissa Madrigal (she/her/ella), Chief Operating Officer,
Metro

Andrea Celentano (she/her), Policy Advisor, Metro

Val Galstad (they/them), Program Director, Metro

Ina Zucker (she/her), Program Director, Metro

Draft Res. No. 23-5362

Exhibit A

Staff Report

Chief Operating Officer Communication

Councilor Communication

Adjourn



https://oregonmetro.legistar.com/gateway.aspx?m=l&id=/matter.aspx?key=5288
https://oregonmetro.legistar.com/gateway.aspx?M=F&ID=b9bdbe54-279b-4ecf-ac0d-cd05b64e17cb.pdf
https://oregonmetro.legistar.com/gateway.aspx?M=F&ID=6c498001-9c72-4552-a301-d9b5bbc70c75.pdf
https://oregonmetro.legistar.com/gateway.aspx?M=F&ID=8687f80f-4962-4c36-bc00-b0614dcc20a9.pdf
https://oregonmetro.legistar.com/gateway.aspx?M=F&ID=250e8974-1f58-48bf-9474-d5b1de3db350.pdf
https://oregonmetro.legistar.com/gateway.aspx?M=F&ID=fe35b863-b9aa-4b87-9623-2d358ca63a4a.pdf
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Metro respects civil rights

Metro fully complies with Title VI of the Civil Rights Act of 1964, Title Il of the Americans with Disabilities Act, Section 504 of the Rehabilitation Act and other
statutes that ban discrimination. If any person believes they have been discriminated against regarding the receipt of benefits or services because of race, color,
national origin, sex, age or disability, they have the right to file a complaint with Metro. For information on Metra's civil rights program, or to obtain a discrimination
complaint form, visit oregonmetro.gov/civilrights or call 503-797-1830. Metro provides services or accommodations upon request to persons with disabilities and
people who need an interpreter at public meetings. If you need a sign language interpreter, communication aid or language assistance, call 503-797-1890 or TDD/TTY
503-797-1804 (8 a.m. to 5 p.m. weekdays) 5 business days before the meeting. All Metro meetings are wheelchair accessible. Individuals with service animals are
welcome at Metro facilities, even where pets are generally prohibited. For up-to-date public transportation information, visit TriMet’s website at trimet.org

Théng béo vé sw Metro khéng ky thj ctia

Metro tdn trong dan quyén. Mudn biét thém théng tin vé chuong trinh dan quyén
clia Metro, hodic mudn Iy don khiu nai vé sy ki thi, xin xem trong
www.oregonmetro.gov/civilrights. Néu quy vi cdn thong dich vién ra ddu bang tay,
trg gitip vé tiép xtc hay ngdn ngit, xin goi s6 503-797-1700 (tir 8 gitr sang dén S gidy
chiéu vao nhirng ngay thudng) trudc budi hop 5 ngay lam viée.

MNoeigomneHHa Metro npo 3a6opoHy gUCKpUMIHaLT

Metro 3 NoBaroko CTaBUTLCA A0 FPOMAAAHCHKMX Npas. [NA OTPUMAHHA iHpOpMaLi
npo nporpamy Metro i3 3axMcTy rpomagAaHCcbKMX npas abo Gopmu ckapru npo
AWCKPUMIHaLIO BiggiaaiiTe caT www.oregonmetro.gov/civilrights. abo Akwo Bam
notpibeH nepeknagay Ha 36opax, 4R 3340BONEHHSA BALWOro 3anNuTy 3aTenedoHyiite
33 Homepom 503-797-1700 3 8.00 ao 17.00 y poboudi gHi 3a n'AaTb poboumx aHie go
36opie.
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Ogeysiiska takooris la’aanta ee Metro

Metro waxay ixtiraamtaa xuquugda madaniga. Si aad u heshid macluumaad ku
saabsan barnaamijka xuquugda madaniga ee Metro, ama aad u heshid wargadda ka
cabashada takoorista, boogo www.oregonmetro.gov/civilrights. Haddii aad u baahan
tahay turjubaan si aad uga gaybqaadatid kullan dadweyne, wac 503-797-1700 (8
gallinka hore illaa 5 gallinka dambe maalmaha shagada) shan maalmo shaqo ka hor
kullanka si loo tixgaliyo codsashadaada.
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Paunawa ng Metro sa kawalan ng diskriminasyon

Iginagalang ng Metro ang mga karapatang sibil. Para sa impormasyon tungkol sa
programa ng Metro sa mga karapatang sibil, o upang makakuha ng porma ng
reklamo sa diskriminasyon, bisitahin ang www.oregonmetro.gov/civilrights. Kung
kailangan ninyo ng interpreter ng wika sa isang pampublikong pulong, tumawag sa
503-797-1700 (8 a.m. hanggang 5 p.m. Lunes hanggang Biyernes) lima araw ng
trabaho bago ang pulong upang mapaghigyan ang inyong kahilingan.

Notificacién de no discriminacién de Metro

Metro respeta los derechos civiles. Para obtener informacién sobre el programa de
derechos civiles de Metro o para obtener un formulario de reclamo por
discriminacion, ingrese a www.oregonmetro.gov/civilrights . Si necesita asistencia
con el idioma, llame al 503-797-1700 (de 8:00 a. m. a 5:00 p. m. los dias de semana)
5 dias laborales antes de la asamblea.

YeepomneHue o HeAONYLWEHWM AUCKPUMMHALMK OT Metro

Metro yeaxaeT rpaxaaHCKMe Npasa. Y3HaTe o nporpamme Metro no cobatoaeHuo
rPXKAAHCKUX Npas v NoNy4uTb Gopmy #anobbl 0 AMCKPUMUHALMM MOXKHO Ha BeO-
caiite www.oregonmetro.gov/civilrights. Ecnv Bam HyskeH nepesoauvk Ha
obuiecteeHHOM cob6paHuK, OCTaBbTE CBOW 3aNpoc, NO3BOHMB No Homepy 503-797-
1700 e pabouve gHu ¢ 8:00 Ao 17:00 1 3a NATL pabounx AHer Ao AaTel COBPaHKA.

Avizul Metro privind nediscriminarea

Metro respecta drepturile civile. Pentru informatii cu privire la programul Metro
pentru drepturi civile sau pentru a obtine un formular de reclamatie impotriva
discriminarii, vizitai www.oregonmetro.gov/civilrights. Daca aveti nevoie de un
interpret de limba la o sedinta publicd, sunati la 503-797-1700 (intre orele 8 si 5, in
timpul zilelor lucrétoare) cu cinci zile lucrdtoare inainte de sedintd, pentru a putea sa
vd rdspunde in mod favorabil la cerere.

Metro txoj kev ntxub ntxaug daim ntawv ceeb toom

Metro tributes cai. Rau cov lus ghia txog Metro txoj cai kev pab, los yog kom sau ib
daim ntawv tsis txaus siab, mus saib www.oregonmetro.gov/civilrights. Yog hais tias
koj xav tau lus kev pab, hu rau 503-797-1700 (8 teev sawv ntxov txog 5 teev tsaus

ntuj weekdays) 5 hnub ua hauj lwm ua ntej ntawm lub rogj sib tham.

January 2021
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Transfer Station Operating Controls:

Strengthen management practices to reduce risks

September 2023
A Report by the Office of the Auditor

Brian Evans
Metro Auditor

Maggie Muldrew

Senior Management Auditor



Metro Accountability Hotline

The Metro Accountability Hotline gives employees and citizens an avenue to report misconduct,
waste or misuse of resources in any Metro or Metro Exposition Recreation Commission (MERC)
facility or department.

The Hotline is administered by the Metro Auditor's Office. All reports are taken seriously and
responded to in a timely manner. The auditor contracts with a hotline vendor, EthicsPoint, to
provide and maintain the reporting system. Your report will serve the public interest and assist
Metro in meeting high standards of public accountability.

To make a report, choose either of the following methods:

Dial 888-299-5460 (toll free in the U.S. and Canada)
File an online report at www.metroaccountability.org

Transfer Station Operating Controls 2 The Office of Metro Auditor
September 2023



600 NE Grand Ave
Portland, OR 97232-2736
TEL 503 797 1892, FAX 503 797 1831

Brian Evans
M e‘t ro Metro Auditor

MEMORANDUM
September 27, 2023

To: Lynn Peterson, Council President
Ashton Simpson, Councilor, District 1
Christine Lewis, Councilor, District 2
Gerritt Rosenthal, Councilor, District 3
Juan Carlos Gonzalez, Councilor, District 4
Mary Nolan, Councilor, District 5
Duncan Hwang, Councilor, District 6

From: Brian Evans, Metro Auditor
Re: Audit of Transfer Station Operating Controls

This report covers the audit of transfer station operating controls. The purpose was to determine
whether Metro had effective policies and procedures to manage operating risks. It assessed the health
and safety program, contract management, point-of-sale system, and other aspects of the current
operating environment that impact Metro’s ability to provide solid waste services.

The audit found gaps in roles and responsibilities for transfer station operations that increased health
and safety, and financial risks. Procedures to manage some risks were underdeveloped or not assigned.
Ad hoc management practices reduced transparency and accountability for transfer station operations.

Garbage and recycling services do not draw a lot of attention when working well, but if they are unable
to meet the public’s needs it can have a profound effect on their trust in government. The weaknesses

identified in this report indicate a lack of basic management practices and commitment to a long-term

vision for Metro’s part of the regional solid waste system. It will take sustained attention at the highest

levels of the organization to overcome these challenges.

We have discussed our findings and recommendations with Marissa Madrigal, COO; Carrie McClaren,
Metro Attorney; Holly Calhoun, Deputy COO; Andrew Scott, Deputy COO, Marta McGuire, WPES
Director; Brian Kennedy, CFO; Rachel Tull, CIO; Cary Stacey, WPES Deputy Director; Tom Chaimoyv,
Garbage & Recycling Program Director; Courtney Patterson, Asset and Environment Stewardship
Program Director; Debbie Humphrey, Metro Central Superintendent; and Matt Tracy, Metro South
Superintendent. I would like to acknowledge and thank all the employees who assisted us in completing
this audit.

The Office of Metro Auditor 3 Transfer Station Operating Controls
September2023



S Metro’s Waste Prevention and Environmental Services (WPES) department
umma ry manages two publicly-owned solid waste transfer stations in the region;

Metro South and Metro Central. Together these facilities process about 39%
of the waste generated in the region.

Transfer station operations present significant safety, financial, and
environmental risks. The purpose of this audit was to determine whether
Metro had effective policies and procedures to manage these risks.

The audit found the effectiveness of the health and safety program was
reduced by shared responsibilities among and within Metro departments
and external contractors. Policies and procedures were not kept up to date,
required training was not offered or completed, and oversight of program
effectiveness was not done.

Transfer station operations depend on contractors to provide services. The
audit found risk management tools were not used consistently. Insufficient
risk assessment and contract administration planning increased the chance

of WPES not getting what it paid for or paying more that it should have.

Significant compliance issues with WPES’ contracts for diesel fuel and
household hazardous waste were identified during the audit. This led to
overpayments to the fuel contractor, and non-compliance with household
hazardous waste reporting requirements.

The complexity of the South operating contract shows how critical it is to
document roles and responsibilities for contract management. The contract
is over 650 pages long and has a complex payment structure. We were told a
new Central operating contract was likely to be structured like South’s. If
this is the case, WPES may need to allocate additional resources for contract
management.

Transfer station operations are at a pivotal moment. South has been
operating for 40 years and Central for 33 years. The same point of sale
system has been used for over 35 years. In several areas, current operating
risks are exacerbated by lack of clarity about what will happen next. This
makes it difficult for employees and management to make best use of
available resources. Without additional clarity, it is more likely that resources
will be used for efforts that may be at cross-purposes.

The audit included 20 recommendations. Twelve were designed to
strengthen internal controls and contract risk management practices for
transfer station operations. Two focused on ensuring compliance with
internal processes. The final six recommendations were related to reducing
gaps and overlaps in WPES oversight.

Transfer Station Operating Controls 4 The Office of Metro Auditor
September 2023



Background

Metro’s Waste Prevention and Environmental Services (WPES) department
manages two publicly-owned solid waste transfer stations in the region.
Metro Central (Central) is in Portland’s northwest industrial area. Metro
South (South) is in Oregon City. Together these facilities process about
39% (approximately 600,000 tons) of the waste generated in the region. In
addition to garbage both facilities accept household hazardous waste.

Exhibit1 Metro owns two solid waste transfer stations
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Both transfer stations are operated by a combination of Metro employees
and contracted employees. At each site, Metro employees staff the scale
house where loads are weighed and payments are processed. They also staff
the household hazardous waste program at each facility. Contracted
employees staff the transfer station, which includes moving material once it
is inside the bays, compacting it, and loading it into semi-trailers for
transport to the landfill or other processing facility.

Although both transfer stations provide similar services and have co-
managed operations, there are some variations between them. Central
accepts commercial food waste, but South does not. Traffic management at
South is staffed by Metro employees. At Central, contracted employees
direct traffic.

There are also variations in the number of customers served and volume of
material received at each station. South serves a larger number of self-haul
customers compared to Central. Central has more commercial customers
who bring larger loads compared to South. As a result, South manages more
transactions and customers daily.

The Office of Metro Auditor
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Exhibit 2

In addition to onsite operations, other contractors provide critical services at
both transfer stations. WPES contracts with a trucking firm to deliver
material to the landfill and has a separate contract with the landfill operator.
Another contract provides diesel fuel for transportation. There are also
several contracts to process and transport household hazardous waste.

WPES is organized into five divisions. The Garbage and Recycling
Operations division includes the employees who work onsite at Central and
South. Several other divisions are also involved in aspects of transfer station
operations including processing payments to vendors, managing contracts,
environmental compliance, and safety. At least one person from four of the
five WPES divisions had some role in the parts of transfer station operations
reviewed in this audit. Several other departments support transfer station
operations including Finance and Regulatory Services (FRS), Information
Technology & Records Management (ITRM), Human Resources (HR),
Capital Asset Management (CAM), and the Office of Metro Attorney
(OMA).

Employees in several WPES divisions are involved in transfer
station operations

Five Divisions

Waste Prevention & Environmental
LSS Services

Other departments

involved in transfer station

operations

Finance & Regulatory Services
Asset & Environmental Services Process some contract pa
GRO aa'bﬁégg;hﬁgc(vdbﬁ%pempm AES Contract managers, facility assessments, FRS m#w;“& wwzfy?emm
Sasod EHito; CPCIoton environmental compliance, and safety compensation information
Pe Policy & Compliance Office of the Director ITRM M;na‘m S
Process some contract payments & Transfer sta f I
Ko Yo A B ransfer statlon staffing analysis Support the point-of-sale system
C ity Services & Ed ] Humen online training system
GSE Not directly involved in transfer station R mm;n %
operations
Capital Asset Management
CAM Transac P
OMA Office of Metro Attorney
Contract dispute resolution

Source: Auditor’s Office analysis of Waste Prevention and Environmental Services’ organizational chart

WPES is Metro’s second largest department. Expenditures in FY2021-22
were about $86 million, which was 12% more than it was five-years ago.

Materials and Service expenditures, which includes payments to contractors,
accounted for about 73% followed by personnel costs at 25%. Capital outlay
accounted for 2%. The department employed 193 full-time equivalent
employees in the FY2021-22, which was 58% higher compared to five-years
ago.

Transfer Station Operating Controls
September 2023
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Exhibit 3 Expenditures grew by 12% over the last five years
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Over the last five-years, revenue from charges for services increased by 17%
which was faster than expenditures (12%). During the same time, WPES
spent a significant amount of its reserves. Usually when revenue rises faster
than expenditures there is less need to use fund balances. About 57% ($15
million) of the decreasing balance occurred between FY2020-21 and
FY2021-22.

Exhibit4 Revenue from service charges rose while the fund balance

decreased
5120 Charges for
$100 Services
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S
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Source: Auditor’s Office analysis of audited expenditures and revenues adjusted for inflation
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Results

Transfer station
operations
present significant
risks

Metro’s transfer station operations are at a critical moment in time. The
global pandemic created significant challenges. Intense weather events like
snow and ice storms, poor air quality, and extreme heat have closed the
stations on several occasions in recent years. Long-serving employees have
retired, or will retire, in the coming years. Buildings, equipment, and the
point-of-sale system all require substantial investments.

In addition to these challenges, the audit found there were gaps in roles and
responsibilities for transfer station operations that increased health and
safety, and financial risks. Procedures to manage some risks were
underdeveloped or not assigned. Ad hoc management practices reduced
transparency and accountability for transfer station operations.

Audit results are summarized in five sections each with significant findings.
. Transfer station operations present significant risks
. Shared responsibilities increased health and safety risks

. Roles and responsibilities for contract management were undefined
and inconsistent

. A long-term vision is needed to stabilize operations

. Successful change management requires leadership

The weaknesses identified in this report indicate a lack of basic management
practices and commitment to a long-term vision for Metro’s part of the
regional solid waste system. Garbage and recycling services do not draw a lot
of attention when working well, but if they are unable to meet the public’s
needs it can have a profound effect on their trust in government. The variety
of stakeholders who may be affected by any change from the status quo,
puts Metro at risk of using its resources for initiatives that are at cross-
purposes. It will take sustained attention at the highest levels of the
organization to overcome these challenges.

Transfer station operations present significant safety, financial, and
environmental risks. During the audit, we learned of several incidents that
show how quickly things can escalate when procedures are not followed and
managers do not monitor compliance.

Household hazardous waste (HHW) programs present the most obvious
challenges because they are expected to take the most challenging materials.
However, garbage and recycling loads can also present significant risks if they
are not stored propetly or contain dangerous materials. To ensure safety, all
loads need to be propetly screened and managed to effectively deal with
potential hazards like lithium batteries, asbestos, or unknown chemicals.

The first interview for this audit had to be delayed because a toxic gas leak
closed South. Other interviews were delayed because of an emergency at
Central. The incident report indicated that the phones at the HHW building
were not able to dial 911 during the emergency. A Metro Councilor learned
that a fire occurred at South as the Metro Auditor was briefing them about
risks identified during the audit.

Transfer Station Operating Controls
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Public and employee

safety

Below are other examples that show the significance and breadth of risks
associated with transfer station operations. In each of these cases policies
and procedures were not known by employees or not followed. Had they
been, some of the risks would have been reduced. This shows the
importance of managers monitoring compliance and initiating corrective
actions so that inherent risks do not become catastrophic.

On December 1, 2021, radium was dropped off at the South HHW facility.
Employees contacted the State of Oregon’s Radiation Protective Services
(RPS) to get guidance on how to handle it. RPS inspected the material the
next day but did not remove it. The radium was stored behind the truck
wash station, which was closed as a result. The material remained on site for
a little over four months in total.

RPS stated that human safety risks were low as long at no one was within
three feet of the material for an extended period of time. Metro employees
followed up with RPS several times in December and February. RPS
inspected the items again at the end of January. Their readings indicated the
material was still highly radioactive and a significant threat to human health.
RPS stated that they would not be able to remove the material until April
2022 at the earliest.

In response, Metro hired another contractor who inspected and repackaged
the material on March 10, 2022. The contractor provided their report to
Metro on March 21, 2022. The report confirmed that extreme caution
should be used when handling the radium or working near the material.
After the radium was repackaged, the report stated that the exposure rate
outside the fenced off area met the safety standard. The material was
removed from Metro South on April 7, 2022.

We identified potential misalignhments in policies and procedures related to
this incident. There appeared to be inconsistent guidance for contractors and
Metro employees. The guidance for contractors stated that all radiation
incidents should be treated as an emergency. Guidance for Metro employees
was less definitive. The differences may have impacted who at Metro was
notified about the incident and how it was documented.

On March 23, 2022, South was evacuated when a grenade was found.
Employees evacuated the buildings and congregated near the truck wash as
specified in the emergency response plan. That meant employees ended up
gathered near radioactive material while waiting for the bomb squad to
respond. Fortunately, employees were near the material for less than an hour
which reduced health risks. Nevertheless, these incidents show how
important it is to have enough space to store harmful materials away from
people, and the need to make timely decisions to minimize risks.
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Cost containment Informal management of the diesel fuel contract led to at least $125,000 in
overpayments. The contract dispute also cost about $33,000 for a forensic
accountant to document the extent of overpayments, as well as staff time in
WPES and OMA to investigate and gather information.

Fuel invoices did not specify the actual fuel type provided and the fueling
station was not set up to monitor the type of fuel used, which was a
condition of the contract. WPES had not inspected the facility since June
2019, which meant one of the conditions of the contract’s scope of work
was not verified prior to awarding a new contract.

While the contract dispute was being investigated, WPES contracted with
another diesel fuel provider. Several months after the new provider was
engaged, employees were still working to ensure the appropriate rate was
being charged.

Environmental WPES’ primary contractor to transport and dispose materials collected at
steward Shlp each HHW facility did not provide certification of treatment or disposal for
over 370 shipping manifests since 2016. This means Metro does not know
what happened to the material after it was collected by the contractor.

Each manifest had several materials, and each required its own certification
within one or two years of collection. Based on data provided by WPES, it
appears that at least 3,400 items (i.e., barrels, pallets, etc.) have not been
documented as required by the contract.

We also received data that indicated other contractors who have
transported HHW materials have not provided required documentation for
some shipments dating back to 2009. Without these documents, WPES
cannot provide assurance to the public that their HHW materials were
disposed of properly.

Shared  The audit found the effectiveness of the health and safety program was
e reduced by shared responsibilities among and within Metro departments and
responsi bilities external contractors. Despite three departments, and five cross-functional
: committees being involved in the program, significant gaps were evident.
increased health Policies and procedures were not kept up to date, required training was not
and Safety risks  offered or completed, and oversight of program effectiveness was not done.

To be effective, each part of the overall program needs to have a defined
role and the program needs oversight. When clearly defined, duplication of
efforts or gaps in coverage can be avoided. Gaps in coverage increase the
chances that some risks to workers and the public are not adequately

addressed.

Transfer Station Operating Controls 10 The Office of Metro Auditor
September 2023



Policies were not  Transfer station operations are required to follow laws, policies, and
reviewed and  procedutes to protect employee health and safety. Legal requirements come

u pd ated as required from occupational safety and health laws at the state and federal level. Metro
has several policies and procedures to ensure alignhment with these
requirements. These policies and procedures apply to WPES contractors and
are referenced in operating contracts. Many health and safety policies are
required to be reviewed annually to evaluate their effectiveness and accuracy.
The annual reviews are supposed to be documented with signatures and
dates. The audit found that reviews were not completed in a timely way for
eight of the ten policies included in the audit.

The value of annual reviews was to ensure that staff were adhering to
required procedures. By identifying deficiencies early, employers can make
modifications to improve practices that support safe working conditions.
Continued use of outdated policies and lapses in reviews could put workers
at higher risk of injury and Metro at risk of non-compliance with legal
requirements.

Exhibit 5 Policy evaluations were not current for eight of ten policies

. . Last
Metro policy Requirement Review Current
Review annually for
Hot Work Procedure . 2014 No
effectiveness

Confined Spaces Evaluate annually 2014 No

Respiratory Protection Evaluate effectiveness 2015 No

Job Hazard Analysis Evaluate compliance 2016 No

Powered Industrial Trucks II | Evaluate compliance 2016 No

Energy Isolation Procedure Evaluate compliance 2017 No

Elevated W(.)rk (Fall Evaluate compliance 2020 No

Protection)

Bloodborne Pathogens Annual review 2020 No

Heat Illness ‘Preventlon Evaluate worksite 2022 Yes
Policy adherence

Wildlife Smoke Protection Evaluate worksite 2022 Yes
Policy adherence

Source: Auditor’s Office evaluation of internal policies (as of 6/22/2023)

In addition to managing its own health and safety program, WPES also
oversees contractor health and safety requirements. Provisions in South and
Central operating contracts require adherence to Metro’s policies and
procedures. The purpose of oversight is to ensure contract terms are met.

We found that the health and safety contract requirements lacked oversight.
At South, oversight was assigned, but the employee in that role had no
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knowledge of the assignment and no prior involvement in contract
management. At Central, responsibility for health and safety oversight was
not assigned, but the superintendent stated that safety is discussed and
documented in the monthly meetings, where staff are in attendance.

Required trainings Health and safety policies also require wotkers to provide training. Annual

q g yp q p g

were not completed training is intended to educate employees on hazards and provide guidance
to promote safe work practices.

Transfer station workers encounter various types of hazards on the job. For
example, in 2022, a near-miss incident at one of the transfer stations
involved bags of broken and loose sharps containers. At another location, an
unsecured container of sharps fell down a hazardous waste technician’s arm.
While no injuries were sustained, improper disposal of sharps containers had
been an ongoing issue. These types of incidents show the importance of
training to help employees prepare for the hazards they may face on the job.

Training for dealing with bloodborne pathogens was one of the required
trainings for all employees at risk of exposure to bloodborne pathogens or
potentially infectious materials. Records showed that only four of the 58
employees meeting these criteria in 2022 completed training. This was an
improvement from the prior year when no bloodborne pathogen trainings
were documented.

Training deficiencies were also found when evaluating records for employees
who work in hazardous waste positions. These employees encounter some
of the most difficult types of material delivered to the transfer stations. This
can include battery acids, toxic and corrosive chemicals, explosive devices,
and weapons.

Hazardous waste employees also serve as emergency responders for
incidents in any part of the transfer station. By rule, they are required to
complete an initial series of hazardous waste operator emergency response
trainings and retrain annually. Training documentation showed 23% of
employees did not receive the annual refresher training in 2022.

WPES also required completion of annual safety trainings in other areas.
Incomplete training requirements were found for asbestos awareness, hazard
communication, and radiation safety. Fifty-seven percent of employees did
not have training in asbestos awareness, which is a commonly encountered
hazardous waste material. When trainings are not completed it not only put
workers at risk, but also the public who visit transfer stations.
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Exhibit 6 Lack of training can increase risk

Radiation Safety

Asbestos Awareness

ANNUAL TRAINING REQUIREMENT

Hazard Communication”

B Employees with no training in 2022

Sonrce: Anditor’s Offfice analysis of training records
"t is possible that up to 63% of employees did not complete this training. Management stated that six employees took
the course who were not included in the training records we received.

WPES contractors are also required to complete training. The South
contract requires contractors to report a schedule of trainings in their
annual report. The Central contract does not have the same requirement;
however, contractors also include a schedule of trainings in their annual
report. While the contractors have their own system for employee training,
they are required to comply with federal, state, and local regulations, which
includes training. Our review of contract terms and annual reports revealed
possible lapses in meeting requirements related to training.

Our review of incident reports and monthly meeting summaries revealed
the frequency and variety of health and safety issues that can arise at the
transfer stations. This is why training is so important to ensure worker and
public safety. Exhibit 7 contains a listing of some of the incidents in 2022
that appeared to be related to the topics covered in required trainings.
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Exhibit 7 Incidents related to the topics covered in required trainings

reveal risks to workers and the public

Date Details

3/23/2022 | Grenade found in bag on bay 2 tipping floor
4/3/2022 Customer slipped

4/4/2022 Truck with fire in hopper routed to Central
4/8/2022 Employee hit head with customer rear window
4/14/2022 Drum of toxic/corrosive aerosol spilled

5/19/2022 | Pressurized cylinder caused fire in pit

5/19/2022 Worker lost control of forklift causing oil paint spill
6/10/2022 Loose sharps found in load

6/18/2022 Fire broke out in pile staged in bay 3

6/20/2022 Employee swinging spike hammer to open containers
6/21/2022 Spotter noticed suspected asbestos dumped in bay 1
7/2/2022 Binary explosive

7/12/2022 Customer given okay to bring in cannon ball relic
7/14/2022 Customer broke arm unloading vehicle in bay 2
7/14/2022 Asbestos bags accepted in public bay 1

8/3/2022 Can crusher failed and was not locked out for safety
8/15/2022 Trailer caught fire onsite near gravel lot

8/17/2022 Customer brought in radioactive uranium nitrate
8/24/2022 Lithium battery combusted causing fire

9/5/2022 Fire in transfer station building

9/6/2022 Evacuation due to sulfur dioxide leak on sort line
10/13/2022 | Faulty acid spill neutralizer delayed response
10/13/2022 | Evacuation due to unknown chemical vapors in bay 2
10/27/2022 | Suspected blood on station floot

10/28/2022 | Tear gas canister found on sort line

11/5/2022 Suspected asbestos found in parking lot
11/16/2022 | Radiation detection equipment errors

Source: Auditor’s Office review of incident reports that appeared to be related to topics addressed in required trainings
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Incident data may
not be complete or
accurate

Few incidents
were formally
investigated

Two systems of reporting incidents were used during 2022. Reports were
filed either electronically through the official incident report management
system, or manually using a paper report form. During the audit we saw
indications that incidents reported through the official system may not
provide complete and accurate information. We received summary reports of
incidents filed through the official system during 2022 for both transfer
stations. The report showed a total of 144 incidents. After comparing these
incidents to other sources of information, we found 60 additional incidents,
or 29%, that were reported manually, outside the official incident report
management system.

Metro requires employees to report incidents immediately after an event.
This includes accidents, near misses, and property damage whether by
employees or contractors. Prompt reporting and investigating of incidents
helps to identify hazards so controls can be implemented to prevent a
recurrence. Reporting could also help determine when changes to job
functions are needed or retraining required.

There was one instance of an employee verbally reporting incidents at a
monthly meeting for South that may not have been captured in a timely way.
Both WPES employees and contractors were supposed to report through the
incident system. Any gaps or delays in reported incidents could prevent
effective risk management.

Incident reports may also be required to meet legal requirements. For
example, we were told open flame fires were supposed to be reported to
Oregon’s Department of Environmental Quality. Meeting summaries
showed that Metro had to remind the contractor at South about the
reporting requirement on several occasions in 2022.

Initial incident responses can help address immediate risks by restricting
access or containing and moving a hazard to a temporary staging area.
However, an equally important aspect of incident reporting is that it can
identify trends over time and help management prioritize actions to prevent
serious incidents from reoccurring.

We heard there was insufficient data in the incident system to evaluate
trends. Formal investigations were conducted on a discretionary basis. The
written investigation policy provided for review was more than 5 years old
and not reflective of current incident reporting practices.

In the absence of an updated policy, staff feedback was used as the basis to
determine what should be done in response to specific incidents. We were
told that if an incident report of something major was incomplete or
clarification was needed, an after-action review (AAR) was done. AARs were
supposed to document additional details of the incident as well as corrective
actions that should be taken.

During 2022, there were a total of 204 reported incidents when information
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from monthly meeting summaries and the official incident tracking system
were combined. Only two of them resulted in an AAR.

Formalizing the AAR process within the WPES health and safety program
would help to standardize follow-up responses to incident reporting. During
the audit, we received a draft health and safety action plan which indicated
WPES had begun work on formalizing its policy and procedures. It will be
important to prioritize these efforts and put them into operation as soon as
possible.

Health and safety = We found health and safety goals were not prioritized in the most recent
goa Is were not  regional plan. In 2019, Metro adopted the 2030 Regional Waste Plan. The
prioritized in the plan was intended to be used to guide regional policy and WPES’ budget

riorities.
most recent P

reg ional pla n In the previous version of the plan from 2008, language related to worker
health and safety was clear and direct. Those objectives stated that WPES
would:

. Place a high priority on worker health and safety.

. Reduce injuries by automating operations where effective.

. Implement health and safety plans that meet or exceed current
minimum legal standards.

In the current plan, there was only one goal related to worker health and
safety. An indicator used to measure success was the number of worker
injuries. The most recent performance update from January 2023 stated that
WPES was on track to meet this goal in 2020 and 2021, but no data was
provided. Another part of the performance report stated that indicators to
evaluate the goal was in progress.

After more than 30 years operating the two transfer stations, it is unclear
why more time would be needed to evaluate performance on this goal.
Workers” compensation and incident data, captured prior to the current
incident reporting system, should have been available to evaluate
performance. Strengthening health and safety priorities in the regional plan
and conducting reliable performance assessments should be prioritized to
ensure the transfer stations have adequate resources to operate safely.

Roles and  Transfer station operations depend on contractors to provide services. The
i audit identified at least 15 contracts for various aspects of operations. We
responsi bilities for reviewed a sample of provisions from four of them to determine how
contract oversight was managed. There was little documentation of roles and
manageme Nt are responsibilities, so we had to interview employees from several WPES
undefined and divisions and FRS to understand who was involved.

INconsistent  pyocurement services developed guidelines to help employees manage
contracts effectively. The purpose was to evaluate risks even before the
procurement process began. Employees were directed to proactively
structure the solicitation, evaluations, and compliance monitoring activities
appropriately to guard public resources.
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Exhibit 8

Criteria was available to help employees determine what constituted high
risk. Contracts that meet the criteria were expected to have a contract
administration plan to manage them. Contract administration plans are
supposed to be created by a multi-disciplinary team and be reviewed and
approved by risk management.

The audit found WPES did not use tools consistently. Two contracts were
not identified as high risk but had a contract administration plan. One
contract that was not identified as high risk met the criteria for being high
risk. Only two of the six contract administration plans had documented
approvals as required. Some contracts that were identified as high risk and
had a contract administration plan were not updated when significant
changes were made in their scopes of work.

Insufficient risk assessment and contract administration planning increased
the chance of WPES not getting what it paid for or paying more that it
should have. Our review of a sample of contract provisions in four contracts
indicated contractors were not in compliance with some contract
requirements. When employees became aware of performance issues, they
did not use all the available tools to hold contractors accountable.

There was no monitoring for compliance with procurement guidelines either
by Procurement Services in FRS or by senior management in WPES. The
contracts we reviewed that were most closely aligned with the procurement
guidelines were over 10 years old, but their contract administration plans had
not been updated when major changes to the scopes of work occurred. We
also learned of some additional agreements in the form of Memorandums of
Understanding (MOU) that WPES employees had reached with external
parties. These examples raised questions about who had authority to sign
agreements on Metro’s behalf.

Risk management processes were inconsistent in four
sampled contracts

Purpose Contract Duration Risk Risk Mgt.
Value* Identified Plan Date
Central Operations” $79 million | 2010-2023  Renewal 2010
South Operations S57 million = 2020-2024  None Undated
Diesel Fuel? $25 million = 2020-2024 | Financial Undated
HHW Disposal S3 million 2022-2029 | None N/A

Source: Auditor’s Office analysis of files as of February 2023
*Includes amendments as of February 2023
"Separate memorandum of understanding in place related to the contracted services

The South contract administration plan was the only one that included a
breakdown of responsibilities for specific contract requirements. The other
two plans in our sample described compliance monitoring activities in
general terms and assigned them either to the onsite transfer station manager
or employees involved in processing payments.
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Through interviews, we learned that there were generally three roles related
to transfer station operating contracts.

. Employees who work at South and Central manage day-to-day
operations. These employees are part of the Garbage and Recycling
division in WPES.

. Other employees reconcile invoices and initiate payments for
services. These employees were part of the Policy and Compliance
division of WPES or were embedded FRS employees.

. Contract managers created the administrative plans and served as
liaisons between on the ground personnel and those who process
payments. These employees were part of a group of planning
employees in the Asset and Environmental Stewardship division of
WPES.

Each of these roles would benefit from additional documentation and
checklists to know what is expected. There were detailed requirements in
each contract and limited resources, so having clarity about the frequency
and amount of time that should be spent monitoring each provision is
essential.

Onsite personnel, led by each station’s superintendent, rely on subject matter
specialists (i.e., maintenance, environmental compliance) to ensure
contractors are providing services as expected. Checklists and
documentation for these roles were underdeveloped. Effective risk
management requires good communication and standardized monitoring
practices to maximize efficiency. Superintendents also manage WPES
personnel who are also providing services and review some payment
documentation each month.

Employees involved in payment processes used some standard templates and
checklists. These appeared to improve the effectiveness and efficiency of
reconciliations and approvals. We learned that some of these processes were
initiated by contract managers, and some were created by the employees
themselves. Since these employees report to different managers, it was not
clear who had the authority and responsibility to approve business practices.

The contract manager role was the most undefined among the contracts we
reviewed. In some cases, the contract manager was only involved in
procurement. In others they worked on procurement, monitoring and
business practice development.

We could not determine the specific cause of each variation in the contract
manager role. It appeared to be based on employee availability and past work
experience rather than documented roles and responsibilities. One employee
was the contract manager for three of the four contracts we reviewed. The
other contract manager role appeared to be shared between a variable-hour
employee who worked on procurement issues, and the Central
superintendent who was the primary contact with the contractor for their
services at both transfer stations.
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Diesel fuel and
household
hazardous waste
contracts need
more oversight

One of the benefits of having clear roles and responsibilities is that it helps
employees know when they have authority to make decisions directly and
when they need to get approval. Ensuring clear lines of communication is
critical to avoid surprises. Below are some examples of decisions that could
have a large effect, but were not clearly assigned to anyone:

e In response to two potentially racially motivated events at Metro South,
WPES leadership agreed to pay for additional security at each station.
The cost was about $18,000 per month in our sample. It was unclear
who had the authority to determine if these additional payments were
still needed or if the operating contract should be amended.

e Metro leadership approved additional fire safety equipment for South,
but the contract states that fire suppression equipment is the
responsibility of the contractor. WPES paid about $300,000 to install
the equipment as well as ongoing monthly service fee (§3,775) to
operate it. Additional systems were being considered for Central and
other parts of South during the audit. It was unclear who has the
authority to make these decisions or if the operating contract should be
amended.

e Test results and regulatory communications were not included in
meeting summaries with the contractor in 2022. This information is
required in the operating contracts. Metro and the contractors
discussed these topics, but documentation was not included. Lack of
regular reporting could limit who has access to test results and
communication about compliance with permits.

¢ Scheduled maintenance work at each transfer station was not always
timely. We were told there were regular meetings to discuss
maintenance, but we also saw indications of reoccurring maintenance
issues with some of the most important pieces of equipment (i.e.,
compactors) and at least one large maintenance expense ($246,620) that
indicated at least one major system, the waste filtration system at
Central, was not functioning as expected. It was not clear who was
responsible for ensuring maintenance efforts were sufficient and cost-
effective.

Significant compliance issues with WPES’ contracts for diesel fuel and
primary HHW contracts were identified during the audit. Both contracts are
critical to transfer station operations, but oversight was insufficient. This led
to overpayments to the fuel contractor, and non-compliance with HHW
reporting requirements.

WPES’s oversight processes were mostly based on the dollar value of
contracts rather than a more comprehensive understanding of all operational
risks. For example, the HHW contract was not considered a major contract
compared to other contracts for transfer station operations and it was not
designated as high risk. However, it met the criteria for being high risk based
on its annual expenditures being greater than $225,000 per year and may also
have met other criteria for environmental and operational risks.

Other causes included unclear roles and responsibilities for oversight. Long-
term relationships with contractors had become informal with little
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verification or follow-up on some contract requirements. Weak change
management processes to address personnel and contract changes also
appeared to be an underlying cause.

Informal Weak oversight of the diesel fuel contract led to at least $125,000 in
management of fuel overpayments and additional costs to investigate and resolve the contract
contract led to dispute. When it was signed, the contract was considered high risk and a
contract administration plan was created. It was considered high risk because it
overpayments expected to cost more than $250,000 per year and had the potential for
fluctuations in unit pricing. The contract administration plan did not list any
criteria, specific steps, or timelines to monitor contract compliance other than

paying bills.

After the contract was in place, WPES presented an option to Metro Council to
use a more environmentally friendly fuel type (R99) rather than the type
specified in the contract (B5). In response, WPES created a separate MOU with
another company to supply R99 to the primary contractor. The primary
contractor was not bound by the MOU.

This resulted in WPES having two agreements for diesel fuel, but only one of
them was a financial commitment. The other agreement did not require the
primary contractor to use the fuel provided by the firm in the MOU. We were
told the MOU was created to ensure sufficient supply of R99.

The contract administration plan was not updated when these changes were
made. We were unable to find evidence that fuel invoices and bills of lading
had ever been audited. No fuel samples were taken for almost two years until a
concern was raised by an external party.

WPES tested a fuel sample from one truck that indicated the fuel was B5 not
R99. It also notified the diesel fuel provider of the test result. Subsequent fuel
samples indicated R99 was being supplied. Invoices paid by WPES all listed the
fuel type as B5 even though payments were based on the rate for R99.

Our evaluation of contract requirements showed WPES had not inspected the
fueling station since 2019, which was after a new contract with the same
provider was awarded. That appeared to contradict procurement rules, which
require documentation of the contractor’s ability to meet requirements before
signing a contract.

Had the fueling station been inspected as required, it would have been clear
that the tanks were not set up to separate R99 from B5. That made it
impossible to tell what quantity of each fuel type is being provided. It also
made it very difficult to test the fuel type because B5 and R99 are mixed in the
tanks.

Another fuel contract has been used while the contract dispute was being
investigated. There have been challenges to determine the appropriate rate for
R99 in the new contract. Employees have been working with the contractor
since at least November 2022 to resolve the issue, but it had not been settled as
of May 2023.
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Shared  The primary contractor for HHW transport and disposal did not provide
re sponsibilitie sto  trequired documentation for the materials it collected. It also did not provide
documentation of insurance coverage for a little over three years from
mta natg |e (tjhte HHW 6/1/2019 to 6/28/2022. This gap increased financial risk to Metro. Lack of
contract le O_ non- documentation for the materials collected meant that WPES does not have
compl 1aNCE  assurance that the materials were managed and disposed of as required.

These issues resulted from shared responsibilities for contract management
between onsite personnel at each transfer station and the contract manager.
HHW employees worked directly with the contractor to prepare material for
transport and manage shipping manifests. The Central Superintendent
worked with the contractor to ensure the materials collected were aligned
with the disposal plan and cost schedule. Another employee was identified as
the contract manager but only worked on procuring the contact.

This distribution of responsibilities made it difficult to know who had the
authority and responsibility to track and follow-up on missing
documentation. It also resulted in the need for two short-term contract
extensions when the procurement process was not completed before the
contract expired. As a result, WPES had no other option to continue
operations, which reduced Metro’s bargaining power for several months and
likely resulted in higher costs.

Payment The complexity of the South operating contract shows how critical it is to
structure for document roles and responsibilities for contract management. The contract
the South is over 650 pages long and has a complex payment structure which increases
. financial risks. The operator is reimbursed for equipment and maintenance
operati n_g costs. Reconciling these payments requires tracking 71 pieces of equipment
contract is including their depreciation schedules and maintenance work, which can
com plex fluctuate from month-to-month.

Metro and the contractor split revenue for the commodities recovered for
reuse and recycling at the transfer station. Reconciliation of these payments
requires tracking the quantity, and value, of 37 different types of materials.
Each material can result in revenue to WPES and the contractor if there is a
market for it. Each material could also be a cost if the commodity cannot be
resold.

For example, ferrous metal was the most valuable commodity recovered in
the sample payments we reviewed. It was worth about $51,000 per month,
which was split equally between Metro and the contractor. In contrast,
residential organic material (i.e., yard debris mixed with food waste) was the
most costly material. WPES paid the contractor about $150,000 per month
to process it in addition to the fixed per ton payments (about $57,000 per
month) for the same material to be reloaded into larger shipments.

There are other payments in the contract that need to be reconciled to
ensure accuracy. Payments for workers and their wages appear to be as
complex as the material recovery payments but were not part of the scope of
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this audit. A 2013 audit found the contractor had not provided the amount
of labor required. At that time Metro management stated that they preferred
to give contractors flexibility to manage staffing levels rather than require
compliance with the staffing levels in the contract.

There are also fixed payments for each ton of material received at the
transfer station. The contract also includes performance incentives or
penalties for clearing bay floors and managing the volume of material in the
compactor pit. Each of these payments requires employees to review
documentation to ensure WPES got what it paid for.

A detailed contract administration plan was created for the contract, but we
did not see any evidence that it was used to manage the contract. At least
one person was unaware that they were assigned to a task in the contract
administration plan. Employees involved in payment reconciliation stated
that the South contract requires much more of their time compared to
Central.

During the audit, WPES was negotiating a new operating contract for
Central. We were told the contract was likely to be structured like the South
contract. If this is the case, WPES may need to allocate additional resources
for contract management. There may also be higher monthly costs in the
new contract. In our sample, monthly payments for South averaged $780,000
per month and did not include work done by WPES personnel for traffic
management. Payments to operate Central averaged $758,000 per month and
included traffic management.

St ronger ove rsi ght There were other examples that showed unclear roles and responsibilities
of transactions  Were not limited to contract management. Concerns about cash controls at
needed the scale houses were reported to the Accountability Hotline in 2020 and
2021. Specific allegations of misconduct were investigated by HR, but
inconsistent practices between transfer stations indicated the need for
updated policies and procedures.

During COVID, some cash controls like random cash audits and segregation
of duties among supervisors and employees were altered to limit in-person
interactions or respond to staffing shortages. These changes increased the
risk of fraud, waste, or abuse.

Metro’s financial auditing firm conducted a review of transaction
management in 2021 that recommended updated policies and procedures for
employees who use the point-of-sale system. A draft of the updated policies
and procedures for transaction management was created in November 2022.
Sections of it were rewritten in April 2023. We were told it was still under
review in May 2023, which was nearly two years after management received
the recommendations from the financial auditors.
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Exhibit 9 Timeline of creating new policies and procedures for
transaction management

Updated policies &
2021 procedures drafted by

Reports to Accountability
Hotline about cash

emergency management

handling. |
employee
1) Management confirms WPES leadership & labor
controls have changed union reviewing draft
in response to COVID. 2022 policies & procedures.

2} Financial auditors

recommend updating
policies & procedures.

Sonrce: Anditor’s Office analysis of reports fo the Accountability Hotline. Investigation documents reviewed during this
andit.

The draft policies and procedures we reviewed did not include information
about overall oversight and compliance monitoring. It only included a
description of onsite personnel. This raised questions about who had
responsibility to ensure policies and procedures are followed consistently at
each transfer station.

Sampled transactions showed it may take significantly more work to
reconcile transactions at South compared to Central, which appears to create
an imbalance in workload between employees in the same position. South
had 69% more transactions per day on average. Cash and credit card
transactions at South were double what they were at Central. South also had
twice as many no-charge transactions compared to Central. No-charge
transactions are for household hazardous waste customers or loads that only
contain recycled material. In our sample, voided transactions at South (59)
were also more numerous than Central (10).

Exhibit 10 Metro South processed significantly more transactions per
day than Metro Central in our sample

Average per day
Transactions Amounts
Type Central | South | Central [ South
Credit Card 277 548 $16,990 $37,462
Charge Account 152 121 $65,733 $51,941
Cash 29 066 $1,592 $4,203
Check 1 2 $159 $194
No Charge* 80 174 $0 $0
Total 540 910 $84,473 $93,801

Source: Auditor’s Office analysis of sampled transactions (2/22/22;4/4/22; 6/23/22; 7/30/22, 9/4/22; &
12/16/22) at Metro Central and South.
*Housebold hazardons waste customers or loads with only recycled materials.
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Prior to COVID, random cash audits were completed by WPES personnel.
They were stopped in 2020 and resumed in 2021. When restarted, they
stopped being random so onsite employees may be aware of when they will
occur.

During the audit there were discussions underway between WPES and FRS
about roles and responsibilities for transaction oversight. FRS was asked to
participate in cash audits but declined. In one instance a discrepancy during
the daily cash count was reported to a manager in FRS. The concern was
addressed, but the process indicated lack of clarity about roles and
responsibilities. The draft policies and procedures we reviewed did not
include any roles assigned to the manager in FRS.

Documentation for Unfulfilled roles and responsibilities impacted the completeness of contract
some contracts was documentation. Content Manager is Metro’s official document management
incom p|ete system. Files in the system are supposed to contain the official records to
show procurement laws, administrative rules, and policies and procedures
were followed for each contract. Procurement Services in FRS was supposed
to ensure contract documentation was complete.

Review of solid waste contracts showed incomplete documentation was
available for several contracts. There were examples of contract related
documents not being available in Content Manager, but employees had them
in their own files. There was at least one example where missing
documentation for one of the contract provisions in our sample could not be
found at all. Documentation of the contractor solicitation and evaluation
process for WPES’ $115 million solid waste hauling contract was not in
Content Manager. That contract was not part of our sample, but it would be
a significant gap if the documents were not retained somewhere else.

Some of the gaps in documentation may have had several interrelated causes.
Prior to COVID, Metro committed to centralizing procurement activities to
increase consistency across the agency. When employees began working
remotely during the pandemic, processes that had been paper based were
transitioned to electronic workflows that used the accounting system and
email for review and approval.

We were told budget reductions and staff shortages had created a backlog in
Procurement Services for managing documentation and making sure it was
in Content Manager. We also learned that online training for employees
involved in procurement had stopped and only in person training was
currently available. Metro’s internal website for procurement states that
procurement processes are under review.

Regardless of the cause, documentation for contracts is a key control for
legal compliance, adherence to administrative rules, effective contract
management, transparency, and accountability. Extensive guidelines and
administrative rules to document procurement processes and ongoing
contract management are available on Metro’s internal website.
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A |0ng—term vision Transfer station operations are at a pivotal moment. South has been
is needed to operating for 40 years and Central for 33 years. The same point of sale
stabilize system has been used for over 35 years. Several long-serving employees have

) retired in recent years.
operations

At the same time, both transfer stations face uncertainty about their long-
term operations. During the audit, several ideas about Metro’s role in the
solid waste system were being discussed. These included not operating any
transfer stations, building additional transfer stations, and changing the types
of services offered at existing transfer stations. Each of these ideas would be
a significant change for the regional solid waste system and could have a
substantial impact on WPES’ costs, personnel, and public services.

Regardless of what decisions are made, a long-term plan is needed to stabilize
operations. This audit identified significant risks in the current operating
environment, which require immediate attention. In several areas, current
operating risks are exacerbated by lack of clarity about what will happen next.
This makes it difficult for employees and management to make best use of
available resources. Without additional clarity, it is more likely that resources
will be used for efforts that may be at cross-purposes. Once Metro commits
to its long-term vision, it will take time and strategic thinking to successfully
manage change.

Some employees expected WPES to eventually operate both Central and
South entirely in the future. We also learned of potential plans to change the
services offered at South and Central’s role in managing commercial food
waste.

The lack of clarity is evident in WPES’ capital improvement plans. Plans for
a new Metro West facility and a replacement of South changed significantly
between budgets. Last year’s budget included $23.2 million for these projects.
This year’s budget only included $14 million. Based on last year’s plan, both
new facilities would have been under construction in FY2026-27. Currently,
only one facility is expected to be under construction by FY2027-28.
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Exhibit 11 WPES’ plans for new transfer stations changed significantly in

Central is
considering public
operations and an

expanded role in
processing food
waste

the last year

Millions

FY2022-23 Plan FY2023-24 Plan
Source: Anditor’s Office analysis of capital improvement plans for FY2022-23 and FY2023-24

In response to these challenges, WPES began work on a Garbage and
Recycling System Plan that is anticipated to summarize options for additional
investments in the regional solid waste system including Metro’s facilities.
Progress on the plan has been delayed several times. It was initially proposed
to be completed in FY2021-22. The workplan presented to Council in March
2022 said it would be complete by summer 2023. The most recent update
stated it would be done in spring 2024, but only two of the five phases of the
project were complete as of May 2023.

Other analyses have been done recently to assess the physical condition of
Central and South but have not been finalized. These reports indicated
potentially $5 million in unfunded maintenance. The draft facility assessment
estimates showed about $19.5 million may be needed to maintain South and
Central combined through 2027. WPES’ capital improvement plan through
FY?2027-28 includes about $14.4 million to maintain the two transfer
stations.

There were at least two potentially significant changes to Central operations
identified in the audit. One was related to who operates the facility. The
other was potential operational changes related to commercial food waste.

When the operating contract for Central was set to expire at the end of 2023,
WPES began a planning process to take over operations rather than use
contractors. That plan was put on hold in early 2022 and a new contract was
being negotiated during the audit. WPES purchased two pieces of equipment
in anticipation of taking over operations.

Transfer Station Operating Controls
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Another significant change that was in process at Central was purchasing
equipment and partnering with City of Portland’s Bureau of Environmental
Services to use commercial food waste to generate energy. Metro mandated
that businesses separate food waste beginning in 2023 and anticipated
additional food waste processing capacity could be needed as a result.

The status of the partnership with Portland was unclear during the audit.
WPES personnel signhed a MOU, but Metro leadership stated that the
original commitments in the agreement had changed. It appeared the plan
was for Central to purchase a machine (i.e., de-packer) to improve efficiency,
but not move forward with storing the material onsite and transporting it to
the energy generation plant.

South needs to be A June 2021 report presented the business case for replacing South. It
rep|aced summarized the history of the facility, previous analysis of its operating
lifespan, and current challenges. Around that time negotiations were
underway to purchase land where a new South transfer station could be built.
In December 2021, Metro decided not to move forward with the land
purchase. That decision meant that South is expected to continue operating
at its current location for a minimum of 10 years.

Not purchasing the land has led to uncertainty about how Metro plans to
maintain operations on such a challenging site. The challenges documented
in the June 2021 report included:

. Unsafe and unwelcoming conditions for self-haul customers

. No space to accept and process food waste

. Insufficient space to accept and sort recyclable materials

. No space to recover materials for reuse, repair, resale

. Major site reconfiguration is impractical and expensive

. High risk for vehicle accidents on the site

. Customers in close proximity to heavy equipment and open garbage pit

. Flooding, earthquake, landslide, and other natural disaster risks

. Compatibility with other land uses

. Aging infrastructure

. Stormwater management risk

. Long wait times for customers

. Difficult maneuvering for customers

. Compliance with asbestos regulations

. Customer confusion with facility layout

. Inefficiencies in handling and sorting materials for staff

. Limited space for storage creates conflict of uses

. Multiple, small buildings (not originally built for transfer station

customer use) create inefficiencies
. Limited site access and circulation

During the audit there were multiple incidents that showed the risks
identified in the report were not hypothetical. The fire department had to
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The point-of-sale
system needs to be
updated

respond to fires on several occasions. One of which was reported to have
caused almost $200,000 in damage. The facility was closed because of a toxic
gas leak. The truck wash station was closed because radioactive material was
stored there.

In addition, there were other examples of environmental, health and safety,
and financial risks associated with South.

. The area where the most hazardous material is stored is located at the
lowest point of the site and flooded in 1996.

. Additional staff had to be onsite to manage traffic to ensure safe
operations.

. There were high readings of methane gas on a neighboring property in
2022 which could increase the risk of explosion and increased the cost
of projects at South to mitigate for it.

. A new residential housing development was proposed for a
neighboring property which could increase traffic near the site and
increase the number of people living near the facility.

Some of these challenges have been documented in previous studies going
back to 2001. That year a consultant completed a master plan that estimated
South would reach its operating capacity between 2011 and 2016. A 2008
master plan update concluded it had reached its maximum capacity due to
increased vehicle traffic. Additional studies completed in 2009, 2012, and
2016 focused on the services offered at South. The goal was to try to bridge
the gaps between the customer volume, services offered, and site constraints.

After Metro decided not to move forward with purchasing land to rebuild
South, it established an interim solutions team. In May 2022, the team
identified 12 projects to stabilize operations while a longer-term plan was
being developed. Personnel involved in day-to-day operations noted some
improvement as a result of one of these projects, but they did not appear to
have led to significant improvements yet.

The point-of-sale system used at the transfer station needs to be updated.
The system is critical to day-to-day operations, and WPES’ payments to
contractors. Weaknesses in the system have been documented by Metro’s
ITRM department and financial auditors.

During the audit we analyzed a sample of transactions from both transfers
stations for six dates in 2022. The samples showed the system was used to
process over 1,000 transactions and between $55,000 - $297,000 per day.

In April 2019, ITRM assessed the system and documented risks in a report.
Five of the 10 risks identified were rated as high or unacceptable. The other
five were rated as low or medium in significance. Many of the significant
risks were related to system knowledge and ongoing support for the system
in the future. Since that time, the WPES employee with the most knowledge
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Exhibit 12

and experience with the system retired, and the software developer indicated

he may not the support the system in the future.

An April 2019 assessment documented significant risks in the
point-of-sale system in five of 10 categories analyzed

Short Description

Risk and impact of losing Metro subject matter
expert

Level of support during critical needs and
planned requests

Implications of the software company going out
of business, being sold, or the primary owner
retires

Impact of how system is configured,
documented, and updated

Ability to maintain functionality using new
hardware or software

Possibility of a break in the data flows to other
systems

General softwate upgrades/updates

Procurement card industry (PCI) breach or
change in requirements

Hardware/software failure
Risk from upgrading or not upgrading
Ability of Metro staff to support the system

Risk Assessment

Unacceptable

Unacceptable

Very High

Unacceptable

Unacceptable
Medium

Medium

Medium, but bordering
on unacceptable

Low
Medium
Medium

Sonrce: Anditor’s Offfice summary of “Metro Transfer Station Software Environment: Observations, Opportunities and

Risk Analysis with Potential Mitigations,” April 2019

After the evaluation was complete, a request for proposal process began to
determine if there were suitable alternatives for the system. When COVID
began in March 2020, the initiative stopped. In November 2020, concerns

about potential fraud were reported to the Accountability Hotline. Metro’s
financial auditors reviewed the system in early 2021. Their July 2021 report

documented similar risks as the previous report.

During this audit, several employees shared stories about how fragile the
system is to maintain. One employee stated that they had to wake up in the
middle of the night to reset the system. Others noted that outdated
technology could reduce the efficiency of the automated scale. When Metro
Council increased the tonnage level for the minimum fee in the summer of
2022, employees had to work overnight to implement the change, but it was
not successful. A retired employee had to be brought in to make the new rate

calculation work correctly.
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In 2022, a request for proposals was unsuccessful. Another procurement
process was started by ITRM in early 2023. Three respondents were selected
for further testing. Based on the current project timeline, ITRM expects to
select a finalist in September 2023. If that timeline holds, the next step would
be to plan how to implement a new system without disrupting operations
that run for 362 days each year at two different sites.

SUCCQSSfUI Cha nee The information in this report shows how disruptive change can be. Some
p P g
manageme nt changes like COVID are out of Metro’s control and require flexibility to
. respond. Other changes can be seen in advance and require proactive
requires 8 ;
q - planning to manage them. Even when proactive planning occurs, the process
leadershi ) of implementing changes is the primary driver of success.

Changing conditions often prompt new risks, or changes to existing risks,
that need to be assessed. Change management is the process of guiding
organizational change to fruition; from the earliest stages of conception and
preparation, through implementation and, finally, to resolution. An effective
management strategy is crucial to ensure organizations successfully transition
and adapt to change.

Exhibit 13 Change management involves five critical steps

Prepare the
organization

Review
progress and
analyze
results

Craft a
vision and
plan

Embed
changes in the
organization’s

culture and
practices

Implement
changes

Source: Anditor’s Office summary of Harvard Business Review’s “5 Critical Steps in the Change Management Process,”
2020

Metro is a planning agency and there have been many plans developed to
guide WPES operations over the years. However, these plans seem to lose
their effectiveness because of underdeveloped processes to commit to a
vision, sustain implementation through organizational culture and practices,
and meaningfully review progress and results.
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Some of the causes identified in the audit were:

. Lack of succession planning and knowledge transfer.

. Undefined and inconsistent management roles and practices for
oversight, monitoring and corrective actions.

. Involving too many stakeholders without clear decision-making
authority and responsibility for outcomes.

. Lack of clarity about on the ground operations among decision-makers.

. Ineffective communication up and down the management hierarchy.

. Reliance on individual employees to make things work rather than a
coordinated system.

. A tendency to try to replicate current business processes rather than
address the root causes that would increase efficiency and effectiveness.

These observations are similar to the conclusions from WPES’ December
2019 organizational assessment. The department has been reorganized a few
times since then to address structural challenges. Successful change
management will require efforts across Metro to commit to a plan and
strategy to stabilize operations and set the course for WPES’s role in the
solid waste system for the future. Further delays in reaching agreement
internally put a critical part of Metro’s public services at risk of failure.

Data can provide a valuable lens to learn and respond to changing
conditions. The audit identified several data sources to help managers
monitor and analyze operations, but they did not appear to be used
consistently.

. For the health and safety program, data related to onsite incidents and
workers’ compensation claims can provide early warnings about
potential issues when they are analyzed and communicated proactively.

. For contract management, analyzing costs and developing checklists to
help employees monitor compliance can help identify longer-term
trends that may not be evident when processing monthly payments or
dealing with the issue of the day.

. For transactions, point-of-sale data can help understand variation
between transfer stations and associated risks. It can also provide a
snapshot of what happened on a given day and compare it to long-term
averages to help identify indications of waste, fraud, or abuse.

Similar weaknesses Previous audits identified similar weaknesses to the findings in this audit.
g
i ifi Good management practices state that management (WPES), with oversight
have been identified g p g g
previously from the oversight body (Metro Council and executive leadership), should
take corrective action as necessary to ensure accountability in the
organization.
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Exhibit 14 Previous audits have made recommendations to address

similar risks
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When corrective actions are not addressed, or not sustained, it increases the
chance of repeating the same mistakes.
. Previous health and safety audit recommendations in 2006, 2013 and
2018 focused on the need for adequate training, clear roles and respon-

sibilities, and data analysis to identify and mitigate risks.
. Previous contract management audits show long-term (1993, 1999,

2000, 2008, and 2011) and persistent weaknesses in processes to ensure

Metro gets what it paid for from contractors.
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Recommendations

To strengthen internal controls for transfer station operations, the WPES Director,
Deputy Director and division managers should:

1. Formally assign oversight responsibility for the following:
a. WPES’ health and safety program
b. Contract risk management policies and procedures
c. Transaction management policies and procedures
d. Point-of-sale system controls
2. Document policies and procedures including checklists for each role and update
them when operations change.
3. Train employees on policies and procedures.
4. Establish annual policy and program reviews.
5. Redefine the Asset and Environmental Services division’s system planners as
business analysts with responsibility for monitoring:
a. contract administration,
b. operational trends, and
c. strategic planning for operational changes.
6. Develop a formal quarterly management report that includes standard data and
analysis of operations.
7. Distribute the report among stakeholders throughout the chain of command
(oversight, management, employees) and hold quarterly meetings to discuss and
manage challenges.

To strengthen contract risk management practices for transfer station operations,
WPES should:

8. Assess all transfer station related contracts against FRS’ contract risk criteria.

9. Designate the HHW transport and disposal contract as a high risk contract to
increase oversight.

10. Update contract administration plans at least annually for each high-risk contract.

11. Develop checklists and other guidance for each contract administration plan.

12. Train employees who are assigned roles in the contract administration plans.

To ensure contract risk management processes are followed, the CFO and WPES
Director should:

13. Meet regularly to monitor compliance with policies and procedures and initiate any
corrective actions that may be needed.

To aligned Metro’s procurement processes with Oregon law and Metro’s Administrative
Rules, Procurement Services should:

14. Finalize policies, procedures and guidance to ensure complete documentation of
contract files are available in Content Manager.
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To reduce gaps and overlaps in WPES internal controls, the COO, WPES Director and
Deputy Director should:
15. Complete the garbage and recycling systems plan as soon as possible.
16. Develop a plan to prepare Metro to implement new or changed operations resulting
from the plan.
17. Finalize the facility condition assessments for Metro South and Metro Central.
18. Update the WPES capital improvement plan based on finalized condition
assessments.
19. Continue to evaluate the costs and benefits of switching to entirely Metro run transfer
station operations to inform future decision-making.
20. Assign responsibility for creating and managing a change management plan to
implement the new point-of-sale system.
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S d The purpose of our audit was to determine whether Metro had effective
Cco pe an policies and procedures to manage transfer station operating risks. There

were three objectives:
methodology e omjeet

1. Determine if controls over health and safety at Central and South were
sufficient to meet Metro guidelines and OSHA standards.

2. Determine if performance management controls were sufficient to
ensure WPES received that for which it paid.
3. Determine if the point-of-sale system captured complete and accurate

transaction information.

To develop our audit objectives, we reviewed laws, policies and procedures,
and reports. We reviewed contract documents, previous audits, procurement
guidance, historical solid waste plans, Council resolutions and meeting
materials. We interviewed managers and employees and toured both transfer
stations. We interviewed employees in the Office of the Metro Attorney and
reviewed information related to ongoing investigations, as well as
Accountability Hotline investigation summaries. We reviewed adopted
budgets, organizational structure, and annual reports.

To complete our objectives, we reviewed contract provisions, transaction
records, training records, and incident reports. We judgmentally sampled
provisions from four contracts to determine how oversight was managed.
We reviewed transaction records to test the accuracy of the existing point-of-
sale system. In addition, we examined employee training records, incident
response types and frequencies, and evaluated roles and responsibilities for
contract management, employee training, and incident investigations.

The 2030 Regional Waste Plan was reviewed to understand priorities driving
budget decisions. Best practices relating to elements of its health and safety
program were also reviewed.

This audit was included in the FY 2022-23 audit schedule. We conducted this
performance audit in accordance with generally accepted government
auditing standards. Those standards require that we plan and perform the
audit to obtain sufficient, appropriate evidence to provide a reasonable basis
for our findings and conclusions based on our audit objectives. We believe
that the evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives.

The Office of Metro Auditor 35 Transfer Station Operating Controls
September2023



Management response

Metro
Memo @

600 NE Grand Ave.
Portland, OR 97232-2736

Date: September 20, 2023
To: Brian Evans, Metro Auditor
From: Marissa Madrigal, Chief Operating Officer
Marta McGuire, Director of Waste Prevention and Environmental Services
Subject: Management Response to Transfer Station Operating Controls Audit

Auditor Evans:

Thank you for the opportunity to respond to the audit of Waste Prevention and Environmental
Services (WPES) Transfer Station Operations Controls. We appreciate the time and attention
spent evaluating our operations and developing recommendations. We wholeheartedly
acknowledge the significant risks facing our transfer stations and applaud your focus on safety,
responsible contract management and improving internal controls.

Most governments can go a long time without encountering the kinds of risks Metro manages
each and every day at our transfer stations. The audit references a few of the more difficult
scenarios we encounter such as receipt of radioactive material, explosives and other hazardous
materials like asbestos. Metro takes the safety of our employees and our statutory responsibility
to receive these materials seriously because our entire community is safer when these dangerous
materials are quickly identified and disposed of properly. Nonetheless, your report identifies
some critical deficiencies in training and contract oversight that my office, WPES, Finance and
Regulatory Services (FRS), Information Technology (IT) and Human Resources (HR) are
committed to addressing with urgency.

In acknowledging the risks inherent in our scope of responsibility, it is important to note that
Metro’s transfer stations have and continue to provide reliable services to the public. The COVID-
19 pandemic presented significant challenges to Metro's garbage and recycling operations
including staff illness and attrition, labor and supply shortages, and an inability to schedule in-
person trainings and emergency response drills due to distancing requirements. Despite these
challenges, Metro’s garbage and recycling operations adapted systems and practices to provide
uninterrupted service to commercial waste collectors and more public customers than ever
before. In 2022, Metro handled over 450,000 individual transactions and, based on available
survey data and qualitative information sent from customers, there was no change in historically
positive customer satisfaction.

We also want to highlight the proactive measures WPES has taken through structural change.
While the department underwent a reorganization in 2020 to align with the 2030 Regional Waste
Plan adopted in 2019, operational impacts from the COVID-19 pandemic highlighted the need for
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additional change. In the winter of 2021 and spring of 2022, WPES created a new department
structure that will address many of the concerns that you raise in your report. Staffing for this
new structure is almost complete.

As part of its new department structure, WPES established an Asset and Environmental
Stewardship (AES) division to focus on the priority areas of facility maintenance, health and
safety, environmental compliance and contract oversight. A safety specialist hired in 2022 works
in this division and is in the process of developing a comprehensive safety program for all WPES
facilities: transfer stations, Metro Paint, RID Patrol and St. Johns Landfill. The safety program
includes a health and safety plan for each facility and a job hazard analysis for each position,
which will inform any needed changes to the required training curriculum for each individual.
WPES has signed a new safety training contract and is working to remedy training deficiencies
experienced during the pandemic.

In addition, AES is playing a key role in procuring a replacement point-of-sale system for the
transfer stations. That procurement is now in the final stages and AES (overseen by the Director’s
office) will lead implementation of a new system - including a comprehensive change
management plan as recommended in the audit. Your recommendations reinforce Metro and
WPES’ commitment to continuous improvement in safety and contract management. In
partnership with FRS, IT and the Office of the Metro Attorney (OMA), we are pleased to share the
actions we have already taken to address the conditions you note, as well as the additional
measures we will put in place to fully meet your recommendations. In the spirit of continuous
improvement, we recognize that there is always work to do as best practices in each of these
areas evolve.

Please find our responses to your audit recommendations below.

Strengthen internal controls for transfer station operations

Recommendation 1: Formally assign oversight responsibility for the following:
a. WPES’ health and safety program

b. Contract risk management policies and procedures

c. Transaction management policies and procedures

d. Point-of-sale system controls

Response: Management agrees these are important areas for clarifying roles and responsibilities,
and began work in three areas prior to the audit:

e Beginning in fall of 2022 and concluding in spring of 2023, WPES and FRS delineated and
defined WPES risk and safety roles and responsibilities, as well as shared functions across the
two departments.

e In early 2023, WPES established a cross-departmental work group with FRS and OMA
representatives to more clearly define specific contract management roles and responsibilities
under the current WPES organizational structure. This work group’s meetings are ongoing.
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 Transaction management (e.g., cash handling) procedures were finalized in June 2023.

Proposed Plan: Oversight responsibility for these areas will be as follows:

» WPES’ health and safety program - AES Division Director
 Contract risk management policies and procedures — FRS Deputy Director

 Transaction management policies and procedures - WPES Garbage and Recycling Operations
(GRO) Division Director

« Point-of-sale-system controls - WPES Deputy Director

The WPES Deputy Director will convene the AES and GRO Division Directors and FRS Deputy
Director to clarify and document oversight responsibilities in the four areas listed above.

Timeline: Complete by November 30, 2023.

Recommendation 2. Document policies and procedures including checklists for each role
and update them when operations change.

Response: Management agrees that it is important to clearly document policies and procedures
and update them when operations change. In some situations, checklists are a useful tool for
administering policies and procedures, but we do not agree that checklists are practical in all
situations. For example, overall day-to-day oversight of transfer station operations is so varied
that it does not lend itself to easy use of a daily checklist. Certain activities associated with day-to
-day operations, such as site inspections and safety briefings, may benefit from the use of a
checklist. Currently, WPES has detailed, step-by-step instructions that document how to
reconcile invoices and how to obtain approval of invoices, and timelines comprising the due
diligence needed to make the monthly major contract payments. These instructions, developed in
2021 and 2022, are not technically checklists, but continue to meet our needs.

As you note in your report, transaction management policies and procedures were under review
in May 2023; we are pleased to report that those were completed in June 2023.

Proposed Plan: For health and safety, WPES will work with Metro’s centralized Risk and Safety
team in FRS (Risk) to complete operational SOPs and job hazard analyses. The responses to
Recommendations 10 and 11 commit WPES to reviewing contract administration plans on an
annual basis and adjusting as needed, including developing checklists, where they would be
useful for contract administration.

Timeline: Metro will complete operational SOPs and job hazard analyses by June 30, 2024. WPES will
complete safety inspection checklists for transfer stations and will complete its review of contract
administration plans by June 30, 2024.

Recommendation 3. Train employees on policies and procedures.

Response: Management agrees that employees should be trained on all policies and procedures
relevant to their work assignments. WPES employees are active participants on current
committees to document such policies and procedures.
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WPES provided 24-hour and 8-hour refresher trainings on Hazardous Waste Operations &
Emergency Response (HAZWOPER) to HHW staff this summer, scheduled radiation awareness
training for HHW staff and asbestos awareness training for Traffic and HHW staff and is in the
process of scheduling OSHA 10 training for transfer station staff. OSHA 10 training includes
walking and working surfaces, including fall protection; exit routes, emergency action plans, fire
prevention plans and fire protection; electrical hazards; personal protective equipment; and
hazard communication. Transfer station staff are scheduled for First Aid and CPR training this
fall. WPES is working to establish annual onboarding and refresher health and safety training
courses, which will be informed by the operational SOPs and job hazard analyses noted in the
response to Recommendation 2. The WPES Safety Specialist will be certified as an OSHA 10 and
30 instructor to provide annual training for staff going forward, and will similarly be certified in
First Aid and CPR training to provide biannual safety training for staff going forward. The WPES
Safety Specialist will monitor health and safety training compliance through Metro Learning.

Proposed Plan: Health and safety training will be identified for each individual based on the
operational SOPs and job hazard analyses currently in progress. Those trainings will be offered
and tracked through Metro Learning and the WPES Safety specialist will partner with the Risk
and the HR training and development team to identify and assign appropriate training, pulled
from existing curriculum, to each employee. Further, WPES will develop guidance on what type of
incidents will require after-action reviews (AARs), and how to best implement outcomes of AARs
in health and safety documentation and training. WPES will establish twice yearly safety
standdowns, during which operations are suspended, at each transfer station to provide safety
training and complete hands-on drills.

For contract risk management training, please see response to Recommendation 12.

Point-of-sale systems controls training will be developed once a product is selected, and a
training plan will be incorporated into the change management plan cited in the response to
Recommendation 20.

To implement ongoing training on transaction management procedures and point-of-sale
systems controls for existing staff, the WPES Deputy Director will assign the WPES Employee
Development Program Manager to work with the GRO Division Director to explore the use of
Metro Learning or another tool to initiate an annual training on policies and procedures, and to
track completion of such training. New staff receive transaction management procedures training
during onboarding.

Timeline: Safety standdowns will begin in Fall of 2024 and health and safety training will be
completed by June 30, 2025. A plan for ongoing training on transaction management procedures
and point-of-sale systems controls will be completed by June 30, 2024.

Recommendation 4. Establish annual policy and program reviews.

Response: Management agrees that periodic policy and program review is important and that
WPES can improve its documentation of new procedures when operations change.
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Proposed Plan:

Risk has already put processes in place to review and update all required Metro-wide safety
policies on an annual basis and will similarly review each required Metro-wide safety program,
update as needed, and post to the HR Policy MetroNet page when complete. WPES will establish
twice yearly safety standdowns, during which operations are suspended at each transfer station
to review operational and safety policies and procedures.

Regarding contract risk management policy review, please see our response to Recommendation
10.

Regarding transaction management and point-of-sale procedures, the WPES Deputy Director and
GRO Division Director will develop a process for annual review.

Timeline: As part of the review process led by Risk, all policies cited in Exhibit 5 of the Auditor’s
report will be evaluated by June 30, 2024. Safety standdowns will begin in Fall of 2024. Annual
review of management and point-of-sale procedures will begin in Fall of 2024.

Recommendation 5. Redefine the Asset and Environmental Stewardship division’s system
planners as business analysts with responsibility for monitoring:

a. contract administration,

b. operational trends, and

c. strategic planning for operational changes.

Response: Management agrees that contract administration, operational trends and strategic
planning for operational changes are important activities. Clarity around monitoring
responsibility is also important.

Proposed Plan: WPES will assess staff capacity against department priorities to more clearly
delineate roles and responsibilities related to monitoring contract administration, operational
trends and strategic planning for operational change. Monitoring these activities is currently
shared among work teams. A single point of responsibility for each will be defined and clearly
assigned and communicated.

Timeline: WPES will clarify planner, analyst and management roles in monitoring contract
administration, operational trends and strategic planning for operational change by June 30, 2024.

Recommendation 6. Develop a formal quarterly management report that includes
standard data and analysis of operations.

Response: Management is already meeting this recommendation. WPES distributes a monthly
operations performance report to a wide internal audience including WPES, FRS and OMA. The
summary report illustrates data trends in tons, transactions, material recovery and costs. Real-
time data on daily tonnage, material and customer counts that informs the reports for each
transfer station is also available for view through a WPES dashboard. In addition to the monthly
reports, WPES invites a wide internal audience to quarterly discussions of operational trends
and anomalies. Separately, a WPES senior management analyst convenes management and staff
from each site’s operations teams along with the transfer, transport and disposal contractors
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monthly to review performance, customer feedback, incidents, equipment maintenance and
repairs, environmental and regulatory compliance, and to coordinate upcoming site activities. In
addition, periodic safety-specific meetings are held for each operating site. As of August 2023, 44
safety meetings were held this calendar year.

Proposed Plan: No change. The monthly reports and quarterly and monthly meetings described
above will continue indefinitely.

Timeline: The next two quarterly meetings are scheduled for November 1, 2023 and February 14,
2024, and monthly meetings will continue uninterrupted.

Recommendation 7. Distribute the report among stakeholders throughout the chain of
command (oversight, management, employees) and hold quarterly meetings to discuss
and manage challenges.

Response: Please see response to Recommendation 6.

Proposed Plan: No change.

Strengthen contract risk management practices for transfer station operations

Recommendation 8. Assess all transfer station-related contracts against FRS’ contract risk
criteria.

Response: Management agrees with this recommendation.

Proposed Plan: FRS staff will work with WPES staff to assess all transfer station-related
contracts against the contract risk tool, which is scheduled to be updated this fiscal year. In
addition, Procurement Services will modify the Procurement Request Form to ask the contracting
department to identify risks, including those related to safety, environmental and overall policy
compliance, in consultation with OMA and Risk. This form will continue to be used jointly with
the other tools and resources available to contract managers to help identify and manage/
mitigate risk. By implementing a revised risk section in the Procurement Request Form, OMA will
be automatically notified of any identified risks. This adjusts Procurement Services’ current
intake processes which already includes risk identification in Step 4 of the Procurement Request
Form. The current process is related to determining the proper insurance to cover the identified
risk. Currently, high risk, non-standard and formally procured contracts are reviewed by the
Office of Metro Attorney.

Timeline: Complete by June 30, 2024.

Recommendation 9. Designate the HHW transport and disposal contract as a high-risk
contract to increase oversight.

Response: The new household hazardous waste (HHW) transport and disposal contract, which
became effective on January 31, 2023, was treated as a high-risk contract from the beginning of
the RFP planning process. The contract manager worked closely with OMA and Risk in developing
the contract, RFP clauses and insurance requirements. While we agree that this contract is “high
risk,” we disagree that its formal designation as a “high risk” contract would have granted Metro
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the ability or leverage to receive the certificates of disposal/certificates of treatment missing
under the prior HHW transport and disposal contract. There is no regulatory requirement for
hazardous waste transport and disposal contractors to provide certificates of disposal or
certificates of treatment for the types of waste accepted by Metro HHW, i.e., household hazardous
waste. But because these certificates are of significant interest to Metro and the public, OMA and
WPES have successfully ensured that the current iteration of this contract subjects the contractor
to liquidated damages for failure to provide timely certificates to Metro. This solution gives
Metro leverage to ensure accountability and transparency, as well as a clear avenue for
resolution before terminating the contract.

Important additional context is that because of the nature of the hazardous waste industry as a
whole, transport of material can be delayed with multiple storage stops before end disposal -
sometimes for up to two years. Metro requires documentation of these certificates from our
contractor to help ensure Metro knows where its HHW is currently located or is finally disposed.
In addition, the Metro Central Transfer Station Superintendent routinely requests certificates of
disposal/certificates of treatment for both HHW facilities at each meeting with the contractor.

These meetings occur on a monthly basis at minimum but often occur weekly.

Proposed Plan: The new contract administration plan currently under development for the
HHW transport and disposal contract will address areas of high risk by identifying GRO staff with
oversight responsibility, setting clear expectations of those staff in documentation, checking
invoices, checking certificates of disposal/certificates of treatment, following the Waste Disposal
Plan and ensuring the vendor obtains prior approval from Metro for using facilities not approved
within the Waste Disposal Plan.

Timeline: The contract administration plan for the HHW transport and collection contract will be
finalized by December 31, 2023.

Recommendation 10. Update contract administration plans at least annually for each high
-risk contract.

Response: Management agrees with this recommendation.

Proposed Plan: WPES will develop a schedule to review high-risk contracts on an annual basis
and update contract administration plans as necessary.

Timeline: Complete plan reviews by June 30, 2024, and review at least annually.

Recommendation 11. Develop checklists and other guidance for each contract
administration plan.

Response: Management agrees with this recommendation.

Proposed Plan: As mentioned in the response to Recommendation 10, WPES will develop a
schedule to review the high-risk contract administration plans on an annual basis. The purpose
of contract administration plans is to provide guidance to contract managers; where these plans
require additional guidance, WPES will develop checklists as an added tool for contract
administration.
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Timeline: Contract reviews and development of additional checklists or guidance identified as part of
that review will be completed by June 30, 2024.

Recommendation 12. Train employees who are assigned roles in the contract
administration plans.

Response: Management agrees with this recommendation. WPES leadership also identified this
training as a significant need and has been coordinating with other departments to develop
contract management/administration guidance and training. OMA advised that contract
management training requires a tailored approach for different types of contracts: construction,
operational, service, real estate and on-call. In addition, levels of contract management
responsibility vary in relation to the size of the contract. Contract management training should
also address the roles of Procurement, OMA, contract administrators, department purchasing
coordinators and specialized support for project managers, such as for construction contracts.
Training would include how to develop a scope of work, track charges, expenditures and
deliverables; understand legal language, contract administration controls and contract finances.
WPES has identified a project manager to lead this work.

Proposed Plan: In partnership with FRS, HR and OMA, WPES will coordinate to develop a
training plan for contract administration. Contract managers responsible for riskier contracts will
be prioritized for immediate training.

Timeline: The plan will be complete by June 30, 2024.

Ensure contract risk management processes are followed

Recommendation 13. Meet regularly to monitor compliance with policies and procedures
and initiate any corrective actions that may be needed.

Response: Management agrees with this recommendation. Management staff from FRS and
WPES meet on a regular basis, and we will ensure those meetings include discussions to monitor
compliance with policies and procedures and initiate any corrective actions that may be needed.

Proposed Plan: FRS and WPES will update standing meeting agendas to include this topic.

Timeline: Complete by November 30, 2023.

Align Metro’s procurement processes with Oregon law and Metro’s Administrative

Rules

Recommendation 14. Finalize policies, procedures and guidance to ensure complete
documentation of contract files are available in Content Manager.

Response: Management agrees with this recommendation. FRS’ Procurement Services team has
been aware of some inconsistency in properly filing contract documents in Content Manager. In
response, Procurement Services hired a new Contract Specialist in March of 2023 who has
implemented a document checklist of all procurement and contract-related files that need to be
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filed in Content Manager for each contract.

Proposed Plan: Procurement Services is currently writing a new document filing procedure to
ensure completeness and accuracy of all procurement and contract-related files.

Timeline: Complete by June 30, 2024.

Reduce gaps and overlaps in WPES internal controls

Recommendation 15. Complete the garbage and recycling systems plan as soon as
possible.

Response: Management agrees with this recommendation.

Proposed Plan: The Garbage and Recycling System Facilities Plan will provide a long-range
infrastructure plan and key investments needed to fulfill the Regional Waste Plan goals including
improving access to reuse, recycling and garbage service. The plan is designed to provide options
for Council to decide the future infrastructure investments. The plan development is structured
across five phases and is currently in phase three of development.

Timeline: Complete in Spring of 2024.

Recommendation 16. Develop a plan to prepare Metro to implement new or changed
operations resulting from the plan.

Response: Management agrees with this recommendation.

Proposed Plan: When the Systems Facility Plan is complete, WPES will prepare a plan or plans to
guide any operational changes.

Timeline: WPES will propose a plan or plans by Spring of 2024, contingent on Metro Council
direction.

Recommendation 17. Finalize the facility condition assessments for Metro South and
Metro Central.

Response: Management agrees with this recommendation. WPES engaged a contractor to
complete facility condition assessments in 2022. While the assessment project was in process the
WPES Facilities Manager departed Metro for another position. The project was substantially
complete but required subject matter expert review. WPES’ new Facilities Manager started in July
2023 has worked with the contractor to finalize the condition assessments; the Facilities Manager
has subsequently identified renewal and replacement projects using the assessment data, and
those projects are included in WPES’ capital improvement plan.

Proposed Plan: No changes, this recommendation is complete.

Recommendation 18. Update the WPES capital improvement plan based on finalized
condition assessments.

Response: Management agrees with this recommendation.

Proposed Plan: WPES commissioned the facility condition assessments for the purpose of
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informing the replacement and renewal amount needed in the capital improvement plan. WPES
staff are currently working with Capital Asset Management department staff to evaluate the
condition assessment documents and estimate full project costs. The capital improvement plan is
under development as of September 2023 and the condition assessments will be fully
incorporated during the next FY cycle.

Timeline: Complete by October 31, 2024.

Recommendation 19. Continue to evaluate the costs and benefits of switching to entirely
Metro run transfer station operations to inform future decision-making.

Response: Management agrees with this recommendation. Metro competitively procures new
transfer station operating contracts approximately every 10 years. Each time one of Metro’s two
operating contracts is replaced, staff consider which operating model would best serve the public
interest. Per Regional Waste Plan guidance (Goal 3), throughout 2021 and 2022 Metro thoroughly
assessed the opportunity for operating Metro Central with public staff. While Metro ultimately
did not decide to fully staff the station with public employees, Metro will be playing a larger direct
role in operations at Metro Central. Beginning Jan. 1, 2024 Metro will own and maintain most of
the heavy equipment used by the contractor on site.

Proposed Plan: At the next transfer station operations procurement opportunity, staff will again
assess costs, benefits and risks of staffing operations with public employees versus contracting
for the work.

Timeline: Ongoing as part of the normal operations contract procurement process.

Recommendation 20. Assign responsibility for creating and managing a change
management plan to implement the new point-of-sale system.

Response: Management agrees with this recommendation. WPES is working jointly with
executive stakeholders from IT, HR, FRS, OMA, and Capital Asset Management in the RFP phase
and has already developed a communications plan and begun discussing a change management
plan.

Proposed Plan: WPES will need a signed contract with the selected vendor to inform
implementation and finalization of a change management plan. The WPES AES Division Director
will work with the vendor and an IT project manager to develop a change management plan.

Timeline: WPES will need a signed contract with the selected vendor to inform a timeline.

[ want to express my gratitude to you and your team for performing this audit and for the
opportunity to submit a management response.

Sincerely,

Marissa Madrigal, Chief Operating Officer
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In response to a request for clarification about the training schedule, management provided the
following additional information:

Thank you for the opportunity to clarify our response, commitment, and sense of
urgency in regard to employee training. The FY 24-25 goal for completion of training
set out in our response is referring to new/and or individualized trainings determined
by the new JHAs and operational SOPs. It does not refer to trainings on existing
SOPs or required trainings that have been missed. For that, we have provided
HAZWOPER refresher training for HHW staff (August 29-31 and Sept. 5 and 8)
and have training scheduled for all employees in transfer station operations in the
short term which will run concurrently with our efforts to revise SOPs and JHAs. We
apologize if that was not clear in our response and we are happy to amend our
response for clarity if that is okay with you.

In a change that I believe demonstrates our commitment, going forward Metro is
planning to curtail transfer station operations twice a year to create time for
employees to attend safety standdowns. The first was tentatively booked for
September of 2024, but I have asked the department to push that up to hit a May
2024 date.

In addition, a few upcoming trainings include but are not limited to:

. Two trainings in Radiation Awareness for HHW staff: Sept. 26 and 29, Oct 6
and 9

. Three trainings in Asbestos Awareness for all staff that did not attend the 3-
day AHERA Asbestos Hazard Emergency Response Act) training: Sept. 20,
Nov. 2 and Nov. 8

. Two HAZWOPER 8-hour trainings for HHW and Recology staff: Sept. 22
and 15

. One HAZWOPER 24-hour training for HHW staff, plus two Traffic staff for
awareness: Aug 29 through 31

. Four trainings in OSHA 10 for transfer station staff: Nov 14 and 15, Nov 28
and 29, Dec 4 and 5, Dec 21 and 22

. Emergency Response Training (First Aid and CPR): To be scheduled this fall

To further explain the timeline for new/ individnalized training as a result of SOPS and
JHAs, it is OSHA (Occupational Safety and Health Administration) best practice to
use operational SOPs and job hazard analyses (JHASs) to identify training specific to
individuals. Under the OSH Act General Duty clause, employers must mitigate and
keep worksites free from hazards to the best of our ability. This requires codifying
tasks for each job to identify clear steps and hazards specific to those tasks. The
SOPs and JHAs will take time to complete since most are being generated for the
first time or have not been updated in nearly 15 years. WPES reports that there are
nearly 80 SOPs to contend with for HHW, and they undergo a multilevel revision
process that involves management and front line workers. Once complete, they are
considered living documents and will be updated as needed and through annual
reviews.
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Transfer Station Operating Controls: Strengthen
management practices to reduce risks

Why this audit is
important

Metro’s Waste Prevention and
Environmental Services (WPES)
department manages two publicly-
owned solid waste transfer stations
in the region. Together these
facilities process about 39% of the
waste generated in the region.

The purpose of this audit was to
determine whether Metro had
effective policies and procedures to
manage safety, financial, and
environmental risks. Garbage and
recycling services do not draw a lot
of attention when working well, but
if they are unable to meet the
public’s needs it can have a
profound effect on their trust in
government.

Metro’s transfer station operations
are at a critical moment in time.
Intense weather events like snow
and ice storms, poor air quality, and
extreme heat have closed the
stations on several occasions in
recent years. Long-serving
employees have retired, or will retire,
in the coming years. Buildings,
equipment, and the point-of-sale
system all require substantial
investments.

S oure: Metro South, 2030 Regionai Waste Plan, March 2019

What we found

The audit found there were gaps in roles and responsibilities for transfer station
operations that increased health and safety, and financial risks. Procedures to
manage some risks were underdeveloped or not assigned. Ad hoc management
practices reduced transparency and accountability for transfer station operations.

The effectiveness of the health and safety program was reduced by shared
responsibilities among and within Metro departments and external contractors.

Policies and procedures were not kept up to date, required training was not
offered or completed, and oversight of program effectiveness was not done.

Lack of training can increase risk

Radiation Safety

Asbestos Awareness

ANNUAL TRAINING
REQUIREMENT

53%

Hazard Communication”

M Employees with no training in 2022

Sonrce: Anditor’s Offfice analysis of training records
Mt is possible that up to 63% of employees did not complete this training. Management stated that six employees took the
conrse who were not included in the training records we received.

The audit also found risk management tools were not used consistently.
Insufficient risk assessment and contract administration planning increased the
chance of WPES not getting what it paid for or paying more that it should have.

The weaknesses identified in this report indicate a lack of basic management
practices and commitment to a long-term vision for Metro’s part of the regional
solid waste system. It will take sustained attention at the highest levels of the
organization to overcome these challenges.

What we recommend

The audit included 20 recommendations. Twelve were designed to strengthen
internal controls and contract risk management practices. Two focused on
ensuring compliance with internal processes. The final six recommendations
were related to reducing gaps and overlaps in WPES oversight.

Metro Auditor Brian Evans

Oregonmetro.gov/auditor




Agenda Item No. 4.1

Ordinance No. 23-1498, For the Purpose of Amending Certain
Metro Code Chapters in Title V ("Solid Waste") for Housekeeping
updates and to Incorporate Plain Language Best Practices
Ordinance

Metro Council Meeting
Thursday, October 19, 2023



BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF AMENDING CERTAIN ) ORDINANCE NO. 23-1498

METRO CODE CHAPTERS IN TITLE V (SOLID )

WASTE) FOR HOUSEKEEPING UPDATES AND ) Introduced by Chief Operating Officer

TO INCORPORATE PLAIN LANGUAGE BEST ) Marissa Madrigal in concurrence with
)

PRACTICES Council President Lynn Peterson

WHEREAS, in December 2022 Metro Council adopted Resolution No. 22-5293. This required
that Metro Code be written using plain and inclusive language best practices, and acknowledged that
Metro’s regulatory code chapters should be updated frequently to ensure consistency with state and
federal law and quickly address regulatory clarity concerns; and

WHEREAS, Resolution No. 22-5293 also establishes an expectation that all Metro Code chapters
be reviewed on a regular basis. This ensures that the Metro Code remains consistent internally; is updated
to reflect changes in law, circumstances or best practices; and is clear; concise; inclusive; and transparent;
and

WHEREAS, Metro Code Chapter 5.01 (Solid Waste Facility Regulation) and Metro Code
Chapter 5.05 (Solid Waste Flow Control) are two regulatory chapters in Title V that should be reviewed
annually to ensure they keep abreast with changes in state or federal law and have ongoing regulatory
clarity; and

WHEREAS, pursuant to Resolution No. 22-5293, Metro staff has reviewed Metro Code chapters
5.01 and 5.05 to incorporate plain and inclusive language best practices; and

WHEREAS, for the past several months, solid waste staff have compiled a list of future necessary
code changes when they discovered errors in the code, and this code housekeeping update corrects those

errors; and

WHEREAS, the changes and updates to these code chapters do not change Metro policy, nor are
they intended as substantive changes to current regulations and requirements; now therefore,

THE METRO COUNCIL ORDAINS AS FOLLOWS:

1. Metro Code Chapter 5.01 (Solid Waste Facility Regulation) is amended as set forth in Exhibit
A, with inserted text underlined and deleted text in strikethrough.

2. Metro Code Chapter 5.05 (Solid Waste Flow Control) is amended as set forth in Exhibit B,
with inserted text underlined and deleted text in strikethrough.
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ADOPTED by the Metro Council this 19th day of October 2023.

Lynn Peterson, Council President

Attest: Approved as to Form:

Connor Ayers, Recording Secretary Carrie MacLaren, Metro Attorney
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EXHIBIT A
Ordinance No. 23-1498
Solid Waste Facility Regulation

CHAPTER 5.01
SOLID WASTE FACILITY REGULATION

GENERAL PROVISIONS

5.01.010 Purpose

5.01.020 Authority and Jurisdiction

5.01.030 Prohibited Activities

5.01.040 Exemptions to Prohibited Activities

APPLICATIONS FOR SOLID WASTE FACILITY LICENSES

5.01.050 License Requirements and Fees
5.01.060 Pre-Application Conference for Licenses
5.01.070 Applications for Licenses

5.01.080 License Issuance

5.01.090 License Contents

5.01.100 Record-keeping and Reporting for Licenses
5.01.110 License Renewal

5.01.120 Transfer of Ownership or Control of Licenses
5.01.130 Change of Authorizations for Licenses
5.01.140 Variances for Licenses

APPLICATIONS FOR SOLID WASTE FACILITY FRANCHISES

5.01.150 Franchise Requirements and Fees
5.01.160 Pre-Application Conference for Franchises
5.01.170 Applications for Franchises

5.01.180 Franchise Issuance

5.01.190 Franchise Contents

5.01.195 Putrescible Waste Tonnage Allocation Framework
5.01.200 Record-keeping and Reporting for Franchises
5.01.210 Franchise Renewal

5.01.220 Transfer of Ownership or Control of Franchises
5.01.230 Change of Authorizations for Franchises
5.01.240 Variances for Franchises

OBLIGATIONS AND LIMITATIONS FOR SOLID WASTE FACILITIES

5.01.250 General Obligations of All Regulated Parties
5.01.260 Obligations and Limits for Selected Types of Activities
5.01.270 Direct Haul of Putrescible Waste

REGULATORY ADMINISTRATION OF SOLID WASTE FACILITIES

5.01.290 Inspections, Audits and other Investigations of Solid Waste Facilities
5.01.300 Regional System Fees
5.01.310 Determination of Rates



ENFORCEMENT AND APPEALS

5.01.320
5.01.330
5.01.340

Enforcement Provisions
Penalties
Appeals

MISCELLANEOUS PROVISIONS

5.01.350

5.01.010

5.01.065

5.01.080

5.01.085

5.01.190

5.01.230
5.01.380

5.01.130

5.01.131

5.01.160

5.01.210

5.01.220

5.01.280

5.01.400

Miscellaneous Provisions
Repealed

Definitions

[Repealed Ord. 14-1331]

Issuance and Contents of Certificates
[Repealed Ord. 03-1018A Sec. 7]

Term of Franchise

[Repealed Ord. 98-762C Sec. 21]

Franchises for Major Disposal System Components
[Repealed Ord. 98-762C Sec. 21]

Right to Purchase

[Repealed Ord. 98-762C Sec. 46]

Additional Provisions Relating to the Licensing of Yard Debris Processing
Facilities and Yard Debris Reload Facilities

[Repealed Ord. 98-762C Sec. 49]

Administrative Procedures for Franchisees
[Repealed Ord. 98-762C Sec. 29]

Designation and Review of Service Areas and of Demand
[Repealed Ord. 12-1272 Sec. 4]

Reports from Collection Services
[Repealed Ord. 98-762C Sec. 42]

Acceptance of Tires at a Disposal Site
[Repealed Ord. 98-762C Sec. 48]

Additional Provisions Relating to Issuance of a Franchise for a Facility
Processing Petroleum Contaminated Soil

[Repealed Ord. 98-762C Sec. 48]

Authority of Chief Operating Officer to Adopt and Amend Rules, Standards,
and Forms

[Repealed Ord. 19-1441]

Treatment of Existing Licenses and Franchises
[Repealed Ord. 03-1018A Sec. 23]



GENERAL PROVISIONS

5.01.010 Purpose

(a)

(b)

This chapter governs the regulation of solid waste disposal sites and solid waste
facilities within Metro. The purposes of this chapter are to:

(1) Protect and preserve the health, safety and welfare of Metro's residents;

(2) Implement the Regional Waste Plan cooperatively with federal, state and local
agencies;

(3) Provide a coordinated regional disposal and resource recovery program and a
solid waste management plan to benefit all eitizensresidents of Metro; and

(4) Reduce the volume of solid waste disposal through source reduction,
recycling, reuse and resource recovery.

The provisions of this chapter shall-will be liberally construed to accomplish these

purposes. [Ord. 81-111, Sec. 3; Ord. 95-621A4, Sec. 2; Ord. 98-762C, Secs. 2-3; Ord. 02-974; Ord. 16-
1387; Ord. 19-1432.]

5.01.020 Authority and Jurisdiction

(a)

(b)

Metro’s solid waste regulatory authority is derived from the Oregon Constitution,
ORS Chapter 268 for solid waste and the Metro Charter. It includes authority to
regulate solid waste generated or disposed within Metro and all solid waste
facilities located within Metro.

All solid waste regulation is subject to the authority of all other applicable laws,
regulations or requirements in addition to those contained in this chapter. Nothing
in this chapter is intended to abridge or alter the rights of action by the State or by a
person which exist in equity, common law, or other statutes to abate pollution or to
abate a nuisance. [Ord. 98-762C, Secs. 4-5; Ord. 02-974; Ord. 16-1387.]

5.01.030 Prohibited Activities
Except as otherwise provided in this chapter, or in Metre-Cede-Chapter 5.05, it is unlawful

for:

(a)

(b)

(c)

Any person to establish, operate, maintain or expand a solid waste facility or
disposal site within Metro without an appropriate license or franchise from Metro.

Any person or solid waste facility to either (1) mix source-separated recyclable
material with other solid waste in any vehicle, box, container or receptacle used in
solid waste collection or disposal, or (2) to dispose of source-separated recyclable
material by any method other than reuse or recycling. As used in this subsection,
"reuse or recycling” includes the transfer, transport or delivery of such materials to
a person or facility that will reuse or recycle them.

Alicensee or franchisee to receive, process or dispose of any solid waste unless
authorized by the license or franchise.



(d)

(e)

()

)

Any person to transport any solid waste to or to dispose of any solid waste at any
place other than a solid waste facility or disposal site that is operated by a licensee
or franchisee or is otherwise exempt under Section 5.01.040.

Alicensee or franchisee to violate or fail to meet the rules, performance standards,
procedures, and forms adopted pursuant to Seetien-Chapter 5-:04-286-5.08.

Any person to treat or dispose of petroleum contaminated soil by ventilation or
aeration except at the site of origin.

Any person to store electronic device waste uncovered and outside of a roofed

structure. [Ord. 81-111, Sec. 4; Ord. 87-217, Sec. 1; Ord. 95-621A, Sec. 3; Ord. 98-762C, Sec. 6; Ord.
02-974; Ord. 03-1018A, Sec. 2; Ord. 06-1102, Sec. 1; Ord. 16-1387.]

5.01.040 Exemptions to Prohibited Activities

(a)

The provisions of this chapter do not apply to_a:

(1) Municipal or industrial sewage treatment plants accepting sewage, sludge,
septic tank and cesspool pumpings or other sludge.

(2) Disposal sites, transfer stations, or solid waste facilities-facility owned or
operated by Metro, except that Metro must pay regional system fees per
Section 5.01.300.

(3) Conversion technology faeilities-facility that exclusively receives non-
putrescible waste for use as feedstock that has been:

(A) Extracted from other solid waste: and

(B) Processed to meet prescribed specifications for direct introduction into
a conversion technology process.

(4) Specific material recyclers that receives and processes a single type of non-
putrescible recyclable material that holds intrinsic value in established reuse
and recycling markets such as scrap metal, plastic, paper or similar
commodities.

(5) Facilityies that exclusively receives, processes, transfers or disposes of inert
waste.

(6) Persons who generates and maintains residential compost piles for
residential garden or landscaping purposes.

(7) Residences, parks, community gardens and homeowner associations.

(8) UniversitiesUniversity, schools, hospitals, golf courses, industrial parks, and
other similar faeilitiesfacility, if the landscape waste or yard debris was
generated from the facility's own activities, the product remains on the
facility grounds, and the product is not offered for off-site sale or use.

(9) An operation or facility that processes wood wastes, unless:

(A) The wood wastes are processed for composting; or



(b)

(c)

(B) The operation or facility is other-wise regulated under this chapter.

(10) Temporary transfer stations or processing centers established and operated
by a government for 60 days or less to temporarily receive, store or process
solid waste, provided that Metro finds an emergency situation exists.

(11) Persons who owns or operates a mobile facility that processes petroleum
contaminated soil at the site of origin and retains any treated petroleum
contaminated soil on the site of origin.

Notwithstanding Section 5.01.040(a), all persons must comply with Sections
5.01.030(a), (b), (d) and (f).

The provisions of Section 5.01.290 apply to the activities and facilities described in
Sections 5.01.040(a)(3) through 5.01.040(a)(11). [Ord. 81-111, Sec. 5; Ord. 82-136, Sec. 1;
Ord. 91-422B, Sec. 2; Ord. 95-621A, Sec. 4; Ord. 98-762C, Sec. 7; Ord. 00-866, Sec. 2; Ord. 02-933, Sec.
1; Ord. 02-974; Ord. 03-1018A, Sec. 3; Ord. 06-1102, Sec. 2; Ord. 07-1147B, Sec. 2; Ord. 16-1387; Ord.
17-1411]

APPLICATIONS FOR SOLID WASTE FACILITY LICENSES

5.01.050 License Requirements and Fees

(a)

(b)
(c)

(d)

(e)

A Metro solid waste license is required of any person owning or controlling a facility
at which the person performs any of the following activities:

(1)  Processing non-putrescible waste.

(2) Processing petroleum contaminated soil by thermal destruction, distillation,
bioremediation, or by any other methods that destroy or remove such
petroleum contamination from the soil.

(3) Processing of yard debris or yard debris mixed with residential food waste.
(4) Reloading solid waste.

(5) Processing wood waste for use as an industrial fuel if such facility is
otherwise regulated under this chapter.

The annual fee for a solid waste license may not exceed $300-00.

The application fee for a new or renewal license is $300-88. The application fee is
due at the time of filing.

The annual solid waste license fee is in addition to any other fee, tax or charge
imposed upon a licensee.

The licensee must pay the license fee in the manner and at the time required by the
Chief Operating Officer. [Ord. 81-111, Sec. 15; Ord. 98-762C, Secs. 8-9; Ord. 98-762C, Sec. 40;

Ord. 98-767, Sec. 5; Ord. 00-866, Sec. 3; Ord. 02-933, Sec. 2; Ord. 02-974; Ord. 03-1018A4, Sec. 4; Ord.
14-1332; Ord. 16-1387.]



5.01.060 Pre-Application Conference for Licenses

(a)

(b)

An applicant for a new license must attend a pre-application conference. The
purpose of the conference is to provide the applicant with information regarding the
requirements for the proposed facility and to have the applicant describe the
proposed facility’s location, site conditions and operations.

If an applicant for a new license does not file an application for a license within one
year from the date of the pre-application conference, the applicant must attend a

subsequent pre-application conference before filing another application. [Ord. 98-
762C, Secs. 11-12; Ord. 02-974; Ord. 14-1332; Ord. 16-1387.]

5.01.070 Applications for Licenses

(a)

(b)

(c)

An applicant for a new or renewal license must file the application on forms or in
the format required by the Chief Operating Officer.

The applicant must include a description of the activities the applicant proposes to
conduct and a description of the waste it seeks to accept.

A license application must also include the following information:

(1) Proofthat the applicant can obtain the types of insurance specified by the
Chief Operating Officer during the license term;

(2) A copy of all applications for necessary DEQ permits, any other information
required by or submitted to DEQ, and a copy of any DEQ permits;

(3) A copy of any closure plan that DEQ requires, including documents
demonstrating financial assurance for the costs of closure. If DEQ does not
require a closure plan, the applicant must provide a closure document
describing closure protocol for the solid waste facility at any point in its active
life;

(4) Signed consent by the property owner(s) agreeing to the proposed property
use. The consent must also disclose the applicant’s property interest and the
duration of that interest. The consent must include a statement that the
property owner(s) have read and agree to be bound by the provisions of
Section 5.01.320(f) if Metro revokes the license or refuses any license
renewal;

(5) Proofthat the applicant has received proper land use approval; or, if the
applicant has not obtained land use approval, then a written recommendation
of the planning direetor-department of the local governmental unit having
land use jurisdiction regarding new or existing disposal sites, or alterations,
expansions, improvements or changes in the method or type of disposal at
new or existing disposal sites. The recommendation may include, but is not
limited to, a statement of compatibility of the site, the solid waste disposal
facility located thereon and the proposed operation with the acknowledged
local comprehensive plan and zoning requirements or with the statewide
planning goals of the Land Conservation and Development Commission; and



(6) Any current permit and a list of anticipated permits that a governmental
agency may require. If the applicant has previously applied for a permit, the
applicant must provide a copy of that permit application and any permit that

any other government agency granted. [Ord. 81-111, Sec. 7; Ord. 82-136, Sec. 2; Ord.
91-422B, Sec. 3; Ord. 95-621A, Sec. 5; Ord. 98-762C, Sec. 13; Ord. 00-866, Sec. 4; Ord. 02-974;
Ord. 03-1018A4, Sec. 5; Ord. 04-1056, Sec. 1; Ord. 05-1093, Sec. 1; Ord. 06-1098B, Sec. 1; Ord.
06-1101; Ord. 07-1139, Sec. 1; Ord. 07-1161, Sec. 1; Ord. 14-1332; Ord. 16-1387.]

5.01.080 License Issuance

(a)

(b)

(c)

(d)

(e)

(H)

&

The Chief Operating Officer may approve or deny license applications and impose
conditions on any approved license as the Chief Operating Officer considers
appropriate.

The Chief Operating Officer may make any investigation regarding the application
information as the Chief Operating Officers considers appropriate. This includes the
right of entry onto the applicant's proposed site.

Before approving or denying a license application, the Chief Operating Officer must
provide public notice and an opportunity for public comment on the license
application.

The Chief Operating Officer will determine if the proposed license meets the
requirements of Section 5.01.070 based on the:

(1) Submitted application,

(2) Chief Operating Officer's investigation regarding the application information,
and

(3) Public comments.

If the Chief Operating Officer does not approve or deny a new license application
within 180 days after the applicant files a complete application, the license is
deemed granted for the solid waste facility or activity requested in the application.
The deadline for the Chief Operating Officer to approve or deny an application may
be extended as provided in this section. If a license is issued pursuant to the
subsection, then the license will contain the standard terms and conditions included
in other comparable licenses issued by Metro.

At any time after an applicant files a complete license application, the deadline for
the Chief Operating Officer to approve or deny the application is extended if:

(1) The applicant substantially modifies the application during the review period,
in which case the 180 days review period for the Chief Operating Officer to act
is restarted as of the date Metro receives the applicant's modifications; or

(2) The applicant and Chief Operating Officer mutually agree to extend the
deadline for a specified time period.

An applicant may withdraw its application at any time before the Chief Operating
Officer's decision and may submit a new application at any time thereafter.



(h)

If the Chief Operating Officer denies a license request, the applicant may not file a
new application for the same or substantially similar license for at least six months
from the denial date. [Ord. 98-762C, Secs. 16-17; Ord. 02-974; Ord. 03-1018A4, Sec. 8; Ord. 06-
1098B, Sec. 2; Ord. 07-1138, Sec. 1; Ord. 07-1139, Sec. 2; Ord. 14-1332; Ord. 16-1387.]

5.01.090 License Contents

(a)

(b)

(c)

(d)

A license will specify authorized activities, the types and amounts of wastes the solid
waste facility may accept, and any other conditions the Chief Operating Officer
imposes.

In addition to this section’s requirements, if a license authorizes the licensee to
accept mixed non-putrescible waste for the purpose of conducting material
recovery or reloading, the license is subject to the requirements of Section 5.01.260
and any corresponding rules, procedures, performance standards, design
requirements, and operating requirements adopted pursuant to Seetien-5-01-266

Chapter 5.08.

The license must require that the facility operate in a manner that meets the
following general performance goals:

(1) Environment. It is designed and operated to avoid undue threats to the
environment including, but not limited to, stormwater or groundwater
contamination, air pollution, and improper acceptance and management of
hazardous waste asbestos and other prohibited wastes.

(2) Health and Safety. It is designed and operated to avoid conditions that may
degrade public health and safety including, but not limited to, fires, vectors,
pathogens and airborne debris.

(3) Nuisances. It is designed and operated to avoid nuisance conditions including,
but not limited to, litter, dust, odors, and noise.

(4) Material Recovery. Facilities that conduct material recovery on non-
putrescible waste must be designed and operated to recover materials in a
timely manner, to meet standards in Section 5.01.260, and to protect the
quality of non-putrescible waste that has not yet undergone material
recovery.

(5) Reloading. Facilities that reload non-putrescible waste must be designed and
operated to rapidly and efficiently reload and transfer that waste to a Metro
authorized processing facility while protecting the quality of non-putrescible
waste that has not yet undergone material recovery.

(6) Record-keeping. A licensee must maintain complete and accurate records of
the amount of all solid waste and recyclable materials that it receives,
recycles, reloads or disposes.

A license term may not exceed five years, except that the Chief Operating Officer
may extend the license term for up to one year. [Ord. 98-762C, Secs. 16-17; Ord. 02-974;



Ord. 03-1018A, Sec. 8; Ord. 06-1098B, Sec. 2; Ord. 07-1138, Sec. 1; Ord. 07-1139, Sec. 2; Ord. 14-
1332; Ord. 16-1387; Ord. 17-1411.]

5.01.100 Record-keeping and Reporting for Licenses

(a)  Alicensee must maintain accurate records of the information that the Chief
Operating Officer requires. A licensee must report the required information on the
forms, in the format and within the reporting periods and deadlines that the Chief
Operating Officer establishes. The licensee or its authorized representative must
sign the report and certify it as accurate.

(b)  Alicensee must provide copies of any correspondence with any federal, state or
local government agency related to the regulation of a solid waste facility within five
days of the correspondence.

() A licensee must maintain records of any written complaints received from the
public or a customer and retain them for not less than one year. This includes, but is
not limited to, information regarding the nature of the complaint, the complainant’s
name, address and phone number, the date the licensee received the complaint, and
any response by the licensee to the complaint.

(d)  Alicensee must retain all records required by this chapter for three years (except
for the complaint records in subsection (c)) and make them available for inspection
by the Chief Operating Officer.

(e) Any information the licensee submits to Metro is public record and subject to
disclosure pursuant to the Oregon Public Records Act, except that portion of the
information that the licensee requests exception from disclosure consistent with
Oregon Law. [Ord. 98-762C, Secs. 38-39; Ord. 02-974; Ord. 14-1332; Ord. 16-1387.]

5.01.110 License Renewal

(a) The Chief Operating Officer is responsible for approving or denying a solid waste
facility license renewal. The Chief Operating Officer will approve or deny a license
renewal consistent with this section.

(b)  Alicensee seeking renewal of a license must submit a request as required by this
section not less than 120 days before the license’s expiration date. The licensee
must:

(1) File a completed application for renewal;
(2) Paya $300.86 application fee; and

(3) Provide a statement of proposed material changes from the previous license
application, along with any other information the Chief Operating Officer
requires.

() The Chief Operating Officer must approve a solid waste facility license renewal
unless the Chief Operating Officer determines that the proposed renewal is not in



(d)

the public interest. The Chief Operating Officer may attach conditions to any
renewed license.

The Chief Operating Officer is not obligated to renew a license earlier than the
expiration date of the existing license even if the renewal request is filed more than

120 days before the existing license expires. [Ord. 98-762C, Secs. 22-23; Ord. 98-767, Sec. 3;
Ord. 02-974; Ord. 03-1018A, Sec. 11; Ord. 14-1332; Ord. 16-1387; Ord. 17-1411.]

5.01.120 Transfer of Ownership or Control of Licenses

(a)

(b)

A licensee must notify Metro within 10 days if the licensee leases, assigns,
mortgages, sells or otherwise transfers control of the license to another person,
whether whole or in part. The transferee of a license must meet the requirements of
this chapter.

The term for any transferred license is for the remainder of the original term unless

the Chief Operating Officer establishes a different term. [Ord. 81-111, Sec. 10; Ord. 98-
762C, Sec. 24; Ord. 02-974; Ord. 03-1018A4, Sec. 12; Ord. 14-1332; Ord. 16-1387.]

5.01.130 Change of Authorizations for Licenses

(a)

(b)

(c)

(d)

(e)

A licensee must submit an application pursuant to Section 5.01.070 when the
licensee requests authority to:

(1)  Accept wastes other than those the license authorizes, or
(2) Perform activities other than those the license authorizes, or
(3) Modify other limiting conditions of the applicant's license.

The licensee must file an application for a change in authorization or limits on forms
or in the format provided by the Chief Operating Officer.

An application for a change in authorizations or limits to the applicant's license does

not substitute for an application that Metro would otherwise require under Section
5.01.050.

A licensee must notify Metro in writing when the licensee proposes to cease
accepting authorized wastes or cease performing authorized activities at the solid
waste facility or disposal site.

The application fee for changes of authorizations or limits is $100:080. [Ord. 98-762C,
Secs. 25-26; Ord. 98-767, Sec. 4; Ord. 02-974; Ord. 03-1018A4, Sec. 13; Ord. 14-1332; Ord. 16-1387.]

5.01.140 Variances for Licenses

(a)

(b)

The Chief Operating Officer may grant specific variances from particular
requirements of this chapter to applicants for licenses or to licensees to protect
public health, safety and welfare.

In order to grant a variance, the Chief Operating Officer must find that the licensee
or applicant can achieve the purpose and intent of the particular license



(c)

(d)

(e)

(H)

(8

requirement without compliance and that compliance with the particular
requirement:

(1) Isinappropriate because of conditions beyond the applicant’s or licensee’s
control; or

(2) Would be rendered extremely burdensome or highly impractical due to
special physical conditions or causes.

A licensee or applicant must request a variance in writing and must concisely state
why the Chief Operating Officer should grant the variance. The Chief Operating
Officer may investigate the request as the Chief Operating Officer considers
necessary.

The Chief Operating Officer must approve or deny the variance request within 60
days.

A request for a variance does not substitute for an application that Metro would
otherwise require under Section 5.01.050.

If the Chief Operating Officer denies a variance request, the Chief Operating Officer
must notify the person requesting the variance of the right to a contested case
hearing pursuant to €ede-Chapter 2.05.

If the Chief Operating Officer denies a request for a variance, the requesting party
may not file a new application for the same or substantially similar variance for at

least six months from the date of denial. [Ord. 81-111, Sec. 12; Ord. 98-762C, Sec. 27; Ord. 02-
974; Ord. 14-1332; Ord. 16-1387.]

APPLICATIONS FOR SOLID WASTE FACILITY FRANCHISES

5.01.150 Franchise Requirements and Fees

(a)

(b)
(c)

A Metro solid waste franchise is required of any person owning or controlling a
facility at which the person performs any of the following activities:

(1) Processing putrescible waste other than yard debris and yard debris mixed
with residential food waste.

(2) Operating a transfer station.
(3) Operating a disposal site or an energy recovery facility.

(4) Any process using chemical or biological methods whose primary purpose is
reduction of solid waste weight or volumes.

(5) Any other activity not listed in this section or exempted by Metro Code
Section 5.01.040.

The annual fee for a solid waste franchise is $500-00.

The franchise fee is in addition to any other fee, tax or charge imposed upon a
franchisee.



(d)

(e)

The franchisee must pay the franchise fee in the manner and at the time required by
the Chief Operating Officer.

The application fee for a new or renewal franchise is $500:00. The application fee is

due at the time of filing. [Ord. 98-762C, Secs. 8-9. Ord. 00-866, Sec. 3; Ord. 02-933, Sec. 2; Ord.
03-1018A4, Sec. 4; Ord. 14-1332; Ord. 16-1387.]

5.01.160 Pre-Application Conference for Franchises

(a)

(b)

An applicant for a new franchise must attend a pre-application conference. The
purpose of the conference is to provide the applicant with information regarding the
requirements for the proposed facility and to have the applicant describe the
proposed facility’s location, site conditions and operations.

If an applicant for a new franchise does not file an application for a franchise within
one year from the date of the pre-application conference, the applicant must attend

a subsequent pre-application conference before filing any application. [Ord. 98-762C,
Secs. 11-12; Ord. 02-974; Ord. 14-1332; Ord. 16-1387.]

5.01.170 Applications for Franchises

(a)

(b)

(c)

An applicant for a new or renewal franchise must file the application on forms or in
the format required by the Chief Operating Officer.

The applicant must include a description of the activities the applicant proposes to
conduct and a description of the waste it seeks to accept.

An application for a franchise must include the following information:

(1)  Proofthat the applicant can obtain the types of insurance specified by the
Chief Operating Officer during the franchise term;

(2) A copy of all applications for necessary DEQ permits, any other information
required by or submitted to DEQ, and a copy of any DEQ permits;

(3) A copy of any closure plan that DEQ requires, including documents
demonstrating financial assurance for the cost of closure. If DEQ does not
require a closure plan, the applicant must provide a closure document
describing closure protocol for the solid waste facility at any point in its active
life;

(4) Signed consent by the property owner(s) agreeing to the property’s proposed
use. The consent must also disclose the applicant’s property interest and the
duration of that interest. The consent must include a statement that the
property owner(s) have read and agree to be bound by the provisions of
Section 5.01.320(f) if Metro revokes the franchise or refuses any franchise
renewal;

(5) Proofthat the applicant has received proper land use approval; or, if the
applicant has not obtained land use approval, then a written recommendation
of the planning director of the local governmental unit having land use
jurisdiction regarding new or existing disposal sites, or alterations,



(d)

expansions, improvements or changes in the method or type of disposal at
new or existing disposal sites. The recommendation may include, but is not
limited to, a statement of compatibility of the site, the solid waste disposal
facility located thereon and the proposed operation with the acknowledged
local comprehensive plan and zoning requirements or with the statewide
planning goals of the Land Conservation and Development Commission; and

(6) Any current permit and a list of anticipated permits that any other
governmental agency may require. If the applicant has previously applied for
other permits, the applicant must provide a copy of the permit application
and any permit that another governmental agency granted as a result.

An analysis of the factors described in Section 5.01.180(f) must accompany an

application for a franchise. [Ord. 81-111, Sec. 7; Ord. 82-136, Sec. 2; Ord. 91-422B, Sec. 3; Ord.
95-621A4, Sec. 5; Ord. 98-762C, Sec. 13; Ord. 00-866, Sec. 4; Ord. 02-974; Ord. 03-1018A4, Sec. 5; Ord.
04-1056, Sec. 1; Ord. 05-1093, Sec. 1; Ord. 06-1098B, Sec. 1; Ord. 06-1101; Ord. 07-1139, Sec. 1; Ord.
07-1161, Sec. 1; Ord. 14-1332; Ord. 16-1387.]

5.01.180 Franchise Issuance

(a)

(b)

(c)

(d)

(e)

(H)

The Chief Operating Officer will review franchise applications filed under Section
5.01.170. Council may approve or deny the franchise application.

The Chief Operating Officer may make any investigation regarding the application
information as the Chief Operating Officer considers appropriate. This includes the
right of entry onto the applicant's proposed site.

Upon the basis of the application, evidence submitted and results of the
investigation, the Chief Operating Officer will make a recommendation regarding
whether the:

(1) Applicant is qualified;
(2) Proposed franchise complies with the Regional Waste Plan;
(3) Proposed franchise meets the requirements of Section 5.01.170; and

(4) Applicant has complied or can comply with all other applicable regulatory
requirements.

The Chief Operating Officer will provide the recommendations required by
subsection (c) to the Council, together with the Chief Operating Officer's
recommendation regarding whether Council should grant or deny the application. If
the Chief Operating Officer recommends that Council grant the application, the Chief
Operating Officer may also recommend specific conditions of the franchise.

After Council receives the Chief Operating Officer’s recommendation, the Council
will issue an order granting or denying the application. The Council may attach
conditions to the order or limit the number of franchises granted. If the Council
issues an order to deny the application, the order is effective immediately.

The Council will consider the following factors when determining whether to issue a
franchise:



&

(h)

()

()

(k)

(1)  Whether the applicant has demonstrated that the proposed solid waste
facility and authorized activities will be consistent with the Regional Waste
Plan;

(2) The effect that granting a franchise will have on the cost of solid waste
disposal and recycling services for the €itizens-residents of the region;

(3) Whether granting a franchise is likely to adversely affect the health, safety and
welfare of Metro's residents in an unreasonable manner;

(4) Whether granting a franchise is likely to adversely affect nearby residents,
property owners or the existing character or expected future development of
the surrounding neighborhood in an unreasonable manner;

(5) Whether the applicant has demonstrated the strong likelihood that it will
comply with all requirements and standards of this chapter, the
administrative rules and performance standards adopted pursuant to Seetien
5.01-286-Chapter 5.08 and other applicable local, state and federal laws, rules,
regulations, ordinances, orders or permits pertaining in any manner to the
proposed franchise.

If the Council does not approve or deny a new franchise application within 180 days
after the applicant files a complete application the franchise is deemed granted for
the solid waste facility or disposal site requested in the application. The deadline for
the Council to approve or deny an application may be extended as provided in this
section. If a franchise is issued pursuant to the subsection, then the franchise will
contain the standard terms and conditions included in other comparable franchises
issued by Metro.

At any time after an applicant files a complete franchise application, the deadline for
the Council to approve or deny the application is extended if:

(1) The Council extends the deadline for up to an additional 60 days, which the
Council may do only once for any single application;

(2) The applicant substantially modifies the application during the review period,
in which case the 180 days review period for the Council to act is restarted as
of the date Metro receives the applicant's modifications; or

(3) The applicant and Chief Operating Officer mutually agree to extend the
deadline for a specified time period.

An applicant may withdraw its application at any time before the Council's decision
and may submit a new application at any time thereafter.

If the Council denies a franchise request, the applicant may not file a new
application for the same or substantially similar franchise for at least six months
from the denial date.

A franchise term may not exceed five years, except that the Chief Operating Officer

may extend the term of a franchise for up to one year. [Ord. 98-762C, Secs. 19-20; Ord. 02-
974; Ord. 03-1018A, Sec. 10; Ord. 07-1138, Sec. 2; Ord. 14-1332; Ord. 16-1387; Ord. 19-1432.]



5.01.190 Franchise Contents

(a)

(b)

(c)

The franchise is the Council’s grant of authority to accept the waste and perform the
activity or activities described in the franchise, the conditions under which these
activities may take place and the conditions under which Metro may revoke the
authority.

Franchises must be in writing and include:
(1) The term of the franchise;

(2) The specific activities the franchisee may perform and the types and amounts
of waste the franchisee may accept at the solid waste facility;

(3) Any other conditions the Council considers necessary to ensure the franchisee
complies with the intent and purpose of this chapter; and

(4) Indemnification of Metro in a form acceptable to the Metro Attorney.

A franchise that authorizes a franchisee to accept mixed non-putrescible waste for
the purpose of conducting material recovery or reloading is subject to the rules,
procedures, performance standards, design requirements, and operating
requirements adopted pursuant to Seetien-5-01-280Chapter 5.08. The franchise
must require that the facility operate in a manner that meets the following general
performance goals:

(1) Environment. It is designed and operated to avoid undue threats to the
environment including, but not limited to, stormwater or groundwater
contamination, air pollution, and improper acceptance and management of
hazardous waste asbestos and other prohibited wastes.

(2) Health and Safety. It is designed and operated to avoid conditions that may
degrade public health and safety including, but not limited to, fires, vectors,
pathogens and airborne debris.

(3) Nuisances. It is designed and operated to avoid nuisance conditions including,
but not limited to, litter, dust, odors, and noise.

(4) Material Recovery. Facilities that conduct material recovery on non-
putrescible waste must be designed and operated to recover materials in a
timely manner, to meet standards in Section 5.01.260, and to protect the
quality of non-putrescible waste that has not yet undergone material
recovery.

(5) Reloading. Facilities that reload non-putrescible waste must be designed and
operated to rapidly and efficiently reload and transfer that waste to a Metro
authorized processing facility while protecting the quality of non-putrescible
waste that has not yet undergone material recovery.

(6) Record-keeping. A franchisee must maintain complete and accurate records of
the amount of all solid waste and recyclable materials that it receives,



recycles, reloads or disposes. [Ord. 98-762C, Secs. 19-20; Ord. 02-974; Ord. 03-1018A,
Sec. 10; Ord. 07-1138, Sec. 2; Ord. 14-1332; Ord. 16-1387.]

5.01.195 Putrescible Waste Tonnage Allocation Framework

(a)

(b)

(c)

(d)

(e)

The Chief Operating Officer will allocate putrescible waste tonnage amounts to a
transfer station in accordance with the allocation methodology under applicable
administrative rule and this chapter’s requirements.

The Chief Operating Officer may allocate tonnage to either a transfer station that is
franchised under this chapter or a transfer station that is designated under Chapter
5.05.

In addition to the allocation methodology factors adopted by administrative rule,
the Chief Operating Officer may also consider the following factors when allocating
tonnage amounts annually:

(1) The public benefits to the regional solid waste system;
(2) How the allocation will affect the regional solid waste system;

(3) How the allocation will affect the proportional amount of regional tonnage
reserved for Metro’s transfer stations (a minimum of 40 percent of the
regional tonnage is to be reserved for Metro transfer stations);

(4) The proportional amount of regional tonnage allocated to companies;
(5) The rate that the transfer station charges for accepting putrescible waste; and

(6) Any other factor the Chief Operating Officer considers relevant to achieve the
purposes and intent of this section.

The Chief Operating Officer may further adjust a transfer station’s tonnage
allocation at other times if it is in the public interest and necessary to address a
significant disruption as defined in Chapter 5.00. An adjustment under this
subsection does not require Council approval.

The Chief Operating Officer may not allocate more than 40 percent of the available
regional tonnage to any combination of transfer stations owned by the same
company. [Ord. 18-1426.]

5.01.200 Record-keeping and Reporting for Franchises

(a)

(b)

A franchisee must maintain accurate records of the information the Chief Operating
Officer requires and report that information on the forms or in the format and
within the reporting periods and deadlines that the Chief Operating Officer
establishes. A franchisee’s authorized representative must sign the report and
certify it as accurate.

A franchisee must provide copies of any correspondence with any federal, state or
local government agency related to the regulation of a solid waste facility within five
days of the correspondence.



(c)

(d)

(e)

A franchisee must maintain records of any written complaints received from the
public or a customer and retain them for not less than one year. This includes, but is
not limited to, information regarding the nature of the complaint, the complainant’s
name, address and phone number, the date the franchisee received the complaint,
and any response by the franchisee to the complaint.

A franchisee must retain all records required by this chapter (except for the
complaint records in subsection (c)) for three years and allow the Chief Operating
Officer to inspect them.

All information that the franchisee submits to Metro is public record and subject to
disclosure pursuant to the Oregon Public Records Act, except that portion of the
information that the franchisee requests exception from disclosure consistent with
Oregon Law. [Ord. 14-1332; Ord. 16-1387.]

5.01.210 Franchise Renewal

(a)

(b)

The Council approves or denies a solid waste facility franchise renewal. A franchisee
seeking renewal of a franchise must submit a request as required by this section not
less than 120 days before the franchise’s expiration date. The franchisee must:

(1) File a completed application for renewal;
(2) Paya $500.80 application fee; and

(3) Provide a statement of proposed material changes from the previous
franchise application along with any other information the Chief Operating
Officer or the Council requires.

The Chief Operating Officer will make a recommendation regarding whether the
renewal meets the criteria in Section 5.01.180. The Council must approve renewal of
a solid waste facility franchise unless the Council determines that the proposed
renewal is not in the public interest or does not meet the criteria outlined in Section
5.01.180. The Council may attach conditions or limitations to the renewed franchise.

The Council is not obligated to renew a franchise earlier than the franchise’s
expiration date even if the franchisee files a renewal request more than 120 days

before the existing franchise expires. [Ord. 98-762C, Secs. 22-23; Ord. 98-767, Sec. 3; Ord. 02-
974; Ord. 03-1018A4, Sec. 11; Ord. 14-1332; Ord. 16-1387; Ord. 17-1411.]

5.01.220 Transfer of Ownership or Control of Franchises

(a)

(b)

A franchisee must notify Metro within 10 days if the franchisee leases, assigns,
mortgages, sells or otherwise transfers control of the franchise to another person,
whether whole or in part. The transferee of a franchise must meet the requirements
of this chapter.

The term for any transferred franchise is for the remainder of the original term

unless the Council establishes a different term. [Ord. 81-111, Sec. 10; Ord. 98-762C, Sec. 24;
Ord. 02-974; Ord. 03-1018A, Sec. 12; Ord. 14-1332; Ord. 16-1387.]



5.01.230 Change of Authorizations for Franchises

(a)

(b)

(c)

(d)

(e)

A franchisee must submit an application pursuant to Section 5.01.170 when the
franchisee requests authority to:

(1)  Accept wastes other than those the franchise authorizes, or
(2) Perform activities other than those the franchise authorizes, or
(3) Modify other limiting conditions of the applicant's franchise.

The franchisee must file an application for a change in authorization or limits on
forms or in the format provided by the Chief Operating Officer.

An application for a change in authorization or limits to the applicant's franchise
does not substitute for an application that Metro would otherwise require under
Section 5.01.150.

A franchisee must notify Metro in writing when the franchisee proposes to cease
accepting authorized wastes or cease performing authorized activities at the solid
waste facility or disposal site.

The application fee for changes of authorizations or limits is $100-88. [Ord. 98-762C,
Secs. 25-26; Ord. 98-767, Sec. 4; Ord. 02-974; Ord. 03-1018A4, Sec. 13; Ord. 14-1332; Ord. 16-1387.]

5.01.240 Variances for Franchises

(a)

(b)

(c)

(d)

(e)

Upon the Chief Operating Officer’s recommendation, the Council may grant specific
variances from particular requirements of this chapter to applicants for franchises

or to franchisees upon conditions the Council considers necessary to protect public
health, safety and welfare.

In order to grant a variance, the Council must find that the franchisee can achieve
the purpose and intent of the particular franchise requirement without compliance
and that compliance with the particular requirement:

(1) Isinappropriate because of conditions beyond the applicant’s or franchisee’s
control; or

(2) Would be rendered extremely burdensome or highly impractical due to
special physical conditions or causes.

A franchisee or applicant must request a variance in writing and must concisely
state why Council should grant the variance. The Chief Operating Officer may make
an investigation as the Chief Operating Officer considers necessary.

The Chief Operating Officer must recommend to the Council whether to approve or
deny the variance within 120 days after Metro receives the variance request.

A request for a variance does not substitute for an application that Metro would
otherwise require under Section 5.01.150.



(H)

&

If the Council denies a variance request, the Chief Operating Officer must notify the

person requesting the variance of the right to a contested case hearing pursuant to
Cede-Chapter 2.05.

If the Council denies a request for a variance, the requesting party may not file a
new application for the same or substantially similar variance for at least six months

from the denial date. [Ord. 81-111, Sec. 12; Ord. 98-762C, Sec. 27; Ord. 02-974; Ord. 14-1332;
Ord. 16-1387.]

OBLIGATIONS AND LIMITATIONS FOR SOLID WASTE FACILITIES

5.01.250 General Obligations of All Regulated Parties

All persons regulated by this chapter must:

(a)

(b)

(c)

(d)

(e)

Allow the Chief Operating Officer reasonable access to the premises for purposes of
inspection and audit to determine compliance with this chapter, the Code, the
license or franchise, and the performance standards and administrative rules
adopted pursuant to Seetion-5-61-280Chapter 5.08.

Ensure that solid waste transferred from the facility goes to the appropriate
destination under this chapter, Metre-Code-Chapter 5.05, and other applicable local,
state and federal laws, rules, regulations, ordinances, orders and permits.

Maintain insurance during the license or franchise term in the amounts specified in
the license or franchise or any other amounts as state law may require for public
contracts, and to give 30 days’ written notice to the Chief Operating Officer of any
lapse or proposed cancellation of insurance coverage or performance bond.

Indemnify and save harmless Metro, the Council, the Chief Operating Officer, Metro
employees and Metro agents from any and all loss, damage, claim, expense including
attorney's fees, or liability related to or arising out of the licensee's or franchisee's
performance of or failure to perform any of its obligations under the license or
franchise or this chapter.

Agree to no recourse whatsoever against Metro or its officials, agents or employees
for any loss, costs, expense or damage arising out of:

(1) Any provision or requirement of the license or franchise;
(2) Metro’s enforcement of the license or franchise; or

(3) Any determination that a license or franchise or any part thereof is invalid.
[Ord. 81-111, Sec. 13; Ord. 98-762C, Sec. 28; Ord. 02-974; Ord. 03-1018A4, Sec. 15; Ord. 16-
1387; Ord. 17-1411.]

5.01.260 Obligations and Limits for Selected Types of Activities

(a)

A solid waste facility that receivesd non-putrescible waste and is subject to licensing

or franchising under this chapter must:



(b)

(c)

(d)

(e)

(H)

(1) Perform material recovery from non-putrescible waste that it receives at the
facility as specified in this section or as otherwise specified in its license or
franchise, or

(2) Transport the non-putrescible waste to a solid waste facility authorized by
Metro to recover useful materials from solid waste.

Notwithstanding subsection (a) above, a facility that exclusively receives non-
putrescible source-separated recyclable material is not subject to the requirements
of this section.

Alicensee or franchisee subject to subsection (a) must:

(1) Process non-putrescible waste accepted at the facility and delivered in drop
boxes and self-tipping trucks to recover cardboard, wood, and metals,
including aluminum. The processing residual may not contain more than 15
percent, by total combined weight, of cardboard or wood pieces of greater
than 12 inches in size in any dimension and metal pieces greater than eight
inches in size in any dimension.

(2) Take quarterly samples of processing residual that are statistically valid and
representative of the facility’s residual (not less than a 300-pound sample)
and provide results of the sampling to Metro in the monthly report due the
month following the end of that quarter.

Based on observation, audits, inspections and reports, Metro inspectors will conduct
or require additional analysis of waste residual at the facility in accordance with
Section 5.01.290(c). Failure to maintain the recovery level specified in Section
5.01.260(c)(1) is a violation enforceable under Metro Code. Metro will not impose a
civil penalty on the first two violations of this subsection by a single licensee or
franchisee.

Failure to meet the reporting requirements in subsection (c)(2) is a violation
enforceable under Metro Code.

A transfer station franchisee:

(1) Must accept putrescible waste originating within the Metro boundary only
from persons who are franchised or permitted by a local government unit to
collect and haul putrescible waste.

(2) Must not accept hazardous waste unless the franchisee provides written
authorization from the DEQ or evidence of exemption from such requirement.

(3) Islimited in accepting putrescible waste during any year to an amount of
putrescible waste as established by the Council in approving the transfer
station franchise application.

(4) Must provide an area for collecting source-separated recyclable materials
without charge at the franchised solid waste facility, or at another location
more convenient to the population being served by the franchised solid waste
facility.



(8)

(h)

(5)

(6)

Must serve the public interest of the region by serving all haulers collecting
solid waste inside the region; and

Must serve the public interest of the region by serving all haulers collecting
solid waste inside the transfer station’s waste shed.

Any person may request or the Chief Operating Officer may initiate an investigation
of a franchisee to ensure that it complies with this section.

A reload facility licensee must transport all non-putrescible waste received at the
facility to a solid waste facility authorized by Metro to recover useful materials from
solid waste.

A solid waste facility licensee or franchisee cannot crush, grind or otherwise reduce
the size of non-putrescible waste unless the:

(1)

(2)

Size reduction is a specific step in the facility’s material recovery operations,
reload operations, or processing residual consolidation or loading operations;
and

Licensee or franchisee described the size reduction in a Metro-approved
operating plan. [Ord. 98-762C, Secs. 30-31; Ord. 00-866, Sec. 5; Ord. 01-916C, Sec. 4; Ord.

02-952A, Sec. 1; Ord. 03-1018A, Sec. 16; Ord. 07-1147B, Sec. 3; Ord. 12-1272, Sec. 3; Ord. 13-
1306, Sec. 3; Ord. 16-1387; Ord. 17-1411; Ord. 18-1426.]

5.01.270 Direct Haul of Putrescible Waste

A franchisee authorized by Metro to deliver putrescible waste directly to a disposal site

must:

(a)

(b)

(c)

Transport the putrescible waste to Metro's contract operator for disposal of
putrescible waste;

Comply with the performance standards for management of unacceptable waste
adopted by the Chief Operating Officer pursuant to Seetien-5-614-280Chapter 5.08;

and

Provide transportation or arrange for transportation by a transportation service
provider that complies with the following performance standards for long-haul
transportation by highway:

(1)

(2)

(3)

All solid waste transported through the city limits of Arlington, Oregon, is
subject to any routing, timing, parking or other operational requirements
established by the city of Arlington.

All equipment satisfies all federal, state, and local regulations. In addition, the
use of exhaust brakes is prohibited.

All solid waste is transported in completely sealed containers with leak-proof
design considered wind-, water-, and odor-tight, and is capable of
withstanding arduous, heavy-duty, repetitive service associated with the
long-haul transport of solid waste. Containers using tarps or flip-tops are
prohibited. Any spillage from the transport vehicles is prohibited.



(4)

(5)

(6)

(7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

The average weight of solid waste payloads transported during each calendar
month is not less than 25 tons.

Any staging areas used is located in areas outside or excluded from the
Columbia River Gorge National Scenic Area (NSA).

All transport vehicles use only designated stopping points outside the
Columbia River Gorge NSA except in cases of emergency.

Use of rest areas, turnouts, scenic vista points, and state parks is limited to
cases of emergency.

Transportation is prohibited in the Columbia River Gorge NSA during the
following times:

(A) 4:00 p.m.to 10:00 p.m. Friday afternoons in June, July, August, and
September.

(B) Daylight hours on Saturdays in June, July, August, and September.
(C) All hours on Sunday in June, July, August, and September.

All solid waste is transported by use of vehicles utilizing splash and spray
suppressant devices behind each wheel, and utilizing rain suppressant side
flaps on all non-turning axles.

All solid waste is transported by use of vehicles and equipment that is
suitably painted and presents an acceptable appearance.

A franchisee representative and its transportation carrier must annually meet
with the gorge communities and interested parties to receive input and
discuss issues related to transportation of solid waste.

The franchisee must report to Metro any accidents, citations, and vehicle
inspections involving vehicles of the franchisee’s transportation carrier
during the transporting of solid waste on behalf of the franchisee.

A franchisee representative and its transportation carrier must meet monthly
with Metro to discuss operational problems, complaints and any
extraordinary occurrences.

The franchisee must immediately report any violations of this subsection to
Metro. [Ord. 98-762C, Secs. 32-33; Ord. 02-974; Ord. 16-1387; Ord. 17-1411.]

REGULATORY ADMINISTRATION OF SOLID WASTE FACILITIES

5.01.280 [Repealed Ord. 19-1441; Effective February 19, 2020]

5.01.290 Inspections, Audits, and other Investigations of Solid Waste Facilities

(a) The Chief Operating Officer is authorized to make such inspection, audit, or other
investigation as the Chief Operating Officer considers appropriate to ensure
compliance with this chapter, the Code, the franchise or license, and administrative



(b)

(c)

(d)

rules and performance standards adopted pursuant to Seetien-5-014-2806-Chapter
5.08. Licensed or franchised facilities must allow access to the facility premises, and
all other solid waste facilities, at all reasonable times during business hours with or
without notice, and during non-business hours with 24 hours notice.

Inspections, audits, or other investigations authorized under subsection (a) will
occur regularly and as the Chief Operating Officer determines necessary. The Chief
Operating Officer will report the results of each inspection, audit, or other
investigation in the format approved by the Chief Operating Officer.

The Chief Operating Officer may access and examine any records during the
inspections, audits, or other investigations if the Chief Operating Officer considers
the records pertinent to the license or franchise, or to the provisions of this chapter.
These records include but are not limited to the licensee’s, franchisee’s or solid
waste facility operator’s books, papers, records, equipment, blueprints, operation
and maintenance records, logs and operating rules and procedures. As part of the
inspections, audits, or other investigations, the Chief Operating Officer may take
samples and conduct analysis of any waste or other material, including storm water
runoff, water treatment or holding facilities, leachate, soil and solid waste. The Chief
Operating Officer will coordinate any sampling or follow-up activities with DEQ or
local jurisdictions as necessary to avoid redundant requirements on operations.

Any violation discovered by an inspection, audit, or other investigation is subject to

the penalties provided in Section 5.01.330. [Ord. 98-762C, Secs. 36-37; Ord. 02-974; Ord. 03-
1018A, Sec. 18; Ord. 07-1147B, Sec. 4; Ord. 16-1387.]

5.01.300 Regional System Fees

(a)

(b)

(c)

(d)

Pursuant to Chapter 5.02, regional system fees apply to solid waste facilities and
disposal sites that Metro owns, operates, licenses or franchises, or which are liable
for payment of the fees pursuant to a special agreement with Metro.

Regional system fees are in addition to any other fee, tax or charge imposed upon a
solid waste facility or disposal site.

Regional system fees must be separately stated upon records of the solid waste
facility or disposal site.

Regional system fees and finance charges on those fees must be paid as specified in
Metre-Code Chapter 5.02. [Ord. 81-111, Sec. 16; Ord. 86-214, Sec. 1; Ord. 91-422B, Sec. 4; Ord.

93-5009, Sec. 2; Ord. 95-621A, Sec. 7; Ord. 98-762C, Sec. 41; Ord. 00-866, Sec. 6; Ord. 02-974; Ord. 03-
1018A, Sec. 19; Ord. 14-1332; Ord. 16-1387.]

5.01.310 Determination of Rates

(a)

(b)

The Council may establish facility rates if it finds that setting facility rates is in the
public interest as a matter of metropolitan concern.

Notwithstanding any other provision of this section:

(1) Licensees are exempt from all rate setting; and



(2) Franchisees are exempt from rate setting unless Metro requires rate setting

as a franchise condition. [Ord. 81-111, Sec. 19; Ord. 82-136, Sec. 4; Ord. 91-436A4, Sec. 2;
Ord. 98-762C, Sec. 43-44; Ord. 03-1018A4, Sec. 20; Ord. 16-1387.]

ENFORCEMENT AND APPEALS

5.01.320 Enforcement Provisions

(a)

(b)

(c)

(d)

Any person who violates any provision of this chapter or who fails to comply with a
license or franchise condition is subject to the fines and penalties set forth in this
chapter.

The Chief Operating Officer may investigate whether there is sufficient cause to
suspend, modify or revoke a franchise or license. If there is sufficient evidence to
suspend, modify, or to revoke a franchise or license, the Chief Operating Officer will
notify the franchisee or licensee in writing of the alleged violation, and the
necessary steps the violator must take to correct the violation. If the franchisee or
licensee is unable to or refuses to correct the violation within a reasonable time
after Metro sends notice, the Chief Operating Officer may provide notice to the
franchisee or licensee that Metro will impose penalties pursuant to Section 5.01.330
or that Metro will suspend, modify or revoke the franchise or license.

The Chief Operating Officer will send the notice upon finding that the franchisee or
licensee has:

(1) Violated the franchise or license, the administrative rules or performance
standards issued by the Chief Operating Officer, this chapter, the Code, state
law, local ordinance or the rules promulgated there under or any other
applicable law or regulation;

(2) Misrepresented material facts or information in the franchise or license
application, or other information that Metro requires the licensee or
franchisee to submit;

(3) Refused to provide adequate service at a licensed or franchised site, facility or
station, after Metro provides written notification and reasonable opportunity
to do so;

(4) Misrepresented the gross receipts from the operation of the licensed or
franchised site, facility or station;

(5) Failed to pay when due the fees required under this chapter; or

(6) Violated a city or county ordinance if the ordinance requires licensees or
franchisees to comply with the Metro solid waste facility regulation code.

Except as provided in subsection (e), if the Chief Operating Officer revokes, modifies
or suspends a license or franchise, it does not become effective until Metro gives the
licensee or franchisee an opportunity to request a contested case hearing under
Metro-CodeChapter 2.05.



(e)

()

If Metro finds a serious danger to the public health or safety as a result of the actions
or inactions of a franchisee or licensee, the Chief Operating Officer may in
accordance with Cede-Chapter 2.05 immediately suspend the franchise or license
and may take whatever steps may be necessary to abate the danger. In addition, in
the case of a franchise, the Chief Operating Officer may authorize another franchisee
or another person to provide service or to use and operate the site, station, facilities
and equipment of an affected franchisee for reasonable compensation in order to
provide service or abate the danger for so long as the danger continues. If Metro
immediately suspends a franchise, the franchisee has 30 days from the suspension
date to request a contested case hearing under €ede-Chapter 2.05.

If Metro revokes a franchise or license, all franchisee or licensee rights in the
franchise or license become void. [Ord. 81-111, Sec. 20; Ord. 82-136, Sec. 5; Ord. 95-621A, Sec.
8; Ord. 91-436A, Sec. 2; Ord. 98-762C, Sec. 45; Ord. 02-974; Ord. 03-1018A, Sec. 21; Ord. 14-1332;
Ord. 16-1387.]

5.01.330 Penalties

(a)

(b)

(c)

(d)

(e)

(H)

Each violation of this chapter is punishable by a fine of not more than $500.00. Each
day a violation continues constitutes a separate violation. Metro may join separate
offenses in one Notice of Violation in several counts.

If the Chief Operating Officer finds that a licensee or franchisee is in violation of this
chapter, the Code, the license or franchise, or the administrative rules or
performance standards adopted pursuant to Seetion-5-04-280Chapter 5.08, the Chief
Operating Officer will provide written notice to the violator describing the violation
and requiring the violator to correct the violation within the time specified in the
notice.

If a licensee or franchisee fails to correct the violation within the specified time
period, the Chief Operating Officer will issue a Notice of Violation, indicating the
continuing violation, the date of re-inspection and the fine imposed as specified in
subsection (a).

If after re-inspection, the Chief Operating Officer finds the licensee or franchisee has
failed to correct the violation, the violation is punishable by a fine as specified in
subsection (a). Metro will give notice of a final deadline for correcting the violation
at the time of re-inspection.

If the licensee or franchisee fails to correct the violation after the final deadline, the
licensee or franchisee must cease the activity resulting in the violation.

Metro will conduct further inspections to ensure that the licensee or franchisee
suspends the offending activity. If the licensee or franchisee fails to suspend the
offending activity, the Chief Operating Officer may:

(1) Impose a remedy suitable to Metro to be implemented by and at the expense
of the licensee or franchisee;

(2) Suspend all solid waste activities on site;
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(3) Impose alien on the property for the amount of the fines; or

(4) Suspend, modify or revoke the license or franchise pursuant to Section
5.01.320.

In addition to subsection (a), Metro may enjoin any violation of this chapter upon
suit in a court of competent jurisdiction, and the violator may also be subject to a

civil penalty not to exceed $500:09 per day for each day of violation. [Ord. 81-111, Sec.
22; 0rd. 91-436A, Sec. 2; Ord. 98-762C, Sec. 47; Ord. 98-767, Sec. 6; Ord. 02-974; Ord. 03-1018A, Sec.
22;0rd. 14-1332; Ord. 16-1387.]

5.01.340 Appeals

(a)

(b)

(c)

(d)

Any applicant, franchisee or licensee may request a contested case hearing pursuant
to €ede-Chapter 2.05 upon the suspension, modification, revocation or refusal by
the Council or Chief Operating Officer, as appropriate, to issue, renew, modify or
transfer a franchise or license or to grant a variance.

Except as provided in subsection (d), if the Council refuses to renew a franchise or
the Chief Operating Officer refuses to renew a license, the refusal does not become
effective until Metro affords the franchisee or licensee an opportunity for a
contested case hearing if one is requested.

The refusal by either the Council or Chief Operating Officer to grant a variance, or to
issue, modify or transfer a franchise or license is effective immediately. The
franchisee, licensee or applicant may request a hearing on the refusal within 30 days
of notice of the refusal.

Upon a finding of serious danger to the public health or safety, the Chief Operating
Officer may suspend a franchise or license or the Council or Chief Operating Officer
may refuse to renew a franchise or license and that action is effective immediately. If
a franchise or license renewal is refused, the franchisee or licensee has 30 days from

the date of the action to request a contested case hearing. [Ord. 81-111, Sec. 11; Ord. 95-
6214, Sec. 6; Ord. 02-974; Ord. 03-1018A4, Sec. 14; Ord. 16-1387.]

MISCELLANEOUS PROVISIONS

5.01.350 Miscellaneous Provisions

(a)

(b)

(c)

The Chief Operating Officer is responsible for the administration and enforcement of
this chapter.

Metro’s granting of a license or franchise does not vest any right or privilege in the
licensee or franchisee to receive specific quantities of solid waste during the license
or franchise term.

Metro has the power to regulate, in the public interest, the exercise of the privileges
it grants by a license or franchise. Metro may establish or amend rules, regulations
or standards regarding matters within Metro's authority and enforce those
requirements against licensees or franchisees.



(d)

(e)

(0

(8)

(h)

No waiver of any license or franchise condition is effective unless it is in writing and
signed by the Chief Operating Officer. If Metro waives a license or franchise
condition, that waiver does not waive or prejudice Metro's right to require
performance of the same condition or any other condition.

Metro will construe, apply and enforce a license or franchise in accordance with the
laws of the State of Oregon.

If a court of competent jurisdiction determines that any license or franchise
provision is invalid, illegal or unenforceable in any respect, that determination does
not affect the validity of the remaining provisions in the license or franchise.

Nothing in this chapter limits the power of a federal, state, or local agency to enforce
any provision of law relating to any solid waste facility or disposal site that it is
authorized or required to enforce or administer.

Nothing in this chapter should be construed as relieving any owner, operator, or
designee from the obligation of obtaining all required permits, licenses, or other
clearances and complying with all orders, laws, regulations, reports or other
requirements of other regulatory agencies, including but not limited to, local health
departments, regional water quality control boards, local land use authorities, and

fire authorities. [Ord. 98-762C, Secs. 52-53; Ord. 02-974; Ord. 03-10184, Sec. 24; Ord. 14-1332;
Ord. 16-1387.]
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5.05.010 Purpose

(a)

(b)

This chapter governs the regulation of solid waste transported, managed and
disposed at locations outside the Metro regienaljurisdictional boundary. The
purposes of this chapter are to:

(1) Protect and preserve the health, safety and welfare of Metro’s residents;

(2) Implement the Regional Waste Plan cooperatively with federal, state and local
agencies;

(3) Provide a coordinated regional disposal and resource recovery program and a
solid waste management plan to benefit all eitizensresidents of Metro;

(4) Reduce the volume of solid waste disposal through source reduction,
recycling, reuse and resource recovery; and

(5) Protect the €itizens-residents of the region from liability arising from the use
of a disposal site subject to federal law.

The provisions of this chapter shall-will be liberally construed to accomplish these
purposes. [Ord. 16-1389; Ord. 19-1432.]

5.05.020 Special Findings for Solid Waste Flow Control

The Council makes the following findings:

(a)

(b)

(c)

(d)

Metro has limited land and resources for the disposal, transfer and recovery of
resources from solid and liquid waste, and it is the Council’s responsibility to
protect and judiciously utilize Metro’s limited land and resources.

Metro has developed thesystem-as-a regional waste disposal and recovery system
within the framework of a Regional Waste Plan, and it has done so in cooperation
with federal, state and local agencies for the benefit of all Metro eitizensresidents.

Pursuant to the authority granted to Metro under ORS Chapter 268, Metro may
require any person or class of persons who generate solid or liquid waste to make
use of a designated facility of the system.:

1y o di Lei i cacilitios,

2} Metro's desi di Lei id facilitios.

ORS 268.317,-and-ORS 268.360 and the Regional Waste Plan authorize Metro to
require any person or class of persons who pickup, collect, or transport solid or
liquid waste to make use of a designated facility of the system.:

1y o di Lei i cacilitios,
2} Metro's desi di Lei lid o cilitias.




(2}(1)Metro’s designated disposal sites or solid waste facilities. [Ord. 89-319; Ord. 01-

917, Sec. 2; Ord. 02-974; Ord. 16-1389; Ord. 19-1432.]

5.05.030 Authority, Jurisdiction, and Application

(a)

(b)

(c)

Metro's solid waste flow control authority is derived from ORS Chapter 268 for solid
waste and the Metro Charter. It includes the authority to regulate solid waste
generated within the Metro jurisdictional boundary.

This chapter governs:

(1) The transportation, transfer, disposal and other processing of all solid waste
generated within the Metro jurisdictional boundary as authorized by state
law; and

(2) Any person who generates solid waste within the Metro jurisdictional
boundary; and

(3) Any person who transports, transfers, disposes or otherwise deals with or
processes solid waste generated within the Metro jurisdictional boundary.

All solid waste regulation is subject to the authority of all other applicable laws,
regulations or requirements in addition to those-eentained in this chapter. Nothing
in this chapter abridges or alters the rights of action by the State or by a person that
exist in equity, common law, or other statutes to abate pollution or to abate a
nuisance. The provisions of this chapter should be liberally construed to accomplish

these purposes. [Ord. 89-319; Ord. 01-917, Sec. 3; Ord. 02-974; Ord. 03-1019, Sec. 2; Ord. 16-
1389

5.05.040 Prohibited Activities

(a)

(b)

(c)

Unlessaperson-hasavalid, Metro-issued non-system-license,-Nno person may

transport, or cause to be transported, solid waste generated within_ the Metro

jurisdictional boundary to ary- non-system selid-waste-facility-er-dispesal site
without a valid, Metro-issued non-system license.

No person may falsely state to a system facility operator that solid waste delivered
to that facility for disposal was generated outside of the Metro jurisdictional
boundary if the waste was actually generated inside of the Metro jurisdictional

boundary.

No person may direct another person to falsely state to a solid waste system facility
operator that solid waste delivered to that facility for disposal was generated



outside of the Metro jurisdictional boundary if the waste was actually generated
inside of Metrethe boundary. A person is deemed to have directed another person
to make false statements under this subsection if the person doing the directing
knew or reasonably should have known that the person transporting the solid waste
to the system facility would falsely state the origin of the solid waste being
delivered. [Ord. 01-917, Secs. 4-5; Ord. 02-974; Ord. 06-1104; Ord. 16-1389.]

5.05.050 Exemptions to Prohibited Activities

(a)

(b)

(c)

This chapter does not apply to transportation, transfer or processing of, or other
dealing with, non-putrescible source-separated recyclable materials that are either:
(i) reused or recycled, or (ii) transferred, transported or delivered to a person or
facility that will reuse or recycle them.

If a designated facility is in compliance with all local, state, federal and Metro
regulations, including any agreement entered into between Metro and the system
facility, then a non-system license is not required of any person to:

(1) Transportsolid waste generated within the Metro jurisdictional boundary to
that designated facility, or

(2) Utilize the designated facility for disposing or processing solid waste that was
generated within the Metro jurisdictional boundary.

A non-system license is not required for a government agency to transport solid
waste to the Covanta Waste-to-Energy facility located in Brooks, Oregon, for the
primary purpose of destroying the waste in order to assure public safety or for the
public good. Solid waste exempt under this subsection includes, but is not limited to,

contraband, postage stamps, expired pharmaceuticals, and lottery tickets. [Ord. 01-
917, Secs. 6-7; Ord. 02-974; Ord. 06-1106; Ord. 16-1389.]

5.05.055 Limited Capacity Landfills and New Landfills

(a)

(b)

(c)

(d)

No person may dispose of solid waste generated within the Metro jurisdictional
boundary at a limited capacity landfill or new landfill.

Metro will not accept any application for a designated facility or non-system
license that seeks to dispose of solid waste generated within the Metro
jurisdictional boundary at a limited capacity landfill or new landfill.

If a solid waste system facility becomes a limited capacity landfill, then within 30
days of becoming a limited capacity landfill Metro will terminate any existing
designated facility agreement and non-system license in effect for that facility.

This section does not apply to a disposal site that holds an applicable permit
issued by the appropriate state or federal authority to:



(1) Accept hazardous waste for disposal under Subtitle C of the Resource
Conservation and Recovery Act; or

(2) Accept only cleanup material such as contaminated soil and sediment. [Ord.
17-1401; Ord. 22-1478.]

5.05.060 Designated Facilities of the System

(a)

(b)

(c)

(d)

Designated Faeilities-The following deseribed-facilities-are designated facilities of
the system—dsheflotee Conpe Spde ot rbooe Boollilng oqpnn fhn opfopls ons

b e e Dl 0

(1) Metro owned or operated disposal sites or solid waste facilities.

(2) Disposal sites or solid waste facilities within the Metro’s jurisdictional
boundary that are subject to Metro regulatory authority under Chapter 5.01.

(3) Disposal sites or solid waste facilities located outside the Metro’s
jurisdictional boundary that the Council designates as part of the system, and
which Council authorizes to accept waste generated from inside the Metre
boundary under:

(A) Anagreement between Metro and the disposal site or solid waste
facility owner; or

(B) A non-system license that Metro issues to the waste generator or the
person transporting the waste to the disposal site or solid waste facility.

The Council will consider a list of designated facilities for adoption by resolution:
(1) Atleastevery five years as set forth in Metro Code Section 5.05.090; or

(2) Any time there is a proposed change to the list under Metro Code Sections
5.05.070 or 5.05.080 pursuant to administrative preceduresrules.

A disposal site or solid waste facility located outside the Metro jurisdictional
boundary may:

(1) Apply to Metro to become a designated facility of the system_unless otherwise
prohibited under this chapter; or

(2) Request that Metro remove it from the list of designated facilities.

The Chief Operating Officer will provide an application form and will consider the
factors set forth in Metro Code Section 5.05.070 when determining whether to

recommend to the Council any addition to the designated facility list. [Ord. 14-1333;
Ord. 14-1334; Ord. 14-1335; Ord. 14-1337; Ord. 16-1389.]



5.05.070 Adding Facilities to the Designated Facilities List

(a)

(b)

The Council may add a facility to the list of designated facilities either:
(1) On its own motion;

(2) Upon the Chief Operating Officer’s recommendation; or

(3) Upon a facility application under Metro Code Section 5.05.060(c).

The Council will consider the following factors when deciding whether to add a
facility to the designated facilities list:

(1) The degree to which Metro had knowledge of prior facility users and waste
types accepted at the facility and the degree to which those wastes pose a
future risk of environmental contamination;

(2) The facility owner’s and operator’s record of regulatory compliance with
federal, state and local requirements, including but not limited to public
health, safety and environmental rules and regulations;

(3) The adequacy of the facility’s operational practices and management controls;
(4) The expected impact on the region's recycling and waste reduction efforts;

(5) The facility designation’s compatibility with Metro's existing contractual
arrangements;

(6) The facility’s record of compliance with Metro ordinances and agreements or
assistance to Metro in Metro ordinance enforcement; and

(7)  Other benefits or detriments accruing to regional residents if Council
designates the facility. [Ord. 14-1337; Ord. 16-1389.]

5.05.080 Removing From and Amending the Designated Facilities List

(a)

(b)

The Council may remove a facility from the designated facilities list:
(1)  Onits own motion;

(2) Upon the Chief Operating Officer’s recommendation; or

(3) Upon a facility’s request under Metro Code Section 5.05.060(c).

In deciding whether to remove a facility from the designated facilities list, the
Council will consider:

(1) Changes in facility operations, including without limitation whether the
facility is not operating, whether the facility has changed the type of waste it
accepts, or whether the facility has changed the method for accepting the
waste;



(c)

(d)

(2) Changes in legal requirements that apply to the facility;

(3) The facility’s record of regulatory compliance. This includes but is not limited
to public health and safety regulations and environmental regulations;

(4) Changes in ownership of the facility;

(5) Other benefits or detriments accruing to regional residents if Council removes
the facility from the list of designated facilities; and

(6) Any other factor the Council considers appropriate to accomplish the
purposes of this chapter.

Council may remove a facility from the designated facilities list upon the facility’s
request under Metro Code Section 5.05.060(c) without considering the factors set
forth in subsection (b).

The Chief Operating Officer may change a facility name or address on the designated
facilities list without Council action if no substantive change has occurred as set
forth in subsection (b). [Ord. 14-1337; Ord. 16-1389.]

5.05.090 Contents of Designated Facilities List and Council Adoption Every Five

Years

(a)

(b)

(c)

The designated facilities list will include the name and address of:

(1) The designated facilities located outside the Metro regienjurisdictional
boundary; and

(2) Metro-owned facilities.

Disposal sites and solid waste facilities within the Metro‘s jurisdictional boundary
that are subject to Metro regulatory authority are designated facilities of the system
but will not be included on the list described in subsection (a).

In addition to any resolution adopted under Metro Code Sections 5.05.070 and
5.05.080, the Council will adopt by resolution a list of designated facilities at least
every five years. [Ord. 14-1337; Ord. 16-1389.]

5.05.100 Agreements with Designated Facilities

(a)

(b)

The Chief Operating Officer may execute an agreement between Metro and a
designated facility located outside the regien-jurisdictional boundary for any solid
waste that Council approves pursuant to Section 5.05.070. This authority includes
any later amendments to the agreement.

An agreement between Metro and a designated facility must specify the types of
waste that the facility can accept from within the Metro jurisdictional
beundariesboundary.



(c)

(d)

An agreement between Metro and a designated facility may not authorize the
acceptance of non-putrescible waste originating or generated within the Metro
jurisdictional boundaryies if the waste has not yet undergone material recovery,

unless:

(1) The designated facility receives non-putrescible waste from a facility that
Metro has issued a license or franchise pursuant to Chapter 5.01 authorizing
such facility to perform material recovery on non-putrescible waste;

(2) The designated facility receives non-putrescible waste from a designated
facility that has an agreement with Metro authorizing it to perform material
recovery on non-putrescible waste; or

(3) The designated facility and Metro have an agreement authorizing the facility

to perform material recovery on non-putrescible waste pursuant to
subsection (d).

Any agreement between Metro and a designated facility that authorizes the facility
to accept non-putrescible waste that (i) has not yet undergone material recovery,
(ii) is not comprised of processing residual, and (iii) originated or generated within
the Metro jurisdictional boundaryies, must:

(1)

(2)

(3)

Require the designated facility to perform material recovery on the waste;
and

Demonstrate, in a manner that can be verified and audited, that the
processing achieves material recovery substantially comparable to that
required of an in-region material recovery facility under Metro Code Section
5.01.260 by either:

(A) Meeting the material recovery requirements for all non-putrescible
waste received at the facility, whether or not from within the Metro
jurisdictional boundaryies; or

(B) Keeping all non-putrescible waste received from within the Metro
jurisdictional boundaryies segregated from other waste throughout
processing, keeping processing residual from such processing
segregated from other solid waste after processing, and meeting such
material recovery requirements for all such non-putrescible waste.

Demonstrate, in a manner that can be verified and audited, that the facility
substantially complies with:

(A) The performance goals described in Metro Code Sections 5.01.090(c)
and 5.01.190(c); and

(B) The rules, performance standards, design requirements, and operating
requirements applicable to licensed and franchised material recovery
facilities operating within the Metro regien-jurisdictional boundary and
adopted by Metro as administrative rules pursuant to Metro Code




Chapter 5.08. [Ord. 89-319; Ord. 91-388, Sec. 2; Ord. 92-471C, Sec. 1; Ord. 93-483A,
Sec. 1; Ord. 01-917, Sec. 8; Ord. 02-979; Ord. 02-974; Ord. 03-1019, Sec. 3; Ord. 03-
999; Ord. 05-1081, Sec. 1; Ord. 05-1083, Sec. 1; Ord. 07-1138, Sec. 4; Ord. 07-1147B,
Sec. 10; Ord. 08-1195; Ord. 08-1197A; Ord. 14-1337; Ord. 16-1389; Ord. 22-1478.]

5.05.110 Non-System License to Use Non-System Facility

(a)

(b)

(c)

A non-system license is required for any person to transport, or cause to be
transported, any solid waste generated within the Metro jurisdictional boundary to
any non-system facility for subsequent processing or disposal.

The Chief Operating Officer may approve or deny applications for non-system
licenses to transport residential yard debris containing food waste, residential food
waste, non-putrescible waste, special waste and cleanup material.

The Metro Council may approve or deny an application for a non-system license to
transport putrescible waste after the Chief Operating Officer reviews the
application. [Ord. 14-1337; Ord. 16-1389.]

5.05.120 Application for Non-System License

(a)

(b)

Any person requesting a non-system license must apply to the Chief Operating
Officer on forms or in the format that the Chief Operating Officer requires.
Applicants may apply for a limited-duration non-system license that has a term of
not more than 120 days and is not renewable.

An application for a non-system license must set forth the following information:
(1) The applicant’s name and address;

(2) The proposed waste generation site location;

(3) The nature of the solid waste;

(4) The expected tonnage of the solid waste, including:

(A) The total tonnage if the application is for a limited duration non-system
license; or

(B) The annual tonnage if the application is for any other non-system
license;

(5) The facts and circumstances that the applicant believes justifies Metro to
issue the proposed non-system license;

(6) The non-system facility at which the solid waste would be transported,
disposed of or otherwise processed; and

(7) The beginning date of the non-system license (or for limited duration non-
system licenses, the non-system license term, not to exceed 120 days).



() The Chief Operating Officer may also require the applicant to provide additional
written information as the Chief Operating Officer considers necessary to determine
whether to issue the proposed non-system license.

(d)  Anapplicant for a non-system license that authorizes the licensee to transport non-
putrescible waste that has not yet undergone material recovery, is not processing
residual, and originated or was generated within the Metro jurisdictional
boundaryies must provide documentation that the non-system facility is in
substantial compliance with the facility performance standards, design
requirements and operating requirements adopted pursuant to Metro Code Chapter
5.01 for non-putrescible waste material recovery facilities. Any applicant or
licensee that is authorized or seeks to deliver non-putrescible waste to a non-system
facility must demonstrate that the non-system facility will be in substantial
compliance with the material recovery requirements in Metro Code Section
5.01.260. [Ord. 14-1337; Ord. 16-1389.]

5.05.130 Non-System License Application Fees

An applicant must pay an application fee along with the application in an amount as
specified in the following table:

Type of Non-System

Application Fee
for a New Non-

Application Fee
for the Renewal

Application Fee for
Change in
Authorization to an

License Application System License ofa N.on-System Existing Non-System
License .
License
Not applicable.
Non-system licenses Limited-duration
that authorize a non-system
limited-duration term $250 licenses are not $250
of 120 days or less. subject to
renewal.
e $250 for change
_ resulting in
Non-System licenses authorization of 500
that authorize the tons or less per year.
transport of 500 tons $500 $100 e $500 for change
or less of solid waste resulting in
per year. authorization of

more than 500 tons
per year.




Non-system licenses
that authorize the

transport of more $1,000 $1,000 $250
than 500 tons of solid
waste per year.
N Application Fee for
Application Fee Application Fee Change in

Type of Non-System

for a New Non-

for the Renewal

Authorization to an

License Application System License ofa NPn-System Existing Non-System
License .
License
Non-system licenses
that authorize the
transport of waste
that is exempt from $100 $50 $50

the payment of
Metro’s regional

system fee.

[Ord. 14-1337; Ord. 16-1389.]

5.05.140 Factors to Consider Regarding Non-System License Issuance

The Chief Operating Officer or Council, as applicable, will consider the following factors to
the extent relevant to determine whether to issue a non-system license:

(1)

(2)

3)

(4)
(5)

(6)

The degree to which prior users of the non-system facility and waste types
accepted at the non-system facility are known and the degree to which those
wastes pose a future risk of environmental contamination;

The non-system facility owner’s and operator’s regulatory compliance record
with federal, state and local requirements, including but not limited to public
health, safety and environmental regulations;

The adequacy of the non-system facility’s operational practices and
management controls;

The expected impact on the region's recycling and waste reduction efforts;

The proposed non-system license’s effect with Metro's existing contractual
arrangements;

The applicant’s record regarding compliance with Metro ordinances and
agreements or assistance to Metro in Metro ordinance enforcement and with
federal, state and local requirements, including but not limited to public
health, safety and environmental regulations; and




(7)  Any other factor the Chief Operating Officer considers appropriate. [Ord. 14-
1337; Ord. 16-1389.]

5.05.150 Non-System License Issuance Timetable for Non-Putrescible Waste

(a)

(b)

The Chief Operating Officer will issue a non-system license for non-putrescible
waste, special waste, cleanup material, yard debris mixed with residential food
waste, residential food waste or any other solid waste other than putrescible waste
according to the following timelines and circumstances:

(1) New non-system licenses. Within 60 days after the Chief Operating Officer
receives a completed application along with any additional information the
Chief Operating Officer may require, the Chief Operating Officer will
determine whether to issue the non-system license and will inform the
applicant in writing of that determination.

(2) Non-system license renewals.

(A) Anon-system license renewal application must be substantially similar
to the existing non-system license with regard to waste type, quantity
and destination.

(B) Anon-system licensee must submit a completed non-system license
renewal application at least 60 days before the existing non-system
license expires, along with any additional information the Chief
Operating Officer may require.

(C) The Chief Operating Officer will determine whether to renew the non-
system license and will inform the applicant in writing of that
determination before the existing non-system license expires.

(D) The Chief Operating Officer is not obligated to make a determination
earlier than the non-system license’s expiration date, even if the
licensee files the renewal request more than 60 days before the existing
non-system license expires.

The Chief Operating Officer may impose conditions on the issuance of a new or
renewed non-system license for non-putrescible waste as the Chief Operating
Officer considers necessary under the circumstances to accomplish the purposes of
this chapter. [Ord. 14-1337; Ord. 16-1389.]

5.05.160 Non-System License Issuance Timetable for Putrescible Waste

(a)

The Chief Operating Officer will make recommendations to the Council regarding
whether to issue or renew a non-system license for putrescible waste. If the Chief
Operating Officer recommends that Council issue or renew the non-system license
for putrescible waste, the Chief Operating Officer will recommend to the Council
specific conditions of the non-system license.



(b) New non-system licenses. The Council will determine whether to issue the non-
system license and will direct the Chief Operating Officer to inform the applicant in
writing of that determination within 120 days after Metro receives a completed
application for a non-system license for putrescible waste, including receipt of any
additional information the Chief Operating Officer may require.

() Non-system license renewals.

(1)

(2)

3)

(4)

An application for renewal of an existing non-system license must be
substantially similar to the existing non-system license with regard to waste
type, quantity and destination.

A non-system licensee must submit a completed application to renew the
non-system license at least 120 days before the existing non-system license
expires, along with any additional information the Chief Operating Officer
requires.

The Council will determine whether to renew the non-system license. The
Council will inform the applicant in writing of that determination before the
existing non-system license expires.

The Council is not obligated to make a determination earlier than the
expiration date of the existing non-system license, even if the licensee files its
renewal request more than 120 days before the existing non-system license
expires.

(d)  The Chief Operating Officer or Council, as applicable, may impose conditions on the
issuance of a new or renewed non-system license for putrescible waste as they
consider necessary under the circumstances. [Ord. 14-1337; Ord. 16-1389.]

5.05.170 Issuance of Non-System License; Contents

Each non-system license must be in writing and must set forth the following:

(1)

(2)
(3)

(4)

(5)

The name and address of the waste hauler or other person to whom Metro
issues the non-system license;

The nature of the solid waste allowed by the non-system license;

The maximum total, weekly, monthly or annual quantity of solid waste
allowed by the non-system license;

The non-system facility where the licensee will transport the solid waste
allowed by the non-system license, or the facilities at which the licensee will
otherwise process the solid waste;

The expiration date of the non-system license. The expiration date may not
be more than:

(A) 120 days from the issue date for a limited-duration non-system license;



(6)

(B) Three years from the issue date for a new full-term non-system license;
and

(C) Two years from the issue date of a renewed full-term non-system
license.

(D) Notwithstanding the provisions of this subsection, the Chief Operating
Officer may extend the term of any non-system license for up to an
additional six months beyond the original expiration date.

Any conditions the Chief Operating Officer imposes as provided above and
which the licensee must comply with during the non-system license term,
including but not limited to conditions that address the factors in Section
5.05.140. [Ord. 14-1337; Ord. 16-1389.]

5.05.180 Non-System Licensee Requirements

Each non-system licensee is required to:

(1)

(2)

3)

(4)

(5)

Maintain complete and accurate records of, including but not limited to, the
information required by the Chief Operating Officer regarding all solid waste
transported, disposed or otherwise processed pursuant to the non-system
license, and make those records available to Metro or its duly designated
agents for inspection, auditing and copying upon not less than three days
written notice from Metro;

Report to Metro the number of tons of solid waste transported, disposed or
otherwise processed each month pursuant to the non-system license by no
later than the 15th day following the end of each month;

Pay to Metro a fee equal to the rRegional sSystem fEee and eExcise tFax
multiplied by the number of tons (or fractions thereof) of solid waste
transported, disposed or otherwise processed each month in accordance with
the non-system license and Chapters 5.02 and 7.01;

When solid waste generated from within the Metro jurisdictional boundary is
mixed in the same vehicle or container with solid waste generated outside the
Metre boundary, the licensee must report to Metro that the load in its entirety
was generated within the Metre-boundary. The licensee must pay the
rRegional sSystem fEee and eExcise tTax on the entire load unless the non-
system licensee provides Metro with records demonstrating the total weight
of the solid waste in the vehicle or container that was generated within the
Metro jurisdictional boundary; and

Comply with all conditions and requirements found in the non-system license.
[Ord. 14-1337; Ord. 16-1389; Ord. 22-1478.]



5.05.190 Failure to Comply with Non-System License

(a)

(b)

If a non-system licensee fails to comply with the requirements set forth in Section
5.05.180 or with any non-system license condition imposed pursuant to Section
5.05.170, the Chief Operating Officer may:

(1) Impose penalties, or

(2) Modify, suspend, or terminate the non-system license pursuant to Section
5.05.250.

[f the Chief Operating Officer finds a violation, the Chief Operating Officer will
provide written notice to the licensee describing the violation and requiring the
licensee to correct the violation within the time specified in the notice. [Ord. 89-319;
Ord. 91-388; Ord. 01-917, Sec. 9; Ord. 02-979; Ord. 02-974; Ord. 03-992B, Sec. 1; Ord. 03-1019, Sec.
4; Ord. 06-1098B, Sec. 3; Ord. 06-1105; Ord. 07-1138, Sec. 5; Ord. 07-1139, Sec. 3; Ord. 07-1161, Sec.
2;0rd. 07-1147B, Sec. 11; Ord. 14-1337; Ord. 16-1389.]

5.05.195 Putrescible Waste Tonnage Allocation Framework

(a)

(b)

(c)

(d)

The Chief Operating Officer will allocate putrescible waste tonnage amounts to a
transfer station in accordance with the allocation methodology under applicable
administrative rule and this chapter’s requirements.

The Chief Operating Officer may allocate tonnage to either a transfer station that is
designated under this chapter or franchised under Chapter 5.01.

In addition to the allocation methodology factors adopted by administrative rule,
the Chief Operating Officer may also consider the following factors when allocating
tonnage amounts annually to a transfer station located outside the regional-Metro

jurisdictional boundary:
(1) The public benefits to the regional solid waste system;

(2) How the allocation will affect regional solid waste system;

(3) How the allocation will affect the proportional amount of regional tonnage
reserved for Metro’s transfer stations (a minimum of 40 percent of the
regional tonnage is to be reserved for Metro transfer stations);

(4) The proportional amount of regional tonnage allocated to companies;

(5) The rate that the transfer station charges for accepting putrescible waste
from the Metro regienjurisdictional boundary; and

(6) Any other factor the Chief Operating Officer considers relevant to achieve the
purposes and intent of this section.

The Chief Operating Officer may further adjust a transfer station’s tonnage
allocation at other times if it is in the public interest and necessary to address a
significant disruption as defined in Chapter 5.00. An adjustment under this
subsection does not require Council approval.



(e) The Chief Operating Officer may not allocate more than 40 percent of the available
regional tonnage to any combination of transfer stations owned by the same
company. [Ord. 18-1426.]

5.05.196 Obligations and Limits for Selected Types of Activities

(a) To be eligible to receive a tonnage allocation from Metro when a transfer station is
located outside the Metro regienaljurisdictional boundary, the transfer station
must:

(1) Be adesignated facility in accordance with 5.05.070; and
(2) Enter into an agreement with Metro in accordance with 5.05.100.

(b) A designated transfer station that reeeived-receives putrescible waste from the
Metro region-jurisdictional boundary must:

(1) Demonstrate it has the authorization from the applicable local or state solid
waste authority to accept solid waste from the Metro regienjurisdictional

boundary;
(2) Allow Metro to inspect, monitor, review and audit as if it were a facility

located inside the Metro jurisdictionalregienal boundary in accordance with
Chapter 5.01;

(3) Reportinformation monthly to Metro on all solid waste accepted or rejected
that was generated from within the Metro jurisdictionalregienal boundary;

(4) Collect and remit regional system fees to Metro monthly in accordance with
Chapter 5.02 on all solid waste accepted from the Metro jurisdictionalregional
boundary; and

(5) Collect and remit excise taxes to Metro monthly in accordance with Chapter
7.01 on all solid waste accepted from the Metro jurisdictionalregienal
boundary.

Any person may request or the Chief Operating Officer may initiate an investigation

of a designated facility to ensure that it complies with this section. [Ord. 18-1426; Ord.
22-1478]

5.05.200 Issuance of Required Use Orders

(a) The Chief Operating Officer may issue a “required use order” to any person within
the Metro jurisdictional boundary. This order requires the recipient to deliver
waste to a specific designated facility. The Chief Operating Officer must comply with
the provisions of this section and Section 5.05.210 if the Chief Operating Officer
issues a required use order.

(b) The following priorities apply when determining whether to issue a required use
order:



(c)

(1)

(2)

Metro will allow persons to use the designated facility of their choice to the
extent doing so is consistent with state, Metro and local regulations, facility
obligations and facility limitations; and

It may be necessary for the Chief Operating Officer to override the facility
choice of a person if the Chief Operating Officer finds that allowing specific
persons to exercise their choice appears likely to:

(A) Overload or underutilize a specific designated facility or facilities; or

(B) Create system inefficiencies or negative impacts on the public health,
safety or welfare as specified by the Chief Operating Officer.

When determining whether it is necessary to issue or amend a required use order,
the Chief Operating Officer will consider the following factors:

(1)

(2)

3)

(4)

The location of the person's route and/or facilities in relation to designated
facilities, in terms of travel time and/or distance;

The equipment being utilized by the person at the time of the order’s issuance
in relation to the equipment handling capabilities of designated facilities;

The types of waste being disposed of by the person, in relation to the
capabilities of designated facilities to most appropriately process those
wastes; and

Other considerations that the Chief Operating Officer finds relevant, including

but not limited to other health, safety and welfare considerations. [Ord. 89-319;
Ord. 91-388, Sec. 3; Ord. 01-917, Sec. 11; Ord. 02-974; Ord. 14-1337; Ord. 16-1389.]

5.05.210 Content of Required Use Orders; Notice

(a)

Required use orders will contain the following:

(1)

(2)
(3)

(4)

(5)

(6)

The names of the persons subject to the required use order, together with the
person’s address or place of business and telephone number;

The type and quantity of solid waste subject to the required use order;

The name and location of the designated facility that the recipient is required
to use;

The effective date of the required use order. Absent an emergency, the
effective date may not be less than 10 days from the date of the order;

A brief description of the procedure for how a recipient may request that the
Chief Operating Officer reconsider either issuance or specific details of the
order; and

Any other information the Chief Operating Officer considers necessary.



(b)

(c)

Within two days after the date of any required use order, the Chief Operating Officer
will give notice of the required use order as follows:

(1) By United States mail, postage prepaid, to each person subject to the required
use order at the person’s last known address; and

(2) By any other method that the Chief Operating Officer considers necessary, and
most likely, to ensure actual notice to the person subject to the order.

The failure of any person subject to a required use order to receive notice of the
order does not affect the order’s validity and it does not excuse any person from

complying with the order’s terms. [Ord. 89-319; Ord. 91-388, Sec. 4; Ord. 14-1337; Ord. 16-
1389.]

5.05.220 Requests for Reconsideration of Required Use Order

(a)

(b)

(c)

(d)

(e)

(0

Any person receiving a required use order may request that the Chief Operating
Officer reconsider issuance of the order or specific details of the order. The
requesting person may premise the request on any matter that was relevant to the
order’s issuance, as specified in Metro Code Section 5.05.200.

A request for reconsideration must be in writing and on a form provided by Metro.
To be timely, the Chief Operating Officer must receive a request for reconsideration
within 30 days of the required use order’s issuance date, as specified in the order.

The Chief Operating Officer will review a request for reconsideration and, within 15
days of receipt, either affirm or modify the order.

(1) The affirmance or modification will be considered timely if Metro deposits it
in the mail within the 15-day period, with regular first-elassfirst-class postage
and addressed to the person requesting review.

(2) The affirmance or modification must include a brief statement of the
decision’s basis, and a brief statement on how the requesting party may
request that the Chief Operating Officer review the decision.

The reconsideration process is intended to be informal. It may include personal,
written, or telephone contact between the requesting party and the Chief Operating
Officer or Finance and Regulatory Services staff.

If the Chief Operating Officer fails to issue a timely decision, the person receiving the
order may appeal the decision to a hearings officer as specified in Metro Code
Section 5.05.230.

A request for reconsideration does not stay the order issued. A required use order
is effective on the date issued, and will remain in effect until Metro modifies or
revokes the order. [Ord. 91-388, Sec. 5; Ord. 02-974; Ord. 14-1337; Ord. 16-1389.]



5.05.230 Appeals to the Hearings Officer

(a)

(b)

(c)

(d)

(e)

Any person receiving a required use order may appeal the order to a hearings
officer. The hearings officer may review any matter that was relevant to the order’s
issuance, as set forth in Metro Code Section 5.05.200.

An appeal to the hearings officer must be in writing and on a form provided by
Metro. The hearings officer must receive the appeal within 30 days of the order’s
issuance date or affirmance date.

Within 15 days of receiving the appeal, the hearings officer must issue a written
order either affirming or modifying the Chief Operating Officer’s decision.

(1) The hearings officer’s order is timely if it is deposited in the mail within the
15-day period, with regular first-elassfirst-class postage and addressed to the
appellant.

(2) The hearings officer’s order must include a brief statement of the basis for the
decision, and a brief statement of the process for contested case review of the
decision by the Council.

If the appellant is not satisfied with the hearings officer’s order, or if the hearings
officer fails to issue a timely order, the person receiving the Order may appeal the
order to the Council as a contested case proceeding. The contested case hearing will
be limited to the following whether:

(1) Exceptional circumstances of the person justify Council to revoke or modify
the order; or

(2) The order is likely to cause extreme financial hardship to the person subject
to the order.

An appeal does not stay the order issued. A required use order is effective on the

date issued and remains in effect until modified or revoked. [Ord. 91-388, Sec. 5; Ord. 02-
974; Ord. 14-1337; Ord. 16-1389.]

5.05.240 Solid Waste Tracking System

The Chief Operating Officer will maintain a system for tracking solid waste that is
generated, collected, transported or disposed within or outside the Metro jurisdictional

boundary for the purpose of ensuring compliance with the requirements of this chapter.
[Ord. 89-319; Ord. 02-974; Ord. 14-1337; Ord. 16-1389.]

5.05.250 Solid Waste Flow Control Enforcement; Fines, Penalties and Damages for
Violations

(a)

Any person who violates any provision of this chapter, any non-system license
condition, or a required use order is subject to the fines and penalties set forth in
this section.



(b)

(c)

(d)

(e)

The Chief Operating Officer may assess the following fines and penalties:
(1) Afine not to exceed $500 for each violation; and

(2) Arevocation of credit by Metro for the use of any system facility until the
violator pays in full all fines owing under this chapter as a result of any
violation.

In addition to the fines and penalties in subsection (b):

(1) Any person who fails to comply with any non-system license condition must
pay to Metro a fine in an amount equal to (i) the regional system fee
multiplied by (ii) the number of tons (or fractions thereof) of solid waste
generated within the Metro jurisdictional boundary transported, disposed of
or otherwise processed in violation of the non-system license conditions;

(2) Any person who, without having a non-system license then in effect,
transports solid waste generated within the Metro jurisdictional boundary to,
or utilizes or causes to be utilized for the processing or disposal of any solid
waste generated within Metrethe boundary, any non-system facility must pay
to Metro a fine in an amount equal to the non-system license application fee
that would have otherwise been required to authorize the waste disposed,
plus an amount equal to the regional system fee and excise tax multiplied by
the number of tons (or fractions thereof) of solid waste generated within the
Metro jurisdictional boundary transported, recycled, disposed of or otherwise
processed to or at any non-system facility; and

(3) Any person who violates Metro Code Section 5.05.040(b) by falsely stating the
origin of waste transported to a system facility must pay to Metro a fine in an
amount equal to the regional system fee and excise tax multiplied by the
number of tons (or fractions thereof) of solid waste generated within the
Metro jurisdictionalregienal boundary transported to the system facility.

Metro may commence an appropriate legal action to collect the fines and penalties
provided for above. Metro may also seek to enjoin any violation of this chapter or
any failure to comply with any condition of a non-system license or required use
order.

An authorized gatehouse employee may enforce a required use order at any Metro-
owned facility by denying facility access to any person if the person is:

(1) Subject to arequired use order, and

(2) Attempting to deliver waste to a facility not specified in the required use
order.

This enforcement is in addition to the fines and penalties that Metro may levy

pursuant to this section. [Ord. 89-319; Ord. 91-388, Sec. 6; Ord. 01-917, Sec. 12; Ord. 02-974;
Ord. 03-992B, Sec. 2; Ord. 06-1104; Ord. 14-1337; Ord. 16-1389.]



5.05.260 [Repealed Ord. 19-1441; Effective February 19, 2020]

5.05.270 Contested Case Proceedings

Any person wishing to contest any decision made by the Chief Operating Officer under this
chapter may commence a contested case proceeding pursuant to Chapter 2.05 of the Metro
Code. [Ord. 89-319; Ord. 02-974; Ord. 14-1337; Ord. 16-1389.]



IN CONSIDERATION OF ORDINANCE NO. 23-1498, FOR THE PURPOSE OF
AMENDING CERTAIN METRO CODE CHAPTERS IN TITLE V (SOLID WASTE) FOR
HOUSEKEEPING UPDATES AND TO INCORPORATE PLAIN LANGUAGE BEST

PRACTICES
Date: September 22, 2023 Prepared by: Shane Abma
Department: Office of Metro Attorney Presented by: Shane Abma
Meeting Date: October 5, 2023 Length: 10 minutes
ISSUE STATEMENT

In December 2022, Metro Council adopted Resolution No. 22-5293, which requires staff to
use inclusive and plain language best practices when drafting Metro Code language. The
Resolution further recognizes that certain regulatory code chapters—primarily solid waste
and income taxes—require “frequent housekeeping updates to reflect changes in state law
and ongoing regulatory clarity,” with annual updates. Staff seeks to update two solid waste
chapters (Flow Control and Facility Regulation) to incorporate plain language and correct
errors in the code.

ACTION REQUESTED
The Office of Metro Attorney requests that Metro Council adopt Ordinance No. 23-1498.

IDENTIFIED POLICY OUTCOMES

1) Update Metro Code Chapters 5.01 (Facility Regulation) and 5.05 (Flow Control) to
incorporate plain and inclusive language best practices;

2) Remove redundant and unnecessary words that do not otherwise change the meaning
of the sentence or code section;

3) Correct code errors related to incorrect cross-references;

4) Update terms to be more precise regarding Metro’s jurisdictional boundary.

POLICY OPTIONS FOR COUNCIL TO CONSIDER

This ordinance does not affect current Council policies. This ordinance merely updates two
solid waste code chapters to incorporate plain and inclusive language best practices as
required by Council and corrects certain code errors.

STAFF RECOMMENDATIONS
OMA recommend that Metro Council adopt Ordinance No. 23-1498 to amend Metro Code
Chapters 5.01 (Facility Regulation) and 5.05 (Flow Control) in Title V.

STRATEGIC CONTEXT & FRAMING COUNCIL DISCUSSION

This housekeeping code update has no applicable strategic context other than ensuring
that Metro’s regulatory code chapters are “clear, accessible, and inclusive” for all
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communities, businesses, and local government partners within the region as required by
Metro Council Resolution No. 22-5293.

BACKGROUND

In December 2022 Metro Council adopted Resolution No. 22-5293, the “Plain Language”
resolution. This required, among other things, that staff draft Metro Code language using
plain and inclusive language best practices. Second, it required a scheduled review of Metro
Code chapters over time. Finally, it recognized that the solid waste regulatory code
chapters in Title V “require frequent housekeeping updates to reflect changes in state law
and ongoing regulatory clarity.”

For the past several months, solid waste staff have compiled a list of future necessary code
changes when they discovered errors in the code or examples of language that did not
comply with Metro’s plain and inclusive language standards. This code housekeeping
update corrects those errors, while also slightly modifying some sections to incorporate
plain and inclusive language best practices. It does not change current policy, practice, or
intent.

Attachment 1 summarizes the updates to both chapters.
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IL.

Attachment 1

Staff Report for Ordinance No. 23-1498
Summary of Chapter Updates

Chapter 5.01 (Solid Waste Facility Regulation)

e Corrected certain cross-reference errors;

e Changed the term “citizens” to “residents;”

e Changed plural terms to singular to improve regulatory clarity;

e Removed the final zeros on dollar amounts for easier reading (e.g. $300.00 to
$300);

e Changed the term “planning director” to “planning department” when local land
use compatibility statements are required for new Metro-authorized facilities.
(This codifies current practice in which Metro receives notification from cities
and counties rather than individual planning directors);

¢ Removed redundant or unnecessary words without changing the underlying
meaning.

Chapter 5.05 (Solid Waste Flow Control)

e Changed the term “citizens” to “residents;”

e Changed “regional” boundary to “jurisdictional” boundary to be more precise;

¢ Removed redundant or unnecessary words without changing the underlying
meaning;

e Changed the phrase “generated within Metro” to “generated within the Metro
jurisdictional boundary” to be more precise;

e C(Capitalized the terms “Regional System Fee” and “Excise Tax;”

¢ Changed the term “Administrative Procedure” to “Administrative Rule.”



Agenda Item No. 4.2

Ordinance No. 23-1499, For the Purpose of Repealing
Metro Code Chapter 2.05 (Procedure for Contested Cases)
and Replacing it with a New, Updated Metro Code Chapter

2.05 (Contested Cases Procedures)
Ordinance

Metro Council Meeting
Thursday, October 19, 2023



BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF REPEALING METRO ) ORDINANCE NO. 23-1499

CODE CHAPTER 2.05 (PROCEDURE FOR )

CONTESTED CASES) AND REPLACING IT ) Introduced by Chief Operating Officer
WITH A NEW, UPDATED METRO CODE ) Marissa Madrigal in concurrence with
CHAPTER 2.05 (CONTESTED CASES ) Council President Lynn Peterson
PROCEDURES) )

WHEREAS, Metro Code Chapter 2.05 (Procedure for Contested Cases) prescribes the procedures
and requirements for the notice and hearings when a party seeks a contested case hearing; and

WHEREAS, a contested case hearing opportunity exists when Metro makes a decision that
affects individual legal rights, duties, or privileges of specific parties. This includes Metro decisions
regarding licenses, franchises, permits, or the imposition of civil penalties; and

WHEREAS, several Metro code chapters authorize a person or entity to seek a “contested case”
hearing based on a Metro decision that affects that person or entity’s rights; and

WHEREAS, although the availability to contest a Metro decision applies to a broad range of
Metro decisions, it is rarely exercised and has primarily been used with respect to solid waste license and
franchise decisions and enforcement of solid waste authorizations; and

WHEREAS, current Metro Code Chapter 2.05 (Contested Cases) was originally adopted in 1979
by the former Metropolitan Service District Board, with only limited change or updating since that
original adoption nearly 45 years ago; and

WHEREAS, some Metro Code chapters and sections that were established in the 1970s and
1980s—before Metro had an independent charter and home rule authority—were modeled after existing
state statutes involving similar circumstances; and

WHEREAS, Metro’s Procedures for Contested Cases Chapter 2.05 was modeled almost
exclusively on the state of Oregon’s contested case procedures found in ORS Chapter 183; and

WHEREAS, procedures established for use by Oregon state government do not often easily
transfer to local government practices, which can create a local government procedure that is unclear,
cumbersome, or, in the worst instances, nearly impractical to implement; and

WHEREAS, as but one example of this disconnect between state and local governments, Metro’s
Contested Case chapter code language generally substitutes the term “Metro Council” for state “agency”
(which is defined as a state board, commission, department or division thereof), even though “state
agencies” and “Metro Council” serve different roles, with different responsibilities and considerations;
and

WHEREAS, many of the procedures established in Metro Code Chapter 2.05 (Contested Case
Procedures) are unclear, cumbersome, and difficult to implement. This makes it burdensome for Metro
staff and hearings officers to effectuate, while also creating barriers and confusion for individuals and
entities seeking a contested case hearing based on a Metro decision or imposition of civil penalty; and
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WHEREAS, in December 2022 Metro Council adopted Resolution No. 22-5293, which among
other things requires that Metro Code be written using plain and inclusive language best practices; and

WHEREAS, the newly proposed Chapter 2.05 incorporates plain and inclusive language best
practices as required; and

WHEREAS, Metro Code Chapter 2.05 (Procedures for Contested Cases) should be repealed and
replaced with a new Contested Case Procedures chapter that more closely aligns Metro’s contested case
hearing and appeal procedures with local government practices, and which also incorporates plain and
inclusive language best practices; now therefore,

THE METRO COUNCIL ORDAINS AS FOLLOWS:

1. Metro Code Chapter 2.05 (Procedures for Contested Cases) is repealed in its entirety.

2. A new Metro Code Chapter 2.05 (Contested Cases Procedures) is established as set forth in
the attached Exhibit A.

3. The Metro Attorney is authorized to take any action reasonably necessary to correct and
update any code chapter or code section reference to implement this ordinance.

4. Any contested case hearing that is requested before the effective date of this ordinance will
continue to be governed by the contested case procedures established at the party request a
contested case, including any appeals related to that contested case hearing.

ADOPTED by the Metro Council this 19th day of October 2023.

Lynn Peterson, Council President

Attest: Approved as to Form:

Connor Ayers, Recording Secretary Carrie MacLaren, Metro Attorney
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2.05.010
2.05.020
2.05.030
2.05.040
2.05.050
2.05.060
2.05.070
2.05.080
2.05.090
2.05.100
2.05.110
2.05.115
2.05.120
2.05.130
2.05.140
2.05.150
2.05.160
2.05.170
2.05.180
2.05.190
2.05.200
2.05.210

EXHIBIT A
Ordinance No. 23-1499

CHAPTER 2.05
CONTESTED CASES PROCEDURES

Purpose

Definitions

Jurisdiction for Contested Cases

Contested Case Applicability

Notice of Opportunity for Hearing; Service of Notice
Hearings Officer Appointment; Qualifications
Hearings Officer Duties

Initiation of Hearing Request

Scheduling a Hearing; Notice

Rights of Parties in Contested Cases

Hearings Procedures

Subpoenas

Burden of Proof

Record of Hearing

Service of Documents on All Parties

Discovery

Evidentiary Rules During a Contested Case Hearing
Ex Parte Communications to the Hearings Officer
Orders When No Hearing Requested or For Failure to Appear
Final Order; Notification; Review

Nature of Determination; Judicial Review
Authority to Adopt Administrative Rules



2.05.010 Purpose

The purposes of this chapter are to give clear guidelines to persons involved in a contested
case, to provide an understanding of what participants can expect, and to provide for
thorough, fair, and timely hearings.

2.05.020 Definitions

Ex Parte Communication means a direct or indirect communication about a contested
case pending before the hearings officer, which is between the hearings officer and a party
to the contested case or the party’s representative, and which occurs outside of a public
hearing.

Hearings Officer means a person appointed by the Chief Operating Officer to hear and
determine a contested case.

In Camera Review means a review by the hearings officer of a document or exhibit that is
not available for public review.

Party means:
(a) Metro.
(b)  Any person requesting and entitled to a contested case hearing under Metro Code.

() Any person requesting to participate at the hearing as a party or a limited party
which the hearings officer determines (i) has an interest in the result of the
proceeding or represents a public interest in the result, and (ii) that the identified
interest is not already adequately represented by one of the current parties.

Received means the date and time Metro or the hearings officer records a document as
received by the hearings officer or Metro, as applicable. A document delivered to the
hearings officer or Metro after regularly scheduled business hours or on a Saturday,
Sunday, or official Metro holiday or closure is deemed received on the next business day at
the start of business hours.

2.05.030 Jurisdiction for Contested Cases

(a) Whenever a person has the right to a contested case hearing from any Metro
decision or determination as provided in Metro Code generally or Section
2.05.040(a) specifically, the contested case hearing will follow the procedures set
forth in this chapter.

(b) No person has the right to a contested case hearing unless that right is expressly
provided for in Metro Code. If Metro Code does not expressly provide for a
contested case hearing, then the appropriate review is a writ of review in
Multnomah County Circuit Court as set forth in ORS Chapter 34.

2.05.040 Contested Case Applicability

(a) A contested case is a quasi-judicial administrative action that exists when:



(b)

(1)

(2)
(3)

(4)

(5)
(6)

Individual legal rights or duties of specific parties are required by Metro
Code, Oregon statute, the Oregon Constitution, or the United States
Constitution to be determined only after a hearing at which specific parties
are entitled to appear and be heard;

Metro has discretion to suspend or revoke a right or duty of a person;

Metro refuses to issue, renew, modify, or amend any license, franchise, or
permit required to pursue any activity governed or regulated by Metro;

There is a proceeding in which Metro has directed by ordinance, rule, or
otherwise that the proceeding be conducted in accordance with contested
case procedures;

Metro imposes a civil penalty; or

Metro issues an Illegal Disposal citation pursuant to Metro Code Chapter
5.09.

A contested case does not exist when:

(1)

(2)

(3)

(4)

Metro approves or denies a grant application or Metro amends or revokes a
grant;

Metro finds a breach of contract, including a designated facility agreement
authorized under Metro Code Title V;

Metro imposes a condition, law, rule, or requirement of general applicability
on a class of facilities, licensees, franchisees, or permittees; or

Metro Code specifically authorizes a department director or other Metro staff
member to hear appeals regarding decisions affecting the rights or duties of a
person or entity.

2.05.050 Notice of Opportunity for Hearing; Service of Notice

(a)

Metro must give notice to a party when that party has the right to seek a contested
case hearing. The notice must include:

(1)

(2)
(3)

(4)
(5)

A statement of the party's right to request a hearing, or a statement of the
time and place of the hearing;

A statement of the authority under which Metro will hold the hearing;

A reference to the applicable Metro Code sections, ordinances, or rules
involved;

A short and plain statement of the matters asserted, charged, or proposed;

A statement that an attorney may represent the party at the hearing; and



(b)

(6)  When applicable, a statement that if the party desires a hearing, the party
must notify Metro in writing within 30 calendar days of receiving Metro’s
notice of right to a contested case hearing.

Metro may give the notice required under subsection (a) by any method or
combination of methods which, under the circumstances, is reasonably likely to
apprise the party of the hearing. When Metro provides notice by United States
Postal Service mail, then three days are added to the 30-day deadline set forth in
subsection (a). The following notice methods satisfy the notice requirements of this
section:

(1)  Personal delivery;

(2)  Mailing the notice by United States Postal Service mail, postage prepaid, and
addressed to the residence or business address of the party or parties;

(3)  Any method authorized by the Oregon Rules of Civil Procedure for the
service of summons; or

(4)  Electronic mail to the last known electronic mail address on file if Metro is
giving notice to a person or entity currently regulated, licensed, franchised,
or otherwise permitted by Metro.

2.05.060 Hearings Officer Appointment; Qualifications

(a)

(b)
(c)

The Chief Operating Officer appoints the hearings officer from a list of at least three
prospective, qualified hearings officers recommended by the Metro Attorney. The
Chief Operating Officer may appoint more than one hearings officer at any given
time depending on the circumstances and frequency of contested case hearings. The
Chief Operating Officer may appoint a hearings officer for a specific hearing (or
hearings), or for a specific duration of time.

The hearings officer must be a member in good standing of the Oregon State Bar.

The hearings officer must be independent of all Metro departments. However, for
administrative purposes, the officer may be established as part of the Finance and
Regulatory Services Department or Office of the Metro Attorney.

2.05.070 Hearings Officer Duties

(a)

The hearings officer conducts impartial administrative hearings and renders
decisions when a person or entity contests Metro’s decision to:

(1)  Suspend, fail to renew, or revoke a right or duty previously conferred by
Metro as authorized under Metro Code, or

(2) Refuse to grant a franchise, license, or other regulatory instrument pursuant
to Metro Code Title V.



(b)

The hearings officer will coordinate with applicable Metro staff on scheduling and
other administrative matters related to the hearing.

2.05.080 Initiation of Hearing Request

(a)

(b)

(c)

Unless otherwise specified in Metro Code, a party must file a request for a contested
case hearing within 30 days after the date of the Metro decision or determination.
The party must direct the request to the Metro staff position identified on the
relevant Metro determination or citation. If no staff position is identified, the party
should direct the request to the Metro Attorney’s Office.

The request must be in writing and contain a statement of grounds upon which the
party contends that the decision or determination is invalid, unauthorized, or
otherwise improper.

The request must include a current address and contact information for the
requesting party, including a phone number and, if applicable, an electronic email
address for future correspondence.

2.05.090 Scheduling a Hearing; Notice

(a)

(b)

(c)

(d)

(e)

(0

Upon Metro’s receipt of a request for a contested case hearing, Metro will notify the
hearings officer of the request to assist in scheduling the hearing.

The hearings officer, in coordination with applicable Metro staff, will specify a time,
date, and place for a public hearing on the matters alleged in the request.

The date set for hearing may not be less than 30 days nor more than 180 days after
the date that Metro receives the hearing request. However, the hearings officer may
specify a date for hearing less than 30 days after the request is received if it appears
there may exist an immediate and serious hazard to the public health, safety, or
welfare or to the life, health, safety, welfare, or property of any person.

The hearings officer will give each party notice of the time, date, and location of the
hearing in the same manner authorized for notice under 2.05.050(b).

The hearings officer may postpone, continue, set over, or reschedule any hearing
with the consent of all parties; or, upon the hearings officer’s discretion, on the
motion of any party for good cause shown.

Notwithstanding an earlier request for an in-person hearing, the hearings officer
may determine the matter without an in-person hearing upon consent of all parties
and a review of written materials, if any, submitted by the parties. Any party seeking
a determination without an in-person hearing must request this option at least five
business days before the scheduled hearing.



2.05.100 Rights of Parties in Contested Cases

(a)

(b)

After the request for a hearing but at least 15 business days before the contested
case hearing begins, Metro must provide the following information in writing to all
parties:

(1) A general description of the hearing procedure, including the order of
presentation of evidence and what kinds of evidence are admissible. Before
the hearing begins, the hearings officer may provide further information
regarding the officer’s preferred hearing procedures, including the order of
presentation of evidence.

(2)  Whether Metro will record the proceeding, the manner of recording, and its
availability to the parties.

(3) Thatan attorney may represent any party, including Metro.
(4) A description of the appeal process from the final order.

A failure to give notice of any item specified in subsection (a) does not invalidate
any order unless upon an appeal from or review of the order a court finds that the
failure affects the substantial rights of the complaining party. In the event of such a
finding, the court will remand the matter to Metro for a reopening of the hearing
and may direct Metro as to what steps Metro must take to remedy the prejudice to
the rights of the complaining party.

2.05.110 Hearings Procedures

(a)
(b)

(c)

(d)

(e)

()

&

The hearings officer will conduct and control the hearing.

The hearings officer has authority to administer oaths and take testimony of
witnesses.

By agreement of all parties, the hearing may be conducted using technology such as
telephone or video conferencing equipment. If setting a hearing by telephone or
video conference, the hearings officer will set the date and time by which the parties
must exchange documents, exhibits, and witness lists.

Unless precluded by law, informal disposition of any proceeding may be made, with
or without a hearing, by stipulation, consent order, agreed settlement, or default.

As set forth in subsection 2.05.090(f) and with the consent of all parties, the
hearings officer may determine the matter without a hearing upon a review of
written materials, if any, submitted by the parties.

Parties may elect to be represented by legal counsel and to respond to and present
evidence and argument on all issues involved.

At the discretion of the hearings officer, the hearing will proceed as follows:

(1)  Metro staff or case file report, if any.



(h)

()
(k)

M

(m)

(n)

(o)

(p)

(2)  Statement and evidence by Metro staff in support of Metro’s action.
(3) Statement and evidence of affected persons disputing Metro’s action.
(4)  Rebuttal testimony.

The hearings officer, Metro’s attorney of record or Metro staff as applicable, and the
affected parties (or their attorneys if represented) have the right of direct
examination of any witness. The hearings officer may ask follow-up questions of any
witness as appropriate.

Each party may seek to cross-examine a witness by directing proposed cross-
examination questions to the hearings officer. The hearings officer has discretion
whether to allow any or all cross-examination questions.

Each party has the right to submit rebuttal evidence.

The hearings officer may continue the hearing for a reasonable period at the hearing
officer’s discretion.

The hearings officer may set reasonable time limits for oral presentation and may
exclude or limit cumulative, repetitious, or immaterial testimony.

Parties must mark exhibits and the markings must identify the person offering the
exhibits. Metro will preserve the exhibits as part of the record of the proceedings for
a period of not less than five years.

A verbatim oral, written, or mechanical record must be made of all the proceedings.
The verbatim record need not be transcribed unless necessary for judicial review.

After the hearing concludes, the hearings officer will close the record, and new
evidence is not admissible thereafter.

Notwithstanding subsection (0), upon proper showing, the hearings officer may
reopen the hearing to receive new evidence that a party could not have introduced
earlier, and which is otherwise admissible under Section 2.05.160.

2.05.115 Subpoenas

(a)

(b)

(c)

In response to a request by a party, or upon the hearings officer's own motion, the
hearings officer may issue subpoenas in accordance with the following provisions of
this section, or if not addressed in this section, with the Oregon Rules of Civil
Procedure.

A party requesting a subpoena must demonstrate to the hearings officer that the
potential witness has evidence of general relevance and probative value, that the
evidence sought is reasonable in scope, and that it would otherwise be difficult or
impossible to obtain the evidence sought by means other than a subpoena. The
hearings officer may make available a form with the information required to make
this showing.

Witnesses appearing pursuant to a subpoena, other than the parties or officers or
employees of Metro, are eligible to receive fees and mileage as prescribed by law for



witnesses in civil actions. Unless a witness expressly declines payment for fees and
mileage, the witness’ obligation to appear is contingent on the payment of fees and
mileage.

(d)  Ifaperson fails to comply with an issued subpoena, or if any party or witness
refuses to testify on any matters on which the party or witness may be lawfully
interrogated, then the hearings officer or the party requesting the subpoena may
apply to a Multnomah County Circuit Court judge to compel obedience by
proceedings for contempt as in the case of disobedience of the requirements of a
subpoena issued from the circuit court or a refusal to testify.

2.05.120 Burden of Proof

Metro has the burden of proving the alleged violation by a preponderance of the evidence.

2.05.130 Record of Hearing

The contested case hearing record consists of:

(a) All pleadings, motions, and intermediate rulings;

(b)  Evidence received or considered;

() Stipulations;

(d) A statement of matters officially noticed;

(e) Questions and offers of proof, objections, and rulings thereon;

() A statement of any ex parte communication on a fact in issue made to the hearings
officer during the pendency of the proceedings;

(g)  Any proposed, intermediate, or final order prepared by the hearings officer.

2.05.140 Service of Documents on All Parties

(a) A party must serve on all other parties all documents, written correspondence, or
other material filed with or submitted to the hearings officer. Service is required
within five days of when the materials are filed or submitted to the hearings officer,
but not less than three days before a scheduled hearing.

(b)  Any document filed with or submitted to the hearings officer must contain a
statement of proof of service on all parties.

2.05.150 Discovery

(a) On petition of any party and a showing of the general relevance of the documents or
things sought, the hearings officer has discretion to enter an order directing any
party to produce and make available to the petitioning party to inspect and copy any
document or to inspect and copy any things that are in the possession of a party.



(b)

(c)

The hearings officer may not enter an order requiring a party to produce any
document or thing that is privileged under the rules of privilege recognized by law
or which is exempt from disclosure under the Oregon Public Records Law.
However, the hearings officer may request an in-camera review of the document.

The hearings officer may allow a party to take a deposition, but only upon a showing
that relevant information cannot be obtained otherwise and that the requesting
party would suffer extreme prejudice if not allowed to take a deposition before the
hearing. If the hearings officer allows a deposition, the deposition must be in the
manner prescribed by Oregon law for depositions in civil actions.

2.05.160 Evidentiary Rules During a Contested Case Hearing

(a)

(b)

(c)

(d)

(e)

(0

The hearings officer may admit evidence of a type commonly relied upon by a
reasonably prudent person in the conduct of that person’s serious affairs.

Irrelevant, immaterial, or unduly repetitious evidence is not allowed.

The hearings officer will receive all offered evidence not objected to, subject to the
hearing officer’s power to exclude irrelevant, immaterial, or unduly repetitious
matter.

The hearings officer may receive evidence objected to and then rule on its
admissibility or exclusion at the time the hearings officer issues a final order.

The burden of presenting evidence to support a fact or position rests on the
proponent of the fact or position.

The hearings officer may not consider information or evidence not offered and
made a part of the record. However, the hearings officer may take notice of judicially
cognizable facts and may take official notice of general, technical, or scientific facts
within the specialized knowledge of the hearings officer or Metro employees. The
hearings officer must notify parties of officially noticed material and must afford the
parties an opportunity to contest the officially noticed facts.

2.05.170 Ex Parte Communications to the Hearings Officer

The hearings officer must place on the record a statement of the substance of any written
or oral ex parte communication on a fact in issue made to the officer during the pendency
of the proceeding. Upon request, a party must be given a reasonable opportunity to rebut
any ex parte communications.

2.05.180 Orders When No Hearing Requested or For Failure to Appear

(a)

When a party has been given an opportunity to request a hearing and fails to do so
within the specified time, no further action is required of Metro and Metro’s action
is upheld.



(b)  Ifaparty that requested a hearing fails to appear at the specified time and place of
the hearing, then the hearings officer may enter an order that upholds or denies
Metro’s action based on any written materials submitted at the time of the
scheduled hearing. The hearings officer may allow Metro to submit further
additional evidence at the scheduled hearing time to support a prima facie case.

() The order supporting Metro action must set forth the material on which the
hearings officer based the officer’s action.

2.05.190 Final Order; Notification; Review

(a)  After due consideration of the evidence and arguments, the hearings officer will
determine whether Metro has proven the violation alleged and enter an order as
follows:

(1)  Ifthe hearings officer determines that Metro has not proven the violation, the
hearings officer will enter a final order dismissing the action.

(2)  Ifthe hearings officer determines that Metro has proven the violation, the
hearings officer will enter an appropriate final order.

(b)  Afinal order must be in writing.
() A final order must include the following:
(1)  Rulings on admissibility of offered evidence.

(2)  Findings of fact. The findings of fact must consist of a concise statement of
the underlying facts supporting the findings as to each contested issue of fact,
each stipulated fact, and as to each ultimate fact required to support the
hearings officer’s order.

(3) Conclusions of law. The conclusions of law will apply the controlling law to
the facts found and legal results arising from those facts.

(4)  Civil Penalties. If applicable, the amount of any civil penalties and costs owed,
and instructions regarding payment.

(d)  Within 30 calendar days of the hearing, the hearings officer must serve a copy of the
final order on all parties to a contested case and their attorneys of record if any. The
hearings officer may serve a copy by electronic mail, regular mail, or personal
delivery.

(e) The hearings officer must notify all parties of their right to judicial review of the
final order as set forth in ORS Chapter 34 (Writ of Review).

() Upon a showing of due diligence, the hearings officer may at any time set aside,
modify, vacate, or stay any final order, or re-open any proceeding for additional
hearing when necessary to prevent a clear and manifest injustice to a party or other
person adversely affected by the order.



2.05.200 Nature of Determination; Judicial Review

(a)

(b)

The hearings officer’s determination is a quasi-judicial decision and is not
appealable to the Metro Council or any other Metro staff person.

Appeals from any hearings officer determination under this chapter is by writ of
review to the Circuit Court of Multnomah County, Oregon, as provided in ORS
34.010—34.100.

2.05.210 Authority to Adopt Administrative Rules

(a)

(b)

The Chief Operating Officer may adopt or amend administrative rules to implement
any provision of this chapter, including adopting procedures and forms. Any rule
adopted or amended under this subsection has the same legal force and effect as any
other chapter provision.

In adopting administrative rules, the Chief Operating Officer will follow the
administrative rule adoption procedures set forth in Metro Code Chapter 5.08,
unless Metro Council adopts an agency-wide administrative rulemaking process, in
which case the agency-wide process applies.



IN CONSIDERATION OF

e ORDINANCE NO. 23-1499, FOR THE PURPOSE OF REPEALING METRO CODE CHAPTER
2.05 (PROCEDURE FOR CONTESTED CASES) AND REPLACING IT WITH A NEW,
UPDATED METRO CODE CHAPTER 2.05 (CONTESTED CASES PROCEDURES)

e ORDINANCE NO. 23-1500, FOR THE PURPOSE OF REPEALING METRO CODE CHAPTER
2.03 (CIVIL PENALTIES) AND REPLACING IT WITH A NEW METRO CODE CHAPTER
2.03 (CIVIL PENALTIES), AND AMENDING CERTAIN METRO CODE CHAPTERS TO
ALIGN WITH THE NEW CHAPTER 2.03

e ORDINANCE NO. 23-1501, FOR THE PURPOSE OF AMENDING METRO CODE CHAPTER
5.09 (ILLEGAL DISPOSAL) TO ALIGN IT WITH THE NEW METRO CODE CHAPTER 2.05
(CONTESTED CASES PROCEDURES) AND INCORPORATE PLAIN LANGUAGE BEST
PRACTICES

Date: September 18, 2023 Prepared by: Shane Abma
Department: Office of Metro Attorney Presented by: Shane Abma
Meeting Date: October 5, 2023 Length: 20 minutes

[NOTE: Ordinance Nos. 23-1499, 23-1500 and 23-1501 are companion ordinances governing
code chapters that impose civil penalties, as well as the hearing procedures and requirements
to appeal those penalties or illegal disposal citations in a contested case hearing. These
ordinances will, collectively, align these code chapters so that they are consistent with one
another. The staff reports for all three are identical.]

ISSUE STATEMENT

Certain Metro Code chapters established by the former Metropolitan Service District Board
of Directors were modeled on existing state laws and procedures. In many cases, these
chapters include processes and procedures that either are not applicable at the local
government level, are ambiguous, are difficult to follow and understand, or—at worst—are
nearly impossible to implement. This includes Metro’s Procedures for Contested Cases and
Civil Penalties chapters (Chapters 2.05 and 2.03 respectively), which were originally
adopted in 1977 and 1979 respectively and which have had minimal revisions in the last 45
years.

Metro should repeal these code chapters and replace them with new, updated code
chapters that govern the same areas of law, but which:

e Better reflect best practices for local government processes;
e Reduce confusion for staff and those upon whom Metro has imposed civil penalties;
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e C(Create a more streamlined, understandable, and workable hearing procedure for
those seeking a contested case hearing or wishing to challenge an illegal disposal
citation;

¢ Improve readability and implementation;

e Incorporate plain and inclusive language best practices.

In addition, Metro’s “Illegal Disposal” chapter (5.09) should be updated to align with the
new Civil Penalties and Contested Case Procedures chapters. Currently there is a separate
hearings procedure for Illegal Disposal citations as opposed to any other kind of contested
case hearing, which is confusing. Moreover, the Illegal Disposal hearing procedures
reference certain state law criminal procedures that are not applicable to a local
government administrative hearing.

ACTION REQUESTED

OMA requests that Metro Council adopt:

e Ordinance No. 23-1499 (establishing a new Contested Case Procedures chapter);
¢ Ordinance No. 23-1500 (establishing a new Civil Penalties chapter); and

¢ Ordinance No. 23-1501 (related to Illegal Disposal citations and appeals).

IDENTIFIED POLICY OUTCOMES

1) Apply best practices for imposing civil penalties related to violations of Metro Code,
franchises, licenses, permits, orders, and other Metro regulations.

2) Remove procedures that are impractical and difficult to implement.

3) Ensure consistency and coordination among the various Metro code chapters that
impose civil penalties and authorize appeals of those penalties.

4) Streamline and simplify the process for appealing civil penalties or other enforcement
measures in contested case proceedings.

5) Improve the readability of these code chapters by applying plain language and inclusive
language best practices as required by Resolution No. 22-5293.

POLICY OPTIONS FOR COUNCIL TO CONSIDER
Metro Council has several polity options to consider.

e Adopt this ordinance and its companion ordinances. This will remove impractical
modeling of state law procedures, improve these code chapters for ease of readability,
align these code chapters for consistency, and improve Metro’s hearing processes and
procedures.

¢ Do not adopt these ordinances. A failure to adopt these ordinances will continue to
create uncertainty and a lack of clarity for Metro staff, as well as individuals and entities
that seek to challenge Metro decisions that affect rights or impose civil penalties.

e Direct OMA to update only those sections of current code that are incorrect or
impossible to implement, without repealing and replacing these code chapters in their
entirety.

e Adopt only some of the ordinances to update certain code chapters but not all of them.
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STAFF RECOMMENDATIONS

OMA recommends that Metro Council adopt Ordinance Nos. 23-1499, 23-1500, and 23-
1501 to establish new Metro Code chapters relating to Contested Case Procedures and Civil
Penalties and update the Illegal Disposal chapter to ensure consistency and coordination
among the various Metro code chapters that both impose civil penalties and authorize
appeals of those penalties.

STRATEGIC CONTEXT & FRAMING COUNCIL DISCUSSION

The Office of Metro Attorney seeks a Metro Code that is easy to read and understand and
does not contain language that harms, excludes, or discriminates people. Moreover, regular
code updates help ensure the Metro Code remains current with clear and concise language,
that Metro’s many code chapters are consistent and coordinated, and that Metro is
employing best practices with respect to regulations, how to enforce them, and how best to
provide due process to contest enforcement.

OMA recognizes that reviewing and updating the Metro Code is not an easy task. It can be
cumbersome. It requires a great deal of staff time to draft new code language, ordinances,
and staff reports, while also ensuring that proposed code changes are coordinated with
other chapters and do not have unintended consequences. However, a failure to regularly
update and review Metro Code carries several risks, including:
» Creating barriers to information people need.
» Reducing the number of people that can understand the Code, and therefore follow
it correctly.
» Reducing Metro’s efforts to be transparent.
» Having code chapters that are inconsistent with one another.
» Having code chapters that contain cross-reference errors, citation errors, outdated
definitions, and sections that are no longer operative.

e Known Opposition/Support/Community Feedback
There is no known opposition. However, because of the administrative nature of these
code chapters and because changes were not made to the right to contest violations
related to solid waste franchises and licenses, OMA did not perform external outreach
related to these changes.

e Legal Antecedents
There are no specific legal antecedents other than current Metro Code language.

e Anticipated Effects
The Metro Code will be easier to read and understand. These code chapters will allow
for more streamlined, workable hearings and procedures, and these code chapters will
be consistent with one another.

e Financial Implications (current year and ongoing)
There are no direct financial implications, but code language that is easy to understand
reduces the likelihood that individuals may need to consult Metro staff or third-party
professionals (such as lawyers and accountants) to understand Metro Code, and that
Metro staff may need to answer calls or correspond to further explain Metro Code. This
indirectly reduces financial costs.
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BACKGROUND

Metro Code Chapter 2.03 (Civil Penalties) authorizes Metro to impose civil penalties for
violations of Metro Code, regulations, orders, or rules. This includes violations related to
the Zoo, Parks and Nature, Ethics, Taxes, and Solid Waste. Metro Code Chapter 2.05
(Procedures for Contested Cases) establishes a hearings procedure (a “contested case”) for
those that wish to challenge Metro’s imposition of civil penalties. Metro’s Contested Case
code chapter also allows individuals and entities to challenge a Metro decision that affects
the individual legal rights, duties, or privileges of specific parties, including a challenge to a
Metro decision regarding a solid waste license or franchise.

These two chapters were originally adopted in the late 1970s by the former Metropolitan
Service District Board, with only limited change or updating since those original adoptions
nearly 45 years ago. Because Metro was at that time a somewhat new government entity
unlike any other in the state, it was not uncommon for Metro staff to model new code
language on analogous state statutory schemes. This had the advantage of having ready-
made code language, and Metro could, if needed, rely on case law interpreting that state
statutory language if there were questions regarding Metro’s similar code language. Such
was the case with Metro’s Civil Penalties and Contested Case chapters, both of which were
modeled after state statutory schemes (primarily ORS Chapter 183).

Unfortunately, procedures established for use by Oregon state government do not often
easily transfer to local government practices. This can create a local government procedure
that is unclear, cumbersome, or, in the worst instances, nearly impractical to implement.
This is the case with Metro’s Civil Penalties and Contested Case Procedures chapters. For
example, in ORS Chapter 183, “agency” is defined as a state board, commission, department
or division thereof. In certain instances, Metro’s code language simply substitutes the
words “state agency” for “Metro Council,” even though state “agencies” and “Metro Council”
serve different purposes with different responsibilities and considerations.

While it may make sense to have a hearings officer serve a “proposed order” on a “state
agency” for review given the state agency’s expertise, this would, for example, make no
sense in the context of a hearings officer serving a proposed order for a Parks violation on
the Metro Council for review. This example highlights the unworkable nature of simply
substituting state law terms into Metro Code chapters because they are not always
analogous to local government practices.

A similar issue exists with Metro’s Illegal Disposal code chapter 5.09. That chapter sets
forth the process to issue citations for illegal disposal (sometimes called “illegal dumping”)
and the hearings procedures that follow when individuals challenge those citations. Two
problems arise with the Illegal Disposal chapter. First, it contains different evidentiary,
discovery, and notice rules than those found in Metro’s Contested Case chapter, as well as a
different hearings procedure generally. This creates confusion.

Second, it refers to certain state criminal statutes that are not applicable to a local
government administrative hearing and which are, at times, nearly impractical to

Page 4 - Staff Report



implement. For example, current Metro Code Chapter 5.09 language for “prehearing
discovery” disclosures references state criminal arraignment statutes, and it simply
replaces the term “district attorney” with “Metro Attorney” and criminal “defendant” with
“cited person.” This is impractical and, at times, impossible to implement.

Metro’s Civil Penalties and Contested Case Procedures chapters are rarely used by Metro
staff (other than an occasional solid waste regulatory violation challenge). This has
artificially suppressed the problems associated with these code chapters because they are
infrequently on display. However, some Metro departments are considering increased
enforcement of their regulations, which could lead to an increased use of these chapters.

In addition, Metro has observed a significant increase in illegal disposal activities within
the region. This rise in illegal disposal incidents has resulted in an increasing number of
illegal disposal citations and, not surprisingly, a subsequent increase in requests for
hearings to contest these citations. The proliferation of illegal disposal practices
underscores the need for a comprehensive update to Metro's regulatory illegal disposal
code chapter.

For these reasons—and because Metro Council requires that Metro Code be written in
plain language and reviewed periodically for updates—it is both timely and necessary for
Metro to update these three code chapters and ensure consistency among them.

[NOTE: Metro’s Supportive Housing Services Income Taxes are not governed by Metro’s
civil penalties or contested case chapters. Assessed penalties and any appeals related to
income taxes are administered by the City of Portland’s tax appeals board as Metro’s
contracted income tax administrator.]

ATTACHMENTS

Attachment 1 summarizes the proposed changes to Metro Code chapters 2.03 (Civil
Penalties), 2.05 (Contested Case Procedures), and 5.09 (Illegal Disposal).
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ATTACHMENT 1
Ordinance Nos. 23-1499, 23-1500, and 23-1501

Summary of Changes to Code Chapters at Issue

A. Contested Case Procedures (Chapter 2.05)

Metro’s Contested Case Procedures Chapter was originally adopted in 1977 and has
changed little since that time. It is modeled on the State of Oregon’s Contested Case
Procedures (ORS 183), but several procedures are not best practices (or even practical) for
a local government. Following is a summary of the proposed changes to current code
language.

e General plain language review to remove “shalls,” passive voice, nominalizations,
lengthy sentences and paragraphs, etc.

e Removes Metro Council as a hearings body generally, and specifically as a review
body from a hearings officer’s determination. There are several reasons for this
change.

o The current Contested Case Procedures chapter was modeled after the state
of Oregon’s procedures found in ORS Chapter 183. In the case of the state’s
proceedings, an “agency” can review a proposed order. An “agency” is
defined as a Commission, Board, or Department of the state. When drafting
Metro’s original procedures in 1977, the term “agency” was just replaced
with “Metro Council.” However, “state agencies” and “Metro Council” serve
different roles, with different responsibilities and considerations, so simply
substituting those terms does not make practical sense.

o Current code language states that either Council or a hearings officer will
conduct hearings, but it does not say who determines which entity should
apply. The language is ambiguous and confusing.

o Current code language states that a hearings officer will send a “Proposed
Order” to the Council and authorizes the Council to consider this at its next
meeting and to possibly allow new evidence. This practice places an
unnecessary time burden on the Council, and it does not align with local
government administrative hearing best practices. Other than land use
decisions, elected local government bodies generally do not act as appeals
bodies for code enforcement decisions. It is better practice to have an
independent hearings officer review code enforcement decisions.

o Itis not practical to have Council adopt findings of fact and conclusions of
law if Council is not the body that received evidence in the underling case.

e The proposed code update also removes the Chief Operating Officer from decision-
making for contested cases and rests those decisions squarely with an independent
hearings officer (for many of the same reasons as removing Council).
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e C(larifies when a contested case exists. A broad reading of current code arguably
allows for a contested case in decisions that do not necessarily affect a person’s
rights or privileges. The update makes clear that contested case opportunities do
not exist for:

o Breaches of contract
o Denial of grant requests

o Imposition of a condition, rule, law, or requirement of general applicability
(as opposed to a decision affecting a single individual or business)

e Standardizes the number of days in which to request a contested case hearing
(current Metro code has different timelines for different kinds of hearings).

e Streamlines, simplifies, and clarifies the procedures that a hearings officer will
follow during the contested case hearing. This includes the order of testimony,
evidentiary rules, discovery requests, etc.

e Removes repeated opportunities to request a reconsideration of a hearings officer’s
order. These are rarely requested and even more rarely granted. Current code
language was also not clear regarding whom at Metro could grant a reconsideration
petition. (There were a few instances in current code in which it is not clear who is
responsible for making a particular decision.)

e Removes “proposed orders” being submitted to Metro Council prior to a “Final
Order” adoption by the hearings officer. This process was modeled after state
contested case hearings in which a proposed order is sent to a commission or board
for review. However, as noted above, the Metro Council does act in the same manner
as does a state commission or board, so this process has less value than at the state
level and adds an unnecessary step.

e Removes personnel discharges from possible contested case hearings. Metro does
not currently perform these by contested case hearings, and it is unclear why these
were referenced in this chapter.

e Updates evidentiary rules to better reflect best practices, clarify what is allowed,
and better align with generally followed local government administrative hearings.

e Updates notice requirements to better reflect modern practices (for example
including email as an option if an email address is known).

e Changes the appointment of the hearings officer from a list of prospective hearings
officers provided by Council to one provided by the Metro Attorney’s Office. (OMA is
unaware of the Metro Council having provided a list of prospective hearings officers
in the past). Retains the authority of the COO to appoint the hearings officer from the
prospective list of qualified officers.

e C(Creates a new section of “Hearings Officer Duties” to clarify and codify the hearings
officer’s role.
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e Breaks lengthy code sections into shorter sections with better headings to improve
ease of reading.

e (larifies what kind of pre-hearing discovery is allowed.
B. Civil Penalties (Chapter 2.03)

Metro’s Civil Penalties Chapter was originally adopted in 1977 and has changed little since
that time. It is modeled on the State of Oregon’s Civil Penalties chapter. Following are the
proposed changes to current code practice.

e General plain language review to remove “shalls,” passive voice, nominalizations,
lengthy sentences and paragraphs, etc.

e Updated definitions section to reflect current meanings.

¢ Removed the specific references to penalty amounts for violations of Zoo, Solid
Waste, and Parks and Nature regulations, and instead added them to the
appropriate sections in those department code chapters.

e Updated the notice requirements when Metro assesses a civil penalty (included
email for example, if applicable).

C. Illegal Disposal (Chapter 5.09)

e General plain language review to remove “shalls,” passive voice, nominalizations,
lengthy sentences and paragraphs, etc.

e Breaks lengthy code sections into smaller sections with more precise headings for
ease of readability.

e Rearranges the order of some code sections to better reflect how the process works
chronologically.

e Updates the procedures regarding “service of citation” to align with new Contested
Case and Civil Penalty code chapters sections on service of notice.

o For example, personal delivery, US Mail, electronic mail, etc.
e Updates terms to align with other Metro Code chapters.

¢ Removes cumbersome, unworkable hearings procedures. Instead, refers to Metro’s
new, updated Contested Case Chapter 2.05 for a more stream-lined, workable
hearings procedure to contest illegal disposal citations.

e Updates the term “conditionally exempt generator” to “very small quantity
generator” to reflect changes to that term in state and federal law with respect to
hazardous waste.

e Moves one specific prohibition on delivering unsorted material from this code
chapter to Metro’s solid waste flow control chapter (5.05) where it better aligns.
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e Changes the term civil “fines” to civil “penalties” throughout to better align with
Metro’s Civil Penalties code chapter terminology and to avoid confusion as to these
terms. (A “fine” is just one subset of a possible “penalty.”)

e Removes unnecessary up-front cost burdens on cited individuals pending resolution
of their appeal.

e Slightly alters certain items required in the citation form to improve notice and
reduce the burden on the cited individual.

e Removes the prohibition on Metro being represented by an attorney simply because
the cited person chooses not to be represented by an attorney.

e Aligns the requirements necessary to request an illegal disposal citation hearing
with those for contested case and civil penalties. (i.e. a written statement explaining
why the citation is improper and on what grounds.)

e Removes references to state criminal law for prehearing discovery (which is
impractical for a local government civil hearing), and instead creates an explicit list
of prehearing discovery material that Metro will provide to the cited person.

e Aligns the evidentiary rules with those for Metro’s Contested Case Procedures
chapter.

¢ Removes option to seek a reconsideration by the hearings officer of the officer’s
determination after a final order. This was removed because it is rarely requested
and even more rarely granted. It tends to simply slow down a final order from being
issued. Absent new evidence, it has little value.
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Agenda Item No. 4.3

Ordinance No. 23-1500, For the Purpose of Repealing
Metro Code Chapter 2.03 (Civil Penalties) and Replacing it
with a new Metro Code Chapter 2.03 (Civil Penalties), and

Amending Certain Metro Code Chapters to Align with the
new Chapter 2.03
Ordinance

Metro Council Meeting
Thursday, October 19, 2023



BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF REPEALING METRO ) ORDINANCE NO. 23-1500
CODE CHAPTER 2.03 (CIVIL PENALTIES) )
AND REPLACING IT WITH A NEW METRO ) Introduced by Chief Operating Officer
CODE CHAPTER 2.03 (CIVIL PENALTIES), ) Marissa Madrigal in concurrence with
AND AMENDING CERTAIN METRO CODE ) Council President Lynn Peterson
CHAPTERS TO ALIGN WITH THE NEW )

)

CHAPTER 2.03

WHEREAS, Metro Code Chapter 2.03 prescribes “the procedures and requirements for the
notice, assessment, collection and enforcement of civil penalties” by Metro; and

WHEREAS, several Metro code chapters authorize the imposition of civil penalties for violating
Metro code, regulations, orders, or rules, including violations related to the Zoo, Parks and Nature, Ethics,
Taxes, and Solid Waste; and

WHEREAS, although Metro is authorized to impose civil penalties for violations of many code
chapters, Metro primarily imposes civil penalties for illegal solid waste disposal violations and violations
related to solid waste franchises and licenses; and

WHEREAS, current Metro Code Chapter 2.03 (Civil Penalties) was originally adopted in 1977
by the former Metropolitan Service District Board, with little change or updating since that original
adoption nearly 50 years ago; and

WHEREAS, some Metro Code chapters and sections established in the 1970s and 1980s—before
Metro had an independent charter and home rule authority—were modeled after existing state statutes
involving similar circumstances and procedures. This includes, for example, the Civil Penalties Code
Chapter 2.03 and the Procedure for Contested Cases Code Chapter 2.05; and

WHEREAS, procedures established for use by Oregon state government do not often easily
transfer to local government practices, which can create a local government procedure that is unclear,
cumbersome, or, in the worst instances, nearly impractical to implement; and

WHEREAS, many of the procedures established in Metro Code Chapters 2.03 (Civil Penalties)
are unclear, cumbersome, and difficult to implement. This makes it burdensome for Metro staff and
hearings officers to effectuate, while also creating barriers and confusion for individuals and entities
facing a violation or civil penalty; and

WHEREAS, in December 2022 the Metro Council adopted Resolution No. 22-5293, which
among other things requires that Metro Code be written using plain and inclusive language best practices;
and

WHEREAS, the proposed updated Chapter 2.03 incorporates plain language best practices as
required; and

WHEREAS, Metro Code Chapter 2.03 (Civil Penalties) should be repealed and replaced with a

new civil penalties chapter setting forth procedures that align more closely with local government
procedures and which also incorporates plain and inclusive language best practices; and
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WHEREAS, two sections of the current Chapter 2.03 establishing penalty amounts for violations
related to the Zoo and Parks and Nature should be moved to the code chapters that establish those rules
and regulations (Chapter 4.01 for the Zoo and Chapter 10.02 for Metro Parks and Natural Areas) rather
than being embedded in the civil penalties code chapter; now therefore,

THE METRO COUNCIL ORDAINS AS FOLLOWS:

1. Metro Code Chapter 2.03 (Civil Penalties) is repealed in its entirety.
2. A new Metro Code Chapter 2.03 (Civil Penalties) is established as set forth in the attached

Exhibit A.

3. Metro Code Chapter 4.01 (Oregon Zoo Regulations) is amended as set forth in attached
Exhibit B.

4. Metro Code Chapter 10.02 (Permits, Enforcement and Appeals) is amended as set forth in
attached Exhibit C.

5. The Metro Attorney is authorized to take any action reasonably necessary to correct and
update any code chapter or code section reference to implement this ordinance.

6. Any civil penalty imposed before the effective date of this ordinance will continue to be
governed by the procedures established at the time Metro imposed the civil penalty, including
any appeals or contested case hearings related to that civil penalty imposition.

ADOPTED by the Metro Council this 19th day of October 2023.

Lynn Peterson, Council President

Attest: Approved as to Form:

Connor Ayers, Recording Secretary Carrie MacLaren, Metro Attorney
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2.03.010
2.03.020
2.03.030
2.03.040
2.03.050
2.03.060
2.03.070
2.03.080
2.03.090
2.03.100
2.03.110
2.03.120

EXHIBIT A
Ordinance No. 23-1500

CHAPTER 2.03

CIVIL PENALTIES

Purpose

Definitions

Each Violation Separate and Distinct

Consolidation of Proceedings

Notice of Civil Penalty Assessment; Service of Notice
Mitigating and Aggravating Factors for Civil Penalties
Amount of Financial Civil Penalties

When Civil Penalty is Due

Appeals

Compromise or Settlement of Civil Penalty
Judgment

Authority to Adopt Administrative Rules



2.03.010 Purpose

The purpose of this chapter is to proscribe the procedures and requirements to notice,
assess, collect, and enforce civil penalties.

2.03.020 Definitions

Unless otherwise required by context, as used in this chapter:

Civil Penalty means a non-criminal remedy for any violation of a Metro regulation, order,
code section, law, administrative rule, permit, franchise, license or any other similar
regulatory requirement.

Director means “Department Director” as defined in Metro Code Chapter 2.17.

Hearings Officer means a person appointed by the Chief Operating Officer to hear and
determine a contested case.

Respondent means the person against whom Metro has assessed a civil penalty.

2.03.030 Each Violation Separate and Distinct

Each violation is a separate and distinct offense. In cases of continuing violation, each days’
continuance is a separate and distinct violation.

2.03.040 Consolidation of Proceedings

Notwithstanding subsection 2.03.030, proceedings to assess multiple civil penalties for
multiple violations may be consolidated into a single proceeding.

2.03.050 Notice of Civil Penalty Assessment; Service of Notice

(a) Metro must give notice in writing to a respondent when Metro assesses a civil
penalty. The notice must include:

(D) A reference to the particular Metro Code section, ordinance, order, permit,
regulation, or rule involved;

(2)  Ashortand plain statement of the matters asserted or charged;
(3) A statement of the amount of the penalty or penalties imposed; and
(4) A statement of the respondent's right to request a contested case hearing.

(b) Metro may give the notice required under subsection (a) by any method or
combination of methods which, under the circumstances, is reasonably likely to
apprise the respondent of the civil penalty assessment. When Metro provides notice
by United States Postal Service mail, then three days are added to the 30-day
deadline set forth in subsection (a). The following notice methods satisfy the notice
requirements of this section:

(1)  Personal delivery;



(2) Mailing the notice by United States Postal Service mail, postage prepaid, and
addressed to the residence or business address of the party or parties;

(3)  Any method authorized by the Oregon Rules of Civil Procedure for the
service of summons; or

(4)  Electronic mail to the last known electronic mail address on file if Metro is
giving notice to a person or entity currently regulated, licensed, franchised,
or otherwise permitted by Metro.

2.03.060 Mitigating and Aggravating Factors for Civil Penalties

(a) In establishing the amount of a civil penalty to be assessed, Metro may consider the
following factors:

(1)  Whether the respondent has committed any prior violation, regardless of
whether any administrative, civil, or criminal proceeding was commenced as
aresult;

(2) The history of the respondent in taking all feasible actions necessary or
appropriate to correct any violation; or

(3) The respondent’s economic and financial condition.

(b)  In establishing whether Metro should mitigate a civil penalty, Metro may consider
the following factors:

(1)  The gravity and magnitude of the violation;
(2)  Whether the violation was repeated or continuous;

(3)  Whether a cause of the violation was a negligent or an intentional act of the
respondent;

(4)  The opportunity and degree of difficulty to correct the violation;

(5) Therespondent's cooperativeness and efforts to correct the violation for
which Metro may assess the penalty;

(6)  The cost to Metro to investigate or correct the cited violation; or

(7)  Any other relevant factor.

2.03.070 Amount of Financial Civil Penalties

Unless specified otherwise in Metro Code, no financial civil penalty may exceed $500 per
day per violation.

2.03.080 When Civil Penalty is Due

Unless otherwise stated in the written notice of civil penalty assessment, a civil penalty is
due and payable when Metro serves the respondent with the written notice of civil penalty
assessment.



2.03.090 Appeals

(a)

(b)

The respondent has 30 calendar days from Metro’s notice of civil penalty
assessment to request a contested case hearing regarding the validity or amount of
the civil penalty.

All hearings will be conducted as set forth in Metro Code Chapter 2.05 (“Contested
Case Procedures”).

2.03.100 Compromise or Settlement of Civil Penalty

At any time after Metro serves the written notice of assessment of civil penalty, the
appropriate Director is authorized to compromise or settle any unpaid civil penalty that the
Director deems appropriate.

2.03.110 Judgment

Unless the respondent pays the amount of the penalty within 10 days after a contested case
order becomes final, the order constitutes a judgment and Metro may file it in accordance
with the provisions of Oregon Law. Metro may execute upon the order in the same manner
as execution upon a judgment of a court of record.

2.03.120 Authority to Adopt Administrative Rules

(a)

(b)

The Chief Operating Officer may adopt or amend administrative rules to implement
any provision of this chapter, including adopting procedures and forms. Any rule
adopted or amended under this subsection has the same legal force and effect as any
other chapter provision.

In adopting administrative rules, the Chief Operating Officer will follow the
administrative rule adoption procedures set forth in Metro Code Chapter 5.08,
unless Metro Council adopts an agency-wide administrative rulemaking process, in
which case the agency-wide process applies.



1.

EXHIBIT B
Ordinance No. 23-1500

Metro Code Section 4.01.100 (Penalties) is amended as set forth with underlined text inserted and

strikethrough text deleted:

4.01.100 Penalties
(a) Each violation of these rules and regulations is shatt-be punishable by a fine set by the
schedule of civil penalties set forth in Section 2-03-6066 4.01.110.

A new Metro Code Section 4.01.110 (Civil Penalty Schedule) is added as set forth:

4.01.110 Civil Penalty Schedule

In addition to any liability, duty, or other penalty provided by law, the Zoo Director may assess a
civil penalty for any violation pertaining to the Zoo in the manner set forth in Metro Code
Chapter 2.03 (Civil Penalties). The amount of the civil penalty must be consistent with the
following schedule:

(a) Not less than $25 nor more than 3500 for any violation which causes, contributes to, or
threatens the injury of any Zoo animals.

(b) Not less than 825 nor more than 3500 for any other violation.



EXHIBIT C
Ordinance No. 23-1500

1. Metro Code Section 10.02.110 (Citation, Ejectment and Exclusion, Hearing) is amended as set
forth with underlined text inserted and strikethrough text deleted:

10.02.110 Citation, Ejectment and Exclusion, Hearing

(a) The Director and the Director’s authorized enforcement personnel have the
authority to: cite for civil penalties in the manner set forth in Metro Code Chapter 2.03
for any violation pertaining to its parks, cemeteries, and natural areas; or eject from any
Property any person acting in violation of Title X, any Rules, or the laws of the State of
Oregon. A civil penalty issued under the authority of this section may not be less than
825 nor more than $500.

Page 1  Ordinance No. 23-1500



IN CONSIDERATION OF

e ORDINANCE NO. 23-1499, FOR THE PURPOSE OF REPEALING METRO CODE CHAPTER
2.05 (PROCEDURE FOR CONTESTED CASES) AND REPLACING IT WITH A NEW,
UPDATED METRO CODE CHAPTER 2.05 (CONTESTED CASES PROCEDURES)

e ORDINANCE NO. 23-1500, FOR THE PURPOSE OF REPEALING METRO CODE CHAPTER
2.03 (CIVIL PENALTIES) AND REPLACING IT WITH A NEW METRO CODE CHAPTER
2.03 (CIVIL PENALTIES), AND AMENDING CERTAIN METRO CODE CHAPTERS TO
ALIGN WITH THE NEW CHAPTER 2.03

e ORDINANCE NO. 23-1501, FOR THE PURPOSE OF AMENDING METRO CODE CHAPTER
5.09 (ILLEGAL DISPOSAL) TO ALIGN IT WITH THE NEW METRO CODE CHAPTER 2.05
(CONTESTED CASES PROCEDURES) AND INCORPORATE PLAIN LANGUAGE BEST
PRACTICES

Date: September 18, 2023 Prepared by: Shane Abma
Department: Office of Metro Attorney Presented by: Shane Abma
Meeting Date: October 5, 2023 Length: 20 minutes

[NOTE: Ordinance Nos. 23-1499, 23-1500 and 23-1501 are companion ordinances governing
code chapters that impose civil penalties, as well as the hearing procedures and requirements
to appeal those penalties or illegal disposal citations in a contested case hearing. These
ordinances will, collectively, align these code chapters so that they are consistent with one
another. The staff reports for all three are identical.]

ISSUE STATEMENT

Certain Metro Code chapters established by the former Metropolitan Service District Board
of Directors were modeled on existing state laws and procedures. In many cases, these
chapters include processes and procedures that either are not applicable at the local
government level, are ambiguous, are difficult to follow and understand, or—at worst—are
nearly impossible to implement. This includes Metro’s Procedures for Contested Cases and
Civil Penalties chapters (Chapters 2.05 and 2.03 respectively), which were originally
adopted in 1977 and 1979 respectively and which have had minimal revisions in the last 45
years.

Metro should repeal these code chapters and replace them with new, updated code
chapters that govern the same areas of law, but which:

e Better reflect best practices for local government processes;
e Reduce confusion for staff and those upon whom Metro has imposed civil penalties;
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e C(Create a more streamlined, understandable, and workable hearing procedure for
those seeking a contested case hearing or wishing to challenge an illegal disposal
citation;

¢ Improve readability and implementation;

e Incorporate plain and inclusive language best practices.

In addition, Metro’s “Illegal Disposal” chapter (5.09) should be updated to align with the
new Civil Penalties and Contested Case Procedures chapters. Currently there is a separate
hearings procedure for Illegal Disposal citations as opposed to any other kind of contested
case hearing, which is confusing. Moreover, the Illegal Disposal hearing procedures
reference certain state law criminal procedures that are not applicable to a local
government administrative hearing.

ACTION REQUESTED

OMA requests that Metro Council adopt:

e Ordinance No. 23-1499 (establishing a new Contested Case Procedures chapter);
¢ Ordinance No. 23-1500 (establishing a new Civil Penalties chapter); and

¢ Ordinance No. 23-1501 (related to Illegal Disposal citations and appeals).

IDENTIFIED POLICY OUTCOMES

1) Apply best practices for imposing civil penalties related to violations of Metro Code,
franchises, licenses, permits, orders, and other Metro regulations.

2) Remove procedures that are impractical and difficult to implement.

3) Ensure consistency and coordination among the various Metro code chapters that
impose civil penalties and authorize appeals of those penalties.

4) Streamline and simplify the process for appealing civil penalties or other enforcement
measures in contested case proceedings.

5) Improve the readability of these code chapters by applying plain language and inclusive
language best practices as required by Resolution No. 22-5293.

POLICY OPTIONS FOR COUNCIL TO CONSIDER
Metro Council has several polity options to consider.

e Adopt this ordinance and its companion ordinances. This will remove impractical
modeling of state law procedures, improve these code chapters for ease of readability,
align these code chapters for consistency, and improve Metro’s hearing processes and
procedures.

¢ Do not adopt these ordinances. A failure to adopt these ordinances will continue to
create uncertainty and a lack of clarity for Metro staff, as well as individuals and entities
that seek to challenge Metro decisions that affect rights or impose civil penalties.

e Direct OMA to update only those sections of current code that are incorrect or
impossible to implement, without repealing and replacing these code chapters in their
entirety.

e Adopt only some of the ordinances to update certain code chapters but not all of them.
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STAFF RECOMMENDATIONS

OMA recommends that Metro Council adopt Ordinance Nos. 23-1499, 23-1500, and 23-
1501 to establish new Metro Code chapters relating to Contested Case Procedures and Civil
Penalties and update the Illegal Disposal chapter to ensure consistency and coordination
among the various Metro code chapters that both impose civil penalties and authorize
appeals of those penalties.

STRATEGIC CONTEXT & FRAMING COUNCIL DISCUSSION

The Office of Metro Attorney seeks a Metro Code that is easy to read and understand and
does not contain language that harms, excludes, or discriminates people. Moreover, regular
code updates help ensure the Metro Code remains current with clear and concise language,
that Metro’s many code chapters are consistent and coordinated, and that Metro is
employing best practices with respect to regulations, how to enforce them, and how best to
provide due process to contest enforcement.

OMA recognizes that reviewing and updating the Metro Code is not an easy task. It can be
cumbersome. It requires a great deal of staff time to draft new code language, ordinances,
and staff reports, while also ensuring that proposed code changes are coordinated with
other chapters and do not have unintended consequences. However, a failure to regularly
update and review Metro Code carries several risks, including:
» Creating barriers to information people need.
» Reducing the number of people that can understand the Code, and therefore follow
it correctly.
» Reducing Metro’s efforts to be transparent.
» Having code chapters that are inconsistent with one another.
» Having code chapters that contain cross-reference errors, citation errors, outdated
definitions, and sections that are no longer operative.

e Known Opposition/Support/Community Feedback
There is no known opposition. However, because of the administrative nature of these
code chapters and because changes were not made to the right to contest violations
related to solid waste franchises and licenses, OMA did not perform external outreach
related to these changes.

e Legal Antecedents
There are no specific legal antecedents other than current Metro Code language.

e Anticipated Effects
The Metro Code will be easier to read and understand. These code chapters will allow
for more streamlined, workable hearings and procedures, and these code chapters will
be consistent with one another.

e Financial Implications (current year and ongoing)
There are no direct financial implications, but code language that is easy to understand
reduces the likelihood that individuals may need to consult Metro staff or third-party
professionals (such as lawyers and accountants) to understand Metro Code, and that
Metro staff may need to answer calls or correspond to further explain Metro Code. This
indirectly reduces financial costs.
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BACKGROUND

Metro Code Chapter 2.03 (Civil Penalties) authorizes Metro to impose civil penalties for
violations of Metro Code, regulations, orders, or rules. This includes violations related to
the Zoo, Parks and Nature, Ethics, Taxes, and Solid Waste. Metro Code Chapter 2.05
(Procedures for Contested Cases) establishes a hearings procedure (a “contested case”) for
those that wish to challenge Metro’s imposition of civil penalties. Metro’s Contested Case
code chapter also allows individuals and entities to challenge a Metro decision that affects
the individual legal rights, duties, or privileges of specific parties, including a challenge to a
Metro decision regarding a solid waste license or franchise.

These two chapters were originally adopted in the late 1970s by the former Metropolitan
Service District Board, with only limited change or updating since those original adoptions
nearly 45 years ago. Because Metro was at that time a somewhat new government entity
unlike any other in the state, it was not uncommon for Metro staff to model new code
language on analogous state statutory schemes. This had the advantage of having ready-
made code language, and Metro could, if needed, rely on case law interpreting that state
statutory language if there were questions regarding Metro’s similar code language. Such
was the case with Metro’s Civil Penalties and Contested Case chapters, both of which were
modeled after state statutory schemes (primarily ORS Chapter 183).

Unfortunately, procedures established for use by Oregon state government do not often
easily transfer to local government practices. This can create a local government procedure
that is unclear, cumbersome, or, in the worst instances, nearly impractical to implement.
This is the case with Metro’s Civil Penalties and Contested Case Procedures chapters. For
example, in ORS Chapter 183, “agency” is defined as a state board, commission, department
or division thereof. In certain instances, Metro’s code language simply substitutes the
words “state agency” for “Metro Council,” even though state “agencies” and “Metro Council”
serve different purposes with different responsibilities and considerations.

While it may make sense to have a hearings officer serve a “proposed order” on a “state
agency” for review given the state agency’s expertise, this would, for example, make no
sense in the context of a hearings officer serving a proposed order for a Parks violation on
the Metro Council for review. This example highlights the unworkable nature of simply
substituting state law terms into Metro Code chapters because they are not always
analogous to local government practices.

A similar issue exists with Metro’s Illegal Disposal code chapter 5.09. That chapter sets
forth the process to issue citations for illegal disposal (sometimes called “illegal dumping”)
and the hearings procedures that follow when individuals challenge those citations. Two
problems arise with the Illegal Disposal chapter. First, it contains different evidentiary,
discovery, and notice rules than those found in Metro’s Contested Case chapter, as well as a
different hearings procedure generally. This creates confusion.

Second, it refers to certain state criminal statutes that are not applicable to a local
government administrative hearing and which are, at times, nearly impractical to
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implement. For example, current Metro Code Chapter 5.09 language for “prehearing
discovery” disclosures references state criminal arraignment statutes, and it simply
replaces the term “district attorney” with “Metro Attorney” and criminal “defendant” with
“cited person.” This is impractical and, at times, impossible to implement.

Metro’s Civil Penalties and Contested Case Procedures chapters are rarely used by Metro
staff (other than an occasional solid waste regulatory violation challenge). This has
artificially suppressed the problems associated with these code chapters because they are
infrequently on display. However, some Metro departments are considering increased
enforcement of their regulations, which could lead to an increased use of these chapters.

In addition, Metro has observed a significant increase in illegal disposal activities within
the region. This rise in illegal disposal incidents has resulted in an increasing number of
illegal disposal citations and, not surprisingly, a subsequent increase in requests for
hearings to contest these citations. The proliferation of illegal disposal practices
underscores the need for a comprehensive update to Metro's regulatory illegal disposal
code chapter.

For these reasons—and because Metro Council requires that Metro Code be written in
plain language and reviewed periodically for updates—it is both timely and necessary for
Metro to update these three code chapters and ensure consistency among them.

[NOTE: Metro’s Supportive Housing Services Income Taxes are not governed by Metro’s
civil penalties or contested case chapters. Assessed penalties and any appeals related to
income taxes are administered by the City of Portland’s tax appeals board as Metro’s
contracted income tax administrator.]

ATTACHMENTS

Attachment 1 summarizes the proposed changes to Metro Code chapters 2.03 (Civil
Penalties), 2.05 (Contested Case Procedures), and 5.09 (Illegal Disposal).
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ATTACHMENT 1
Ordinance Nos. 23-1499, 23-1500, and 23-1501

Summary of Changes to Code Chapters at Issue

A. Contested Case Procedures (Chapter 2.05)

Metro’s Contested Case Procedures Chapter was originally adopted in 1977 and has
changed little since that time. It is modeled on the State of Oregon’s Contested Case
Procedures (ORS 183), but several procedures are not best practices (or even practical) for
a local government. Following is a summary of the proposed changes to current code
language.

e General plain language review to remove “shalls,” passive voice, nominalizations,
lengthy sentences and paragraphs, etc.

e Removes Metro Council as a hearings body generally, and specifically as a review
body from a hearings officer’s determination. There are several reasons for this
change.

o The current Contested Case Procedures chapter was modeled after the state
of Oregon’s procedures found in ORS Chapter 183. In the case of the state’s
proceedings, an “agency” can review a proposed order. An “agency” is
defined as a Commission, Board, or Department of the state. When drafting
Metro’s original procedures in 1977, the term “agency” was just replaced
with “Metro Council.” However, “state agencies” and “Metro Council” serve
different roles, with different responsibilities and considerations, so simply
substituting those terms does not make practical sense.

o Current code language states that either Council or a hearings officer will
conduct hearings, but it does not say who determines which entity should
apply. The language is ambiguous and confusing.

o Current code language states that a hearings officer will send a “Proposed
Order” to the Council and authorizes the Council to consider this at its next
meeting and to possibly allow new evidence. This practice places an
unnecessary time burden on the Council, and it does not align with local
government administrative hearing best practices. Other than land use
decisions, elected local government bodies generally do not act as appeals
bodies for code enforcement decisions. It is better practice to have an
independent hearings officer review code enforcement decisions.

o Itis not practical to have Council adopt findings of fact and conclusions of
law if Council is not the body that received evidence in the underling case.

e The proposed code update also removes the Chief Operating Officer from decision-
making for contested cases and rests those decisions squarely with an independent
hearings officer (for many of the same reasons as removing Council).
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e C(larifies when a contested case exists. A broad reading of current code arguably
allows for a contested case in decisions that do not necessarily affect a person’s
rights or privileges. The update makes clear that contested case opportunities do
not exist for:

o Breaches of contract
o Denial of grant requests

o Imposition of a condition, rule, law, or requirement of general applicability
(as opposed to a decision affecting a single individual or business)

e Standardizes the number of days in which to request a contested case hearing
(current Metro code has different timelines for different kinds of hearings).

e Streamlines, simplifies, and clarifies the procedures that a hearings officer will
follow during the contested case hearing. This includes the order of testimony,
evidentiary rules, discovery requests, etc.

e Removes repeated opportunities to request a reconsideration of a hearings officer’s
order. These are rarely requested and even more rarely granted. Current code
language was also not clear regarding whom at Metro could grant a reconsideration
petition. (There were a few instances in current code in which it is not clear who is
responsible for making a particular decision.)

e Removes “proposed orders” being submitted to Metro Council prior to a “Final
Order” adoption by the hearings officer. This process was modeled after state
contested case hearings in which a proposed order is sent to a commission or board
for review. However, as noted above, the Metro Council does act in the same manner
as does a state commission or board, so this process has less value than at the state
level and adds an unnecessary step.

e Removes personnel discharges from possible contested case hearings. Metro does
not currently perform these by contested case hearings, and it is unclear why these
were referenced in this chapter.

e Updates evidentiary rules to better reflect best practices, clarify what is allowed,
and better align with generally followed local government administrative hearings.

e Updates notice requirements to better reflect modern practices (for example
including email as an option if an email address is known).

e Changes the appointment of the hearings officer from a list of prospective hearings
officers provided by Council to one provided by the Metro Attorney’s Office. (OMA is
unaware of the Metro Council having provided a list of prospective hearings officers
in the past). Retains the authority of the COO to appoint the hearings officer from the
prospective list of qualified officers.

e C(Creates a new section of “Hearings Officer Duties” to clarify and codify the hearings
officer’s role.
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e Breaks lengthy code sections into shorter sections with better headings to improve
ease of reading.

e (larifies what kind of pre-hearing discovery is allowed.
B. Civil Penalties (Chapter 2.03)

Metro’s Civil Penalties Chapter was originally adopted in 1977 and has changed little since
that time. It is modeled on the State of Oregon’s Civil Penalties chapter. Following are the
proposed changes to current code practice.

e General plain language review to remove “shalls,” passive voice, nominalizations,
lengthy sentences and paragraphs, etc.

e Updated definitions section to reflect current meanings.

¢ Removed the specific references to penalty amounts for violations of Zoo, Solid
Waste, and Parks and Nature regulations, and instead added them to the
appropriate sections in those department code chapters.

e Updated the notice requirements when Metro assesses a civil penalty (included
email for example, if applicable).

C. Illegal Disposal (Chapter 5.09)

e General plain language review to remove “shalls,” passive voice, nominalizations,
lengthy sentences and paragraphs, etc.

e Breaks lengthy code sections into smaller sections with more precise headings for
ease of readability.

e Rearranges the order of some code sections to better reflect how the process works
chronologically.

e Updates the procedures regarding “service of citation” to align with new Contested
Case and Civil Penalty code chapters sections on service of notice.

o For example, personal delivery, US Mail, electronic mail, etc.
e Updates terms to align with other Metro Code chapters.

¢ Removes cumbersome, unworkable hearings procedures. Instead, refers to Metro’s
new, updated Contested Case Chapter 2.05 for a more stream-lined, workable
hearings procedure to contest illegal disposal citations.

e Updates the term “conditionally exempt generator” to “very small quantity
generator” to reflect changes to that term in state and federal law with respect to
hazardous waste.

e Moves one specific prohibition on delivering unsorted material from this code
chapter to Metro’s solid waste flow control chapter (5.05) where it better aligns.
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e Changes the term civil “fines” to civil “penalties” throughout to better align with
Metro’s Civil Penalties code chapter terminology and to avoid confusion as to these
terms. (A “fine” is just one subset of a possible “penalty.”)

e Removes unnecessary up-front cost burdens on cited individuals pending resolution
of their appeal.

e Slightly alters certain items required in the citation form to improve notice and
reduce the burden on the cited individual.

e Removes the prohibition on Metro being represented by an attorney simply because
the cited person chooses not to be represented by an attorney.

e Aligns the requirements necessary to request an illegal disposal citation hearing
with those for contested case and civil penalties. (i.e. a written statement explaining
why the citation is improper and on what grounds.)

e Removes references to state criminal law for prehearing discovery (which is
impractical for a local government civil hearing), and instead creates an explicit list
of prehearing discovery material that Metro will provide to the cited person.

e Aligns the evidentiary rules with those for Metro’s Contested Case Procedures
chapter.

¢ Removes option to seek a reconsideration by the hearings officer of the officer’s
determination after a final order. This was removed because it is rarely requested
and even more rarely granted. It tends to simply slow down a final order from being
issued. Absent new evidence, it has little value.
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Agenda Item No. 4.4

Ordinance No. 23-1501, For the Purpose of Amending
Metro Code Chapter 5.09 (Illegal Disposal) to Align it with
the new Metro Code Chapter 2.05 (Contested Cases) and
Incorporate Plain Language Best Practices

Ordinance

Metro Council Meeting
Thursday, October 19, 2023



BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF AMENDING METRO
CODE CHAPTER 5.09 (ILLEGAL DISPOSAL)
TO ALIGN IT WITH THE NEW METRO CODE
CHAPTER 2.05 (CONTESTED CASES) AND
INCORPORATE PLAIN LANGUAGE BEST
PRACTICES

ORDINANCE NO. 23-1501

Introduced by Chief Operating Officer
Marissa Madrigal in concurrence with
Council President Lynn Peterson

N N N N N N

WHEREAS, Metro Code Chapter 5.09 (Illegal Disposal) governs illegal disposal prohibitions in
the Metro Area, sometimes colloquially referred to as “illegal dumping”; and

WHEREAS, Chapter 5.09 includes sections regarding enforcement of illegal disposal
prohibitions, issuance of civil penalties for illegal disposal, and hearings procedures for individuals and
entities that wish to contest illegal disposal citations; and

WHEREAS, Metro has observed a significant increase in illegal disposal activities within the
region. This has led to heightened environmental concerns, public safety issues, and increased workload
for Metro staff; and

WHEREAS, the rise in illegal disposal incidents has resulted in an increasing number of citations
issued by Metro, along with a subsequent increase in requests for hearings to contest these citations,
which strains the resources and efficiency of the citation enforcement process; and

WHEREAS, the proliferation of illegal disposal practices underscores the need for a
comprehensive update to Metro's regulatory illegal disposal code chapter and the process for parties to
challenge Metro’s enforcement actions; and

WHEREAS, current Chapter 5.09 language has references to certain criminal state statutes
regarding discovery and proceedings for illegal disposal hearings that are not applicable to a local
government civil administrative hearing, and, at worst, practically impossible to implement; and

WHEREAS, although staff and hearings officers have worked diligently to apply current code
procedures whenever possible, these procedures are confusing and proving unworkable and, with an
increase in citations, will only cause further administrative difficulties if current code language is not
updated; and

WHEREAS, staff anticipates that Metro Council will, in companion with this Ordinance, adopt
ordinances that likewise update Metro’s Contested Case Procedures and Civil Penalties code chapters to
address similar state-law modeled shortcomings; and

WHEREAS, the proposed updates to Chapter 5.09 Illegal Disposal will now align with the
expected updates to the Contested Case Procedures and Civil Penalties chapters, which includes
incorporating the hearings procedures and civil penalty issuance procedures in those newly updated code
chapters; and

WHEREAS, in December 2022 Council adopted Resolution No. 22-5293, which, among other
things, required that Metro code chapters use plain and inclusive language best practices to improve
readability, transparency, and understanding of Metro’s requirements and procedures; and

WHEREAS, Resolution No. 22-5293 also recognized that Metro’s regulatory code chapters
demand a more frequent housekeeping update schedule to keep abreast of changes in state and federal law
and to more quickly address Metro Code sections that are unclear or confusing to regulated individuals
and entities; and
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WHEREAS, in addition to removing unworkable refences to state law and procedures and better
aligning with Metro’s new Contested Case Procedures and Civil Penalties code chapters, the updated
Chapter 5.09 also incorporates plain and inclusive language best practices as required; and

WHEREAS, section 5.09.040(g) from the current Chapter 5.09 (regarding material sorting)
should be moved to Chapter 5.05 (Solid Waste Flow Control) in a new section 5.05.040(d); and

WHEREAS, Metro is dedicated to upholding its role as a responsible and accountable local
government agency by updating its code for increased clarity and alignment; now therefore,

THE METRO COUNCIL ORDAINS AS FOLLOWS:

1. Metro Code Chapter 5.09 (Illegal Disposal) is amended as set forth in Exhibit A, with
inserted text underlined and deleted text in strikethrough.

2. Chapter 5.05 (Solid Waste Flow Control) is amended to add a new section 5.05.040(d) as set
forth in Exhibit B.

3. Any illegal disposal citation issued before this ordinance takes effect will be governed by the
code language in Chapter 5.09 that existed at the time Metro issued the citation.

ADOPTED by the Metro Council this 19th day of October 2023.

Lynn Peterson, Council President

Attest: Approved as to Form:

Connor Ayers, Recording Secretary Carrie MacLaren, Metro Attorney
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EXHIBIT A
Ordinance No. 23-1501

CHAPTER 5.09
ILLEGAL DISPOSAL

5.09.010 Purpose

5.09.020 Jurisdiction

5.09.030 Prohibition on Illegal Disposal of Solid Waste

5.09.040 Prohibition on Illegal Household Hazardous Waste Disposal
5.09.050 Exemption from Illegal Disposal Prohibitions

5.09.060 [llegal Disposal Declared a Nuisance

5.09.070 Civil Penalties and Costs

5.09.080 Persons Authorized to Issue a Citation

5.09.090 Procedure for Service of Citation

5.09.100 Citation Content

5.09.110 Citation Error

5.09.120 Appearance by Cited Person; Request for Hearing
5.09.130 Prehearing Discovery

5.09.140 Procedures Before Hearings Officer

5.09.150 Burden of Proof

5.09.160 Evidentiary Rules During a Hearing

5.09.170 Representation at Hearing

5.09.180 Failure to Appear by Cited Person; Entry of Final Order
5.09.190 Failure to Pay Civil Penalties; Consequences

5.09.200 Collection of Civil Penalties and Costs; Other Legal Actions
5.09.210 Severability

5.09.220 Authority to Settle

Repealed



5.09.010 Purpose

The purposes of this chapter are:

(a) To earry-outeffectuate Metro's responsibility to manage the flow of solid waste in
the Metro Area Pertland-metropolitan-area;

(b)  To assist and coordinate with local governments in controlling illegal disposal
throughout the Metro regionArea;

() To earry-outeffectuate the provisions related to illegal disposal in the Regional
Waste Plan; and

(d)  To prevent fraudulent and unauthorized deliveries of hazardeus-waste to Metro
transfer stations and Metro household hazardous waste facilities. [Ord. 94-557; Ord.
06-1107; Ord. 13-1311; Ord. 14-1331, Sec. 6; Ord. 19-1432.]

5.09.030-020 Jurisdiction

This chapter shan—apply pphe s to all terrltory within the ]urlsdlctlonal boundarles of

' [Ord 94 557]

5.09.040-030 Prohibitions on Illegal Disposal of Solid Waste

(a) No person shallmay transport or carry, or direct another person to transport or
carry, any solid waste-including rubbish,-trash, garbage,debris-orotherrefuse, or
reeyelable-material; in or on a motor vehicle or trailer; upon a public road right-of-
way within_the Metro_ Area, unless sueh-the solid waste erreeyelable-material-is:

(D) Completely covered on all sides and on the top and bottom and such cover is
either a part of or securely fastened to the body of the motor vehicle or
trailer; and

(2)  Contained in the body of the motor vehicle or trailer in such a way as to
prevent any part of the solid waste erreeyelable- material-from being
deposited upon any private or public property, road, right-of-way or
driveway within Metro.

(b) No person shallmay throw or place any solid waste, or direct another person to
throw or place any solid waste, upon the private land or waters of another person,
into a solid waste receptacle of another person without the owner’s permission-ef
the-ewner, upon public lands or waters, or upon any public place other than at a
solid waste facility authorized to accept such waste by Oregon law and the Metro
Code.



() No person who has generated or otherwise has possession or control of solid waste
shallmay direct or permit another person to dispose of such-the solid waste if the
person who has generated or otherwise has possession or control of sueh-the solid
waste knows, or has reason to know, that the person directed or permitted to
dispose of such solid waste will not dispose of sueh-the solid waste in compliance
Wlth all apphcable local, state, and federal laws and regulatlons Neﬂaer—seﬂwhese

5.09.040 Prohibition on Illegal Household Hazardous Waste Disposal

(a) Other than hazardous waste delivered to a Metro household hazardous waste
facility, noNe person shal%may deliver to a Metro transfer station any hazardous

faeility; that is household hazardous waste or hazardous waste generated by a very

small quantity eenditionallyexemptgenerator.

(b) No person shallmay deliver to a Metro household hazardous waste facility or
collection event any hazardous waste other than household hazardous waste or
hazardous waste generated by a eenditionally-exemptvery small quantity generator.

(c) No person shallmay make a false statement to Metro certifying that hazardous
waste the person has they-have delivered to a Metro household hazardous waste
facility or collection event for disposal or recovery is household hazardous waste or
hazardous waste generated by a eeﬂdri-tieﬂal-l-yexemptverv small quantity generator.

faah{y—e%heFthan—&Me&e-akﬂaeﬁ%ed%na%eFmeem%ew—ﬁaeﬂqﬁL[Ord 94 557 Ord
02-974, Sec. 1; Ord. 06-1107.]

5.09.050 Exemption from Illegal Disposal Prohibtions

A person does not violate the solid waste illegal disposal provisions of this chapter if a
hauler that is franchised or otherwise authorized by a local government to collect solid
waste collected the solid waste at issue.

5.09.060 Illegal Disposal Declared a Nuisance

A violation of Section 5.09.030 or Section 5.09.040 is a nuisance and is subject to
abatement or injunction as any other nuisance, in addition to other penalties as described
in this chapter.

5.09.050-070 Civil Eines-Penalties and Costs

(a)  AnyA person vielating-that violates any provision of this chapter isshall-be subject
to:



(b)

(1)  Acivil fine-penalty of not more than $500 for each violation; and
(2)  Anaward of costs to reimburse Metro for the following actual expenses:

(A) administrative costs of investigation and collection; and

(B)  cleanup, management, and disposal costs incurred.

An illegal disposal violator is not relieved of responsibility to remedy the violation

by virtue of DaVln,qllaymeﬂt—ef a c1v1l Emepenalty 1mposed by&e}tat}enﬁs&ed—under
this chapte

5.09.060-080 Persons Authorized to Issue a Citations

The following persons are authorized to issue a citations under this chapter:

(a)
(b)

The Chief Operating Officer or designee; and

A police officer, deputy sheriff, or other designated enforcement agent operating
under cooperative arrangement or contract with Metro. [Ord. 94-557; Ord. 06-1107;
and Ord. 13-1311.]

5.09.070-090 Procedure for Service of Citation

(a)

An authorized official shallmay serve a citation on a cited person by any method or
combination of methods which, under the circumstances, is reasonably likely to
apprise the alleged violator of the citation. The following notice methods satisfy the

notice requirements of this sectioninatleastene-ofthe following ways:

(1) Personal delivery;

(2) Mailing the notice by United States Postal Service mail, postage prepaid, and
addressed to the residence or business address of the party or parties;

(3) Any method authorized by the Oregon Rules of Civil Procedure for the
service of summons: or




£483(4) Electronic mail to the last known electronic mail address on file if Metro is
giving notice to a person or entity currently regulated, licensed, franchised,
or otherwise permitted by Metro.

(b)  An authorized official may not arrest any person for violation of this chapter. An
authorized official may detain any person reasonably believed to have committed a
violation of this chapter, but only so long as is necessary to determine, for the
purposes of issuing a citation, the identity of the violator and such additional
information as is appropriate for law enforcement agencies in the state. [Ord. 94-
557; and Ord. 06-1107.]

5.09.090-100 Citation Content

For all violations enforceable under this chapter, Metro will use a A-citation substantially

Conformmg to the requlrements of this sectlonanérapmm%ed—by—tkw%kﬁeﬁgpemtw%%eer

A citation shall—must contain the followmg 1nformat10n

(1)  Identification of Metro; as the public body in whose name the action is
brought;

(2) Ueari tficor £l ber:
£33(2) Name of the cited person;
{43(3) The Metro Code section violated;



{5}(4) The date and time at which the violation is alleged to have occurred, or the
date that a complainant or the authorized official issuing the citation first

observed the violation-wasfirst observed-by-theautherized-officialissuing
he citati i :

£63(5)_A short and plain statement of the violation of which the person is charged;

£A(6) The place at which the violation is alleged to have occurred;
£83(7)_The date on which the citation was issued;
£93(8) The name of the authorized official issuing the citation;

£#63(9)
The ameuntefthe-civil finespenalties and costs imposed for the violation;
£1(10) A

n explanatien-statement informing the cited person that paying the civil fine
penalty assessed in the citation does not relieve the cited person of the
responsibility to remedy the violation, and that failure to remedy the
violation may result in additional citations;

@2)(11) T

he time by which the cited person must respond to the citation by either:

(a) requesting a hearing, (b) admitting responsibility and paying the civil finre
penalty and costs, or (c) payingthecivilfine-and-costs-andsubmitting a
written explanation of why Metro should not find the cited person sheuld-net
be-feund-in violation of the Metro Code or of any mitigating circumstances

related to the Vlolatlon—aﬂd—Feq{*es%mgthaPaimlg%eﬁﬁeeHeéhweand

£33(12) T
he place where the cited person must direct the person’shis-erher response;
@4(13) A

notice statement informing the cited person that failure to respond to the
citation could result in the entry of a default order against the cited person,
including the imposition of a civil fire-penalty of up to $500 per violation
plus additional costs_(-ineurred-te-investigate_costs;- the-vielatien;costs to
cleanup, manage, and dispose of solid waste that is at issuethe-subject-ofthe
vielatien; and collectionte-ecollect-all-civilfines-and costs). The notice shall
must further inform the cited person that the failure to pay civil fines
penalties and costs imposed by order of a hearings officer could result in (i)
entry of a judgment against the cited person for the unpaid civil fines
penalties and costs, (ii) the county clerk recording the person’s name and the
amount of the fines-penalties and costs in the county clerk lien record, and
(iii) Metro seeking other legal or equitable relief as provided by law; and

15)(14) A

certification by the authorized official issuing the citation, under penalty of
perjuryORS-153-990, that the authorized official issuing the citation has




reasonable grounds to believe, and does believe, that the cited person
committed a violation enforceable under this chapter. A certificate conform-
ing to this subsection shall-be-is deemed equivalent to a sworn citation.;-anéd

5.09.110 Citation Error

(a)

(b)

If anAs error in transcribing information into a citation;when-determined-by-the
hearings-efficerto-be is non-prejudicial to the defense of the cited person, Metro or
the hearings officer may correct the error may-becorrectedatthe timeofhearingor

prier-to-time-ofbefore the hearing with notice to the cited person, or it may be
corrected at the time of the hearing if allowed by the hearings officer.

Except as provided in this subsection, the hearings officer must set aside a citation
that does not conform to the requirements of this-Ssection 5.09.100 shallbeset
aside-by-the hearings-efficer-upon motion of the cited person before any other
proceedings at the hearing. Minor variations in the form of citation shallnetbeare
not a basis for setting aside a citation.

Nothing prohibits the hearings officer from amending a citation in the hearings
officer's discretion. [Ord. 94-557; Ord. 94-581, Sec. 3; Ord. 06-1107; Ord. 13-1311.]




5.09.110-120 Appearance by Cited Person; Request for Hearing

(a) The cited person shall must either (i) appear as specified in the citation by admitting
responsibility on or before the close of business on the date indicated in the citation,
or prier-te (ii) before such time deliver to the address noted in the citation:

(1)  Arequest for a hearing;

(2) A statement of responsibility and a-cheek-cash-ermeney-orderpayment in
the amount of the civil fire-penalty set forth in the citation; or

(3) AstatementofAn explanation in mitigation of the violationeffense-charged
with a request that Metro reduce the-ferareductionin fines-penalties and
T R e e T e e e
forth-in-the-citation,whiech The explanation and payment combined shall
constitutes a waiver of hearing and consent to judgment by the hearings
officer._The hearings officer will base judgment upon the explanation
provided by the cited person and the citation case information provided by
Metro.

(b)  Ifthe cited person requests a hearing, the request must be in writing and contain a
statement of grounds upon which the party contends that citation is invalid,

unauthorized, or otherwise improper. The request must include a current address
and contact information for the requesting party, including a phone number and, if
applicable, an electronic email address for future correspondence.

{b3}(c) The hearings officer will set-shall-fix a date and time for a hearing and—Unlessnotice

is-waived;the-hearings-efficershall- notifymail-te the cited person a-netice-of the
date-and-time-of the-hearing schedule at least 30 five-werking-business days prier

tebefore the hearing. The notice shallmust:

(1)  Bein the form of a "Notice to Appear” and contain a warning that if the cited
person fails to appear, the hearings officer will enter a finding of
responsibility will be-entered-against that person; and

(2)  Besentto the cited person at the person's last known address by regular
mail or such other communication means as requested by the cited person or
which, under the circumstances, is reasonably likely to apprise the cited
person of the hearing schedule.

pa%tiesmas%exehange@e&ma&tsraeh%bitsra%}dwtness%ts—[Ord 94 557; Ord. 94-
581, Sec. 4; Ord. 06-1107; and Ord. 13-1311.]

5.09.120-130 Prehearing Discovery

Metro must provide the following prehearing discovery to the cited person at least 30 days
before the scheduled hearing:

(a) Issued citation or enforcement action;




(b) Solid waste enforcement incident report;

(c) Initial complainant report to Metro of illegally disposed waste (if any);

(d) Copies of any correspondence between Metro staff and the cited person.

5.09.130-140 Procedures Before Hearings Officer

Any hearing requested under this chapter will be conducted as set forth in Metro Code
Section 2.05.110 (Contested Case Procedures).







5.09.150 Burden of Proof

Metro has the burden of proving the alleged violation by a preponderance of the evidence.

5.09.160 Evidentiary Rules During a Hearing

(a) The evidentiary rules established in Chapter 2.05 (Contested Case Procedures)
apply to any hearing conducted under this chapter.

(b) Notwithstanding subsection (a) above, proof of a culpable mental state is not an
element of a violation under this chapter.

(c) A name of a person found on solid waste in such a way that it denotes ownership of
the items constitutes rebuttable evidence that the person has violated Metro Code
5.09.040(b) or 5.09.040(c). The hearings officer will determine at the hearing
whether the evidence in question is sufficient to give rise to a rebuttable
presumption of responsibility against the cited person, and will so notify the cited
person following presentation of Metro's case.

5.09.170 Representation at Hearing

A cited person may, at the person’s own expense, be represented by an attorney at the
hearing provided that Metro receives written notice of the representation at least 10




business days before the hearing. The hearings officer may waive this notice requirement
in individual cases or reset the hearing for a later date.

5.09.140-180 Failure to Appear by Cited Person; Entry of Final Order

(a)  Acited person fails to appear if that personhe-ershe does not respond by the time
specified on the citation or if that personke-ershe requests a hearing and does not
appear at the time scheduled by the hearings officer.

(b)  Ifthe cited person fails to appear, the hearings officer shall-will review any evidence
submitted to determine if Metro has established the violation by a preponderance of
the evidence. and-The hearings officer shall-will enter an appropriate final order that

5.09.190 Failure to Pay Civil Penalties; Consequences

A failure to pay civil penalties imposed by order of a hearings officer may result in (i) entry
of a judgment against the cited person for the unpaid civil penalties, (ii) a county clerk
recording the person’s name and the amount of the penalties and costs in the county clerk
lien record, and (iii) Metro seeking other legal or equitable relief as provided by law.

5.09.160-200 Collection of Civil Eines-Penalties and Costs; Other Legal Actions

(a)  HinesCivil penalties and costs are payable upon receipt of citation or an invoice
from Metro pursuant to a written settlement or final order imposing-fines civil
penalties and costs. Eires-Civil penalties and costs under this chapter are a debt
owing to Metro and may be collected in the same manner as any other debt.

(b)  TheChiefOperating Officer ordesigneeMetro may initiate appropriate legal action,
in law or equity, in any court of competent jurisdiction to enforce the provisions of
any written settlement or final order of the hearings officer.




assessing civil {ime&penahtles and costs under this chapter becomes final by
operation of law or on appeal and the violater has not paid the penaltiesameuntef

the-fines or costs isnetpaid-within 10 days after the order becomes final, Metro

may record and enforce the order may-berecorded-and-enforeed-as provided in
ORS 268.360(53. [Ord. 94-557; Ord. 02-974, Sec. 1; Ord. 06-1107; and Ord. 13-1311.]

(d) Nothing in this chapter prevents other legal action against a person alleged to have
violated a provision enforceable under this chapter. Metro, or any person or

governmental entity whose interest is or may be affected by violation of a provision
enforceable under this chapter, may take whatever legal or equitable action
necessary to abate a nuisance, impose criminal sanctions or collect damages,
regardless of whether Metro has commenced an action under this chapter.

5.09.180-210 Severability

If a court of competent jurisdiction finds any seetien,subsection,paragraph,sentence;
clause,phrase,-er-etherportion of this chapter isfeund-te-be-invalid or unconstitutional-by

a-courtof competentjurisdietion, that portion of the chapter isshallbe deemed separate

and distinct, and the remainder of this chapter shall-continues in full force and effect. [Ord.
94-557.]

5.09.190-220 Authority to Settle

The Chief Operating Officer or designee may negotiate a settlement is-authorized-to-enter

into-negetiationswith-the parties-or-theirlegal representatives-involving any provision of

this chapter for the collection of fires-civil penalties and costs;te-negetiate-a-settlementor
beth. [Ord. 13-1311.]




EXHIBIT B
Ordinance No. 23-1501

A new section 5.05.040(d) (Prohibited Activities) is added to Metro Code Chapter 5.05 as follows:

5.05.040 Prohibited Activities
(d) No person may transport or direct another person to transport non-putrescible solid waste

generated within the Metro jurisdictional boundary that has not undergone material recovery to any
facility other than a Metro-authorized material recovery facility as provided in this chapter.



IN CONSIDERATION OF

e ORDINANCE NO. 23-1499, FOR THE PURPOSE OF REPEALING METRO CODE CHAPTER
2.05 (PROCEDURE FOR CONTESTED CASES) AND REPLACING IT WITH A NEW,
UPDATED METRO CODE CHAPTER 2.05 (CONTESTED CASES PROCEDURES)

e ORDINANCE NO. 23-1500, FOR THE PURPOSE OF REPEALING METRO CODE CHAPTER
2.03 (CIVIL PENALTIES) AND REPLACING IT WITH A NEW METRO CODE CHAPTER
2.03 (CIVIL PENALTIES), AND AMENDING CERTAIN METRO CODE CHAPTERS TO
ALIGN WITH THE NEW CHAPTER 2.03

e ORDINANCE NO. 23-1501, FOR THE PURPOSE OF AMENDING METRO CODE CHAPTER
5.09 (ILLEGAL DISPOSAL) TO ALIGN IT WITH THE NEW METRO CODE CHAPTER 2.05
(CONTESTED CASES PROCEDURES) AND INCORPORATE PLAIN LANGUAGE BEST
PRACTICES

Date: September 18, 2023 Prepared by: Shane Abma
Department: Office of Metro Attorney Presented by: Shane Abma
Meeting Date: October 5, 2023 Length: 20 minutes

[NOTE: Ordinance Nos. 23-1499, 23-1500 and 23-1501 are companion ordinances governing
code chapters that impose civil penalties, as well as the hearing procedures and requirements
to appeal those penalties or illegal disposal citations in a contested case hearing. These
ordinances will, collectively, align these code chapters so that they are consistent with one
another. The staff reports for all three are identical.]

ISSUE STATEMENT

Certain Metro Code chapters established by the former Metropolitan Service District Board
of Directors were modeled on existing state laws and procedures. In many cases, these
chapters include processes and procedures that either are not applicable at the local
government level, are ambiguous, are difficult to follow and understand, or—at worst—are
nearly impossible to implement. This includes Metro’s Procedures for Contested Cases and
Civil Penalties chapters (Chapters 2.05 and 2.03 respectively), which were originally
adopted in 1977 and 1979 respectively and which have had minimal revisions in the last 45
years.

Metro should repeal these code chapters and replace them with new, updated code
chapters that govern the same areas of law, but which:

e Better reflect best practices for local government processes;
e Reduce confusion for staff and those upon whom Metro has imposed civil penalties;
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e C(Create a more streamlined, understandable, and workable hearing procedure for
those seeking a contested case hearing or wishing to challenge an illegal disposal
citation;

¢ Improve readability and implementation;

e Incorporate plain and inclusive language best practices.

In addition, Metro’s “Illegal Disposal” chapter (5.09) should be updated to align with the
new Civil Penalties and Contested Case Procedures chapters. Currently there is a separate
hearings procedure for Illegal Disposal citations as opposed to any other kind of contested
case hearing, which is confusing. Moreover, the Illegal Disposal hearing procedures
reference certain state law criminal procedures that are not applicable to a local
government administrative hearing.

ACTION REQUESTED

OMA requests that Metro Council adopt:

e Ordinance No. 23-1499 (establishing a new Contested Case Procedures chapter);
¢ Ordinance No. 23-1500 (establishing a new Civil Penalties chapter); and

¢ Ordinance No. 23-1501 (related to Illegal Disposal citations and appeals).

IDENTIFIED POLICY OUTCOMES

1) Apply best practices for imposing civil penalties related to violations of Metro Code,
franchises, licenses, permits, orders, and other Metro regulations.

2) Remove procedures that are impractical and difficult to implement.

3) Ensure consistency and coordination among the various Metro code chapters that
impose civil penalties and authorize appeals of those penalties.

4) Streamline and simplify the process for appealing civil penalties or other enforcement
measures in contested case proceedings.

5) Improve the readability of these code chapters by applying plain language and inclusive
language best practices as required by Resolution No. 22-5293.

POLICY OPTIONS FOR COUNCIL TO CONSIDER
Metro Council has several polity options to consider.

e Adopt this ordinance and its companion ordinances. This will remove impractical
modeling of state law procedures, improve these code chapters for ease of readability,
align these code chapters for consistency, and improve Metro’s hearing processes and
procedures.

¢ Do not adopt these ordinances. A failure to adopt these ordinances will continue to
create uncertainty and a lack of clarity for Metro staff, as well as individuals and entities
that seek to challenge Metro decisions that affect rights or impose civil penalties.

e Direct OMA to update only those sections of current code that are incorrect or
impossible to implement, without repealing and replacing these code chapters in their
entirety.

e Adopt only some of the ordinances to update certain code chapters but not all of them.
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STAFF RECOMMENDATIONS

OMA recommends that Metro Council adopt Ordinance Nos. 23-1499, 23-1500, and 23-
1501 to establish new Metro Code chapters relating to Contested Case Procedures and Civil
Penalties and update the Illegal Disposal chapter to ensure consistency and coordination
among the various Metro code chapters that both impose civil penalties and authorize
appeals of those penalties.

STRATEGIC CONTEXT & FRAMING COUNCIL DISCUSSION

The Office of Metro Attorney seeks a Metro Code that is easy to read and understand and
does not contain language that harms, excludes, or discriminates people. Moreover, regular
code updates help ensure the Metro Code remains current with clear and concise language,
that Metro’s many code chapters are consistent and coordinated, and that Metro is
employing best practices with respect to regulations, how to enforce them, and how best to
provide due process to contest enforcement.

OMA recognizes that reviewing and updating the Metro Code is not an easy task. It can be
cumbersome. It requires a great deal of staff time to draft new code language, ordinances,
and staff reports, while also ensuring that proposed code changes are coordinated with
other chapters and do not have unintended consequences. However, a failure to regularly
update and review Metro Code carries several risks, including:
» Creating barriers to information people need.
» Reducing the number of people that can understand the Code, and therefore follow
it correctly.
» Reducing Metro’s efforts to be transparent.
» Having code chapters that are inconsistent with one another.
» Having code chapters that contain cross-reference errors, citation errors, outdated
definitions, and sections that are no longer operative.

e Known Opposition/Support/Community Feedback
There is no known opposition. However, because of the administrative nature of these
code chapters and because changes were not made to the right to contest violations
related to solid waste franchises and licenses, OMA did not perform external outreach
related to these changes.

e Legal Antecedents
There are no specific legal antecedents other than current Metro Code language.

e Anticipated Effects
The Metro Code will be easier to read and understand. These code chapters will allow
for more streamlined, workable hearings and procedures, and these code chapters will
be consistent with one another.

e Financial Implications (current year and ongoing)
There are no direct financial implications, but code language that is easy to understand
reduces the likelihood that individuals may need to consult Metro staff or third-party
professionals (such as lawyers and accountants) to understand Metro Code, and that
Metro staff may need to answer calls or correspond to further explain Metro Code. This
indirectly reduces financial costs.
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BACKGROUND

Metro Code Chapter 2.03 (Civil Penalties) authorizes Metro to impose civil penalties for
violations of Metro Code, regulations, orders, or rules. This includes violations related to
the Zoo, Parks and Nature, Ethics, Taxes, and Solid Waste. Metro Code Chapter 2.05
(Procedures for Contested Cases) establishes a hearings procedure (a “contested case”) for
those that wish to challenge Metro’s imposition of civil penalties. Metro’s Contested Case
code chapter also allows individuals and entities to challenge a Metro decision that affects
the individual legal rights, duties, or privileges of specific parties, including a challenge to a
Metro decision regarding a solid waste license or franchise.

These two chapters were originally adopted in the late 1970s by the former Metropolitan
Service District Board, with only limited change or updating since those original adoptions
nearly 45 years ago. Because Metro was at that time a somewhat new government entity
unlike any other in the state, it was not uncommon for Metro staff to model new code
language on analogous state statutory schemes. This had the advantage of having ready-
made code language, and Metro could, if needed, rely on case law interpreting that state
statutory language if there were questions regarding Metro’s similar code language. Such
was the case with Metro’s Civil Penalties and Contested Case chapters, both of which were
modeled after state statutory schemes (primarily ORS Chapter 183).

Unfortunately, procedures established for use by Oregon state government do not often
easily transfer to local government practices. This can create a local government procedure
that is unclear, cumbersome, or, in the worst instances, nearly impractical to implement.
This is the case with Metro’s Civil Penalties and Contested Case Procedures chapters. For
example, in ORS Chapter 183, “agency” is defined as a state board, commission, department
or division thereof. In certain instances, Metro’s code language simply substitutes the
words “state agency” for “Metro Council,” even though state “agencies” and “Metro Council”
serve different purposes with different responsibilities and considerations.

While it may make sense to have a hearings officer serve a “proposed order” on a “state
agency” for review given the state agency’s expertise, this would, for example, make no
sense in the context of a hearings officer serving a proposed order for a Parks violation on
the Metro Council for review. This example highlights the unworkable nature of simply
substituting state law terms into Metro Code chapters because they are not always
analogous to local government practices.

A similar issue exists with Metro’s Illegal Disposal code chapter 5.09. That chapter sets
forth the process to issue citations for illegal disposal (sometimes called “illegal dumping”)
and the hearings procedures that follow when individuals challenge those citations. Two
problems arise with the Illegal Disposal chapter. First, it contains different evidentiary,
discovery, and notice rules than those found in Metro’s Contested Case chapter, as well as a
different hearings procedure generally. This creates confusion.

Second, it refers to certain state criminal statutes that are not applicable to a local
government administrative hearing and which are, at times, nearly impractical to
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implement. For example, current Metro Code Chapter 5.09 language for “prehearing
discovery” disclosures references state criminal arraignment statutes, and it simply
replaces the term “district attorney” with “Metro Attorney” and criminal “defendant” with
“cited person.” This is impractical and, at times, impossible to implement.

Metro’s Civil Penalties and Contested Case Procedures chapters are rarely used by Metro
staff (other than an occasional solid waste regulatory violation challenge). This has
artificially suppressed the problems associated with these code chapters because they are
infrequently on display. However, some Metro departments are considering increased
enforcement of their regulations, which could lead to an increased use of these chapters.

In addition, Metro has observed a significant increase in illegal disposal activities within
the region. This rise in illegal disposal incidents has resulted in an increasing number of
illegal disposal citations and, not surprisingly, a subsequent increase in requests for
hearings to contest these citations. The proliferation of illegal disposal practices
underscores the need for a comprehensive update to Metro's regulatory illegal disposal
code chapter.

For these reasons—and because Metro Council requires that Metro Code be written in
plain language and reviewed periodically for updates—it is both timely and necessary for
Metro to update these three code chapters and ensure consistency among them.

[NOTE: Metro’s Supportive Housing Services Income Taxes are not governed by Metro’s
civil penalties or contested case chapters. Assessed penalties and any appeals related to
income taxes are administered by the City of Portland’s tax appeals board as Metro’s
contracted income tax administrator.]

ATTACHMENTS

Attachment 1 summarizes the proposed changes to Metro Code chapters 2.03 (Civil
Penalties), 2.05 (Contested Case Procedures), and 5.09 (Illegal Disposal).
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ATTACHMENT 1
Ordinance Nos. 23-1499, 23-1500, and 23-1501

Summary of Changes to Code Chapters at Issue

A. Contested Case Procedures (Chapter 2.05)

Metro’s Contested Case Procedures Chapter was originally adopted in 1977 and has
changed little since that time. It is modeled on the State of Oregon’s Contested Case
Procedures (ORS 183), but several procedures are not best practices (or even practical) for
a local government. Following is a summary of the proposed changes to current code
language.

e General plain language review to remove “shalls,” passive voice, nominalizations,
lengthy sentences and paragraphs, etc.

e Removes Metro Council as a hearings body generally, and specifically as a review
body from a hearings officer’s determination. There are several reasons for this
change.

o The current Contested Case Procedures chapter was modeled after the state
of Oregon’s procedures found in ORS Chapter 183. In the case of the state’s
proceedings, an “agency” can review a proposed order. An “agency” is
defined as a Commission, Board, or Department of the state. When drafting
Metro’s original procedures in 1977, the term “agency” was just replaced
with “Metro Council.” However, “state agencies” and “Metro Council” serve
different roles, with different responsibilities and considerations, so simply
substituting those terms does not make practical sense.

o Current code language states that either Council or a hearings officer will
conduct hearings, but it does not say who determines which entity should
apply. The language is ambiguous and confusing.

o Current code language states that a hearings officer will send a “Proposed
Order” to the Council and authorizes the Council to consider this at its next
meeting and to possibly allow new evidence. This practice places an
unnecessary time burden on the Council, and it does not align with local
government administrative hearing best practices. Other than land use
decisions, elected local government bodies generally do not act as appeals
bodies for code enforcement decisions. It is better practice to have an
independent hearings officer review code enforcement decisions.

o Itis not practical to have Council adopt findings of fact and conclusions of
law if Council is not the body that received evidence in the underling case.

e The proposed code update also removes the Chief Operating Officer from decision-
making for contested cases and rests those decisions squarely with an independent
hearings officer (for many of the same reasons as removing Council).
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e C(larifies when a contested case exists. A broad reading of current code arguably
allows for a contested case in decisions that do not necessarily affect a person’s
rights or privileges. The update makes clear that contested case opportunities do
not exist for:

o Breaches of contract
o Denial of grant requests

o Imposition of a condition, rule, law, or requirement of general applicability
(as opposed to a decision affecting a single individual or business)

e Standardizes the number of days in which to request a contested case hearing
(current Metro code has different timelines for different kinds of hearings).

e Streamlines, simplifies, and clarifies the procedures that a hearings officer will
follow during the contested case hearing. This includes the order of testimony,
evidentiary rules, discovery requests, etc.

e Removes repeated opportunities to request a reconsideration of a hearings officer’s
order. These are rarely requested and even more rarely granted. Current code
language was also not clear regarding whom at Metro could grant a reconsideration
petition. (There were a few instances in current code in which it is not clear who is
responsible for making a particular decision.)

e Removes “proposed orders” being submitted to Metro Council prior to a “Final
Order” adoption by the hearings officer. This process was modeled after state
contested case hearings in which a proposed order is sent to a commission or board
for review. However, as noted above, the Metro Council does act in the same manner
as does a state commission or board, so this process has less value than at the state
level and adds an unnecessary step.

e Removes personnel discharges from possible contested case hearings. Metro does
not currently perform these by contested case hearings, and it is unclear why these
were referenced in this chapter.

e Updates evidentiary rules to better reflect best practices, clarify what is allowed,
and better align with generally followed local government administrative hearings.

e Updates notice requirements to better reflect modern practices (for example
including email as an option if an email address is known).

e Changes the appointment of the hearings officer from a list of prospective hearings
officers provided by Council to one provided by the Metro Attorney’s Office. (OMA is
unaware of the Metro Council having provided a list of prospective hearings officers
in the past). Retains the authority of the COO to appoint the hearings officer from the
prospective list of qualified officers.

e C(Creates a new section of “Hearings Officer Duties” to clarify and codify the hearings
officer’s role.
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e Breaks lengthy code sections into shorter sections with better headings to improve
ease of reading.

e (larifies what kind of pre-hearing discovery is allowed.
B. Civil Penalties (Chapter 2.03)

Metro’s Civil Penalties Chapter was originally adopted in 1977 and has changed little since
that time. It is modeled on the State of Oregon’s Civil Penalties chapter. Following are the
proposed changes to current code practice.

e General plain language review to remove “shalls,” passive voice, nominalizations,
lengthy sentences and paragraphs, etc.

e Updated definitions section to reflect current meanings.

¢ Removed the specific references to penalty amounts for violations of Zoo, Solid
Waste, and Parks and Nature regulations, and instead added them to the
appropriate sections in those department code chapters.

e Updated the notice requirements when Metro assesses a civil penalty (included
email for example, if applicable).

C. Illegal Disposal (Chapter 5.09)

e General plain language review to remove “shalls,” passive voice, nominalizations,
lengthy sentences and paragraphs, etc.

e Breaks lengthy code sections into smaller sections with more precise headings for
ease of readability.

e Rearranges the order of some code sections to better reflect how the process works
chronologically.

e Updates the procedures regarding “service of citation” to align with new Contested
Case and Civil Penalty code chapters sections on service of notice.

o For example, personal delivery, US Mail, electronic mail, etc.
e Updates terms to align with other Metro Code chapters.

¢ Removes cumbersome, unworkable hearings procedures. Instead, refers to Metro’s
new, updated Contested Case Chapter 2.05 for a more stream-lined, workable
hearings procedure to contest illegal disposal citations.

e Updates the term “conditionally exempt generator” to “very small quantity
generator” to reflect changes to that term in state and federal law with respect to
hazardous waste.

e Moves one specific prohibition on delivering unsorted material from this code
chapter to Metro’s solid waste flow control chapter (5.05) where it better aligns.
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e Changes the term civil “fines” to civil “penalties” throughout to better align with
Metro’s Civil Penalties code chapter terminology and to avoid confusion as to these
terms. (A “fine” is just one subset of a possible “penalty.”)

e Removes unnecessary up-front cost burdens on cited individuals pending resolution
of their appeal.

e Slightly alters certain items required in the citation form to improve notice and
reduce the burden on the cited individual.

e Removes the prohibition on Metro being represented by an attorney simply because
the cited person chooses not to be represented by an attorney.

e Aligns the requirements necessary to request an illegal disposal citation hearing
with those for contested case and civil penalties. (i.e. a written statement explaining
why the citation is improper and on what grounds.)

e Removes references to state criminal law for prehearing discovery (which is
impractical for a local government civil hearing), and instead creates an explicit list
of prehearing discovery material that Metro will provide to the cited person.

e Aligns the evidentiary rules with those for Metro’s Contested Case Procedures
chapter.

e Removes option to seek a reconsideration by the hearings officer of the officer’s
determination after a final order. This was removed because it is rarely requested
and even more rarely granted. It tends to simply slow down a final order from being
issued. Absent new evidence, it has little value.
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Agenda Item No. 6

Strategic Targets Discussion

Metro Council Meeting
Thursday, October 19, 2023



DRAFT - BEFORE THE METRO COUNCIL

FOR THE PURPOSE OF ADOPTING METRO’S ) RESOLUTION NO. 23-5362
STRATEGIC TARGETS

N—

Introduced by Chief Operating Officer
Marissa Madrigal in concurrence with
Council President Lynn Peterson

WHEREAS, the Metro Council directed staff to develop five-year strategic targets in the areas of
economy, environment, and housing; and

WHEREAS, the Metro Council directed staff to work with partners and stakeholders from around
the region to develop these targets; and

WHEREAS, these strategic targets will act as a regional north star to guide Metro’s work; and

WHEREAS, staff developed and executed an expedited but robust engagement process in the
development of these targets; and

WHEREAS, staff engaged a variety of stakeholders from different areas including business and
industry, community-based organizations, local government administration and elected offices,
environmental advocacy organizations, and labor and workforce groups; and

WHEREAS, Metro staff with expertise in the three target areas worked cross-departmentally to
ground the draft targets with metrics supported by existing data to measure performance over the five
years; and

WHEREAS, the Metro Council received an update and reviewed the progress of the strategic
targets project at the October 3" 2023 work session; and

WHEREAS, the Metro Council held a public town hall to get input from members of the public
on the draft targets at an October 12" 2023 meeting; and

WHEREAS, the Metro Council held a second work session on the strategic targets project at the
October 19" 2023 Council meeting; now therefore,

BE IT RESOLVED that the Metro Council adopts the strategic target “Meeting our Climate and
Resilience Goals”, in the area of environment, with the following description: “In the face of a changing
climate, we must reduce greenhouse gas emissions, be more sustainable, and build resilience to safeguard
nature and people.”

BE IT RESOLVED that the Metro Council adopts the strategic target “A Resilient Economy for
All”, in the area of economy, with the following description: “Position the Metro region to take advantage

of future growth opportunities, by helping both people and businesses thrive.”
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BE IT RESOLVED that the Metro Council adopts the strategic target “Housing for All”, in the
area of housing, with the following description: “The market provides ample housing at all income levels
and everyone in the region can access services that meet their needs.”

BE IT RESOLVED that the Metro Council adopts these strategic targets consistent with Exhibit
“A” attached hereto.

ADOPTED by the Metro Council this [insert date] day of [insert month] [insert year].

Lynn Peterson, Council President

Approved as to Form:

Carrie MacLaren, Metro Attorney
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STRATEGIC TARGET

Meeting our Climate

and Resilience Goals

DESCRIPTION

In the face of a changing climate, we must reduce
GHG emissions, be more sustainable, and build

resilience to safeguard nature and people.

STRATEGIES & METRICS

Reduce Emissions
Key Regional Metric:

Reduced Regional
Greenhouse Gas Emissions

Draft Staff Recommendation

Sustainable Communities

Key Regional Metric:

Reduced Waste Generated per
capita (lbs per person)

Regional Resilience

Key Regional Metric:

Reduced Climate Related
Deaths and lliness



STRATEGIC TARGET

A Resilient

Economy for All

DESCRIPTION

Position the Metro Region to take advantage of future
growth opportunities, by helping both people and

businesses thrive.

Attract, Retain, and Support
Business Growth

Key Regional Metric:
Add Quality Jobs

Draft Staff Recommendation

STRATEGIES & METRICS

Development Ready
Communities

Key Regional Metric:

Increased Land Readiness -
Number of Shovel Ready Sites

Workforce Training and
Development
Key Regional Metric:

Regional Labor Force
Participation



STRATEGIC TARGET DESCRIPTION

Housing market provides ample housing at all levels
and everyone in the region can access services that
meet their needs.

Housing For All

I
o
c
0
2
)

STRATEGIES & METRICS

STRATEGY 1: STRATEGY 2:

Housing Production and Safe and Stable Housing

Affordabilit
y Key Regional Metric:

Key Regional Metric: Reduction in Chronically Homeless
Increase Housing Production Rate at All Population
Levels

Draft Staff Recommendation



METRO STRATEGIC TARGETS IN THE AREAS OF ECONOMY, ENVIRONMENT, AND
HOUSING: SECOND WORK SESSION

Date: 10/12/2034 Presenters:
Department: Council/COO Andrea Celentano, Policy Advisor
Meeting Date: 10/19/2023 (she/her)

Val Galstad, Program Director
Length: 45 mins (they/them)

Ina Zucker, Program Director (she/her)
Prepared by: Cathy Love, Ina Zucker, 971-
500-0726, cathy.love@oregonmetro.gov

**UPDATED POST TOWN HALL ON 10/12/23 AND WORK SESSION ON 10/3/23**

At the work session on October 19, staff will review feedback and polling from the town
hall, respond to Council questions and input from the first strategic targets work session,
and present a draft resolution adopting the strategic targets for Council to review. Most of
the information in this worksheet has not changed between work sessions.

ISSUE STATEMENT

In a November 2022 budget meeting, Council gave direction that Metro as an organization
needed a set of region-wide strategic targets to guide our work for the next five years. At
that meeting and again in February 2023, Council directed staff to engage stakeholders and
develop strategic targets in the areas of environment, economy, and housing, by which we
can measure the region’s progress toward these targets and develop a shared vision for the
future of greater Portland.

Since April 2023, staff have been working to implement this direction by engaging
stakeholders and partners, consulting subject matter experts both internally and
externally, and getting additional feedback and direction from Metro Council through
briefings. Staff incorporated stakeholder feedback and Council direction in the
development of the draft strategic targets.

This item is coming to Council for additional guidance on the development of the strategic
targets, key regional metrics, and the next steps toward completion of this work.

ACTION REQUESTED

Update the Council on the development of the strategic targets, share draft targets and
strategies and receive Council’s direction on key policy questions. The direction provided
by Council in this work session will assist staff in interpreting feedback from the recent
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town hall, and in the development of final targets to be adopted by Council by resolution
later this year.

IDENTIFIED OUTCOMES

- Council will have a better understanding of the process and progress in the
development of the Strategic Targets Project.
- Councilors will have the opportunity to:
o Discuss policy questions with their colleagues.
o Give staff additional direction on further development of the strategic targets
and in preparing the resolution for Council
o Guide staff in the next steps of the project as they work to fully implement
Council’s vision.

POLICY QUESTION(S)
- Do the proposed draft strategic targets and the key metrics represent Council’s
vision of a north star for Metro’s work over the next five years?
- What additional information does Council need from staff prior to adoption of the
strategic targets?

POLICY OPTIONS FOR COUNCIL TO CONSIDER

The Council may provide staff direction on:
- The recommended targets, strategies, and key regional metrics
- The draft resolution adopting strategic targets
- Future engagement with stakeholders and partners

STAFF RECOMMENDATIONS
Proposed Draft Targets — See Appendix A
STRATEGIC CONTEXT & FRAMING COUNCIL DISCUSSION

Metro’s 2021 Strategic Framework affirmed a commitment to public service, safety and
resilience. Metro embodies those values through organization-wide guiding principles that
define the meaning and scope of those values: Racial Justice, Climate Justice and Resilience,
and Shared Prosperity. The strategic targets developed in the areas of environment,
economy, and housing specifically speak to these values and will help further Metro’s goals.

This work builds on critical plans and priority setting tools previously developed,
including: the Strategic Framework, the Strategic Plan to Advance Racial Equity, Diversity
and Inclusion, and the racial equity framework. The Strategic Targets Project gives Metro a
north star which can guide our progress towards a shared regional vision. This project
marks further progress in Metro’s strategic planning efforts and will guide the organization
towards achieving critical goals in priority focus areas.



Based on Council direction, these targets have been developed to be high impact, composite
and multivariate in nature. These targets are also designed to have a Metro-specific
component but to be bigger than Metro alone to help inspire regionwide efforts and
promote collaboration with our regional partners. Metro can and will work towards each of
these targets as an organization, but more progress will be made if we can work with our
partners from across the region towards a common goal. More work, engagement and
collaboration will be needed with stakeholders and partners once the targets are adopted
to establish specific goals for each of the chosen key regional metrics.

With the final adoption of these strategic targets, Metro will have specific, measurable
outcomes to guide and support each department's work and future planning. Council will
have additional opportunities to decide future policy and give additional direction in the
implementation of the strategic targets throughout the budget process.

BACKGROUND

In budget meetings in late 2022 and early 2023, Council directed staff to develop strategic
targets in the areas of environment, economy and housing to guide future budgeting and
policymaking. To implement this direction, a task force of Metro staff members was
formed. Metro also hired the Drawbridge Innovations consulting firm to assist with the
development of the targets. Metro staff worked with Drawbridge to develop the project’s
design and a project plan to achieve Council’s vision.

Metro staff, with the help of Drawbridge, first engaged external stakeholders and partners
in “blue sky” visioning sessions to solicit ideas in the three target areas. Participants were
asked, “What is your vivid 5-year vision for the Metro region - especially focused on
strategic outcomes under Housing, Environment and the Economy?” Participants included
labor and workforce trades, equity leaders, community-based organizations,
environmental advocates, conservation organizations, elected officials, local government
leaders, business interests and economic development stakeholders.

Following the visioning sessions, Metro assembled groups of internal subject matter
experts from across the agency into “Tiger Teams”. These teams met several times and
worked to take the feedback from the visioning sessions and translate these big ideas into
strategic targets with measurable metrics that would support the outcomes identified by
our stakeholders and partners. Stakeholders and partners were then re-convened for
additional input and feedback in a series of workshops.

Councilors received regular status updates on this project and offered direction and
feedback throughout the development of the strategic targets. The internal Tiger Teams
and Metro task force incorporated feedback from stakeholders and partners and direction
from Council into the current staff reccommended draft targets.

ATTACHMENTS

Staff Recommendation - Draft resolution with exhibit A



[For work session:]
e Islegislation required for Council action? No
e What other materials are you presenting today? PowerPoint



Materials following this page were distributed at the meeting.



Strategic Targets Project

Council Work Session | October 19, 2023



Developing Metro Strategic Targets

Project planning:

Task force
development

Hiring consultants
Council feedback

Research and project
refinement

Stakeholder visioning
sessions:

e Labor and workforce
groups

e Community based
organizations

e Environmental
advocates

e Elected officials and
government leadership

e Business leaders

Target development:

Internal expert teams
Draft targets

Council and external SME
feedback

Council Work Session

Target refinement and
adoption:

Public town hall

24 Work Session

Target refinement
Council adoption
Stakeholder engagement

Implementation planning



October 3rd Work Session Summary

e Develop a communications strategy
 Engage with partners to plan implementation
e Balance direct and indirect influence

e Use polling at the town hall to get broader feedback on content



Examples oS

Facility operations e Pursue ‘Right to Repair’ policies

Wildfire mitigation plans for Metro facilities * Protecting and growing healthy urban

and properties ecosystems

Internal purchasing and procurement policies e Support business growth through existing efforts
Workforce and apprenticeship opportunities e Secure additional funding and resources for

Metro 2018 Affordable Housing Bond affordable housing



Strategic Targets

Economy
Building an affordable, Target
climate-resilient
region where
everyone has a chance
to thrive and grow

?@é}é Environment Target

Housing Target

Housing For All

Market provides ample housing at all levels and everyone in
the region can access services that meet their needs.

Environment Target

Meeting our Climate and Resilience Goals

In the face of a changing climate, we must reduce GHG
emissions, be more sustainable, and build resilience to
safeguard nature and people.

Economy Target

A Resilient Economy for All

Position the Metro Region to take advantage of future
growth opportunities, by helping both people and
businesses thrive.



October 12 Town Hall Feedback

*Over 40 external participants in the Town Hall plus written comments
eContinue focus on climate change

eSupport more housing inventory across affordability spectrum

*Be mindful of trade unions in setting economic goals

*Retain focus on natural areas as core to Metro mission, regional livability

*Consider emphasis on areas Metro can control and continue partnering
with others



Town Hall Polling Results

fad 2
Economy Target Environment Target Housing Target

Housing For All

PAY

38% B 5 (Strongly Agree) 419 B 5 (Strongly Agree) B 5 (Strongly Agree)
40% %
4 4 37% 4
38%
3 3 3
52%
m2 m2 m2
S 38% m 1 (Strongly Disagree) 31% m 1 (Strongly Disagree) 30% m 1 (Strongly Disagree)
28%
3 11%
| A% | [ 07 | | A% |
Question 1 Question 2 Question 1 Question 2 Question 1 Question 2

Question 1: The proposed target address the most pressing issues in the focus area.
Question 2: These strategies are an effective way to move the needle on the target. @ Met
etro



Town Hall Polling Results

B
SYE

Economy Target Environment Target A\

Housing For All

70%
Very Effective Very Effective B Very Effective
24% 52% Effective | 599 Effective Effective
M Less Effective 49% B Less Effective M Less Effective

Housing Target

44%
% 4% 26%
28% )
1. Attract, Retain 2. Development 3. Workforce . . 1. Housing Production 2. Safe and
. 1. Reduce 2. Sustainable 3. Regional - .
and Support Ready Training And o . o and Affordability Stable Housing
- - Emissions Communities Resilience
Business Growth Communities Development

Question: How effective are these strategies in meeting their target? @ Metro



Do you want to make any changes to the targets based on
discussion at the last work session and feedback from the
town hall?

e Does the balanced approach to Metro's direct and indirect
influence reflect your feedback?

Do you have any feedback on the draft resolution?



Name * Ben Miles
Email * bmiles@andersen-const.com

Address 10783 SW Sunnyhill Ln
Beaverton, OR 97005
United States

Your testimony

Regarding the 2023 Regional Transportation Plan, | have heard concern from others in the
community and will reiterate my own concern about safety and cleanliness as relates to existing
transportation. I'll assume these are top of mind for the Council.

While | do not use public transportation daily, my family would use the MAX for access to events or
destinations. As part of our weekend, we would park at the Sunset transit center and take the MAX
into downtown Portland to show my four young kids the beautiful City of Portland, ride across the
river, transfer at the Lloyd center and head back into downtown to enjoy the Saturday market (now
James Beard public Market).

With traces of drugs found on surfaces and in the air, with the homelessness and drug use, with the
fear of assault, my wife and | no longer bring our kids on public transportation.

We no longer take public transit to the airport or to the Moda center.

Separate from public transportation, | would suggest not converting any more roads from travel
lanes into bike lanes.

Street maintenance and upkeep also remains important.

Thank you for your time.

Is your testimony related to an item Yes
on an upcoming agenda? *


mailto:no-reply@wufoo.com
mailto:LegislativeCoordinator@oregonmetro.gov
mailto:bmiles@andersen-const.com

Name * Rachel and Timothy Janzen

Email * rjanzen@comecast.net
Address 12367 S.E Ridgecrest Rd., Happy Valley

Happy Valley, OR 97086
United States

Your testimony

| have lived in the Portland Area for over 50 years. | have lived in Clackamas County for 32 years.
Congestion Pricing PUNISHES people who have 9-5 jobs. It Punishes people who are working and
paying taxes. It primarily will punish Clackamas County residents regardless of color or ethnic
background. My husband and family are Native American, they have jobs requiring them to use | 205
to get to work. Thes tolls will directly impact us and our ability to get to work. WE HAVE ALREADY
PAID FOR these ROADS. TOLLS are for NEW ROADS NOT existing ROADS.

Thes plans are unreasonable, add more pollution to the roads and neighborhoods because it will
force people to drive in neighborhoods who DO NOT want to pay the tolls.

PLEASE GIVE the PEOPLE OF our County a chance to VOTE ON TOLLS. YOU have consistently avoided
bringing these plans to a VOTE of the people. OUR Clackamas County Commissioners oppose these
tolls. And SO does everyone of my neighbors. Clackamas County has A VERY DIVERSE population and
WE NEED OUR JOBS to survive and pay our taxes, bills, and help our children in the schools. WE
already have some of the highest gas taxes in our state. WHERE IS ALL OF THIS money going?

We would like more accountability.

Respectfully,

Rachel Janzen

Is your testimony related to an item Yes
on an upcoming agenda? *
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(Oct.) 10.02.23

To: Tootie Smith, Commissioner Chair
PO Box 672
Oregon City, OR 97045

Subject: UGB expansion/Stafford Hamlet ( West Linn ), Oregon City - Willamette Falls Improvements

The Oregon State, 4 nearby Cities, The Corp of engineer's, DEQ, Hwy Dept. and many local agencies
are involved in this UGB expansion. Not to mention the private Org's & NGo's pushing their agenda.

The main interest I have is Local and Community input before any UGB adopted. We do not need the
participants pounding on the door now to slide it under the rug - so called approved plans..

Right now — I love driving thru the Stafford Hamlet — seeing the natural beauty, fir trees and farms.
We are exceptionally blessed to live in this area. Resident address: 710 Rosemont Road, West Linn,
Oregon.

1 went to many mtgs re: The Stafford Hamlet 2015-2016; And Clackamas Commissioner John Ludlow
stated that “all hi-Density development would occur along Borland Road-Not on the upper farm area's
along Rosemont™. Is his word no longer valid ? Just wondering how many developers, real estate
persons, sub-dividers already have purchased or at least put down earnest money on large plots of land
in the area?

Before any UGB adopted I suggest those doing the planning consider These Important issues:

Water Service: Landowners in the area now have to consider how much land they possess to avoid high
State and Local Taxes via the Farm ownership Tax exemption. If less than 5 acres they loose their tax
qualification. Water Wells are the primary source of water for most in the Hamlet area. Retail or HI
Density use for same will run the aquifer dry. The most obvious source today is Bull Run ( good luck ),
or Clackamas River ( clarified and cleaned water, or pumping water along the Tualatin River to
Stafford Road area. This is not a minor item !

Sewage: Either take it to the West Linn or Tualatin Water clarification plant. ( Expanded of course )
Tualatin is better because it is down hill for most part. Less pumping required.

Traffic Improvements: The most serious problem with Traffic today occurs at the area surrounding The
Abernathy Bridge/ Willamette River crossing. Even when the 2023 and 2024 improvements are
completed - It will not solve the traffic bottlenecks on Hwy 43, Willamette drive, Oregon City 2 lane
bridge to 99E, Rosemont morning and eve. work traffic, Salamo Road & Blankenship Road bypass
when T - 205 gets a crash or some obstacle stops traffic. The Oregon Hwy Dept has Bureau of
Engineers that need to be planning 5-10-15 years out for reduced Hwy loads. And I am not talking
about electric vehicles, multi capacity car riders or some other “Woke Program”; like every one lives
within a Hi Density bldg's and walks/or rides a bike to work or retail shopping. Attached — my
suggestion sketch of a new East side bypass to relieve traffic on 1 205. Start putting away bond money
now for future road and bridges. I would also recommend a Borland Road Ingress on 2 sides of I 205 if
a Hi density patern is adopted. The present Intersections to I 205 are already at capacity.
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Also recommend a widening of Stafford Road south off T 205 to allow greater access to a new bridge at
the Canby ferry crossing. This would divert some of the 99 E traffic out of the Oregon City downtown
area.

Now to the "Nitty Gritty” of my letter: The UGB adoption via the Stafford Hamlet Area ( right now is a
mess ) 3 local city jurisdictions are trying to sneak their wonderful plans under the rug. They are trying
to rush it thru w/o proper local/community input. Go back to stage one and survey the diff. options w/
public comment on file. And approval of the estimated new taxes to accomplish same.

Any IGA's need to go thru metro & Not submit to Metro as approved planning?

Resolve the infrastructure and many publicly paid construction projects required before adoption,

This process now is the horse before the cart!

Note to Metro and Clackamas Co. Commissioner's — get citizen approval and several Metro public

open air* meetings out of the way: Then we can talk about developing Hi Density local city plans.
*No secret under the table meetings wherein someone gets a bribe or special perk campaign
donations in particular. Get the Abernathy Bridge improvements out of the way |

Hoping for best for all-#at just special interest groups.

V4 s g
H. Lamont Dunnam, West Linn, OR 9706

PS as far as the Willamentte Falls Area development — Let PGE, The Corp of Engineers, and
local area participation. Inputs decide it's future .( not out of the area and — for instance — River Keepers
and Indian Rights) Let PGE . Corp of Enginners/ work on a Bonneville Dam Visitor's Ctr approach.

Attached Excerpt from West Linn Tidings Sept 20, 23
“ “ “  West Linn Owl Oct 23 From West Linn Citv Council Re: Waterfront Project
“ “ “  West Linn Tidings by H. Bartholomew Sept. 27 23

Note all these above people are planning ahead. How is this UGB going to alter or affect their plans ?

cc: Stafford Hamlet — Chair, Bill Markt, PO Box 382, West Linn, OR 97068
Metro Regional Center, Council/Lynn Peterson,600 NE Grand Ave Porland, OR 97232
Oregon Transportation Dept. 355 Capitol St. NE , MS 11, Salem OR 97301-3871, OTC
CORDINATOR Sabrina Foward
Rep. DeRemer, PO Box 96867, Washington, DC 20090-6867
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Stafford
B From Page Al

The court of appeals opinion
encls: “Put simply, the diffi-

ulty with LCDC's analysis is -
hat even if Metrois ableto add

rarts. of Statford to the U(
vlthout concept plans unde
IC 3.07.1110(e) and withou
o comply with its obligatioi

mder state law, in determin-
expand the UGB, -
res land that has -

g where.
vetro prl
reen concept planned,” o0
The question of urban devel-
ypment in the Stafford Hamlet
rea has been ongoing at least
ince the'area was first classified
5 an urban reserve (meaning it
vas pegged for development
n the next 50 vears) in 1997.
Mhe cities have tried to stall
stafford urbanization in large
art because they assert that
he area doesn't have adequate
wiblie infrastructure to account
or it, while leaders in Stafford
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Flata Farms is focated within th

disputes over urhanization for devades.

Hamlet have voiced a desire to
keep Stafford as primarily rural
and agrlcultural,

On the other hand, the state
has said there isa dearth of hous-

ing in Qregon and Stafford is

one of the Inrgest urhan reserve

areas near Metro'surban growth

boundary. st
The court

S_t:ffq_r!i.q'm )%

of appeals’

S et e 4 o Pt e e, o ey

b by mn

Wednesday, September 20, 2023 A3

Tt hua Yieer 4 source of

referenced an LCDC hearings
officer’s opinion about the

* importance of Staiford and the

impact that preventing urban-
ization may have — including
that the failure to concept plan
this avea could have “cascading
effects™ in housing availability

.and other areas nnder consider-

ation for development.

“The Stafford Area is a very
large area, The Stafford Area
contains over 25% of the current
urban reserves, If the Stafford
Area s not added to the UGB
then other areas will have to be
added. There are no other urban
reserves near the Cities, so if the
Stafford Area is not urbanized
there would likely be little tono

urbanization near the Cities,” the .

hearings officer's opinion reads.
Lake Qswego Mayor. joe

* Buck declined to comment on

the court of appeals decision
because he hadn’t been briefed

- on it yet. City Attorney Ellen
- Osoinach simply said the city is

reviewing the opinion to deter-
mine next steps.

With potentiaily several
steps to go until the court fully
settles the matter, West Linn
Mayor Rory Bialostosky said
at this time he is not worried
the decision will spell quicker
development of Stafford,

“We'll evaluate the decision
and meet with our attorneys and

chat with the other parties tc.

the case on the cities' side and
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determine how we wa
forward,” he said.
Rich Fiala, vice cl
Stafford Hamlet org
said the hamlet has
board conversationa
that he was disappol
the ruling, He furthe
hamlet would contin:
with government p
find a solution to th

-of urbianization.

“The hamlet is dis
with the appellat
remand and the dec
ciated with that. T
was appreciative of-
put forth by Clackam
Metro and the three
we supported those
ernmental agreeme
he said, “We don't k
course of action ther
do believethose IGA
an opportunity to fii
ent course for the h
other than urbaniz
pavenent.”: - :
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Planning purposeful projects that grow, sustain, znd support ow,

WEST LINN

ATERF

PROJECT

City Councit wants to hear from you!
We're asking residents to coflaborate in
the development of @ community-driven
plan for the Willamette River waterfront

ONT

area (stretching from the Arch Bridge o

the Willamette Neighborhiood). Ultimate-
fy, the plan will create a vision for future
land uses and activities based on current
community vafues and aspirations. it wifl
help shape how West Linn would like to
use and interact with this underutilized
area for future generations.

The Plan's public process includes:

A COMMUNIT-DRIVER VISION FOR THE Wa-
TERFRONMT AREA

Establishing the community vision for the Wa-
terfront Area and each development district
will inform the rest of the project, and this is
where we need your helpl What do YOU want
to see hera? The community visioning efforts
will shape the project using four guiding prin-
ciples: improved river access, preservation
of historic character, increased reinvestment
opportunitfes, and fransportation improve-
ments, These guiding principles were devel-
oped from previous outreach and planning
efforts, particularly around the history of the
site, and fram tribal engagement conducted
as part of the Willamette Falls stakeholder en-
gagement process, We're planning to connect
with you through an extensive, long-haul out-

reach campaign featuring tabling events around
town, surveys, town halls, youth involvement,
and more,

GET INVOIVED

Sign up for news, updates, surveys, and more
at https://westlinnoregen.gov/waterfront, or
took for us at your favorite community hubs
around towni Reach out to planning@waestlin-
noregon.gov with your ideas and feedback any
time, and especially your cutreach event sug-
gestions.

FUTURE STEPS

Consultants will develop action plans for each
district that identify where early momentum
can be created to support the rest of the Plan,
The action plan will identify emerging issues
that could Impact the profect and develop cre-
ative ways that the redevelopment plan could
respond to these issues or future issues.

Based on this public Input process, the City
will develop a proposed zoning and redevel-
opment plan for the different project districts
that meets community intent. Feedback from
alt stakeholders and property owners is essen-
tial to determine future opportunities in the
Historic City Hall Districk and Industrial Heritage
Districts. Consultants will then develop action -
plans for each district that identify where early
momentum can be created to support the rest
of the community’s plan. These will identify
emerging issues that could impact the project
and develop creative ways that the plan could
respond to these issues or future issues.

Once vetted by the
public and approved
by City Council, the
Waterfront commu-
nity plan will kick
into action to make
your visions a reafi-
tyl Sign up for more
using this QR code.
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therspreading.
“Everyone should be-concerned
about it becayse the handiul of (rees
that we coniirmed in Wilsonville
cclined very rapid] ¥. They are big,
old, important trees that declined
ra%idiy ecatise of thisinsect,” Holen
said, R U
Both the Oregon Departmans of

- PHG FILE PraTp.

region guld'be oon:c_é"irned about
this'issue and the potential for fur-
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To meet housing needs over the coiniﬁg
ecades, the city of West Liun needs to
- 8bomt 3 acres of land eurrently -

Councitheardabout jry
from city planner Dirren Wyss
at 2 meeting Monday, Sept. 18, as part of un
update onntie.'city’s compliance witl House
Bill 2003, : :
HB 2003, also known 15 th
nd preduction bill, was passed
s M 19and aimed to
Heir o

Y .
housing(townhome_s,'duple Plexes, cot-
tage clustersy and 8% multifamily (apartménts,
condos) dwellings, R

In the:' I!ext 20 years, thl}sﬂ- niARArFians
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