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June 14, 1999

Kathryn L. Henton
2129 SE Douglas Place
Gresham, OR 97080

Dear Ms. Henton,

Thank you for the thoughtful, well written outline of your concerns regarding the
Kelly Creek Meadows development. I especially appreciate the constructive fashion in
which you voiced them.

I plan on attending your meeting on June 22 to listen and answer questions, but I
am also obligated to attend a meeting of the Metro Policy Advisory Committee (MPAC)
on the same night. I should be able to get to your meeting by around 7 PM. Ironically, a
topic of the MPAC meeting is the Urban Growth Report which will be released on June
22"d. That report will guide the Metro Council on how much land needs to be added to
the urban growth boundary to meet state law.

I have included a copy of an article I wrote entitled "Metro Myths" which may
explain in part why developments such as Kelly Creek Meadows are happening. You
have asked some very good questions about the process and I would like to discuss them
with you further at your convenience. My direct phone number at Metro is797-1957, or
you can reach me at home at 663-5212.

Sincerely

Rod Park
Metro Councilor
District I
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August 3,1999

The Honorable Donald Robertson
Mayor of the City of Wood Village
2055 NE 238th Drive
Wood Village, OR 97060

Dear Mayor Robertson:

I want to formally congratulate you and the Wood Village City Council for the

good work you have been doing and for being first to comply with the region's Urban

Growth Management Functional Plan encouraging more efficient use of land, promoting

non-auto trips and protecting our air quality.

Please continue to call on me and the Metro staff for any help or input you may

require to achieve your goals and objectives for the 2040 Growth Concept Plan.

Once again,I commend you on your accomplishment.

Sincerely,

Rod Park
Metro Councilor
District I
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November 29,1999

Alfred Meisner
Cascadian Nurseries, Inc.
13495 N.W. Thompson Road
Portland, Oregon 97229

RE: Title 3 (Clean ater Act) & Goal 5 (Fish and Wildlife Habitat Protection)

Dear Mr

Thank you for your letter, dated November 17,1999, regarding Metro's focus on
fish and wildlife along streams. I am aware of the salmon hatchery issue, and

began reading about it over ayeat ago while still serving as the nulsery
replesentative to the Board of Agriculture. I am also aware of Beaverton School
District's plans for the Teufel Nursery property, although I have not talked
directly with the Teufel family about their situation.

While I am aware of these two issues which you cited, they are not within the

span of Metro's control. I agree with you that the Oregon Department of Fish and

*itatif. (ODFW) and the Department of Environmental Quality (DEQ) are very
powerful. They both derive their authority from laws and regulations passed by
ih. F.deral Government. The ODFW is involved because of the Endangered
Species Act, and the DEQ is involved due to the Clean Water Act (as you know
from our past experience in the container nursery runoff plan).

I can talk about how Metro plans to respond to the issues you raised in your letter.
First, in June 1998, Metro adopted Title 3 (Stream and Floodplain Protection
Plan) in response to the mandates of the Clean Water Act. I have included a copy
of those regulations. Title 3 is similar to agriculture's SB l0l0 program for non-
point sourci pollution. It sets regulations for setbacks and activities along all
streams inside the Metro jurisdictional boundary.

Title 3 was reviewed and adopted by the Metro Policy Advisory Committee
(MpAC). MPAC then formally recommended that the Metro Council adopt Title
3 regulations. MPAC is made up of local elected officials and citizen appointees,

for the purpose of identiffing areas of "metropolitan concern" to which the Metro
Councii must then respond. MPAC advises the Metro Council and passes along
recommendations on all issues of metropolitan concern.
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Page2 of3

This relationship is very beneficial since local cities and counties will actually
establish and administer any regulations adopted by the Metro Council.
Currently, Title 3 regulations are being adopted by the local jurisdictions at
varying rates depending upon the jurisdiction's complexity and available
resources. Adoption of Title 3 regulations should be completed by October 2000.

As under SB I 010, Title 3 can only be used to enforce the Clean Water Act. It
cannot be extended to regulate habitat issues. This is where Goal 5 of the State of
Oregon land use laws comes into play. The Metro region, as well as all cities and
counties in Oregon, is required to inventory all the natural habitat areas under its
jurisdiction. It is then required to adopt regulations to protect those areas.

Complicating the issue further is the recent listing of certain salmon species as
threatened under the Federal Endangered Species Act. We do not know what the
National Marine Fisheries Services OIMFS) will require in the way of setbacks
from streams and rivers, or what other measures may be required.

NMFS has indicated that it does not consider Metro's draft proposal, which was
developed by Metro's Water Resources Policy Advisory Committee (WRPAC),
to be acceptable. In its initial draft, WRPAC proposed limited development in
areas up to 175 feet from each side of streams and wetlands. NMFS has indicated
that it will not allow any development within 200 feet or more of streams and
wetlands.

Your question was, "What can we do to make sure this issue goes away. 350' on
each side of a river or stream. . . is not acceptable." The honest answer is, I don't
know. What I can tell you is this: the laws to protect the environment exist in the
Federal and State Governments.

Environmental groups regularly file, and win, lawsuits to require enforcement of
those laws. As you may recall, the container nursery runoff program was a direct
response to a lawsuit filed against DEQ for not enforcing the Clean Water Act on
the Tualatin River. Serious consideration is being given to the removal of four
dams on the Columbia River for the protection of salmon.

The public protection of the environment is being placed on the backsof private
landowners. I do not believe this is being done on purpose, it is simply because
they own most the land to be protected. I have a personal philosophy that when a
private individual is asked to do something on behalf of the public, it is up to the
public to make that person whole again. This is a philosophy I carry into my
work at Metro, and which I try to implement in public policy.

As Metro works through the Goal 5 habitat issues to comply with state and federal
laws, I will be striving to see this direction fostered in public policy. I haveo
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Page 3 of3

already begun exploring the possibility of conservation easement tax credits and
other policies which will help even out the burden of protecting the environment.

Please feel free to contact me as Metro continues its work on these very difficult
issues. I have enclosed the preliminary draft of the Goal 5 work. Under the
current work schedule, Metro should soon start its public hearings on the draft.
We hope NMFS will publish its preliminary a(d) rule (guideline for takings) in
December of this year. Everyone will be then be in a better position to evaluate
what will be required to meet the Federal guidelines.

Sincerely,

Rod Park
Metro Councilor District I

Encl.: Title 3

Goal 5 preliminary draft

cc: OAN
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Agency outlines ideas
to aid fish, saue dams
Painful and astly altematives to
breaching inclu de anting fishing
and urforcing ratriaions that
would protect tribunna

By JoNATHAil BRINCKI{AN
THEORE@NIAN

The federal govemment raised the
stakes in the Northwest's thomiest envi-
ronmental debate Tuesday, outlining
painful and costly altematives for saving

a DAY

Snake River salmon without removing
dams.

Among the most drastic oPtions:
sharp cuts in commercial and sport
salmon fishing; unprecedented restric-
tions on logging, grazing and dwelop-
ment to protect fibutaries and streams;
and a shift away from reliance on hatch-
ery production.

Taken together, such steps could rival
or exceed the $l billion cost of breaching
four federal dams on the lower Snake.

The salmon recovery options are set

17, 1999

out in a report the National Marine Fisl
eries Service released Tuesday during
Portland news conference.

Tribal leaden and consenrationists r
acted swiftly. By targeting fish harves
and habitat improvements, the feder
governmenl is ducking resporsibility f
its role in the decline of salmon ar
steelhead Eout populations, ttn+, said.

"This is a gun raised directly at tl
heart of ribal fisheries," said Ttm Wea
er, an attomey representing the Yalan
Nation, one of four tribes with trea

Please see SALMOII, Page D7
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Salmon: Users look at causes,
cures for declining fish runs

(hntinual from Pogc Dl
rlgtt. ro CotumUia River Basin
sa.lmon.'k's ridiculous.'

"This isn't about science; it's
about fplitic!," sid Diane Vsl&n-
rine of Save Our Wld Salmon, a
conservation group that has called
for breaching the dams. 'All they
are doing is puning more opdons
on the lable as another ercus to
delay a decision on the dams.'

But Bruce lovelin, executive di-
rector of the Columbia Riraer AII-
ance, said it was past time to shift
anention from breaching &ms to
odrer causes of decllning salmon
runs. The four dams generate 5
percent of the region's electric
power and provide slack water for
barging as far inland as Lewiston,
Idaho.

"A regional food fight will proba-
bly begin as people stan defending
their om turf," sid Lovelin, who
reprffints industrial river uen.
"Bur il's imponant lhat other areas
where salmon are dying also come
to the table."

Wll Stelle, regional director of
the fisheries service, said the nine
federal agencies rhar drafted rhe
repon, known as the {H Paper,
were describing the region's alter-
native bu( not recommending
htlich to pick 'The only game
plan here is to lay out the choices
and try to stimulate honest debate
in the region," Srelle said.

The options range from modest
effons that would improve frsh
habitat to breaching the [our lower
Snake Rrver dams: lce Harbor,
Lower Monumental, Litde Goose
and LowerGmire-

In April, the fisheries service said
breaching the dams urould be the
surest way to save Snake Riverglmon runs from eninction and
ensure their recovery. But Stelle's
remark and the scientific findings
released Tuesday indicare rhe fish-
eries seMce is shifting away from
thar posirion.

Stelle said a new fisheries service
anallsis concluded ttrat breaching
the dams would not get Snake Riv-
er spring/surnmer chinook off the
path to extinction. Restoring their
habitat nould have far greater e[-
fect, Stelle said.

The bcst choices for aiding
Snake River fal chinoot would be
to brcach the dams or ctt hanests,
he said. That's becaur fall chinok
spam in the Snake itself, not in is
rributaries.'Iiibal represenradves said they
would oppose ribal hapesr limiE.
The tribes, which have called for
hreaching lhe dams, sropped com-
mercial harvess of summer chi-
nook in 1964 and spring chinook in
t977.

"The experiment of us c1tning
harvest for spring/summer chi-
nrnk has been under my for 30
ycars and hasn't wo*ed to restorc
the ulmon," said Charlcs Hudson,
a spokesnran for the Columbia Riv-
er lnter.Tribal Fish Commission,
which represents four tribes with
Eeary riShG lo ColuFbia Basin

o
SAYIHG SIIAIG RIYER FISH
Ihe tederal government releasrd ! report Tuesday that outlines options
,o. each ol th€ lour H's that atlect survlval of s.lmon and steelhead trout
ln the ColumbL Rlyer Basin: lEbltat. harvest, hatcherles rnd hydropower.
Fdrrrl omcblr $ld thry lrG not rccommendlng spcclflc acuons hJt ere
secking only to stimul6t€ reqloml discussions about what to do for ratm-
m. Here rre the options:

ll 8ttAT
Ogdqt t Make modest improvern€nts to protect and restore salmon
and sta€lhcad trout habltat, primarily through increased lederdl coordi-
nation rnd more led€ral spending.
Optlolt Z lncreare the eftorts ofltate. tribal and locaigovernments. ln-
crc6s€ hderal sp€nding on habitlt lmprovements. particularly by tyinq
the mmey to water{uallty compliance efforls.
Orlloo 3: lncrease regulatlon by lederal agencies on nonfederat land if
sttte rnd local governments lre unable to ensure that they will under-
tek€ adequate hrbltat restoration programs.

HARYEST
Ottlon l: lmplement the recently completed Pacific Satmon Treaty with
Canada. which calls ror reducing ocean fishing. Hold in-riv€r harvests of
salmon and steelhead at 1999 levels, with modest increases it rish popu-
lations rise.
O9tlon e lmplement the international treaty and hold in-rive( haruest
rates rt the 1999 level until salmon recovery qoals are r€ached.
Optloo 3: lmplement the treaty, rcduce harvests to crisis levets for lO
y€ars and lhen shilt to option I or 2.

BATCSENIES
Ortloo t Contioue th€ current mir of hatchery production. which aims
to provide lish lor sportlishing lnd commercial catches rnd to help
boost stocks of wild lish.
Ortlor Z Continuc produtlion lor commerci.l and sport harvests but
lncrease hrtchery production ol wild stocks.
ODtlon 3: Substantially decrease production for harvest while increas-
ing production of wlld 3tocks.

t{YD8090WER
Optlon l: Continue elforts to improve tho hydroelectric system by, for
erample, installing better screens to keep young fish from beinq killed
ln the dams' turblnes.
O?tlon Z Substsntially lncreas€ Investment in physical improvements
to the hydropower 3ystem, such.s devices to help salmon get past
dams.
Bho 3: Breach the four federrl dams that block salmon pass.ge on
th€ lower Snake Riv€r ln southe.stern lvashington: lce Harbor. Lower
Granite. Little Goose and Lower Mooumental. Earth€n portions ot the
dams would be removed. rllowing the river to llow rreely around them.

- Source: llational tlarine fisheries Seyice

salmon. "There is nothing to sug- the fisheries servie's rGcommen,
Sest it will r1o* fiis rime.' dation to be postponed for several

Stelle said after the nenrs confer- ytars as sciendss gather more in-
ence that the Estreries service formation
wouldrecommend agairEtbreach- The repon released Tuesday did
ingthedamsonlyifit_thoughtoth. .nor calculate the cost of siving
er $ep6 tle region takes nould be salmon without breaching dams.
suficient to saw salmon. 'What Those numbcrs will corie in a
we choose to do in tte habitat ar€a follow-up document to be released
wry much afiecls wtEt we will in December.
harrc to do in dam remoral,' he Corrserrrationists Odnk the costssaid. of restoring habitat or cunrng fishIn Washingon, members of lraryess u'ill be much nreateithan
Congess and 0reir stafis .r,vere thecostofbreadringdams.
briefed on the federal document in 'When it comes dlown to it, what
a clceddmr mectilrg, Afterwad, kind of economic sacrifices are
ss/eral said tre rtpon raised as people willing ro make?" said Ieff
manyquestionsasitarBweredand Cunis, Westem consenration di-
laid the foundation for a lengthy le- rector of Trout Unlimited. 'The re-
galandpolitical batdeovrrfshrc- gion can afiord dam breaching.
cowry efrons. esn it afiord the dtematives?"

'We arent wen at *re hckoff
yet,' uiO iep.-neie;D"F;;;D 'Ore. limBarnettolTheOregonian's

The fisheries service is to make a Wafiington, D.C, buruu contrib.
recommendation to Congress by utd m this reprt.
spring whether breaching trc You can reuh lotatlan Brirck-
darns.is the b€st option. C.ongress mn ar 503-221-8$A or by e-ruil
would male Or final decision. at jbrincktnan@reus.orryni-

But DeFado and others @. an.com.
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Protecting wild coho salmon

State agenqt deserues praise for preventing surplus
hatchery fish from thwarting salmon-protection plans

M ost scicntists norv agreo
that the traditiona.l salmon
hatchery', which was de-
sigred to support and re-

spawned in tlte wild u'orikl scvt,rcl\
wealen the wild fish.

lndeed, three scientific piurels havc
concluded that hatchery programs have
adverse effect on wild populations.

Despite this mounting scientific evi-
dence about conventional hatcheries.
some sport and commercial fishing
groups - and ntore rccenth', tlrt,l'acillr
Legal Foundation - continue to chal-
lenge the science with the mvthological
assumption that a fish is a fish is a fish.

The Oregon Department of Fish and
Wildlife believes that hatchery fish can
play a role in the restoration of de-
pressed popr.dations of wild fish. Maybe
so, but considerable caution should be
exercised in developing and inrple-
menting such strategies.

Nonhwest tribes are encouragctl br
results of some modern hatcht'rl srrp'
plementation projects, in rvhich the
eggs of wild salmon are used to jumps-
tan a line of hatchery fish from the
same native stream. Many scientists re.
main skeptical of this approach, tur,
because notably few of these hatchen'
supplementation projects have shourr
indications of being a success. For sup-
plementation, the lury is is still our.

But, as the Lincoln Counw Circuir
Coun Iudge Roben I. I{ucklebern con-
firmed last week, the scientific cunsen-
sus is clear about the Fall Creek harch-
ery and other hatchery practices like ir.

State fisheries officials could have
buckled under the pressure thev rc-
ceived from the fishing industn'anri
land-owner groups to keep Fall Creek
hatchery open. They oughr to be
praised, not villified, for their scientill-
cally iustified decision to dispose of
thousands of unneeded hatchery colro
salmon before the fish do further danr.
age to theAlsea River Basin uild runs.

o

build sport and commercial fishenes,
harms wild fish and may conaibute to
extinction of rmperiled species.

Lasr rveek, a state Circuit Coun ludge
in Nerqlort accepted the scientific con-
serrsus and preserved, at least for the
moment, the oregon Depanment of
Fish and Wildlife's wild-fish policy.

All Oregonians who want ro see the
state succeed in its strategy to save im.
periled salmon, and thus avoid costlier
Endangered Species Act-imposed con-
sequences, should be thrilled abour the
judge's decision in this case.

If the court had ruled in favor of the
Pacific Legal Foundadon's requesr to
stop the agenry front killing some 3,000
hatchery coho expected to rerum to the
A.lsea River's Fall Creek hatchery, then
Oregon's wi.ld salmon protection plan
would unquestionably collapse.

l'he alternatives ro prevendng adr-rlt
hatchery fish from overwhelming the
dwindling returns ofwild coho are cost-
ly. Besides, such actions as total fishing
moraloriums and crackdowns on live-
stock grazing and forest practices on
private lands won't work if the hatchery
fish are allowed to compete with the
smaller wild fish for food and space.

Agency biologists argue that hatchery
fish reared at Fa.ll Creek are genetically
unsuitable to assist wild coho recovery,
nor are they adaptable to life in the
rvild. The broodstock for the hatchery
was taken from the wild in the 1950s,
but from a variery of watersheds spread
throughout the region. Genetically, they
are not the sarme fish.

Recognizing that, the vast majority of
fish biologists have concluded that
in-breeding of factory fish with those

o
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Snake fish runs
at crucial time,,,'
[I.S. paper says_
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UNITED STATES DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric Administration
NATIONAL MARINE FISHERIES SERVICE
525 NE Oregon Street
PORTI.AND, OR EGON 97 232-27 37o

o

Dear Interested Parties:

When nine species of salmon and steelhead in Washington and Oregon were listed as threatened
or endangered under the Endangered Species Act (ESA) on March 16,1999, the total number of
such listings on the west coast came to twenty-three. Listings of anadromous salmonids now
encompass heavily populated areas such as Portland and Seattle, as well as many mid-size and
smaller local jurisdictions throughout the West Coast. In response to these listings, the National
Marine Fisheries Service (NMFS) has received numerous inquiries from local governments
regarding their responsibilities and liabilities under the ESA, as well as questions about what
steps they can take to protect and restore salmonid habitat and populations.

Attached is a working document entitled "The ESA and Local Governments: Information on 4(d)
Rules"; it was developed by NMFS' Northwest and Southwest Regions to address some of these
questions. We welcome comments and suggestions on how to strengthen or improve this
information as we continue working closely with local governments and other interested parties
to develop an effective conservation strategy for the region's salmonids.

We thank you for your interest in the ESA and the recent listings of salmon and steelhead species
throughout the region and look forward to working with you. If you have comments, questions,
or suggestions regarding the attached information (or any other ESA issues related to salmonids),
please direct them to the regional contact people listed in the attached document.

Sincerely,

o
Donna Darm
Assistant Regional Administrator
Protected Resources Division

O



o The ESA snd Local Governments:
Informatton on 4(d) Rules

National Marine Fisheries Service Northwest Region

May 7, 1999

Thankyoufor your interest in the Endangered Species Act (ESA) and the recent listings of
slmon and steelhead species throughout the Pacific Northwest. There are many ways that
local governments can help protect and recover these important resources. NMFS is interested
in working with local and regional groups to develop programs that protect listed spectes and
their habitats and would tttre to recogntze those programs under theESA where possible. This

pamphlet contains information on "4(d) rules," an ESA mechanismfor protecttng threatened
tp"ito, and a means by whtch local governments can obtatn assurance that activities they

authorize or conduct are permissible under the ESA. NMFS plans to update this information
regularly; we are interested in yourfeedback on its usefulness and would lilce to hear your
ideas for additionat tdormation we can provide to local governments.

ltt is a "4(d) Rule?"

A "4(d) Rule' establishes protective regulations that apply to a

spccics listcd as ttreatcned under the Endangered Spccies Act
(ESA). These rules are one of the mechanisms tfuough which a

local govcrnment (or other government entity or private parly)
may obtain assurian@ Orat activities it authorizes or conducts are

lcgally permissible under the ESA and consistent with the
conservation of listed sPecies.

Undcr Ae'ESA a species may be lisrcd as eitlrer endangercd
(in dangcr of cxtinction throughout all or a significant portion
of is range" ESA $3[6]) ot thrcztened ("likely to become
cndangered within the foreseeable fuhrre throughout all or a

significant portion of its range" ESA $3[19]). The ESA treats

spccies designated as endangered slightly differently from
spccics designated ts I hreatened. F or e ndangered species,

certain prohibitions against killing or harming the species go

into cffect immediately upon listing (i.e., section 9 prohibits

'lAke" -see below, under ")'
For specics listcd as threatend, section 4(d) of the ESA
provides that the National Marine Fisheries Service (NMFS)-or
the U.S. Fish and Wildlife Service (USFWS) in the case of
qcics undcr its jurisdiction'shall issuc regulations decmed

].rrry and advisabte to provide for the conservation of the

spccics."

These protective regulations for threatened spe*ies may include
any or all of the ESA section 9 prohibitions that apply
automatically to Protect endangered species. [n addition, they

may contain specific proscriptions or exceptions instead of, or in
addition to, the general prohibitions against harming or killing a

listed spccies- Thus, a 4(d) rule can be used to"except" certain
activities from the section 9 prohibitions so long as the programs

adequately protect the listed species.

Incorporating such "exceptions" into a 4(d) rule is advantageous

to both NMFS and locat govemments. Activities carried out in
accordance with  (Q rule cxceptions can help protect ttueatened

species and their habitats while relieving local governments

from liability for "take" that occurs incidentally to those

activities. NMFS also anticipates that any activity included as a

4(d) rule exception will likely be incorporated into FSA
Recovery Plans for listed salmonid species.

NMFS is interested in working with local jurisdictions (and

other interested parties) to develop programs that protect

endangered and ttreatened speries and their habitats and to

recognize such programs through 4(d) rule exceptions or other

ESA mechanisms.

What is "Take" of a Listed Species?

The ESA makcs it illegal for any Pcrson subject to the
jurisdiction of thc Unitcd Statcs to alce any species of fish or
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wildlifc that is listed as endangered (ESA lgtaltl). This
prohibition applies within the united statcs and its territorial
watcrs as well as on the high seas. The term take is define{ in
thc ESA as to "harass, harm, pursue, hunt, shoo! wound, kill,
fap, capture, or collect or attempt to engage in any such
conduct" (ESA $3tl9l). It is also illegal under ESA section 9 to
posscss, sel[, deliver, carD/, transport, or ship any species that
has bcen taken illegally (ESA ggtalttl).

The term "harass" is defined as an intentional or negligent act
that creates the likelihood of injuring wildlife by annoying it to
such an cxtent as to significantly disrupt normal behavior
patterns such as breeding, feeding, or sheltering (50 CFR 17.3).
"Harm' is an act that either kills or injures a listed species. Such
En act may include habitat modification or degradation that
significantly impairs essential behavioral patterns such as
brccding, spawning, rearing, migrating, feeding, or sheltering
and results in death or injury to a protected species (proposed at
50 CFR 2l7.lz,existing at 50 CFR 17.3).

Any government body authorizing an activity that specifically
causes take may be found to be in violation of the section 9 take
prohibitions. For example, authorizing the use of an herbicide
that is directly tinked to mortality of a listed species, de-watering
a str€arn in a manner or at a time that has the effect of
preventing migration, or permitting construction to occur in such
a way urd at such a time that sedimentation significantly impairs
salmon survival might be construed as take. As a practical
matter, the more direct the connection between what the
govcnunent entity authorizes and the injury to the species, the
more likely that the government entity could be held responsible
for takc.

It is important to note that the ESA does not prohibit all takc but
etlows the permitting of an acceptable amourt of take, including
a ccrtain amount of takc that is "incidental, to otherwise lawful
aaivitics.

What activities-carried out or overseen by local
governments are likely to lead to "taker,?

A wide range of land and water planning and permitting
aaivitics carricd out by local governmcnts can adversely affect
or "t8ke" listed species. While it is not feasible to list
comprehensively every local government activity that might lead
to take, it is possible to provide some general guidance on the
kinds of activities most likely to result in take.

NMFS and the USFWS have a policy to identi$, to the extent
known at the time a specics is listed, spccific activities
considcrcd likely to result in take. As indicated inthe Federat
Regbter'lt{oticc of Threatened Status for Two ESUs of
Stcclhcad in Washin$on and Oregon" (64 FR 14517), such
activitics includc, but arc not limited to:

Dcstroying or altcring the habitat of listcd salrnonids
(ttrough activiticc such as rcrnoval of largc woody

2
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debris or ripariT shade canopy, dredging, discharge of
fill material, draining, ditching, diverting, blockinf, or
altering stream channels or surface or ground watei
flow).

2. Discharging or dumping toxic chemicals or other
pollutants (e.g., sewage, oil, gasoline) into waters or
riparian areas supporting listed salmonids.

3. Violating federal or state Clean Water Act discharge
permits.

4. Applying pesticides and herbicides in a manner that
adversely affects the biological requirements of the
species.

5. Introducing non-native species likely to prey on listed
salmonid species or displace them from their habitat.

Some of the activities carried out or authorized by local
governments that have a high likelihood of affecting salmonid
habitat include the following:

P lanning, zoning, 
-and development perm itt in g

Erosion and sedirient control
Floodplain management
NPDES permit implementation
Water use
Stormwater discharge
Wastewater discharge
Road and bridge construction and maintenance
Pesticide, herbicide, fertilizer, and other chemical use
Riparian area protection, alteration, or development
Wetland protection, alteration, or development
Estuarine shorelands protection, alteration, or
development

It is important to note that many of the above
activities-depending upon how they are carried out-may have
eithdr adverse or beneficial effects on listed species.

By comprehensively assessing local governrnent activities, it is
possible to determine their potential to affect anadromous
salmonids. This could be accomplished by working through the
above list (or a list of all local goverrunent activities),
identi$ing how the activity could affect anadromous salmonids,
assessing the relative likelihood of the effect, and weighing the
potential for the local govemment to influence those effects.

How can programs be submitted to NMFS for
consideration as an exception under a 4(d) rule?

For NMFS to consider an activity or program foi an exception
under a 4(d) rule, the following information and analysis are
desirable:

A description of the activity or program being
proposd the geographic area within which the
proposed action/program will apply or be carried out,
and the jurisdiction or cntity responsible for oversceing
thc aaion/program.

o

o
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A dcscription of thc listcd specics and habitat that will
bc affcctcd by thc action. This information should
include fsh disfiibution and abundance in the affected
arca and a description of the t1pe, quantity, and quality
of habitat in thc affected area.

A description of the environmental baseline. This
infiormation should describe existing conditions of
water quality, habitat acc€ss, riparian areas, stream
channels, flow, and watershed indicators such as total
impervious area and any existing high quality habitat
areirs.

A description of the anticipated short-term and [ong-
term impacts of the action on the species (including all
life-cycle stages) and is habitat. This description
should include both positive and negative impacts and
describe how any adverse impacs will be avoided,
mitigatd or minimized.

A description of the certainty of implementation of the
prograrn or action. For example, what commitnent has
bccn made to carry out the action or program? Are the
lcgal authorities necessary to carry out the program in
place? ts funding for implementation available and
adequate? Is staffrng available and adequate? What is
the schedule for implementation? If the program is

currently being implemented, what is the record of
implementation and effectiveness to date?

a A progranr for monitoring both the implementation and
cffectiveness of the action or progmm and time frames
for conduaing monitoring and submitting reports.

3
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An adaptive management approach, as necessary, that
uses monitoring information as needed to change
actions so as to accomplish objectives.

IIow does NMFS make decisions on what can be
included in a 4(d) rule?

NMFS analysis of a proposed exception for a 4(d) rule involves
dcfrning thc biological requirements of the listed species;
cvaluating the relationship of the existing cnvironmental
baseline conditions to the species' current status; determining
thc cffects of the proposed or continuing action on the listed
spccies; and determining whether the species can be expected to
survive with an adequate potential for recovery under the effects
of the proposed or continuing action, taking into account the
cnvironmental bascline conditions and effects of other actions.

In asscssing the impacs of a proposed action or program on a
soccics' &cshwater or cstuarinc habitat, NMFS considers the

}"ne faclors:

. Will thc action or program degrade existing habitat
proccsscs or functions?

a
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Will the action or program contributc to the restoration
of degraded habitat proccsscs or functions?

Some specific examples of local govemment activities or
programs and associated issues are:

Stormwater dischargc. Stormwater discharge can adversely
affect water quality and the hydrograph of the watershed. These
effects can be mitigated by reducing hardened surfaces,
detaining runoff, and preventing sediment and other pollutants
from reaching any watercourse.

Riparian protection ereas. Adequately protected riparian areas
are key to maintaining watershed processes and functions.
Because of the intensity of disturbance in sunounding uplands,
riparian protections are at least as critical in urban areas as in
rural areas. Riparian areas with adequate arnounts of mature,
native vegetation are essential for controlling temperature,
maintaining bank stability and other components of stream
structure, filtering pollutants, and providing other characteristics
important to water quatity and fish habitat.

Stream crossings. Stream crossings can harm watershed
processes and functions by disrupting fish passage, creating
sedimentation problems, modi$ing channels, and changing
drainage patterns. One way to minimize sFearn crossings and
associated disturbances is to direct development to certain
locations. Where crossings are necessary, their impacts can be
minimized by using bridges instead of culverts, sizing bridges to
a minimum widttr, designing culverts to pass at least the 100-
year flood, ensuring regular and long-term monitoring and
maintenance, and not closing over any intermittent or perennial
stream. The Washin4on Deparunentof Fish and
Wildlife-Habitat and Lands Environmental Engineering
Division
a Desien Manual for Fish Passaqe at Road Crossines. October 7,
1998, and the Oregon Department of Fish and Wildlife-Habitat
Conservation Division
Crossines. provide exccllent frameworks for making decisions
on culverts and roatl crossings.

Stream meander patterns and channel migration z)nes.
Residential and commercial development and other types of land
use activities can result in modification of steam and river
channels through road constntction, filling of wetla4ds,
encroachment on riparian areas and floodplains, relocation of
channels, and construction and maintenance of ditches, dikes'
and levees. These highly modified channels generally provide
poor habitat for fish. Development can bc designed to allow
streams to meander in historic patterns. Adequate riparian zones
tinked to the channel migration zone avert the need for bank
erosion control in all but the most unusual situations. In such
situations, bank erosion can be conrolled through vegetation or
carefully biocngincered solutions. Habitat clements such as

wood, rock, or other naturally occurring material should not be

removed from streams.

a

I
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wctlauds end wetlend funcfions. wctlands contror scdimcnt
dclivcry to strcarrs, mitigatc pollutants, and hclp maintain ttre
natural hydrograph. Development planning thai maintainq
cxisting wctlands can protect the habiAt, water quality, flood
control, and groundwater connection values of wetlands.

l,endscaping. Careful landscaping can help conserve water and
reducc demands for flow that compete with fish needs, in
addition to reducing the use of fertilizers, pesticides, and
hcrbicides that may contribute to water pollution.

Erosion control. Suspended and deposited sediments can
suffocate salmon eggs incubating in sream gravels, degrade fish
respiration, eliminate places for salmon to hide from predators,
and change the productivity of aquatic insects. construction of
buildings and roads without adequate sediment controls may
incrcase sediment loading to steams by several orders of
magnitude.

Implementation, monitoring, maintenance, enforcemen! and
reporting. Mechanisms-including funding and legal authority
-for implementation, monitoring, maintenance, enforcement,
and reporting need to be adequate to assure that development
will comply with approved policies, ordinances, and permitting
proccdures.

What other mechanisms are available for local
government compliance with the ESA?

Scaion l0 of the ESA provides another mechanism fcir NMFS
to pcrmit taking when it is the incidental result of carrying out
an othenrise lawful activity. Applicants for an tncidentalTake
Pcrmit must submit a Habitat Conservation plan (HCp) to
NMFS. The HCP must identiff the impact of any taking
associatcd with activities covered by the ptan and identi$ steps
that will be taken to monitor, minimize, and mitigate.impacts.
For more information on HCPs, sec the publication cntitled
'llabitat Conservation Plans and thc Incidental Takc permitting
hoccss,'available on the U.S. Fish and Wildlife Service web
tit", "t r speak
with one of the NMFS contact people listed beloiv.

Scction 7 of the ESA requires that federal agencies consult with
NMFS on activities they authorize, fund, or carD/ out to ensure
that such activities are not likely to jeopardize the continued
cxistencc of listed species or result in the destruction or adverse
niodification of their critical habitat. Such activities include
federally funded projecs such as road construction, stormwater
management, rural and urban developmen! and many other
activities conducted, permiffed, or funded by federal agencies.

How do I get additional information?

For information on.... Gntact:
Pugct Sound Elizabeth Babcock

206-5264504
El izabcth. Babcock@noaa. go v

t
4

Upper Columbia Basin

Mid-Cotumbia Basin

Lower Columbia River
and SW Washington

lnformation on 4(d) Rules

Mikc Grady
360-753{052
Michael.Gradv@noaa. sov

Danny Consenstein
206-5264506
Dannv.Consenstein@noaa.qov

Rob Jones
503-230-s429
Rob.Jones@noaa.sov

o

Willamette Basin Patty Dornbusch
503-230-5430
Pafi .Dornbusch@noaa. eov

Oregon Coast Patty Dornbusch
503-230-5430
Pattv. Dornbusch@noaa. eov

California Coast
-Greg 

Bryant
707441-3684
Greq.Brvant@noaa.qov

Additional References

National Marine Fisheries Service. "Coastal Salmon
Conservation: Working Guidance for State Conservation plans,,,
September 15, 1996. (Available from National Marine Fisheries
Service, 525 NE Oregon Steet, Suite 500, portland , ORg7Z32
or 501West Ocean Blvd., Suite 4200, Long Beach, CA 90902)

National Marine Fisheries Service. 1996. ,,Factors for Dectine:
A Supplement to the Notice of Determination for West Coast
Steelhead Under the Endangered Species Act.,, (Available from
National Marine Fisheries Service, S25 NE Oregon Street, Suite
500, Portland,OR97232 or 501 West Ocean Blvd., Suite 4200,
Long Beach, CA 90802)

National Research Council. 1995. Upstream: Salmonand
Society in the Pacific Northwest. National Academy press:
Washin6on, D.C.

o

o

The references below may provide additional information on
the impacts local govemment activities have on salmon habitat.
Some of the following documents may be availabte from the
NMFS contacts listed above. please also visit the NMFS
Northwest Region Web Site at htto://www.nwr.noaa.qov for
additional information on listed species, including Federal
Register notices, species maps, status reviews, and fact sheets.

Beak Consultants Incorporated. 1998. "Assessment of City of
Portland Activities for Potential to Affect Steelhead." Beak No.
74008.701 . Prepared for City of portland, Oregon. September
t5, tggg.
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Spctrcc, 8.C., ct al. 1996. 'An Ecosystcm Approach to
Salmonid Conscrvation.' TR-450 I -96{057. ManTcch
Environmcnhl Rcsearch Services Corp., Corvallis, OR.
(fabtc from National Marine Fisheries Service, 525 NE
OtE6n Street, Suite 500, Portland, OR 97232.)
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BEFORE TTIE METRO COUNCIL

FOR THE PI.JRPOSE OF AI\,TE}IDING )
oRDINAI.ICE NOs. 96-647C Al.lD Nd. gZ- )
7158, TO AIUEND TITLE 3 OF THE )
URBAI{ GROWTH IVIANAGEMENT )
FUNCTIONAL PLA}.I, A}.ID AIUEI{D )
THE REGIONAL TRAI\,TEWORK PLA}.I, )
APPE}IDX A, AI{D ADOPT THE )
TITLE 3 MODEL ORDINAI.ICE Al.lD )
WATER QUALITY AI.ID FLOOD )
I{ANAGEMENT tvIAPS )

I HEREBY CERTIFY THAT TTIE FORECOING

IS A COMPTETE AITD EXACT OOPT OP TTIE
ORIGINAT THERIOF.

frceerrrro V tS\,an' ,1ruiuk-
Clerk of the Mero Councll

ORDINAI{CE NO 98.730C

o

Introduced by Councilors Naito and Mclain

WHEREAS, the Regional Growttr Goals and Objectives -
Objective 12 identifies the need to manage watersheds to protect, restore

and ensue to the maximum extent practicable the integrity of steams,
wetlands, and floodplains.

WHEREAS, Ordinance No. 96'647C, the Urban Growth
Management Functional Plan (UGMFP), adopted November 21,1996,
delayed implementation of Title 3 of the UGMFP until Metro adopted a
Model Ordinance to demonstrate one method of implementing Title 3, and

Water Quality and Flood Management Area maps.

WHEREAS, Ordinance No. 97'7158, the Regional Framework
Plan, adopted December 18, l99il, incorporates the UGMFP at
Appendix A. The Regional Framework Plan is awaiting acknowledgment
before the I-and Conservation and Development Commission.

. WHEREAS, the Water Resotrces Policy Advisory Committee
CWRPAC), during 1997,drafted a Model Ordinance and maps to comply
with Title 3, Section 6 of the UGMFP. WRPAC released a preliminary
draft of the proposed Model Ordinancc and maps in August 1997, and a

revised draft on Scptcmbcr 4,1997. The proposcd Model Ordinancc was
then forwarded to the Mctro Policy Advisory Committee (MPAC) and the

Metro Technical Advisory Committee (MTAC) for review.

WHEREAS, WRPAC and MTAC formed a joint subcommittec to
further reftne the Model Ordinance and maps and consider amendments to
the UGMFP, Title 3, Sections l-4, and Scctions 6 and 7. The joint
subcommittec met twicc per month beginning Scptember 26,1997 and
ending December 19,1997. The joint subcommittec forwarded proposed
amendmcnts to Title 3, dated Deccmber 30, 1997, to WRPAC and MTAC
The same proposed amcndments werc releascd for public comment prioro

oRDtNANCE 98-710C Poge I
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: ' .'; ' :. ,.; ." '. DE\MLOPMEMOFMEASTJRES TO CONSER\IE,.
PROTECT A}ID RESTORE RIPARIAN CORRIDORS IN

PRELIMINARY DRAFT

THEMETROREGION

METRO GROWTH IT{ANAGEMEI{T

OCTOBER.1999

Prepared by

SERVICES

ii

Merno

"STREAMSIDE CPRO
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Nr.tnsrnrps (s03) 64s-33s0
I 3495 N.W. Thompson Road t Portland, Oregon 97229

November 17,1999

Rod Park
Park's Nursery
2100 SE 282,d Avenue
Gresham, OR 97080-9013

RE: Metro focus on fish & wildlife along streams.

Dear Mr.Parlg

Did you read the final outcome or watch the news last week? Salmon hatchery fish from
a private salmon hatchery on the Oregon coast were not allowed to be released in the
wild, the courts ruled. ODFW (Oregon Dept.of Fish & Wildlife) felt this would be
harmful. Possibly (inbreeding) in native salmon (steelhead) could result. Many of those
involved with this issue also made a statement, the reason it would be good to keep
certain salmon steelhead species on the endangered list is, it would give much power to
ODFW and keep government control over rivers, streams and the property adjacent to
streams and rivers in their control. Therefore destroying the private hatchery fish is in
their interest.

We know politics and the environmentalists DEQ and ODFW are very powerful
agencies, especially when we are dealing with endangered species.

This brings me to 900 miles of streams in the Portland area. According to the article In
the October 21,99 Oregoniaq enclosed, Metro is considering a 350' swath along streams
to protect fish and wildlife. This is government at its prime!
Take control of private land. Do we, you and I, farmers, nurserymen, private land owners
have anything to say in this? And really, WE have nothing to say, we can go to court, but
we will lose when endangered species are involved.

We can bring it before a vote of the people, but again most likely we will lose.
Government can and will use tax dollars to oppose us. We are always in a minority,
because most people do not own property along rivers and streams. We, farmers, forestry
and nurserymen are the bad guys who don't care about the environment?

o
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Nrmsrnrcs (s03) 64s-33s0
1 3495 N.W. Thompson Road o Portland, Oregon97229

We farmers and nurserymen supported you because you are a farmer and nurserymarL a
landholder. We know you as a "common sense, YeVl.[o, kind of person."

QUESTION: What can we do to make sure this issue goes away. 350' on each side of a
river or stream and I am sure this will expand to tributary creeks and drainage channels.
Eventuallv thev will also be included. TITIS IS NOT ACCEPTABLE!!
'fhe 25' on each side, 50' total, is rhe maximum we can live rvith, as is now law in tire
Tualatin Basin and Metro area. This CPR plan (Conserve, Protect and Restore) is
reasonable. The 350' is not!
Government has too much power and authority already. As a case in point, I enclose the
article on Teufels property. The School Board voted to proceed with a condemnation
resolution on 20 acres of Teufel's land. The School Board doesn't have the money to
build the school and who knows, they might have to wait 5 or l0 years. In the mean time
they use their power of eminent domain and tell the Teufels, \rye own your property, now
you're out!
As you note I also include the OAl.[ on these issues.
And I like your comments on Metro's proposed.350' wide riparian corridor in the
Portland Metro area.

Sincerely,

Meisner
PreJorilier

cc: OAI.{
Oregonians in Action

-

o

AMcm/Park
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Metro puts focus'on fish, wildlife along streams
A nw proposal calb for
protected corridors as wide
as 175 feet alongboth sida
of W milcs of waterways

By R. GREGOnY NOt(Es
THE ORECONI,AN

If a staff proposal is apprbved,
Metro would significantly-extend
baniers to home building and oth-
er development along gOO miles of
streams to protect fish and wildlife
in the Portland area.

Riparian corridors as wide as
175 teet could be protected along
both sides of streams, while allowl
ing for exceptions whepe property
owners couldn't otherwise develop
their land. The extent of the pro-
teoed area is subjea to changb as
a final plan is developed.

"Any proposed program will

avoid the takings issue, the intent
being that no lot may become un-
buildable due to thehpplication of
these measures," according to an
initial plan draft" Takings refers to
depnvrng property owners of the
use of their land without compen-
sation.

However, "in no case" would
new development or clearing be
allorved within 50 feet of the u[ter,
ffiys thg Streamside CpR plan de-
f"_!qPed by Meno's planning staff.
CPR is an acronym for "conserve,
protect and restore."

The new plan would be in addi-
tion to another recently approved
plan, lcrown simply as tirle's, that
generally bars new development
for 50 feet along steam barils. Al-
$ough they have similar goals, Ti-
tle 3 focuses on watei quality,
while the new plan would foius oh
fishandwildlife.

And if that isn't confusing

enough, Mefio and local govem-
ments arc still waiting for the Na-
tional Marine Fisheries Service to
outline needed protection for
threatened salmon and steelhead
trout, which could require even
more sningent protection for
streams.

The Sreamside CPR plan is an
affort to comptywirh a piovision of
Oregonls land-use regulations
lqrown as C,oal 5. Presented Tues-
day to lvletro's Growth Manage-
ment Committee, it is subject to
change alter comment fror[Metro
committees and local govem-
ments. There will also.be public
hearings before final adoptibn by
the Mero Louncil, now scheduleil
for May or June of nelil year.

local govemments would be
given flexibility to implement rhe
plan that is finally approved.

Rosemary Furfey, the chief Met-
ro planner on the project, said that
while Metro could focus on

streams that are krown fish habi-
tat, the planning group wants to
include all streams within the re-
gional govemment's j urisdiction.

"Our recommendation is that all
riparian corridors be regarded as
regional resources as fish and wild-
life habitat, regardless of condi-
tion," Furfey said. The plan would
include voluntary measures to re-
vegetate and restore damaged
stream banls.

But Portland area home builders
may have the same objections to
the new plan they have had to Title
3, which they are challenging in
state courts.

Kelly Ross, an official of the
Home Builders Association of Met-
Jopolitan Portland, said the goup
hasn't seen the complete pro[osai,
but his initial imprei.sion il ttrit it,j
"applyrng blanket standards for
what may be a very diverse rangeo[ sites and circumstances
throughout the region."

"lt's conceiyable it could have
large impacts on the developable
land inventory" Ross said.

However, Mike Houck urban
naturalist for the Audubon Society
of Portland, who was consulted
during preparation of the plan,
praisd the effort, which he said
had been promised for "[our to five
years." He urged rapid implemen-
tation, unlike Title 3, which he said
has been moving too slowly.

"We are at our wit's end over the
incremental nature of this pro-
cess," Houck said. "Development
goes apace, and we are losing re-
sources we iue rying to protect."

a
You can reach R. Gregory Nokes at
503-294-5965 or by e-mail at greg-
no kes@ ne w s. orego n ia n. co m.

I
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School board will force land sale

The Beaverton Schoot Board declded Monday nlght that a portlon of the Teufel Nursery.tnc. property. a famlly-buslness that has been

based ln porttand,s West Hllls slnce 1890, strouli'tecome itre slte of one, and posslbly tio, schools- The Teufels, who, accordlng to
thA dlstrlct omaas, nad n66 oeen wllilng to talk about selllng land for a school, must now negotlate wlth the dlstrlct-

Beaverton and Teufek tallcs could result in agreemurt rather than condemnation

SIEVEN NEHL/THE OREGONIAN

Chuck Mey-
He and dis-

trict officials said they looked for
other options but have not found
affordable or buildable property.
"This is a good place for a school,
on land that accommodates aagree, the price is

Alttrough the board's action school. lhat is why we have to
but the prop- forces the Teufels into a discus- look at using it."

growing district,
Barlow have not

and Gresham-

BV LAURA OUI{DERSON near 1l4th Avenue, to serve the Schoolsandothergovemments for our schools," said
1,254 srudents that district de- in Oregon have the Power of emi-

nent dbmain, which allows them
er, board chairman.,IHE oR},GONIAN

BEAVERTON - The Beaverton will anive

to force Teufel Nursery Peterkort developments. lic
to acres of its ex- The Teufels' attomey has said the owner. Unless the parties can

set in court.

School Board voted unanimouslY
mographers predict
with the Teufel and neighboring to take private property for a Pub'

purpose after comPensating

property for a ttre family wants to use the land
school,

School district otficials

eral mottths of

for is wholesale nursery business

sented thc boiud with a 1,946 homes. sion, district officials say theY want tlillsboro, thc state's fifth-fastest

nation rcsolution Nov. 8 after sev- The Teufels' 107-acre nursery, a to keep an amiable relationship.
had to use theirbusiness based in Port- Because the district doesn't have

had pre-
condem-

as long as possible,
ertyis slated to hold

a sale with the West Hills since 1890, falls
within the boundaries of fte Ce-

Jack Orchard, attomey for the Bea- dar Mill town center an aree
verton School Disfict. has ear-

"You've Bot to look at how Washington C-ounty
marked for increased retail devel-

you're gofurg t

all these kids,
to create a place for opment and housing density.

The Teufels and the district,
dent for school suPPort.

" said Yvonne Katz, School officials
school superintendent. "This neither of which have estimated a condemnation is a
board had to sct ilr motion our fu- their counterParts in other with the board's decision.pleased

"The buzz word today is'livable

trying to negotiate
Icufel family, said

tanily has declined
.ud did not attend

famity
land's

land to build Scholls Heights Ele-

the money to build immediatelY,
an agneement could allow the
nursery to continue using the land
until tlie development begins, said
Steve tadd, assistart suPerinten-

condemnation rights.
Public Schools hasn'

Portland
t been

The'teufel

Monday r rrght nreeting.
The disuict plarts to build at

least ono schuol on the ProPertY,
along Northwest Barnes Road

r"alue for the property, still could
reach an agreement as negotia-
tions and an appraisal continue in
the condemnation process. That
happened two years ago when
Beaverton last tried to condemn

Portland-area districts say it could
be a bellwether for high-growth
areas, where property values are
rising.

"The isue for the communitY
to think about is whether growth
and development should Provide

as a town center, are

communiry,
member of

,' " said Carol Gearin, a
the Citizens Participa-

tion Organization l, which repre-
sents the arca. "For that, we must

say
last

through the since Ore midprocess
Darlene1970s, said McDonald of

the Portland Public Schools.
Cedar Mill residents, who have

their community's desig-tuming to fought
resort. But nation

think of

ture."

trr-

mentary. thevery
green space, park and at
least, a school."
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