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BEFORE THE COUNCIL OF THE
METROPOLITAN SERVICE DISTRICT

FOR THE PURPOSE OF AMENDING ORDINANCE NO 91-391
METRO CODE CHAPTER 2.04
MODIFYING THE PROVISIONS Introduced by
RELATING TO PROCUREMENTS Executive Officer
INVOLVING MINORITIES Rena Cusma
WOMEN AND EMERGING SMALL
BUSINESSES

WHEREAS the Metropolitan Service District Code Chapter 2.04

provides guidance on Metro contracting procedures and

WHEREAS Section 2.04.030 Ce and Sections 2.04.100 through

2.04.180 constitute theMetro Disadvantaged Business Enterprise Program

and

WHEREAS Modification of the program to incorporate the concept

of Emerging small businesses is required to be consistent with Chapter

1043 Oregon Laws 1989 and to minimize the potential for legal challenge

to the Metro procurement procedures based upondiscrimination now

therefore

THE COUNCIL OF THE METROPOLITAN SERVICE DISTRICT HEREBY ORDAINS

Section Metro code Section 2.04.030 Ce is amended to read

Ce

Special Contracts Program All contracting and purchasing is subject to

the Metro Special Contracts Program

Metro will take affirmative action to do business with

Disadvantaged Business Enterprises and Emerging Small Businesses The

Director of -and-Adrniniz aton Regional Facilities will

maintain directory of disadvantaged businesses and Emerging Small



Businesses which shall be consulted and used in all contracting and

Purchasing of goods and services If disadvantaged business

Emerging Small Businesses is included in the directory capable of

providing needed goods and services that businesses should be contacted

and given an opportunity to complete for Metro business Contracts

awarded subject to the Program may be exempted from the competitive

bidding process by resolution of the Contracting Review Board

Section Metro Code Section 2.04.100 through 2.04.180 are amended as

shown in Exhibit

ADOPTED by the Council of the Metropolitan Service District

this ______ day of ______________ 1991

Tanya Collier Presiding Officer

ATTEST

Clerk of the Council



EXHIBIT

dThis ordinance supersedes the Metro Minority Business
Enterprise ISE Program dated October 1980 and amended December
1982

2.04.105 Policy Statement

Through this Program Metro

expsseI its iong Aaonnffthint to pithtdê
maximum cortracting opportunity to emergthijT süIl
business es minority/women owned bus xnesses and
businesses owned by disadvantaged indivIduals

ZJ12 oxprosnos its strongmmiñie to roVid axum opportunity to
disadvantaged and women owned businesses in contracting

Sections 2.O4lO0 through 204.l8O to establish and
implement programs to encourage the utilization bf Metro of
emerging small businesses iuinonty/womenowned businesses and
bussnesses owned by disadvantaged individuals by creating for such
businesses the maximum possible opportunity to compete for and
participate in Metro contracting activities

Metio Code Sections 04 100 to 04 180 shall be known
and may be cited as the Metro Special Contracting Program
2.04 100 bibädvIñtaäd Bünindos Pägram ruIpdco ãhd Authdrityi

aIt is the purpose of this ordinance to establish and implement
program to encourage the utilization by Metro of disadvantaged

and women owned businesses by creating for such businesses the
maximum possible opportunity to compete for and participate in
Metro contracting activities
bThc portions of this ordinance which rolatc to fodorally funded
contracts are adopted pursuant to 49 CFR 23 and are intended to
comply with all relevant federal regulations Fodoral regulation
49 CFR 23 and its amendments implement section 105f of the
Surface Transportation Assistance Act of 1982 relating to the
participation by Minority Business Enterprises in Department of
Transportation programs

nrdinpnpocThJ
Dicad
Program

known 1LLsha rh and bc cited -th Metro
Business Program hereinafter referred to as the



informc all omploycoi governmental agencies
and the general public of its intent to implement this
policy statement and

Thsei ithity feial
üOfifbrmity with IibTo fodaI

regulations as they exist or may be amended

T1tOL oràin Met iIau jiai ãce
@pportunity to all persons to participate in the projects It ic

itthàflicrconc to
accooc and participate in the projectc programs and services of
Metro Metro and Metro contractors will not discriminate against
any person or firm on the basis of race color national origin
sex sexual orientation age religion physical handicap
political affiliation or marital status

The policies atjces id ocedâre estbljsa1
hhAptrbaLiapply to all deptment an project reaa
except as expressly provided ii this chapter

iaT1
bT1thdvb iri iihrr

to all Metro departmentc and project areac except ac oxprecoly
nrnviricd fh4n nrdrrnrr

The objoctivoc of the program chall be

11 a__S

duiored to by all Metro departmentc oontrpctprc
employeec and TJSDOT nubrocipiento and oontraotorc

to initiate and maintain of forto to incroace
roaram participation by dicadvantagod and women
bucinecoec

Metro acoepto and agrooc to the otatemento of 49 CFR
S23.43al and and said statements shall be included in all
USDOT agreements with USDOT subrecipients and in all USDOT assisted
contracts between Metro or USDOT subrecipients and any contractor

2.04.110 Definitions
of thic Ordinance the fdIIów 1räe fiuiitTo ñha flpply

APPLICANT -- one who submits an application request or
plan to be approved by USDOT official or by Metro as condition
to eligibility for Department of Transportation USDOT financial
assistance and application means such an application request or
plan



CONSTRUCTION CONTRACT -- means contract for
construction of buildings or other facilities and includes
reconstruction remodeling and all activities which are
appropriately associated with construction project

CONTRACT -- means mutually binding legal relationship
or any modification thereof obligating the seller to furnish
supplies or rv including constructionand the uyer
for them FO Ptotai lease or puhae rd
$f $5OOo mo is ccrntract Par purpoGccóf thic ordinance

or moro is contract

CONTRACTOR -- means the one who participates through
contract or subcontract in the Program and includes lessees

in buines6 nerr3 which at at 51 percent owned by on
noxe siiaLLy an.d eootamic1Iy

or 9JSDOT inoano the United Btatoo
on Trancportation including ito oporating olomonto

DISADVANTAGED BUSINESS ENTERPRISE or moanc omall
jiu.flOOO concern which io certified rnithnrjed agency and
1which ic at loact 51 percent
more cocially and economically dioadvantagod individualo or in
the case of any publicly-owned businessat .east 51 peicerttbf the
th1c whiáh Is cwxed by ne ci1y id iiuiaUy
11sdantaged ir4ividua1s anc w1ose nanageinent 4nd daily bisiness
opeataw ate ortroX1e by ore or more the sLy and
economically disadvantaged individuals wIo own tt Woinen and
uLAor14ies buttabLy peimed th thsadirantaged

EING SMALL BUSINESS SB-niais

iI1ii tt1 Winia1 1b1xii
located in the State of Oregon

us1iesi with á4ethè athIth1 ro
the three years rt eceethnq $2 miUh
bortstru.ction oi $700 000 for nionstruct ion

1àstness hih hh fer tbaii 20 einployees

tt

Ln the State Orejo

Exectiv Lepartment



1t5Z bulese$ tG cay out singie 1usnes enteptse oi
prcfit for hti purpose they coffibine their popertyat icact
.51. coo ially
and economically dicadvantaged individualo and

nd daily bucincoc pcrationo
the cocially and caonomicallarc aontrollcd by onc or more

dicadvantagod individualc who own it

For purpocco of USDOT accictod contracto the term Dicadvantagod
Bucinooc Entorprice chall be doomed to include Women Owned Bucineco
Entcrpriocc

EXECUTIVE DEPARTMENT moano the Ltato of Orogono
Executive Department

JOINT VENTURE ic defined ac an acoociation of two or
more bucineccec to oar out cinglo bucineoc onterprioe or

LABOR AND MATERIALS CONTRACT -- is contract including
combination of service and provision of materials other than

construction contracts Examples may include plumbing repair
computer maintenance or electrical repair etc

flORX bWNEt US1N or I4 mhh niaIl busjiieiI
whith at 1ast 51 percent owned by one or more

jniorities or in the ease of any publioly..owned business at least
S1 periert the stock wiwh owned by cne more miortes
pr women ad whose inan.agemeit and daily business operations are
cotrol1ed by one or more such nth.vdual

ericez of personal or proessiona1 nature

pLuL.LL iUL wUiwl purpoco tnoy combine their property capital
efforts skills and knowledge tia c1 venture bétweêIan

B7Wa aid thiD or no -MBE/WBg the ESB DBE or
MBE/W mttst be responsible for clearly defined portion of the
work be performed anc must hare an the ownershup In jôini
venture botw iBEthe fliVE muct be
recponoiblo for clearly defined portion of the work to be
nrvfnrmrd nd miirit nhnrr 1-hr ownorohi..
ronsibilities risks and

control m--of tt venti-

approval prior to contract award to be counted toward any DBE/WBE
contract goalc



ifhaae saXe sappliesjLtSC moañc buoinoo ororoónthat1ôotiating to loaco property from
recipient or the Department on the rocipiontc or Dopartinentc
facility for tho purpoco of operating trancportation related
activity or for the provicion of goodc or corvicec to the facility
or to thc public on thc facility

OREGON DEPMtTMENT OF TRZMSPORTATION OR ODOT moanc
the Ctato of Oregono Department of Trancportation

PERSON1L SERVICES CONTRACT moanc contract for
corvicec of porconal or profoccional nature

PROCTJREHENT CONTRACT meanc contract for.the purahaco
or cab of cupplioc materials equipment furnishings or other
goods not associated with construction or other contract

flECIIENT meanc any
cntit ühIfc financial assistance is
extended directly or through another recipient for any program

sMPIJ sINgs CONCBR nien inaU bu
defined pursuant to Section oE the Small usinoss Act and
e1evant requlatin ptoiuulatd pursuant thereto

modifloatlon of contract between Metro and contractor which is
paid fr wh.e in part with ISDO fra1 a.ssstane

Wided by USDOr or the United States 1ailroad Association to
tpent.foSL BUSINESS CONCEPT means small business as

definôd pursuant to section of the Small Business Act and
relevant rolationc promulgated pursuant thereto
pSOCILY ECONOHICLY DISPVTAGED INDIVIDUS OR
DISVTAGED INDIVIDUS means those individuals who are
citizens of the United States or lawfully admitted penanent
residents and who are Blaek 2merieans Hispanie 1merieans Native
1merieans Aoian Pacific mericans or Asian Indian 2moricans and
any other minorities or individuals found to be disadvantaged by
the Small Business Administration pursuant to seetien 8a of the
Small Busineoo Act Certifying recipients shall make rebuttable
presumption that individuals in the following groups are seeially
and economically disadvantaged Certifying recipients also may
deteine on case by case basic that individuals who are not
member of one of the following groups are socially and economically
disadvantaged



eq ln___I_

haing origins in any of the Black racial groups of
Africa

Hispanic Zmoriaano which includes persons of
Mexican Puerto Rican Cuban Central or Bouth 2morican
or other Portuguese 1merican Cpanioh culture or origin
regardless of race

Native 1moricans which includes persons who
are 1merican Indians Eskimos Abuts or Native
Hawaiianc

Asian Pacific 1xnoricanc which includes
persons whose origins are from Japan China Taiwan
Korea Vietnam Laos Czunbodia the Philippines Samoa
Guam the U.S Trust Territories of the Pacific and the
Northern Marianac and

Asian Indian Americans which includes
persons whose origins are from India Pakistan and
Bangladesh

USDOT ASSISTED CONTCT means any contract or
modification of contract between Metro and contractor which is
paid for in whole or in part with USDOT financial assistance

USDOT FINCI ASSISTCE means financial aid
provided by USDOT or the United States Railroad Association to
recipient but does not include direct contract The financial
aid may be provided directly in the form of actual money or
indirectly in the form of guarantees authorized by statute as
financial assistance services of Federal personnel title or other
interest in real or personal property transferred for less than
fair market value or any other arrangement through which the
recipient benefits financially including licenses for the
construction or operation of Deep Water Port

WOE OWNED USIRSS WBE mGaS ma1l bsine
concern which is at least 51 percent owned by one or more women or
in the case of arty ubLic1yowed bu.ness WOMEN OWNED BU6INE6PMS or WE mOans cmali business concern as defined
pursuant to section of the Small Business Act and implementing
regulations which is owned and controlled by one or more women and
whieh is certified by an autheried agency Owned and controlled
means business which is at least 51 percent ewned by one er more
women or in the case of publicly owned business at least
51 percent of the stock of which is owned by one or more women anc
whose man meAt aid daily bu5aness oeratioi are ortroLLed by
one or more suo individuals and whose management and daily

dcrticTThd by one or more women



For purpocco of USDOT aeciotod contracto the term Dicadvantagod
Bucinoco Entorprico ohall be doomed to include Women Owned Bucincoc
Entcrpriccc

2.04.115 Notice to Contractoro Bubcontractorc and Subrecipientci
Contractoro ouboontractoro and cubrocipiento of Metro accepting
contracto or granto under the Program which arc USDOT aooiotod
ohall be advicod that failure to carry out the roquiremento cot
forth in 49 CFR 23.43a chall conotitute broach of contract and
after notification by Metro may recult in termination of the

agreement or contract by Metro or ouch remedy ac Metro doemo
appropriate Likewice contractorn of Metro accepting
locally funded contracto under the Program chall be adviced that
failure to carry out the applicable provioionc of the Program chall
conctituto breach of contract and after notification by Metro
may recult in termination or ouch other remedy ao Metro doomB
appropriatc

2.04.120 Liaison Officer

The Executive Office sh all by executive order
deint Special cOntratig LiaiSGn OliLer docignate
IDica dv ãñtagöd iwinàóo Liãioon Of ficdr and if sary other
staff adequate to administer the Program The Liaison Officer
shall report directly to the Executive Officer on matters
pertaining to the Program

The Liaison Officer a11..b responsible for developing
Im ent1ri thè rogam an for

mformation on available buiñess opportunities so that ESBs DBES
and MBE/WEEs are provided an equitable opportunity bid on Metrq
contracts In addition to the specific responsthilities of the
Liaison Officer mnging ñd imlámenting the prägram
dieminating information on available buciness opportunities so
that DBEs and WBEs are provided an equitable opportunity to bid on
MrF-r contracts In addition to the responsibilities of the
i.iiiuon Officer all department heads and program managers shall
have responsibility to assure implementation of the Program



II

shall bc
maintained by the Liaioon Of ficor to facilitate identifying ouch
bucineococ with aapabilitioo relevant to general contracting
LL4uLromcnte and particular colicitationc The directory shall be
available to contract bidders and proposers in their efforts to
meet Program requirements

2.04.130 Minority-Owned Banks Metro will seek to identify
minority-owned banks within the policies adopted by the Metro
Council and make the greatest feasible use of their services In
addition Metro will encourage prime contractors subcontractors
and áohsuiiants to utilize such services by sending them brochures
andservice information on certified DBE/MBE.banks
cubcOntäotbo tirid OOnöultañtc to utilize uchoorv icco by cending

thorn brochurco and oorviae information on certified DBE/WBE banko

nging op tiop time
for the presentation of bids quatities ecfications ThAd
delivêrf schedules as tô facilitate the part icLat ion of
flB and M/WE

iistance to established agencies that provide direct management

cy Out fliatiOn Ad OniTiurdtion$ prams
ctactirIg procedures ad pecific contract izg opportunities ii
tiine1yrer quantitioc opocificationo and doliverybchoduleo oo

fáoiflãte the participation of DBEc and WBEo

Referring DBEo and WBEo in need of
.1 1. .t t. ..-LLZLLU OflO1u LU..LL provide direct management aociotanoo

to ouch buoincocec

Carrying out information and communicationo programo on
contracting proceduroc and cpocific contracting opportunitiec in
tixncly manner with such programs being bilingual where
appropriate

andWBE
These techniques include



iiaLs ierned with ESB IBE ad BE/WBE pqain

insure that ty ar aware the Program goals and des1rd
tvtaes on thetr pat tc oi1itte eabg the
oa1s-dbictri15iiti6of opid óf tho prográn to dganfzationo Wand
riidivTdualo concornod with DBE/WBE programc

Poriodia roviow with dopartmont hoadc to incuro that
thoy arc aware of tho program goalo and docirod activitio on their
parto to facilitate reaching the goalo Additionally departmental
efforts toward and success in meeting ESB DBE and BE/WBE goals
for departutent contracts shall be factors cons4ered during annual
erfonnanceevaIuations of the department headstd auid th3iiness
Eitèrprise planningcentérs and likely ESB DBE and BE/2BE
Ontractórs are receiving requests for bids.dcpartmcital
thsardañd cüaáooo in mdotiig DBE/WBB goalo for departments
contracto ohall be factoro conoidered during annual porformanQe
evaluationc of the department hcadc

Monitor and incuro that Dicadvantaged and Women Buoineca
Entorprico planning contero and likely DBE/WBE contractoro are
receiving roquecto for bido proposals and quotes

stud th Ôe itï Itaif TfSDO-astd ttract
procu metbeig se aside for participation

MiLbixce ottia1 1YBE ia B7W ontotors
the tes of goods artd rvces wth Met regularLy

purchases

tbflsh an iuiterdepartthental ContraEt anaeiithi
oinmittee wh will meet egulaly th uotor And du Sturdy
hfàábi1iflifiy 6fo otin óiáto and
procuremontc being oct acide for DBE/WBE participation

Dictribution of licto to potential DBE/WBE contractoro of
the typec of goodo and cervioco which Metro regularly purohacec

Advicing potential DBE/WBE vendorc that Metro doec not
certify DBE/WBEc and directing them to ODOT until December 31
1987 and thereafter to the Executive Departmont

.j Specifying purchacoc by generic title rather than
cpccific brand name whenever foaciblo



an aIt an

committee which will moot regularly to monitor and diocuo among
other issuesefIi... 7w13

effort to become móreknowledgeable regarding
EBDBE arid..MBE/wB resources the conmittee shall. also invite
potential ESB DBE and MBE/WBE contractors to attend selected
meetings

Iequxre that at least one TBE or I4BE/WHE vendor or
itractor be contacted fOr all contract awards which not
exempt from Netros contract selection procedures and which are
for more than $500 but not more than $25000 in the case of
nonpersonal services contracts pôtäntial DBE and WBE
pàrticipãtidn in ôôntràcto 1n an effort to become more
knowledgeable regarding DBE and WBE rooource the committee shall
aloe invite potential DBE and contractorn to attend ocloctod
mcctingc

Requiring that at least one DBE or vendor or
contractor be contacted for all contract awards which are not
exempt from Metros contract selection procedures and which arc
for more than $500 but not more than $15001 in the cace
non personal cervices contracts and for more than $25 rthith $2000 petsal sies ãoti LiaLson
Of fJ.cer may waive this requirement if he/she determines that there
xe no DBEs B/WBs on the rtiiatin list apabl of
provjdiyjg the service teut500 but not more than $10001 for
pêr ërv sit gE The Liaieen Of fieer may waive this
requirement if ho/she deteines that there are no DBEo or Es on
the certification list capable of providing the service or item
For contracts over the dollar amounts indicated in this section
all known DBES and WBEs in the business of providing the service or
items required shall be mailed bid or proposal information

rtrators anX ubontratts must have beer etiied by the
State of Orego ecmtiv Department as being qtali1ied and meeting
the rz.teria to be desiated either iB NE WB Sny
combinator thereof



denied et cation by tJe xeQutive epartment nay appea such
dera1 uteiait qipWrnbLe 1w-mTho Executive Officcr or
hin/hör don Igñoà may ootbIIch and implement additional
affirmativo action tochniquen which are donignod to facilitate
participation of DBEo and WBEn in Metro contracting activition

2.04.140 Certification of Dinadvantaged Buninonc Eligibility

To participate in the Program an DEE or WEE
contractorn cubcontractorc and joint venturoc munt have been
certified by an authorized certifying agency an dencribod in
oubeection of thin ceation

Metro will not perform certification or reaortif cation
of bucinenoon or conoider challengen to cocially and economically
dinadvantagod ntatun Rather Metro will rely upon the
certification and recertification procennen of ODOT and will
utilize ODOTc certification lint until December 31 1997 and
thereafter the Executive Dopartmonto lot in determining whether

pronpeative contractor or nuboontractor in certified an DBE or
WEE proopective contractor or nubeontractor munt be certified
an DEE or WEE by one of the above agencion an applicable and
appear on the recpectie certification lint of naid agency prior
to the pertinent bid opening or proponal oubmionion date to be
conoidered by Metro to be an eligible DEE or WEE and be counted
toward meeting goalo Metro will adhere to the Recertification
Rulingo reaulting from 105f or otate law an applicable

Proopeotive contractoro or nuboontractoro which have been
denied certification by one of the above agencien may appeal ouch
denial to the certifying agency purnuant to applicable law
However such appeal shall not cause delay in any contract award
by Metro Dtin pocedures US1Xaistd
contractor or pot8ntial contractors will comply with the
requirements Appentx Seoton ty Section aly the
duly 21 Decortifiaation proaedureo for tJDOT annioted contractor

potential eentraeters will eemply with the requirements ef
Appendix 8ectien by Seetion Analycis of the July 21 1983
Federal Register Vol 45 No 130 45287 ad will be
adniinisthred by the thcecutiv tepartmer



will be administered byho ágánàwhiãh grañtdd äörtiflcatiön

Challenges to certification or to any presumption of
social or economic disadvantage with regard to the USDOT assisted
portion of this rrogram as provided for in 49 CFR 23.69 shall
conform to and be processed under the procedures prescribed by each
agency indicated in paragraph of this section That challenge
proccdurc provides thati

Any third party may challenge the socially and
economically disadvantaged status of any individual
except an individual who has current 8a corti
fication from tho Small Business Administration presumed
to be socially and economically die advantaged if that
individual is an owner of firm certified by or cooking
certification from the certifying agency as
disadvantaged business The challenge shall be made in
writing to the recipient

With its letter the challenging party shall include
all information available to it relevant to
determination of whether the challenged party is in fact
socially and economically disadvantaged

The recipient shall determine on the basic of the
information provided by the challenging party whether
there is reason to believe that the challenged party is
in fact not socially and economically disadvantaged

If the reeipient determines that there is net reasen te
believe that the ehallenged paEty is net seeially and

economically disadvantaged the recipient shall so
inform the challenging party in writing This
terminates the nrnt-r-ciinri

ii If the recipient determines that
I__ILJtLieve that ..engea party is net socially and
eeenemieally disadvantaged the recipient shall begin
proceeding as provided in paragraphs and

of this paragraph



The recipient shall notify the challenged party in
writing that his or her status as socially and
economically disadvantaged individual has been
challenged The notice shall identify the challenging
party and cuinmarige the grounds for the challenge The
notice shall also require the challenged party to provide
to the recipient within reasonable time information
sufficient to permit the recipient to evaluate his or her
status as socially and economically disadvantaged
individual

The recipient shall evaluate the information
available to it and make proposed determination of the
social and economic disadvantage of the challenged party
The recipiont shall notify both parties of this proposed
determination in writing setting forth the reasons for
its proposal The recipient shall provide an opportunity
to the parties for an informal hearing at which they can
respond to this proposed determination in writing and in
pcrcon

Following the informal hearing the recipient shall
make final determination The recipient shall inform
the parties in writing of the final determination
setting forth the reasons for its decision

In making the determinations called for in paragraphsb35 and of this paragraph the recipient shall
use the standards sot forth in Appondili of this
subpart

During the pendeney of ehallenge under this
section the presption that the challenged party is
socially and economically disadvantaged individual shall

in offocit 49 Ffl

2.01.145 Annual Disadvantaged Business Goals

The Metro council shall by resolution each June
estabUsk anrua SB DBE ad E/WBE a1s.4 establish annual DBE

and IeeáIIy fü mtraes sepaate WBE goals for the
ensuing fiscal year Such annual goals shall be established
separately for construction contracts labor and materials
contracts personal services contracts procurement contracts and
USDOT assisted contracts regardless of type

Annual goals will be established taking into
consideration the following factors



projection of the number and types of contracts to be
awarded by Metro

projection of the number expetie and
E$s t1s and /WEs likely to be available to compete

the oxtrats oxportioo and typos of DBEo and WBEo
töbo avairablo to compote for the contractc

past results of Metros efforts under the Program

for USDOT-assisted contract goals existing goals of
other local USDOT recipients and their experience in
meeting these goals and

for locally-funded contract goalsetsting goals
other port land et olfta area ntracUnq aexies
oIcicting göaIc dföthor tortIand môtropöIitãn area
tracting agoncioc and their experience in meeting these
goals

Annual goals for USDOT-assisted contracts must be
approved by Uni---3 rtment of Transortr 49
23 45a

tJU11LLtJL avaii.aie inspeetien when they ae submitted
to USDOT or other federal agencioc They will be made available
for 30 days following publication of notice Public comment will
be accepted for 45 days following publication of the notice

Me lih notiee that the USDOT assisted

Metro will
locally fundod contract

.1
ton 10 dayc prior to

2.04.150 Contract Goals



prime oontr4ators must either aeet or eeed the specUic
qal ESVDE patti Dataoz prove t1at they have ntaIe gd
faith efforts to meet the goal prior to the time bids are opened ox
oposals ae du ae ejired utilize th
most ourerit list $s/Ds certified by the ecutive
DepartneAt in extteice at the tunG b4 oprn all of the
idders /prosers good aith efforts solicitations Thd annua1
à.Th 5flchb fÔ ccháll apply as
individual contract goals for construction contracts over $50000

The Liaison Officer may oct contract goal for any
contract other than construction contracts over $25000 The
setting of ouch contract goal shall be made in iting prior to the
solicitation of bids for ouch contract Contract goals for
contracts other than construction contraets over $50000 shall be
set at the diseretion ef the Liaison Officer and shall not be tied
necessarily to the annual goal for ouch contract typo

Even though no DBE/WBE geale are established at the time
that bid/proposal documents are drafted the Liaison Officer may
direet the inelusien of clause in any RFP or bid decuments for
any eentraet deseribed in this seetien whieh requires that the
prime contractor prior to entering into any oubcontractc make
good faith efforts as that term is defined in Section 2.04.160 to
achieve DEE/WEE partieipatien in the same goal amount as the
current annual goal for that contract typo-

Centraet geals may be eemplied with pursuant to Section
2.04.160 and/or 2.04.175 The extent to which DEE/WEE
participation will be counted toward contract goals is governed by
the latter section

2.04.155 Contract Award Critoriai

Te be eligible for award of eentraets containing
DEE/WEE goal prime eentraeters must either meet or exceed the
specifie goal for DEE and WEE participation or prove that they
have made geed faith efforts to meet the goal prier to the time
bids are opened er proposal are due Eidders/rrepesers are
required to utilize the most current list of DBEs and WEEs
certified by ODOT until December 31 1987 and thereafter by the
Executive Department in all of the bidders/preposers good faith
efforts solicitations The address where certified lists may be
obtained shall be included in all applicable bid/proposal
documents



tEiacts for which goals have been established shall requa.re all
bidders /propos ers to submit with their bids and proposals
flatement dLcatthg that they will comply with the contract goal

that they have made good faith torts as defined in Sections
.O4i66 or 2O4t7O to do so4-bAll invifationcito bid orrediIest

66orr6n 6r which goals have been
shall require all bidders/proposers to submit with their bids and
proposals statement indicating that they will comply with the
contract goal or that they have made good faith ef forts as defined
in Section 94460 to do co To document the intent to meet the
goals IalT bdder aWd rô3öéèrs äMII äômpléteái1d èñdbri
SpEia1 Contracts Compliance lonu and Sac lde said form with bid ox
proposal docuinents all bidderb and proposers shafl cônfploteMid
óñdObbThDiãtWâhtaged Business Program Compliance form and
include said form with bid or proposal documents The form shall
be provided by Metro with bid/proposal solicitations

whThh the ESB/DBE prritses rot to provide subcontratinq quotat tons
to other bidders/proposers are prohibiteth Agreements betwthn
btddV1i15 6s 1D 7WIWihTüfftiiff DEE/WEE promises not to
provide subcontracting quotations to other bidders/proposers are
prohibited

Apparent low bidders/propose
wakrwoxung day Thflowlng bfd opening or pdosal submission dat
when no public Qpenan conducted submit to Metro detailed
ES/bflE Utili2ation Porms listing names of rSfl/DEs who will be
btiliz ed and the nature and dollar amount of their part to ipation

.--
proposal submission date when no public opening is had submit to
Metro detailed DEE and WEE Utilization Forms listing names of DEEs
and WEBs who will be utilized and the nature and dollar amount of
thoir participation This form will be binding upon the
bidder/proposer Within five working days of bid opening or
proposal submission date obrdaers/6posemrrhan siThiniCff5
Mitr5 sld tiFCoiAgreement between the bidder/proposer and
ESWDBE subcontractors and supplien to be utilised in performance

the contract such bidders/proposers shall submit tci Metro
6I1Wb dt6fl6iio fAgreement between the bidder/proposer and DEE/WEE
subcontractors and suppliers to be utilized in performance of the
contract sample Letter of Agreement will provided by Metro
ThC ESB/DBE uflfliitthr Fãmnä shalt bvidrKetW iit
bid/proposal documents

icts a.-.4-...t .-.t....A



a7oposaL that the ESB/bBE goa1s were xot nat btit that goo
aith etort we efoned sbU submit wttex ev4ene
bood faith efforts wthiit two crking days bid opening
ppoa1 ubinissLoz in aadane wth Setiois 04 166

170 etro reserves the right to determine the sufficiency
ThoDB-ñd WBEvUti1iàtion Porind chall be providod

fl1th bid/propocal documontc

apparent low bidder/propocor who otatoc
bid/propooal that the DBE/WBE goalo wore not met but that good
faith efforto were performed ohall cubmit written evidence of ouch
good faith efforto within two working dayc of bid opening or
propocal oubmiocion in accordance with Section 2.01.160 Metro
recorvoc the right determine the cuff icioncy of ouch of forto

Except as provided in paragraph of this section
apparent low bidders or apparent successful proposers who state in
their bids/proposals that they will meet the goals or will show
good faith efforts to meet the goals comply with
paragraph or of this sectioni1i t1it

chall have their bido or propocalo rejected and
ibquired bid cecurity or bid bond In that event

the next lowest bidder or for personal erv ces con cts the
firm which scores second highest shall fL1 yfióI

ice1iibflity àf iheiow bidder/roposerithin t%o iayo_. thoTôw submit evidence
of goal compliance or good faith effort as provided above This
process shall be repeated until bidder or proposer is determined
to meet the provisions of this section or until Metro determines
that the remaining bids are not acceptable because of amount of bid
or otherwise

The Liaison Officer at his or her discretion may waive
minor irregularities in bidders or proposers compliance with
the requirements of this section provided however that the bid or
proposal substantially complies with public bidding requirements as
required by applicable law

ppiies to federally funded contracts only idders or Proposers th
flSDO55t Cfltat5 whith DBE oa1s apply must2 04 160
othrminatib Cood ffO



i% i3...I........_. flfltsm ____.S

DBE goalc rne11Ttii
with the applicable contract goal or show that good faith efforts
have been made to comply with the goal Good faith efforts should
include at least the following standards established in the
amendment to 49 CFR 23.45h Appendix dated Monday April 27
1981 showing of good faith efforts must include written
evidence of at least the following

Atteridae at ptesoflcitatLon or pid meetings
that wets ahedu1ed by Metro to imfrm diadvtaqd
business enterprises of contracting and subcontratixig or
ateaL spp1y porturu.tte av-aiLab1e oi the pet

an thitiôh prbid ôötinc that
.--LLU L.U .LILLULiLL uiu.dvantaged and women

un of contracting and cuboontracting or
material cupply opportunitioc available on the project

Advertisement in trade association gener
circulation minority and tradeoriented women Eocused
pub1iationswomcn focuc publicationc if any and through

-S owned newspaper or minority-owned trade
publication concerning the sub- contracting or material
supply opportunities at least 10 days before bids or
proposals are due

Written notification to reasonable number but no less
than five DBE firms that their interest in the contract
is solicited Such efforts should include the segmenting
of work to be subcontracted to the extent consistent with
the size and capability of DBE firms in order to vice
reasonable subcontracting opportunities acb bidder
huld send solitaUoi letters nvitui quGtes or
pioposa1s from firms on the segmexted poztics of the
work and pe 4aUy dribing Each bidder ohould cond
bôlTciTha tip rile ttöio ihiflñg teo or propocalo from DBE
firma cogmenting portionc of the work and opecifically
dcooribing as accurately as possible the portions of the
work for which quotes or proposals are solicited from DBE
firms and encouraging inquiries for further details
Letters that are general and do not describe specifically
the portions of work for which quotes or proposals are
desired are discouraged as such letters generally do not
bring responses It is expected that such letters will be
sent in timely manner so as to allow DBE sufficient
opportunity to develop quotes or proposals for the work
described

Evidence of follow-up to initial solicitations of
interest including the following



contacted

Exis xegaibng the 1ans ard speatiatorots theork be pefrme

tho namoo addronoo to1ophono
iiiinb ff ..-

all DBE contacted

docaription of the infoation provided to DBE fiD
regarding the piano and opeoifiaationo for portionc of the work to
be performed and

k- --- -..- roacono for non utilication ui. Lr
firmc if neededto meet the goal

Negotiation in good faith with DBE firms The bidder
shall not without justifiable reason reject as
unsatisfactory bids prepared by any DBE firms

Whereapplicable the bidder must provide advice and
assistance to interested DBE firms in obtaining bonding
lines of credit or insurance required by Metro or the
bidder

Overall the bidders efforts to obtain DBE
participation must be reasonably expected to produce
level of participation sufficient to meet Metros goals
and

The bidder must use the services of minority
community organizations minority contractor groups
local id eáirnjoiffy IiiñsW uiitànâofes and ether icentIec by th
Eautive tepartment Advocate for inorJty Women and
mertn Sniall BuSeSS that povthe atax ui the
aru1tinnt and placement of fls and WEs

Rp eIitf of iiaóf iine $xtibtthshU ot replace 6ubcontretor wIth another ubntrat
either bere crtract award or dur1g cortrct ponarce
pIthot Mett arovaL Prin oontrators whG repta
ubcoitractor shall replace such DBE subcontractor with another
cetfied DE subontractr ma1e good faith effotts descrbed
.flthe preceding section to



each federally assisted contract as follows

The total dollar value of prime ccmntract or
subcontract to be performed by DBE is counted toward the
applicable goal for contract award purposes as well as
annual goal compliance purposes

4etro shall count toward its contract goals portion
of the total dollar value of contract with an eligible
joirt venture equal to the percentage of the ownership
and control of the DBE business partner in the joint
venture4 ........ .. .. .. ........... .......

Metro shall count toward its contract goals only
expenditures by DBES that perform commercially useful
function in the work of contract DBE is considered
to perform commercially useful function when it is
espOn5ible for .exécütion of distinct element of the
work of contract and carrying out its responsibilities
by actually performing managing and supervising the work
.nvolved To determine whether bBE is .prforming
bonunercially useful function Netro shall era1uate the
amount of work subcontraôted industry practices and
other relevant factors

Consistent with normal industry practices DBE may
enter into suboontracts Tf OE contractor
subcontracts significantly greater portion of the work
of the contract than would be expected on the basis of
iormal industry practices the DBE.shall be presumed.not
to.be perfórming.a.commercially useful function The DBE
may present evidence to ietro to rebut this presumption
ctatc ándfëdôral mix 6riy buoinác bffiàcb
and other organizationo identified by the Executive
Dopartmonto Advocate for Minority and Women Bucineco
that pEovide ascistanee in the recuitinent and placement
of DBEc and WBEc

Biddeo peposes en loeally funded eentEaets to which
DBE/E goale apply shall achieve the applicable contract goal or
demonstrate that they have made good faith efforts to achieve the
goalc

THE FOLLOWINC TEXT WA6 MOVED

Metros deäision on the rebuttal of this presumption is subject to
review by USDOT for USDOT-assisted contracts



ccwt towatd ts disathrartaqed buies ga1
penditures for matriaIs and supp1is obtained from
bthe thai DBE suppLiers and maututer prova$e that
the 1E coitractor assumes the tctua1 and ontactha1
sponbility for the prvor th matera1 and
Eupplies

eto shall thnt Its eñire ependitur to an
natuev 4$ supU that pruoes cod fron1aw materias sibstantiaUy alters them befQre

eroeit of its expenditures to tflE supies that are not
proviieci that the DB uppUe pe rms

onnercialy useEul fution 14 the supply process

When UO1 nnds Ire ssed-thogh by Metf to oTaere6 DEE or WEE which proridoc both labor and
nIateriãIc may count toward itc dicadvantagod bucineco
goalo exponditurec for materialo and cupplio obtained
from other than DEE or WEE oupplioro and manufacturoro
provided that the DBE or WEE contractor aoceo the
actual and contractual reoponcibility for the provicion
of the matorialo and oupplioc

Metro ohall count ito entire enpenditure to DEE or
WEE manufacturer i.e oupplier that producee goode
from raw materialo or cubotantially altero them before
rocaic

Hetro.ohall count againot the goalo 60 percent of ite
oxpondituroc to DEE or WEE cupplioro that are not
manufacturero provided that the DBE or WEE oupplier
performc commercially uceful function in the oupply
proccoc

qj Wh T1flflP fainrir rr taooed throuah by Metrn nthnr
agncicc any contracts made with thoe funds and any DBE
participation in those contracts shall only be counted
toward Metros goals Likewise any USDOT funds
passedthrough to Metro from other agencies and then used
for contracting shall count only toward that agencys
goals Project managers responsible for administration
of pass-through agreements shall include the following
language in those agreements



tEáuiportat ion that minority business enterprises as definedir49
CFR Part 23 shafl have the maximwTi opporttrnity th participate in
the pertaxmance of contracts financed in whole or in part with
ederal funds under this agreement Policy It is the polic
df AthEF%Daaiftm óñt bfwTiàn ãibrtãtion that minority business
enterprisos as defined in 49 CEll Part 23 shall have the maximum
opportunity to participate in the performance of contracts financed
in whole or in part with federal funds under this agreement
Consequently 5f 4rcpoair 23 áj1j tth1
greement 41t

óThnsure that minority business enterprises as defined in 49 CPfl

part 23 have the iuanmum opporturdty to particIpate in thq
performance of contracts and suboontracts financed In whole or
part with federal Ainds pronded under this agreements the HBE
öqu iroiiieffs pf 49 CPWTäI 23 apply to this

MEE Obligation The recipient or its contractor agrebs
to ensure that minority business enterprises as defined in 49 CEll
Part 23 have the maximum opportunity to participate in the
performance of contracts and subcontracts financed in whole or in
part with federal funds provided under this agreement In this
regard all recipients or contractors shall take all necessary and
reasonable steps in accordance with 49 CFR Part 23 to ensure that
minority business enterprises have the maximum opportunity to
compete for and perform contracts Recipients and their
contractors shall not discriminate on the basis of race color
national origin or sex in the award and performance of
USDOTassisted contracts

pilies to locally funded oontracts Ra.dders Or ptopOsers On
tocally-funded contract to which EBB goals apply shall achieve the
applicable contract goal or demonstrate that they have made good
faith efforts to achieve the goal DEE VVor WnEparticipátien

dtWâflfliiádtfl hñual goals as follows

Except as otherwise provided below the total dollar
value of any contract which is to be performed by DEE
or WEE is counted toward meeting annual goals

The previsions of paragraphs through of
this section pertaining to contract goals shall apply
errn.nllr tn nnniil nnnln

THE PRECEDINC TEXT WAS MOVED



Good faith efforts shall include written documentation of at
least the following actions by bidders

that were sohednjed by ietro to intrnn BSas of
contractxn atd subcontractin9 or material supply
opportunities available on the project Attdndahce at

hIEbUngs that were
schedulod by Hotro to inform DEEs and WBEs of contracting
and subcontracting or material supply opportunities
available on the project

Documentation required Signature of representative of
bidder or proposer on prebid meeting attendance sheet

feasible units of the project to be performed by ESEs tq
riarease the likelihood participation by such
bnterprises Id6ntifyin and selectingspocific

feasible units of the project to be
nnrfnrmnd 1w DEEs or WBEs to increase the likelihood of

by such entororises

Minimum documentation required At least the
documentation required under subsection below

Advertisin in ataminim newspaper of general
circulation tiademiieaed puflEation alt tn1tj
orienteC or women.tocused publicat ton concerning the

pubcontractina or material supply oppottunaties cm the
projeQt at least ten 10 days before bids or proposa1
re due trade association minority and trade
Oiöiuiiöd women focused publications if any concerning
the subcontracting or material supply opportunities on
the project at least ten 10 days before bids or
proposa.. due1

Documentation required copies of ads published



that work or supply specialty then the solicitation mtist

pecialy.1 Droviding written notice colicitin cub
biaiipcalc to not baa than five DBEc or WBEG for
each cuboontracting or material cupply work item acboctod
purcuant to above not boo than ton 10 dayc before
bido/propocalo arc duc

If there are boa than five certified DBEc/WBEo hated
for that work or cupply opacialty than the colicitation
muct be mailed to at leact the nunthor of DBEc/WBEG hated
for that cpccialty The solicitation shall include
description of the work for which subcontract
bids/proposals are requested and complete information on
bid/proposal deadlines along with details regarding where
project specifications may be reviewed

Docum ntation guire
1ters sent th E$B aloiig with written statement froni

he befprosr that the letters weie sent
regular or cextUied mail not less than 10 days before
bds/rosal were due Copioc of1l cb1icittion
tt5 àn bong with written atatonient

from the biddor/propooor that all the botterc wore cent
by regular or certified mail not baa than 10 dayc before
bido/propocabo wore duo

Making not later than five days before
bids/proposals aredue tIwhMi xot reortd to the olotat.on letteis to
Ietermine if they would be stibniitting bids and/or to
anourge then to follow up phonc calic toll

no frecponded to the cobicitation
bottoro to detormino if they would be oubmittinci bido
rnd/pr to encourace them to do co

Minimum documentation required Log showing dates and
times of follow-up calls along with names of individuals
contacted and individuals placing the calls
è1ult iie fam eah to floM sitato
etter was seat and roculta attained froihoach
DBE/WBE to whom colicitation letter wac cent bid
submitted declined no response Iicinstth.oes \hre

bids we eted tie dlar amount the bd
aejected from the E$ must be indicated along tth the

ejeotiGtL and the dlLr ainout the
which was accepted for that subcortract or material
suppXy tem



organizations ninority contractor grciups Local state
federai bustes aIstane ffies azd the

rganLatins 1dntified by the Execntive 1epartment
dvoate Miity Women aAd EmGaix Bxnall Bue
that prolride assistance in the recruitment and placement
pf BSBIn iñctan6ôo hro DBEIWBE bidc wdrerojectdd
Ee.ôl lar amount of the bid rejected from the DBE/WBE
muct be indicated along with thoroacon for rejection and
tho dollar amount of the bid which wac accepted for that
ouboontract or material cupply item

Ucing the cervicec of minority community
organiationc minority contractor groupc local otato
and federal minority buoinooc acciotance of ficoc and
other organiationc identified by the Executive
Departmentc Advocate for Minority and Women Bucinooc
that provide acoictanco in the recruitment and piacomont
of DBEc and Ec where appU.cable adv.strLnbi gineibodLi or nsuranpe
FeZued by etro ot the biddefprooei advicing md
àOoidtinDà gild Töbtainiñ ITh of credit or
incuranco required by Metro or the biddor/propooer and
otherwise making ffors to encoirage pt1patThflijES whi.oh cou1L rGanabLy be expected to pue
ievel partiipat1an sufficient to meet the goals

making efforto to encourage participation by DBEc and
WEEC which could roaconably be expected to produce
level of participation cufficient tn oaln

Minimum documentation required Letter from
bidder/proposer indicating all special efforts made to
facilitate attainment of contract goals the dates such
actions were taken and results realized

Notwithstanding any other provision of this sectionopose ónáãt
wh.cb EB goaLa apply need xiot acept the btd an S8
bn any part iular subcontract or material supply item if
the bdde/ ppoer demonstrates that Ione t1e SB
submitting bids were the lowest responsible biddcrc and

rToTrTurdoa .W..W. 1hich DBE/WBE
goale apply need not accept the bid of DBE or WEE on
any particular cuboontract or material cupply item if the
bidder roocer demonotratec that none of the DBEc er

-- bidc were the lnwppt rtiponoiblWBEL cubmitti
responsive and qualified bidders/proposers that
particular subcontract item and that the subcontract item
was awarded to the lowest responsible responsive
bidder/proposer



Metro reserves the right to require additional written
documentation of good faith efforts and bidders and
proposers shall comply with all such requirements by
Metro It shall be rebuttable presumption that
bidder or proposer has made good faith effort to comply
with the contract goals if the bidder has performed and
submits written documentation of all of the above
actions It shall be rebuttable presumption that the
bidder has not made good faith effort if the bidder has
not performed or has not submitted documentation of all
of the above actions

Replacement of E$ Subcontractors Prime contractors
shall not replace an ESB subcontractor with another subcontractor
either before contract award or during contract performance
without prior Metro approval4 Prime contractor6 who replace an ESB
ubcontractor shall replace such ESB subcontractor with another
certified ES subcontractor or make good faith efforts as described
in the preceding sedtion to do so

itic LTp tb shall Tu ed to dith9he
ä.19àally firndèd contract as fó1lo

ubcôitract to be performedby ESB is cOunted toward the
applicable goal for contract award purposes as well as
annual goal cmpliance purposes

Betro shall count toward its contract goals portion
of the total dollar value of contract with an eligible

equal to the perCertage t1e ownership
and control of the ESB business partner the joint
venture4

Metro shall count toward its contract goals only
expenditures by ESEs that perform commercially useful
Eunction inthe wOrk of contractAn ESB..isCOflSjdEed
to perform commercially useful function when it is
responsible for execution of distinct element of the
work of contract and carrying out ts responsibilities
by actuaUyperformingIiianagingnd supervisingthe work
nvolved To determine whether an ESB is erforming

commercially useful function Metro shall evaluate the
amount of wOrk subcontracted industry practices and
other relevant factors



enter into subcontracts If an ES contsactor
subcontracts significantly greater portion of the work
of the contract than would be expected on the basis of
normal industry practices the ESB shall be presumed not
to be performing commercially useful function Ihe ESli

may present evidence to Ketro to rebut this presumption
Metros decision on the rebuttal of this presumption is
subject to review by the State Executive Department4

.AS EBB which provides both labof and materials may
count toward its emerging small business or ESH goals
expenditures for materials and supplies obtained from
other than E$B suppliers and manufacturers provided that
the EBB contractor assumes the actual and contractual
esponsibiIity for the provision of the materials and
supplies4

Metro shall count its entire expenditure to an EBB
manufacturer i.e supplier that produces goods from
raw materials or substantially alters them before
resale

Metro shall count toward the contract goals 60
percent of its expenditures to EBB suppliers that are not
manufacturers provided that the ESH supplier performs

or subcontract to be performed by MBES or wazs
Ls counted toward the applicable annual goal or contract
goal if specified



___1_ _--ULJ1JUUL1.ULUL wj..t..n Rofle bueOnEaee LLUU JJtLUf
eontEaet awaEd during eentaet pefeEmanee witheut
pie Hete appeval PEime eentaeteEs whe replaeea
DBE er WEE suboontraster shall replaee sueh DEE/WEE
subeentraeter with another eertified DEE/WEE
subeentraeter er make good faith efforts as deseribed in
the preceding cootion to do oo

2.04.170

Metro .chall develop and
to identify and assess DBE and WEE

THE FOLLOWING TEXT WAS MOVED

rocordkeoping cyotom

but not to both Metro shall choose the goal to which the contract
value is applied

____a___ rcplacc

__ip Ii
of the total

eligible joint venture equal to the pereentage of the
ewnership and eentrel of the disadvantaged er female
business partner in the joint venture.-



Metro chall count toward itc goalc only oxponditurec
to DBEc and WEEc that perform commercially ucoful
function in tho work of contract Zi DBE orWBE ic
concidorod to perform commercially ucoful function when
it ic rooponciblo for execution of diotinct element of
the work of contract and carrying out ito
rooponcibilitiec by actually performing managing and
uDorvicina work involved To dotormino whether

e_DBE or WBEic porrorming uu1Luuiu...iy UOOtU.L LUtiULiULL
Metro shall evaluate the amount of work subcontracted
industry practices and other relevant factors

Consistent with normal industry practices an IB or
WE may eater into subcontracts If an NEE or WRE
contractor subcontracts significantly greater p3rtion
of the work of the contract than would be expected on the
basLS normal industry practices the NBE or WflE shall

presumed not to be performing commercially useful
unction The MBE or WEE may present evidence to Metro
to rebut this presumption

An or WE which provides both labor and materials
may count toward ts goals expenditures or materials and
supplies obtained from other than ME or WEE suppliers
and inanufacturers provided that the MBE or WEE
contractor assumes the actual and contractual
reSpoflSibLlity Qr the provision the materi.als and
supplies

1etro shall count its entire expenditure to an ME or
WBE manufacturer i.e supplier that produces goods
from raw materials or substantially alters them before

Metro shall count toward the contract goals 60
percent of tts expenditures to MBE or WB suppliers that
are not manuiacturers provided that the MBE or WBE
supplier performs commercially useful function the
i.Pi1YP

...... ............................... ............................................ ............ .................. .... ......... .......

Red61s and Reports

tvietro shall develop and maintain recordkeeping systeiä
to .dentiy and assess ESB DBE MBE and WR participation in
contract awards DBE or WBE may enter into oubcontracto If
DEFFor WEEp öntractor oubcontractc cignificantly greater portion
of the work of the contract than would be expected on the baoio of
normal induotry practicco the DEE or WEE ohall be prooumod not to
be performing commercially ucoful function The DBE or WEE may
procont evidence to Metro to rebut thic preounption



THE RECEDINC TEXT WAS HOVEDi

THE FOLLOWINC TEXT WAS HOVEDi

prime contractors progress in achieving goals and affirmative
action efforts Specifically the following records will be
maintained

...t.....

DEEc ât il WBEbThflthmb dr 16ét1fE1e âiTddIiar
amount

description of the types of contracts awarded

éic
not met and reasons therefor

AU ESB DEE HEE and WEE records wi1lbe separately
ñiáliained Required ESEJ.DEE MBE and WEE information triilb
provided to federal agencies and administrators on request Tho
dütäñt ihidh dálo ware biöeodód or nOt thdt äñd reasons
thcrc for

All DEE and WEE recor
Required DEE and WEE informat cra
agencies and administrators on

The Liais Pffc.r shall repare reports at least
semiannually thfbEE Esratd WWEE paiciàtThxC ihThdethe
Thllwixi on DEE and WEE participation to inoludo tho following

the number of contracts awarded

categories of contracts awarded

dollar value of contracts awarded

percentage of the dollar value of all contracts awarded to
r%flfl IT.Tflfl .... 2. L.1 .s_2.. __...s __i_ ......s

LUU will be separately maintai---
ion will be provided to fed
request

1-s t...-. ..



2.04.175 Counting Dicadvantagod Buoinocc Participation Toward
Meeting Coalci

DBE/WBE participation chall be counted toward meeting the
goalo on each contract ac followci

Sub-loot to the limitatione indicated in paragrapho through
below the total dollar value of prime contract or

oubcontract to be performed by DBEC or WBEG ic counted toward the
applicable goal for contract award purpocec go well go annual goal
compliance purp0000

The total dollar value of contract to diogdvantaged
bucineoc owned and controlled by both dioadvantaged malee and
non dipadvantagod femalec ic counted toward the cioalc for
dicadvantaged buoineooec and women roopectively in proportion to
the percentage of ownorehip and control of each group in the
buoinccc

The total dollar value of contract with dioadvantagod bucineco
owned and controlled by dioadvantaged women ic counted toward
either the dicadvantagod bucineco goal or the goal for women

THE PRECEDINC TEXT nuvxvI

2.04.180 Compliance and Enforcement

Metro shall reserve the right at all times during the
period of any contract to monitor compliance with the terms of
this chapter and the contract and with any representation made by

contractor prior to contract award pertaining to DBE and WBE
participation in the contract

The Liaison Officer may require at any stage of contract
completion documerttd proof oiu the contraotQr actual SB/DE
attiipatioAdocumontod proof from the contractor of actual DBE
zuiiä iic ipation

Ordinance No 83 165 Sec 17 all previouo Ordinancoc repealed by
Ordinance No 87 216 Sec amended by Ordinance No 87 231
Soc



STAFF REPORT

ORDINANCE NO 91-391 AMENDING THE METRO CODE RELATING TO SPECIAL
CONTRACTING PROVISIONS RELATED TO PROCUREMENTS INVOLVING MINORI
TIES WOMEN AND EMERGING SMALL BUSINESSES

Date May 1991 Presented by Neil Saling

Factual Background and Analysis

Metro Code Section 2.04.030 and Sections 2.04.100 through 2.04.180
contain provisions which presently constitute Metros Disadvantaged
Business Program This program is the Metro outreach effort to encourage
utilization of minority and women owned enterprises in its contracting
activities The program includes guidelines for both locally funded as
well as federally funded or assisted contracts

In its 1988 Croson City of Richmond decision the Supreme Court found
special minority contracting program to be invalid based upon the lack

of demonstrated record of past discrimination Closer to home the
Federal District Court for Oregon sustained challenge by the Associated
General Contractors AGC against Multnornah County on similar grounds

The State of Oregon responded in October 1989 by passing HB-3001 which
had as its intent program of contracting opportunities aimed at

emerging small businesses thus creating race and gender neutral
program copy of General Counsels opinion on this Act is included as
Attachment

The existing Metro program includes no set-asides and has provisions
which have allowed it to continue without legal challenge to date Most
notably minority and women contractors must also be the low bidder to
successfully contract with Metro or be subcontractor to Metro prime
contractor This provision which was not contained in State or
Multnomah County programs puts all contractors on an even footing while
emphasizing the importance of the outreach effort to the minority and
women contractors

Metro at present is the only agency in the State of Oregon with
DBE/WBE program for locally funded projects Notwithstanding the
potential for Metro to continue to operate under its present program two
factors mitigate against doing so First the Metro definitions of DBEs
and WBEs which differed slightly from that of the State is no longer
operative and confusion exists Metro is in no position to assume
responsibility for contractor certification to perpetuate its own
definitions Second and more importantly given the policy direction by
the State Legislature toward emerging small businesses it is appropriate
that Metro follow suit for locally funded projects Continuation of the
present program in the face of the States action weakens Metros
defenses to legal challenge The Federal program for disadvantaged
business enterprise DBE however has not been changed



The General Counsel believes that it is appropriate to eliminate the
present Metro Code requirements for minority and women business
enterprise participation and in their place adopt program consistent
with State Law using participation by emerging small business as basis
for its goals

What is an emerging small business Chapter 1043 Oregon Laws 1989
defines an emerging small business ESB as follows

business with its principal place of business located
in the State of Oregon

business with average annual gross receipts over the
last three years not exceeding $2 million for construction
or $700000 for non-construction

business which has fewer than 20 employees

An independent business and

business properly licensed and legally registered in the State
of Oregon

About 90% of all ESBs now registered with the State were previously
listed in the DBE/WBE categories At the same time AGC estimates that
over 90% of its members could be ESBs indicating great potential for
ESE firms headed by males or .non-minority individuals

To implement the new Oregon Laws the State allowed its departments to
generate their own programs designating the Department of Higher
Education program as the State Model To date the Higher Education
model is not complete with ODOT seeming to be in the lead followed by the
General Services Administration Part of the ODOT success stems from
their need to comply with Federal guidelines Other agencies such as
Portland Community College and the Portland Development Commission which
will be mentioned later have embraced the ESB concept with new programs

Based upon the recommendation of General Counsel Metro began its program
revisions in June 1990 by convening citizen task force Those
participating included

Jack Kalinoskj AGC
Lina Garcia-Seabold Executive Dept
Sam Brooks Brooks Associates
Bruce Broussard The American Contractor
Willie Harris Federal Highway Admin
Scott Benge Benge Construction
Kevin Speliman Emerick Construction
Barrett Philpott Housing Authority of Portland
Margaret Garza IMPACT

Shirley Minor R.W Steel Associates
Jim Cason Pen Nor
Grace Gallegos IMPACT
Henry Peifrey Dirt Aggregate
Susan Panek Executive Department



The series of task force meetings brought forward the following key
issues

The present format of the Metro DBE/WBE program is confusing
Contractors find the provisions for Federally assisted projects
and locally funded projects to be similar but with key diffe
rences that must be highlighted The variance in the Federal
and Metro definitions of disadvantaged business enterprise
DBE is also source of confusion

It was suggested that Metro deal only with banks which have
liberal loan policy for minorities The counterpoint is that
Metro has responsibility to its constituents to pursue good
business practices If both goals are consistent then Metro
would deal with such banks

Pursuing program which emphasizes ESBs will lead to contracting
with larger number of firms to achieve the same dollar goal
This effort stems from the size limitation on ESBs which effec
tively places large minority or woman owned businesses outside
the program where they must compete with all other contractors
It is projected that it will generally require more ESBs to meet
given dollar goal than attempting to meet the same goal with MBE
and WBE firms which have much greater capabilities These large
firms would include Marmolejo Construction and Dirt and Aggregate
However should such large firms be successful
bidders they would count toward meeting annual minority and woman
business goals

While minority and women owned businesses make up large share of
ESEs at the present time this share may shrink as more non-
minority and/or male owned ESBs become registered The task force
believed that ESB goals should be expanded as the ESB pool grows
to preserve the MBE/WBE opportunities

Continuation and enhancement of the Metro outreach program is of

key importance Periodic conferences on upcoming Metro
contracting opportunities as well as mandatory pre-bid meetings
were suggested

The rules for contract award based on DEE or ESB participation
must be kept as simple as possible Awarding contracts based on
meeting MEE and WBE goals as well as ESE goals was unacceptable to
those in the position of prime contractors The description of

good faith efforts must be precisely defined and unequivocal

Prime Contractors did not wish provisions for negotiating with
ESBs to be included as it suggests bid shopping This terminology
is included in the State law but the practical applicability is
not clear



The task force found the Portland Development Commission PDC
Emerging Small Business Opportunity Program to be desirable
format While the PDC program is documented in much more
general form the key elements of that program have been
incorporated
into the Metro proposed program

In summary the proposed Metro Special Contracting Program provides for

program aimed at contracting with Disadvantaged Business
Enterprises which include enterprises owned and operated
by women for federally assisted procurements

program which mandates efforts by Metro prime contractors to
include Emerging Small Business subcontractors in contracts with

Metro

program which mandates efforts to include Minority Business
Enterprises and Women-Owned Business Enterprises in Metro
procurement activities

Establishment of annual participation goals for ESB DBE
MBE and WEE firms

Establishment of contract award criteria based on DBE or ESB
participation to include description of acceptable good faith
efforts

NOTE The proposed Ordinance No 91-391 was originally prepared
for submission to the Council in early April 1991 Prior
to inclusion on the Council Agenda for First Reading the
attached letter from the AGC was received Attachment
As the AGC is major factor in the construction
contracting arena the proposed Ordinance was temporarily
withdrawn pending AGC input

The AGC proposal as summarized in my April 29 1991 letter
to Jack Kalinoski Attachment recommends substituting
set-asides for emerging small businesses for the proposed
system of goals and good faith efforts to attract small
businesses as sub-contractors These set-asides would be
placed in effect for contracts less than $100000 and
Oregon Certified ESB contractors would be selected from
designated economically disadvantaged areas within the
Metro district boundaries



As this AGC proposal was not brought forward during the
Task Force deliberations it cannot be recommended as
Task Force product The proposal does have merit in its
simplicity and its direct application to emerging small
businesses The AGC input should be considered minority
report however Council should be prepared to hear strong
testimony in its favor

EXECUTIVE OFFICERS RECOMMENDATION

The Executive Officer recommends approval of Ordinance No 91-391



ATTACHMENT

Date December 1989

To Ray Phelps Director of Finance Administration

From Daniel Cooper General Counsel

Regarding HB 3001 Oregon Lws 1989 Chapter 1043

At your request have reviewed the provisions of Chapter 1043
Oregon Laws 1989 hereinafter referred to as the act which
became effective on October 1989 You have asked that
review the act and advise you of the effect the.acthas on the
provisions of the Metro Code regarding
DBE/WBE particiation in Metro contraots copy of the act is
attached

The act makes significant changes to state law and mandates new
policy direction Section 10 of the act contains mandate for
all public agencies in the state taggressieLy pursue
çolicies -ito flCOu ageui1izataonof er.g Smai-1-Businesses
While the policy direction established by Section 10 of the act
contains no penalties for violatiàn thereof it should not be
disregarded

Section 10 of the act states

Public agencies shall aggressively pursue policy of
providing opportunities for available contracts to
emerging small businesses and shall cooperate with the
Advocate for Minority Women and Emerging Small
Business to determine the best means by which to make
such opportunities available

To carry out this directive the act has defined Emerging SmallBusiness and requires the State Advocate for Minority Women and
Emerging Small Businesses formerly the Advocate for Minority and
Women Business to certify businesses that apply for this
designation if they meet certain criteria established by the act
The criteria are racial and gender neutral

Further the act amends ORS 279.059 by %EIetThg-prévious

and in its
place adopts the following new subsection ORS 279.0591
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public contracting agency may require bidder to
subcontract some part of the contract to or obtain
materials to be used in performing the contract from
business enterprise that is certified emerging small
business

ORS 200.0451 and clarify that any treq1jentsLfor
Emerging Smafl Business participation adopted pursuant to ORS
279.O591 are ineffect goals and not set asides Bidders
are entitled to demonstrate good faith efforts to meet the
requirements based on similar criteria previously mandated for
determining compliance with Minority and Women Business
participation requirements

In addition Section of the act states that

public contracting agency may require bidder to
subcontract some part of the contract to or obtain
materials to be used in performing the contract from
certified emerging sniailbusinessesthatas
xduUfied by the publac contractingagentyJocate

depressed areas as.designatedby theEconomic
Development Department in cooperation with the
Employment Division of the Department of Human
Resources

This section apparently creates additional authority for local
government to set requirements for utilizing certain emerging
small businesses in public contracts that would not be subject to
the good faith efforts test presently contained in ORS 200.045
This conclusion is not free from doubt Itisposs.ible.to

sma11businesses that are located in .ordraw.thejr workforces
from within economically depressed areas This is in contrast to
the other requirements for utilizing emerging small businesses
pursuant to ORS 279.059 which cannot be established as true set
asides but rather must be in the form of goals for which bidders
must make good faith efforts

Another key provision of the act that is new is ORS 279.0592

public contracting agency na.y require that
contract be awarded to responsible bidder as defined
in ORS 200.005 and 200.0453
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ORS 200.00511 defines responsible bidder as

Responsibiebiddér means one who in the détermination
MinorityWomenand

merqingSmailBtisinesses has undertaken both the
policy and practice of actively pursuing prticipation

in all bids both
public and private submitted such bidder

ORS 200.0453 sets for 10 different criteria for determining
whether or not bidder has acted as responsible bidder

To determine whether bidder is responsible
bidder the performance of all the following actions
constitutes rebuttable presumption that the bidder is
responsible It shall be rebuttable presumption that
the bidder is not responsible if the bidder has not
acted consistently with the actions described in this
subsection Bffortscthatare ere1y superficiaL are

The bidder
eengs4that were scheduled by the contracting agency to
inform of contracting
and subcontracting or material supply opportunities
available on the project

The bidder identified and selected specific
economica1Lyfeasib1e units of the project to be performed
by in order to
increase the likelihood of participation by such
enterprises

The bidder dvértidin general circulation trade
association minorityanthtradeorientedjwomen-.focus
publications if any concerning the subcontracting or
material supply opportunities

The bidder provided written notice to reasonable
number of specificminorityor womenbusiness enterprises
identified from list of certified minority or women
business enterprises provided or maintained by the Executive
Department for the selected subcontracting or material
supply work in sufficient time to allow the enterprises to
participate effectively
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The bidder followed up initial solicitations of
interest by contracting the enterprises to determine with
certainty whether the enterprises were interested

The bidder provided interested minorityor women
business enterprises with adequate information about the
plans specifications and requirements for the selected
subcontracting or material supply work

The bidder negotiated in good faith with interested
capable and competitive minority orwomen business
enterprises submitting bids

Where applicable the bidder advised and made efforts
to assist interested ninority or women business enterprises
in obtaining bonding lines of credit or insurance required
by the contracting agency or contractor

The bidders efforts to obtain minority or women
business enterprise participation were reasonably expected
to produce level of participation sufficient to meet the
goals of the public contracting agency and

The bidder used the services of minority conmnmity
organizations minority contractor groups local state and
federal minority business assistance offices and other
organizations identified by the Advocate for Minority Women
and Emerging Small BUsiness that provide assistance in the
recruitment and placement of disadvantaged minority or
women business enterprises

This provision goes beyond the provisions of Section 11 of the
act which create prohibition against discrimination by allowing
contracting agencies to in effect require affirmative action in
subcontracting for all of their prospective contractors
However the act leaves the detennination.of who is responsible
bidder in the hands of the Advocate for Minority Women and
Emerging Small Businesses and sets forth no procedures for how
that determination would be made

The act is silent in several respects regarding implementing the
responsible bidder provisions The act does not specify any
time period for the Advocate to make such determination
whether she will develop list of responsible bidders who would
then be the only ones eligible to bid on public contracts subject
to this requirement or whether she would be available to decide
on casebycase basis whether bidder has acted as
responsible bidder in the past Given the limited time generally
available after bid opening the volume of public contracts done
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in this state and the documentation required to determine
whether or not contractor has been responsible bidder it is
unclear to me how this program would work

Prior to the effective date of the act the Metro program Metro
Code Chapter 2.04.100 et seq established requirements that
contractors either meet goals established by Metro for
participation by DBE/WBEs as subcontractors or demonstrate that
they had made good faith effort to do so The Code provisions
describe what evidence is to be considered as to whether or not
bidder had made good faith ef fort to comply with the goals

The Metro program.Was..1jmitedby the previous provisions of ORS
chapter 200 and ORS 279.059 in two respects Pursuant to former
ORS 200.065 Metro was requiredto accept the certificationof
businesses by the State of Oregon as either being Disadvantaged
Business Enterprises or Womenowned Business Enterprises as
conclusive Metro could not have its own separate certification
program This limited Metro in its ability to adopt definitions
of DBE/WBE different from the definitions that were contained in
state law Thus provisiorisof.. the Metro Code -whichdefined
DBEs/WBEs- in asiightly different 1nannrthanprovided..jn..state
Law wererendered inoperative by this provision by state law
adopted by the 1987 Legislature Further ORS 279.059 limited
all local governments that established programs for participation
by DBES/WBEs by limiting their ability to establish set aside
programs The effect of the former provisionsof ORS 279.059 was
to require that whenever locél agency established requirement
for participation the requirement must be considered goal
4Contracts must be awarded to low bidders who did not meet-the
goals but who nevertheless were able to establish they had made
good faith efforts to do so

In addition the Metro program was subject to challenge ow
federal constitutional basis for the same reasons that successful
challenges had been mounted against the Multnoxnah County program
by the Oregon Chapter of the Association of General Contractors
and found invalid by the Federal District Court for Oregon in
1988 as well as for the reasons set forth in the Supreme Court
opinions in the Crosan City of Richmond decision referred to
in your inquiry to me While those two court decisions place the
Metro program in jeopardy the provisions of the Metro programwhich create an exemption from finding lack of good faith where

bidder can demonstrate that all subcontraäts were awarded to
the Lowest.responsive responsible bidder as conclusively
demonstrating good faith are significant distinction from the
programs found unconstitutional in the Muitnoinab County and
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Riôhmoj cases and are grounds to distinguish the Metro programfrom such aátions

While Metro cn legally Continue to maintain its existingminority and women business enterprise program t1ias positiveduty toflo
iflclude..emergjng small businesses withjn thatprogram Since the adoption of lhe act Portland CommunityCollege which was the only other local governme in Oregonbesides Metro to maintain DBE/WBE program for nonfederallyfunded projects rhasbeen advised by its attorney to discontinuethe.program in order to comply with the act disagree with thereasoning used to reach the Conclusion leading to the advice butconcur ln.the result

Given that the policy direction by the Legisjatu has been todeeluphasize the previous direction to encourage participation bywomen and minority businesses by establishing goals forparticipation the i4etro Code shouid be amended to incorporatethe neweinergjng small business program Apo1ióydetejñatjonneeds to.be.made. as to what goal levels shou1dbe set and whetherornot the-opportunjty for Using set asides rather than goals forcertain emerging small businesses located in or drawing theirworkforces fronieconomicaiiy depressed areas should beimplemented As part of this Code amenthnent recommend thatgiven the risk of litigatiOn.5j inherent based on the Richmondand Multnomah County cases and the change in direction set bythe Legis1atu it would be appropriate to eliminate the presentMetro Code requirem5 for minority andwomen businessenterprise particjpatjon and instead adopt the state programUsing the emerging small business category as the category onwhich to base goals

Because of the ñfcertainties as to how the responsible bidderprogram can be iluplementeagjven the need for short timelines indetermining who to award contracts to and the need to securebroad competition for contracts in order to keep pricesreasonable and given the fact that there are no implementingregu1ati5 adopted at this point lrecomnend await and seeapproach on any decision to require that bidders on Metrocontracts be deteined as being responsible bidders by theAdvocate forxinority Women and Emerging Sma1 Businesses Ifthe responsible bidder program can be set forth in coherentfashion and determination can be made that it will not have anadverse impact on Metros budget by eliminating neededcompetition on public bids then such program certainly canwork as Constitutionally Sound way to ensure that minorities
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and women have equal opportunity to subcontract on contracts put
up for public bid

DBC/gl
1009

Attachment



ATTACHMENT

Associated General Contractors

OregonColumbia Chapter
Naionat AGCA4xd Vrnnng Chapw Prdi an WeCare Award Recpnt

April 18 1991

Neil Saling

Director Regional Facilities

Metropolitan Service District

2O SW First

Portland OR 97201

Dear

This letter is intended to address the proposed Metropolitan Service Disnict

ordinance requiring subcontracting by successful bidders to Minority Women and
Disadvantaged as well as Emerging Small Businesses

AGC is of the opinion the past practices of Metro and its contractors have not
satisfied the goals of providing eater opportunities to the smaller disadvantaged
firms And AGC also is of the opinion the proposed ordinance wifi not further

those goals

It is for those reasons AGC suggests consideration of the alternative described
herein

Importantly ORS 200.090 states

Public agencies shall agessive1y pursue policy of providing
opportunities for available contracts to emerging small businesses
and shall cooperate with the Advate for Minority Women and

Emerging Small Business to determine the best means by which to
make such opportunities available

We do not believe there is any merit is discussing the reasoning for the choice of
the contracts in the statute Suffice it to say we believe the words contracts
and subcontracts are synonymous for the purpose of the statute

The Metropolitan Service Disnict is mandated by federal statutes and regulations
to require bidders to subcoaact work on some if not all federally assisted

projects to Minority and Women Business Enterprises Metro should adopt one
ordinance for this purpose separately detailing the method by which Metro plans
to satisfy these specific requirements as well as the conditions to be inwosed
upon bidders for public contracts containing subcontracting requirements This
ordinance should not contain additional requirements for ESB subcontracting
Indeed many certified ESBs are also certified MBEs or WBEs



Neil Saling 04/18/91

Metropolitan Service District Page

Metro has statutoiy obligation to make contract opportunities available to ESBs Metro also

has responsibility to be of service to its constituents Metro does not have an obligation to

require bidders to subcontract work or services to ESBs Metro also has responsibility to make

every effort to construct public improvements at the least cost to the District ORS 279.023

separate Metro affirmative action ordinance should be adopted containing the following

provisions with respect to projects that are not federally aided

Selected public improvement maintenance or service contracts not exceeding

$100000 in estimated cost ma be set aside for exclusive bidding by Emerging

Small Businesses

For these contracts Metro may waive the requirement for surety bond from the

successful bidder but only in those instances where the bidder could not secure

bond and Metro agrees to accept all the normal responsibilities of surety

Bids will be accepted onlr from Oregon certified ESBs who reside in or whose

office is located in designated economically disadvantaged area within the

Metro district boundaries such as those designated by the City of Portland

The value of all this seems to be apparent

Bidders for larger contracts are not burdened with two subcontracting

requirements DBE and ESB

Metro is satisfying its federal obligations with respect to subcontracting

Metro is satisfying its statutory requirements to provide opportunities to ESBs as

prime contractors which is an important distinction as compared to

subcontracting

Metro is providing distinct service to promote the economic welfare of its

constituents

AGC is considering series of seminars for Emerging Small Businesses designed to follow the

contents of Contractors Management Guide which was produced by our members earlier this

year Those who would contract with Metro will greatly benefit if they participate

The AGC is of the opinion that government and industry should work closely together to find

solutions for the problems that have resulted from these types of affirmative action programs

For this reason we pledge our cooperation in the development of this alternative to the ordinance

under consideration
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The AGC has policy in opposition to set asides for public contracts Because of this the

proposal contained herein should be considered as preliminary subject to approval of our Board

of Directors on April 26

yours

Jack Kalinoski

Executive Director
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April 29 1991

Metro is in the process of analyzing your proposal and
determining the potential impacts of accepting all or
part of your proposal At the same time let me make
some observations from the contents of your April 18th
letter

Provisions for hiring of DBE subcontractors are
applicable onii to contracts which are wholly or
partial1yfunded with Federal funds Such contracts
constitute very small percentage of Metros fotal
contracting program DBE provisions would not apply to
locally finded contracts-under--the proposed Metro
program

Jack Kalinoski
Executive Director
Associated General Contractors
Oregon-columbia Chapter
9450S Commerce Circle Suite 200
Wilsonvjlie OR 97070

Re Proposed Metro DBE/ESB Ordinance

Dear Jack

Thanks for your April 18 1991 letter addressing the
proposed Metro DBE/ESB program For your information
have enclosed copy of the draft staff report which was
originally to accompany the proposed program when
submitted to the Metro Council While it will now
require some revision it does provide some insights into
Metros approach to modified program for contracting
with minorities wen andsmall businesses

Subject to your corrections Iinterpret the primary
thrust of.your proposal to be the eliminationfrom-Metro
contracts goals for sub-contracting with Emerging Sinai

--Businesses E5B In the place of goals AGC recommends
program of set-asides for exclusive bidding by Oregon

certified ESBS who do business from location in
designated economically disadvantaged area within the
Metro district boundaries The AGC proposal would
eliminate the need for contractors to pursue good faith
effortsto_secureEsB sub-contractors on large locally
funded contracts

Reckdpeper
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Metro proposes to inclide provisions requiring its
departments to contact minority and womanowned
businesses in their search for contractors key
change in theproposed program is that satisfaction of
goals for contracting with MBEs or WBEs would be no
longer pre-requisite for contract award MBE WBE
goals for the agency would be established as benchmarks
to measure the participation of such firms but not be

requirement on contractors

The concept of -Small Businesses Set-Asides is well
established in.the Federal.sector and-operates
.independentlf.the programs fostering contracts with
DBEs The degree to whichOregon.chooses to emphasize
firm smallness-over special considerations based on
race and gender will probably not become apparent until
some of the .1argèrState..agencies produce their final
programs ---

would.appreciateañy.feedback yournay have and am
looking forward to final AGC recommendation following

your AprjL2._i991Bóard.of Directorsmeeting Also
any comments by .the Advocate for Minority Women and
Emerging-Small Busnesses which you have received would
be appreciated..

egional Facilities

NES jp

Enclosure

cc Dick Engstrom Deputy Executive Director
Dan Cooper General Counsel



ATTACHMENT

2.04.100 Special Contracting Programs Purpose and Authority

It is the purpose of this portion of the Metro Code
Sections 2.04.100 through 2.04.180 to establish and
implement programs to encourage the utilization by Metro of
emerging small businesses minority/women-owned businesses and
businesses owned by disadvantaged individuals by creating for such
businesses the maximum possible opportunity to compete for and
participate in Metro contracting activities

Metro Code Sections 2.04.100 to 2.04.180 shall be known
and may be cited as the Metro Special Contracting Program
hereinafter referred to as the Program

2.04.105 Policy Statement

Through this Program Metro

expresses its strong commitment to provide
maximum contracting opportunity to emerging small
businesses minority/women owned businesses and
businesses owned by disadvantaged individuals

informs all employees governmental agencies
.and the general public of its intent to implement this

policy statement and

assures conformity with applicable federal
regulations as they exist or may be amended

Through this program Metro provides equal access and
opportunity to all persons to participate in the projects programs
and services of Metro Metro and Metro contractors will not
discriminate against any person or firm on the basis of race
color national origin sex sexual orientation age religion
physical handicap political affiliation or marital status

The policies practices and procedures established by
this chapter shall apply to all Metro departments and project areas
except as expressly provided in this chapter

Metro accepts and agrees to the statements of 49 CFR
23.43a1 and and said statements shall be included in all
USDOT agreements with USDOT subrecipients and in all USDOT assisted
contracts between Metro or USDOT subrecipients and any contractor

Bi



2.04.110 Definitions For purposes of this Program the following
definitions shall apply

APPLICANT -- one who submits an application request or
plan to be approved by USDOT official or by Metro as condition
to eligibility for Department of Transportation USDOT financial
assistance and application means such an application request
or plan

CONSTRUCTION CONTRACT -- means contract for
construction of buildings or other facilities and includes
reconstruction remodeling and all activities which are
appropriately associated with construction project

CONTRACT -- means mutually binding legal relationship
or any modification thereof obligating the seller to furnish
supplies or services including construction and the buyer to pay
for them For purposes of this Program lease or purchase order
of $500 or more is contract

CONTRACTOR -- means the one who participates through
contract or subcontract in the Program and includes lessees

DISADVANTAGED BUSINESS ENTERPRISE or DBE -- means
small business concern which is at least 51 percent owned by one
or more socially and economically disadvantaged individuals or
in the case of any publicly-owned business at least 51 percent of
the stock of which is owned by one or more socially and
economically disadvantaged individuals and whose management and
daily business operations are controlled by one or more of the
socially and economically disadvantaged individuals who own it
Women and minorities are rebuttably presumed to be disadvantaged

EMERGING SMALL BUSINESS or ESB-means

business with its principal place of business
located in the State of Oregon

business with average annual gross receipts over
the last three years not exceeding $2 million for
construction or $700000 for nonconstruction

business which has fewer than 20 employees

4An independent business and

business properly licensed and legally registered
in the State of Oregon

EXECUTIVE DEPARTMENT -- means the State of Oregons\
Executive Department

B2



JOINT VENTURE -- is defined as an association of two or
more businesses to carry out single business enterprise for
profit for.which purpose they combine their property capital
efforts skills and knowledge In joint venture between an ESB
DBE or HBE/WBE and non-ESB non-DBE or non-MBE/WBE the ESBDBE
or MBE/WBE must be responsible for clearly defined portion of the
work to be performed and must share in the ownership control
management responsibilities risks and profits of the joint
venture joint venture must receive Metro approval prior to
contract award

LABOR AND MATERIALS CONTRACT -- is contract including
combination of service and provision of materials other than

construction contracts Examples may include plumbing repair
computer maintenance or electrical repair etc

MINORITY OWNED BUSINESS or MBE means small business
concern which is at least 51 percent owned by one or more
minorities or in the case of any publicly-owned business at least
51 percent of the stock of which is owned by one or more minorities
or women and whose management and daily business operations are
controlled by one or more such individuals

PERSONAL SERVICES CONTRACT -- means contract for
services of personal or professional nature

PROCUREMENT CONTRACT -- means contract for the
purchase or sale of supplies materials equipment furnishings or
other goods not associated with construction or other contract

RECIPIENT means any entity public or private to
whom USDOT financial assistance is extended directly or through
another recipient for any program

SMALL BUSINESS CONCERN -- means small business as
defined pursuant to Section of the Small Business Act and
relevant regulations promulgated pursuant thereto

USDOT ASSISTED CONTRACT -- means any contract or
modification of contract between Metro and contractor which is
paid for in whole or in part with USDOT financial assistance

B3



USDOT FINANCIAL ASSISTANCE -- means financial aid
provided by USDOT or the United States Railroad Association to
recipient but does not include direct contract The financial
aid may be provided directly in the form of actual money or
indirectly in the form of guarantees authorized by statute as
financial assistance services of Federal personnel title or other
interest in real or personal property transferred for less than
fair market value or any other arrangement through which the
recipient benefits financially including licenses for the
construction or operation of Deep Water Port

WOMEN OWNED BUSINESS or WBE- means small business
concern which is at least 51 percent owned by one or more women or
in the case of any publiclyowned business at least 51 percent of
the stock of which is owned by one or more women and whose
management and daily business operations are controlled by one or
more such individuals

2.04.120 Liaison Officer

The Executive Officer shall by executive order
designate Special Contracting Liaison Officer and if necessary
other staff adequate to administer the Program The Liaison
Officer shall report directly to the Executive Officer on matters
pertaining to the Program

The Liaison Officer shall be responsible for developing
managing and implementing the Program and for disseminating
information on available business opportunities so that ESBs DBEs
and MBE/WBEs are provided an equitable opportunity to bid on Metro
contracts In addition to the specific responsibilities of the
Liaison Officer all department heads and program managers shall
have responsibility to assure implementation of the Program

The liaison officer may waive certain provisions in
implementing the Program in so far as they do not materially
deviate from the intent of the Program and are beneficial to the
District

2.04.125 Directory directory of ESBs DBEs and MBE/WBEs
certified by the Executive Department shall be maintained by the
Liaison Officer to facilitate identifying such businesses with
capabilities relevant to general contracting requirements and
particular solicitations The directory shall be available to
contract bidders and proposers in their efforts to meet Program
requirements
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2.04.130 Minority-Owned Banks Metro will seek to identify
minority-owned banks within the policies adopted by the Metro
Council and make the greatest feasible use of their services In
addition Metro will encourage prime contractors subcontractors
and consultants to utilize such services by sending them brochures
and service information on certified DBE/MBE banks

2.04.135 Affirmative Action and Equal Opportunity Procedures
Metro shall use affirmative action techniques to facilitate ESB
DBE and MBE/WBE participation in contracting activities These
techniques include

Arrange solicitations time for the presentation of
bids quantities specifications and delivery schedules so as to
facilitate the participation of ESBs DBE5 and MBE/WBEs

Refer ESBs DBEs and NBE/WBEs in need of management
assistance to established agencies that provide direct management
assistance to such businesses

Carry out information and communications programs on
contracting procedures and specific contracting opportunities in

timely manner with such programs being bilingual where
appropriate

Distribute copies of the Program to organizations and
individuals concerned with ESB DBE and MBE/WBE programs

Review the Program periodically with department heads
to insure that they are aware of the Program goals and desired
activities on their parts .to facilitate reaching the goals
Additionally departmental efforts toward and success in meeting
ESB DBE and MBE/WBE goals for department contracts shall be
factors considered during annual performance evaluations of the
department heads

Monitor and assure that Disadvantaged and Women Business
Enterprise planning centers and likely ESB DBE and MBE/WBE
contractors are receiving requests for bids proposals and quotes

Study the feasibility of certain USDOT-assisted
contracts and procurement being set aside for DBE participation

Distribute to potential ESB DBE and MBE/WBE contractors
lists of the types of goods and services which Metro regularly
purchases

B5



Establish an interdepartmental Contract Management
Committee which will meet regularly to monitor and discuss among
other issues potential ESB DBE and MBE/WBE participation in
contracts In an effort to become more knowledgeable regarding
ESB DBE and MBE/WBE resources the committee shall also invite
potential ESB DBE and MBE/WBE contractors to attend selected
meetings

Require that at least one DBE or MBE/WBE vendor or
contractor be contacted for all contract awards which are not
exempt from Metros contract selection procedures and which are
for more than $500 but not more than $25000 in the case of
nonpersonal services contracts and for more than $2500 but
not more than $25000 for personal services contracts The Liaison
Officer may waive this requirement if he/she determines that there
are no DBE5 or MBE/WBEs on the certification list capable of
providing the service or item For contracts over the dollar
amounts indicated in this section all .kno DBEs and WBEs in the
business of providing the service or items required shall be
mailed bid or proposal information

The Executive Officer or his/her designee may establish
and implement additional affirmative action techniques which are
designed to facilitate participation of ESBS DBEs and MBE/WBEs in
Metro contracting activities

2.04.140 Certification

To participate in the Program as ESB DBEor MBE/WBE
contractors and subcontractors must have been certified by the
State.of Oregon Executive Department as being qualified and meeting
the.criteria to be designated as either ESB DBE MEE WBE or any
combination thereof

Prospective contractors or subcontractors which have
been denied certification by the Executive Department may appeal
such denial pursuant to applicable law However such appeal shall
not cause delay in any contract award by Metro Decertification
procedures for tJSDOTassisted contractor or potential contractors
will comply with the requirements of Appendix Section by Section
Analysis of the July 21 .1983 Federal Register Vol 45 No 130

45287 and will be administered by the Executive Department

Challenges to certification or to any presumption of
social or economic disadvantage shall be made directly to the
Executive Department in conformance to applicable law and
regulations
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2.04.145 Annual Participation Goals

The Metro Council shall by resolution each June
establish annual ESB DBE and MBE/WBE goals Such annual goals
shall be established separately for construction contracts labor
and materials contracts personal services contracts procurement
contracts and USDOT assisted contracts regardless of type

Annual goals will be established taking into
consideration the following factors

1projection of the number and types of contracts to be
awarded by Metro

projection of the number expertise and types of
ESBs DBEs and MBE/WBEs likely to be available to compete
for the contracts

past results of Metros efforts under the Program

for USDOT-assisted contract goals existing goals
of other local USDOT recipients and their experience in
meeting these goals and

for locally-funded contract goals existing goals
of other Portland metropolitan area contracting agencies
and their experience in meeting these goals

Annual goals for USDOTassisted contracts must be
approved by the United States Department of Transportation 49 CFR
23.45g3 Metro will publish notice that the USDOT-assisted
contract goals are available for inspection when they are submitted
to USDOT or other federal agencies They will be made available
for 30 days following publication of notice Public comment will
be accepted for 45 days following publication of the notice

Metro will publish notice regarding proposed
locally-funded contract goals not later than ten 10 days prior
to adoption of the goals

2.04.150 Contract Goals

Specific contract goals will be set on contract by contract
basis by the Liaison Officer taking into consideration the
established annual goals the potential subcontracting areas and
the availability of ESB DBE and HBE/WBE firms
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2.04.155 Contract Award Criteria

To be eligible for award of contracts containing EBB
DBE goals prime contractors must either meet or exceed the
specific goal for ESB/DBE participation or prove that they have
made good faith efforts to meet the goal prior to the time bids are
opened or proposals are due Bidders/Proposers are required to
utilize the most current list of ESBs/DBEs certified by the
Executive Department in existence at the time of bid opening in all
of the bidders/proposers good faith efforts solicitations The
address where certified lists maybe obtained shall be included in
all applicable bid/proposal documents

All invitations to bid or requests for proposals on
contracts for which goals have been established shall require all

bidders/proposers to submit with their bids and proposals
statement indicating that they will comply with the contract goal
or that they have made good faith efforts as defined in Sections
2.04.166 or 2.04.170 to do so To document the intent to meet the
goals all bidders and proposers shall complete and endorse
Special Contracts Compliance form and include said form with bid
or proposal documents The form shall be provided by Metro with
bid/proposal solicitations

Agreements between bidder/proposer and an ESB/DBE in
which the ESB/DBE promises not to provide subcontracting quotations
to other bidders/proposers are prohibited

Apparent low bidders/proposers shall by the close of
the next working day following bid opening or proposal submission
date when no public opening is conducted submit to Metro detailed
ESB/DBE Utilization Forms listing names of ESB/DBEs who will be
utilized and the nature and dollar amount of their participation
This form will be binding upon the bidder/proposer Within five
working days of bid opening or proposal submission date such
bidders/proposers shall submit to Metro signed Letters of Agreement
between the bidder/proposer and ESB/DBE subcontractors and
suppliers to be utilized in performance of the contract sample
Letter of Agreement will be provided by Metro The ESB/DBE
Utilization Forms shall be provided by Metro with bid/proposal
documents

An apparent low bidder/proposer who states in its
bid/proposal that the ESB/DBE goals were not met but that good
faith efforts were performed shall submit written evidence of such
good faith efforts within two working days of bid opening or
proposal submission in accordance with Sections 2.04.166 or
2.04.170 Metro reserves the right to determine the sufficiency
of such efforts
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Except as provided in paragraph of this section
apparent low bidders or apparent successful proposers who state in
their bids/proposals that they will meet the goals or will show
good faith efforts to meet the goals but who fail to comply with
paragraph or of this section shall have their bids or
proposals rejected In that event the next lowest bidder or for

personal services contracts the firm which scores secOnd highest
shall within two days of notice of such ineligibility of the low
bidder/proposer submit evidence of goal compliance or good faith
effort as provided above This process shall be repeated until
bidder or proposer is determined to meet the provisions of this
section or until Metro determines that the remaining bids are not
acceptable because of amount of bid or otherwise

The Liaison Officer at his or her discretion may waive
minor irregularities in bidders or proposers compliance with
the requirements of this section provided however that the bid
or proposal substantially complies with public bidding requirements
as required by applicable law

2.04.166 Federally Assisted Contracts

Determination of good faith efforts The DBE program
applies to federally funded contracts only Bidders or Proposers
on USDOT-assisted contracts to which DBE goals apply must to be
eligible for contract award comply with the applicable contract
goal or show that good faith efforts have been made to comply with
the goal Good faith efforts should include at least the following
standards established in the amendment to 49 CFR 23.45h
Appendix dated Monday April 27 1981 .A showing of good faith
efforts must include written evidence of at least the following

Attendance at any presolicitation or prebid meetings
that were scheduled by Metro to inform disadvantaged
business enterprises of contracting and subcontracting
or material supply opportunities available on the
project

Advertisement in trade association general
circulation minority and tradeoriented women focused
publications if any and through minority- owned
newspaper or minorityowned trade publication concerning
the sub- contracting or material supply opportunities at
least 10 days before bids or proposals are due

B9



.3 Written notification to areasonable number but no
less than five DBE firms that their interest in the
contract is solicited Such efforts should include the
segmenting of work to be subcontracted to the extent
consistent with the size and capability of DBE firms in
order to provide reasonable subcontracting opportunities
Each bidder should send solicitation letters inviting
quotes or proposals from DBE firms on the segmented
portions of the work and specifically describing as
accurately as possible the portions of the work for
which quotes or proposals are sOlicited from DBE firms
and encouraging inquiries for further details Letters
that are general and do not describe specifically the
portions of work for which quotes or proposals are
desired are discouraged as such letters generally do not
bring responses It is expected that such letters will
be sent in timely manner so as to allow DBE sufficient
opportunity to develop quotes or proposals for the work
described

Evidence of follow-up to initial solicitations of
interest including the following

the names addresses and telephone numbers of all
DBE contacted

ii description of the information provided to DBE
firms regarding the plans and specifications for
portions of the work to be performed and

iii statement of the reasons for non-utilization of
DBE firms if needed to meet the goal

Negotiation in good faith with DBE firms The
bidder shall not without justifiable reason reject as
unsatisfactory bids prepared by any DBE firms

Where applicable the bidder must provide advice and
assistance to interested DBE firms in obtaining bonding
lines of credit or insurance required by Metro or the
bidder

Overall the bidders efforts to obtain DBE
participation must be reasonably expected to produce
level of participation sufficient to meet Metros goals
and
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The bidder must use the services àf minority
community organizations minority contractor groups
local state and federal minority business assistance
offices and other organizations identified by the
Executive Departments Advocate for Minority Women and
Emerging Small Business that provide assistance in the
recruitment and placement of DBEs and WBEs

Replacement of DBE Subcontractors Prime contractors
shall not replace DBE subcontractor with another subcontractor
either before contract award or during contract performance
without prior Metro approval Prime contractors who replace DBE
subcontractor shall replace such DBE subcontractor with another
certified DEE subcontractor or make good faith efforts as described
in the preceding section to do so

2.04.167 Counting DBE Participation Toward Meeting Goals

DBE participation shall be counted toward meeting the goals
on each federally assisted contract as follows

The total dollar value of prime contract or
subcontract to be performed by DBE is counted toward the
applicable goal for contract award purposes as well as
annual goal compliance purposes

Metro shall count toward its contract goals
portion of the total dollar value of contract with an
eligible joint venture equal to the percentage of the
ownership and control of the DBE business partner in the
joint venture

Metro shall count toward its contract goals only
expenditures by DBEs that perform commercially useful
function in the work of contract DBE is considered
to perform commercially useful function when it is
responsible for execution of distinct element of the
work of contract and carrying out its responsibilities
by actually performing managing and supervising the work
involved To determine whether DBE is performing
commercially useful function Metro shall evaluate the
amount of work subcontracted industry practices and
other relevant factors
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Consistent with normal industry practices DBE may
enter into subcontracts If DBE contractor
subcontracts significantly greater portion of the work
of the contract than would be expected on the basis of
normal industry practices the DBE shall be presumed not
to be performing commercially useful function The DBE

may present evidence to Metro to rebut this presumption
Metros decision on the rebuttal of this presumption is

subject to review by USDOT for USDOT-assisted contracts

DE which provides both labor and materials may
count toward its disadvantaged business goals
expenditures for materials and supplies obtained from
other than DBE suppliers and manufacturers provided that
the DBE contractor assumes the actual and contractual
responsibility for the provision of the materials and
supplies

Metro shall count its entire expenditure to an DBE
manufacturer i.e supplier that produces goods from
raw materials or substantially alters them before
resale

Metro shall count toward the contract goals 60

percent of its expenditures to DBE suppliers that are not
manufacturers provided that the DBE supplier performs

commercially useful function in the supply process

When USDOT funds are passed-through by Metro to
other agencies any contracts made with those funds and
any DBE participation in those contracts shall only be
counted toward Metros goals Likewise any USDOT funds
passed-through to Metro from other agencies and then used
for contracting shall count only toward that agencys
goals Project managers responsible for administration
of pass-through agreements shall include the following
language in those agreements

Policy It is the policy of the Department of
Transportation that minority business enterprises as defined in 49
CFR Part 23 shall have the maximum opportunity to participate in
the performance of contracts financed in whole or in part with
federal funds under this agreement Consequently the DBE
requirements of 49 CFR Part 23 apply to this agreement
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MBE Obligation The recipient or its contractor agrees
to ensure that minority business enterprises as defined in 49 CFR
Part 23 have the maximum opportunity to participate in the
performance of contracts and subcontracts financed in whole or in

part with federal funds provided under this agreement In this

regard all recipients or contractors shall take all necessary and
reasonable steps in accordance with 49 CFR Part 23 to ensure that
minority business enterprises have the maximum opportunity to

compete for and perform contracts Recipients and their
contractors shall not discriminate on the basis of race color
national origin or sex in the award and performance of
USDOTassisted contracts

2.04.170 Locally Funded Contracts

Good Faith Efforts determination The ESB program
applies to locally funded contracts Bidders or proposers on
locallyfunded contracts to which ESB goals apply shall achieve the
applicable contract goal or demonstrate that they have made good
faith efforts to achieve the goal Good faith efforts shall
include written documentation of at least the following actions by
bidders

Attendance at any presolicitation or prebid meetings
that were scheduled by Metro to inform ESB5 of
contracting and subcontracting or material supply
opportunities available on the project

Documentation required Signature of representative of
bidder or proposer on prebid meeting attendance sheet

Identifying and selecting specific economically
feasible units of the project to be performed by ESBs to
increase the likelihood of participation by such
enterprises

Minimum documentation required At least the
documentation required under subsection below

Advertising in at minimum newspaper of general
circulation trade oriented publication and minority
oriented or womenfocused publication concerning the
subcontracting or material supply opportunities on the
project at.least ten 10 days before bids or proposals
are due

Documentation required copies of ads published
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Providing written notice soliciting sub-

bids/proposals to not less than five ESB5 for each
subcontracting or material supply work item selected
pursuant to above not less than ten 10 days before
bids/proposals are due

If there are less than five certified ESBs listed for
that work or supply specialty then the solicitation must
be mailed to at least the number of ESBs listed for that
specialty The solicitation shall include description
of the work for which subcontract bids/proposals are
requested and complete information on bid/proposal
deadlines along with details regarding where project
specifications may be reviewed

Documentation required Copies of all solicitation
letters sent to ESB along with written statement from
the bidder/proposer that all the letters were sent by
regular or certified mail not less than 10 days before
bids/proposals were due

Making not later than five days before
bids/proposals are due follow-up phone calls to all ESBs
who have not responded to the solicitation letters to
determine if they would be submitting bids and/or to
encourage them to do so

Minimum documentation required Log showing dates and
times of follow-up calls along with names of individuals
contacted and individuals placing the calls and
results attained from each ESB to whom solicitation
letter was sent e.g bid submitted declined no
response In instances where ESB bids were rejected
the dollar amount of the bid rejected from the ESB must
be indicated along with the reason for rejection and the
dollar amount of the bid which was accepted for that
subcontract or material supply item

Contacting and requesting assistance of community
organizations minority contractor groups local state
and federal business assistance offices and other
organizations identified by the Executive Departments
Advocate for Minority Women and Emerging Small Business
that provide assistance in the recruitment and placement
of ESBs where applicable advising and assisting ESBs
in obtaining lines of credit or insurance required by
Metro or the bidder/proposer and otherwise making
efforts to encourage participation by ESBs which could
reasonably be expected to produce level of
participation sufficient to meet the goals
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Minimum documentation required Letter from
bidder/proposer indicating all special efforts made to
facilitate attainment of contract goals the dates such
actions were taken and results realized

Notwithstanding any other provision of this section
bidders and proposers on locallyfunded contracts to
which ESB goals apply need not accept the bid of an ESB
on any particular subcontract or material supply item if
the bidder proposer demonstrates that none of the ESBs
submitting bids were the.lowest responsible responsive
and qualified bidders proposers on that particular
subcontract item and that the subcontract item was
awarded to the lowest responsible responsive
bidder/proposer

Metro reserves the right to require additional written
documentation of good faith efforts and bidders and proposers shall
comply with all such requirements by Metro It shall be
rebuttable presumption that bidder or proposer has made good
faith effort to comply with the contract goals if the bidder has

performed and submits written documentation of all of the above
actions It shall be rebuttable presumption that the bidder has
not made good faith effort if the bidder has not performed or has
not submitted documentation of all of the above actions

Replacement of ESB Subcontractors Prime contractors
shall not replace an ESB subcontractor with another subcontractor
either before contract award or during contract performance
without prior Metro approval Prime contractors who replace an ESB
subcontractor shall replace such ESB subcontractor with another
certified ESB subcontractor or make good faith efforts as described
in the preceding section to do so

2.04.175 Counting ESB Participation Toward Meeting Goals

ESB participation shall be counted tolard meeting the goals
on each locally funded contract as follows

The total dollar value of prime contract or
subcontract to be performed by ESB is counted toward the
applicable goal for contract award purposes as well as
annual goal compliance purposes

Metro shall count toward its contract goals
portion of the total dollar value of contract with an
eligible joint venture equal to the percentage of the
ownership and control of the ESB business partner in the
joint venture
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Metro shall count toward its contract goals only
expenditures by ESBs that perform commercially useful
function in the work of contract An ESB is considered
to perform commercially useful function when it is
responsible for execution of distinct element of the
work of contract and carrying out its responsibilities
by actually performing managing and supervising the work
involved To determine whether an ESB is performing
commercially useful function Metro shall evaluate the
amount of work subcontracted industry practices and
other relevant factors

Consistent with normal industry practices an ESB
may enter into subcontracts If an ESB contractor
subcontracts significantly greater portion of the work
of the contract than would be expected on the basis of
normal industry practices the ESB shall be presumed not
to be performing commercially useful function The ESB
may present evidence to Metro to rebut this presumption
Metros decision on the rebuttal of this presumption is

subject to review bythe State Executive Department

An ESB which provides both labor and materials may
count toward its emerging small business or ESB goals
expenditures for materials and supplies obtained from
other than ESB suppliers and manufacturers provided that
the ESB contractor assumes the actual and contractual
responsibility for the provision of the materials and
supplies

Metro shall count its entire expenditure to an ESB
manufacturer i.e supplier that produces goods from
raw materials or substantially alters them before
resale

Metro shall count toward the contract goals 60
percent of its expenditures to ESB suppliers that are not
manufacturers provided that the ESB supplier performs

commercially useful function in the supply process
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2.04.177 Counting MBE/WBE Participation Toward Meeting Annual
Goals

MBE/WBE participation shall be counted toward meeting the
annual goals as follows

Subject to the limitations indicated in paragraphs

through below the total dollar value of prime
contract or subcontract to be performed by MBES or WBEs
is counted toward the applicable annual goal or contract
goal if specified

The total dollar value of contract with business
owned and controlled by minority women is counted toward
either the minority business goal or the goal for women
but not to both Metro shall choose the goal to which
the contract value is applied

Metro shall count toward its goals portion of the
total dollar value of contract with an eligible joint
venture equal to the percentage of the ownership and
control of the minority or woman business partner in the
joint venture

Metro shall count toward its goals only expenditures
to HBEs and WBEs that perform commercially useful
function in the work of contract An MBE or WBE is
considered to perform commercially useful function when
it is responsible for execution of distinct element of
the work of contract and carrying out its
responsibilities by actually performing managing and
supervising the work involved To determine whether an
MBE or WBE is performing commercially useful function
Metro shall evaluate the amount of work subcontracted
industry practices and other relevant factors

Consistent with normal industry practices an MBE
or WBE may enter into subcontracts If an MBE or WBE
contractor subcontracts significantly greater portion
of the work of the contract than would be expected on the
basis of normal industry practices the NBE or WBE shall
be presumed not to be performing commercially useful
function The MBE or WBE may present evidence to Metro
to rebut this presumption
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An MBE or WBE which provides both labor and
materials may count toward its goals expenditures for
materials and supplies obtained from other than MBE or
WEE suppliers and manufacturers provided that the MBE or
WBE contractor assumes the actual and contractual
responsibility for the provision of the materials and
supplies

Metro shall count its entire expenditure to an MBE
or WEE manufacturer i.e supplier that produces goods
from raw materials or substantially alters them before
resale

Metro shall count toward the contract goals 60

percent of its expenditures to MBE or WBE suppliers that
are not manufacturers provided that the MBE or WBE
supplier performs commercially useful function in the
supply process

2.04.178 Records and Reports

Metro shall develop and maintain recordkeeping system
to identify and assess ESB DBE MBE and WBE participation in
contract awards prime contractors progress in achieving goals and
affirmative action efforts Specifically the following records
will be maintained

Awards to ESBs DBEs MEEs and WBEs by number
percentage and dollar amount

description of the types of contracts awarded

The extent to which specified goals were exceeded or
not met and reasons therefor

All ESB DBE MBE and WBE records will be separately
maintained Required ESB DBE MBE and WBE information will be
provided to federal agencies and administrators on request

The Liaison Officer shall prepare reports at least
semiannually on DBE ESB and MEE/WBE participation to include the
following
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the number of contracts awarded

categories of contracts awarded

dollar value of contracts awarded

percentage of the dollar value of all contracts
awarded to ESB DBE MBE/WBE firms in the reporting
period and

the extent to which annual goals have been met or
exceeded

2.04.180 Compliance and Enforcement

Metro shall reserve the right at all times during the
period of any contract to monitor compliance with the terms of
this chapter and the contract and with any representation made by

contractor prior to contract award pertaining to DBE and WEE
participation in the contract

The Liaison Officer may require at any stage of
contract completion documented proof from the contractor of actual
ESE/DBE participation
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